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Bill 
ing the Government servants a class 
by themselves. 

It is ats. quite likely that if any 
such favoured treatment is allowed, 
apart from the constitutional objec
tion it may be abused by some Gov
ernment servants. Merely because he 
is a Government scrvant, he has 
besn saved from sub-clause 6. 
Thsrefore, the tendency would be 
for transfer of property to a Gov
ernment servant either under the 
feeling that he is exempted, or 
even otherwise also. I do not like 
to d&al with this particular aspect of 
the question, but let Us not do any
thing that is either unconstitutional or 
likely to bs abused 

So, I request my hon. friend not 
to press this Bill. 

Shri Tangamani: I am grateful to 
the hon. Minister for the explanation 
that he has given and for the 
assurance that the Central Govern
ment employees will not meet with 
hardship, but my real fear is that most 
of the rules to which he made refer
ence are rules relating to 1955, and 
there is a specific reference that the 
lands or houses acquired by them 
should be before 1955, but the Act to 
which I referred is the Act of 1958. 
At least I hope the rules will be so 
modified that there is no question of 
evicting these people for five years. 
The rule says: 

"If it appears to the Central 
Government that no efforts have 
been made to obtain vacant pos
session .... ., 

How can he take any steps for getting 
vacant possession when the Act defi
nitely bars him from moving the Con
troller fOr getting vacant possession? 
That was my point. 

I am aware of the Constitutional 
proVision, but I have only mentioned 
that if a certain class of people are 
otherwise deba1'1'ed, that disquali6.ca
tion will have to be counterbalanced 
and they may be given certain faci
lities. It is not trying to give extra 
benefit to a certain group of people. 
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Here are certain people who are under 
certain disadvantages according to the 
rules. If the rules regarding allot
menL are clear, this question will not 
llrise at all. Only where the Govern
ment servant can prove that the rules 
really debar him from continuing in the 
place which was allotted, this provi
sion 'can be invoked. So, I was rather 
surprised why article 14 was brought 
in with reference to such an innocuous 
legislation. 

Anyway, in an indirect way he has 
promised that there will not be any 

, hardship. 

Shri Datar: These rules were made 
only in 1960. 

8hri Tangamani: Mostly they refer 
to occupation prior to 1955. They are 
aU amendments to these rules. My 
grievance is that the amendments do 
not go far enough. They have not 
taken into consideration the Act of 
1958, that is my point. 

In view of what he has said, I am 
not pressing the Bill as I wanted to. 
I only hope the Government will see 
to it that the rules are modified, and 
that those who are now under any 
disqualification or have to pay en1oanc
ed rent where the five year period has 
not lapsed, will be repaid the arrears. 

Mr. Deputy-Speaker: Has the han. 
Member the permission of the House 
to withdraw the Bill? 

Bon. Members: Yes. 

The Bill was, by leave, withdrawn. 

16.07 hrs. 

CODE OF CRIMINAL PROCEDURE' 
(AllENDMENT) BILL 

(Amendment of Section 488) by 
Shri Ajit Singh Sarhadi 

Shri Ajit SinP Sarhadi (Ludhi
!Ina): I beg to move: 
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''That the Bill f1!l"ther to amend 
the Code of Criminal Procedure, 
1898 be taken into comideration." 

The amendments which this Bill 
proposes are two. Firstly, in SectiOlil 
488 of the Criminal Procedure Code 
it proposes that the word "child" 
wherever it occurs should be substitut
ed by "daughter or son". Secondly, 
the amendment proposed is that in 
sub-sectiOn (4), for the words "if she 
is living in adultery", the words ''if 
she had sexual intercourse with any 
person other than her spouse" should 
be substituted. 

My object in bringing these two 
minor amendments is to clarify the 
confusion and meet the con1lict which 
hall crept in in the rufmgs of the 
different High Courts. 

The original sectiOn 488 runs u 
under: 

"If any person having sufficient 
means neglects or refuses to main
tain his wife or his legitimate or 
illegitimate child unable to main
tain itself, the District Magistrate, 
a Presidency Magistrate, a Sub
Divisional Magistrate or a Maeis
trate of the first class may, upon 
proof of such neglect or refusal 
order such person to make a 
monthly allowance for the main
tenance of his wife or such child, 
at such monthly rate, not exceed
ing five hundred rupees in the 
whoie, as such Magistrate thinks 
fit, and to pay the same to such 
person as the Magistrate from time 
to time directs." 

The expression used here is "legitimate 
or illegitimate child". "Child" i~ the 
word which has created some confu
sion. As the hon. Minister wUf bear 
me out, certain High Courts have 
given interpretations to this word 
"child" as a person below the age of 
18 who is not able to contract, that is 
a minor. But the words in the seetion 

Bill 

"a child who ia unable to maintain 
itself" clearly postulate that the inten
tion of the legislature was not tJus, 
that it should be a minor child, but 
any offspring which is not able to 
maintain itself. Whatever the age, he 
or she would be entitled to mainten
ance from the parent if unable to 
maintain himself or herself. Of course, 
the moment a girl gets married, she 
is able to maintain herself because 
she is married, but otherwise the 
object of the original section was this. 
A daughter or a son who is unable to 
maintain herself or himself would be 
entitled to maintenance because she or 
he is unable to maintain herself or 
himself. But we find the different 
High Courts interpreting the word 
'child' differently. 

I need not cite all the authorities 
that are on the point. But I would 
just refer to a few. The Madras High 
Court, in A.I.R. 195& Madras 394, has 
definitely held that a child means a 
minor. And the moment a person IS 

able to contract, he or she would not 
be entitled to maintenance because the 
word 'child' is used. This was ba,ed 
on the original ruling in 1914 Madras 
249. Another ruling of the Madras 
High Court in 1925 Madras 491 has 
held about a daughter that if she gets 
married and is in a poor condition 
and her husband is not able to ma'n
tain her, still she is entitled. That is 
contradictory to the ruling in 1950 
Madras 394. Similarly, in 1941 Madras 
685, a single judge ruling has held that 
a child does not mean any minor but 
a category of persons who are not 
able to maintain themselves. So, in 
the Madras High Court itself there is 
no final j udgmen t. 

I will just draw the attention of the 
Minister to the rulings of the Calcutta 
High Colirt. In 1935 Calcutta 485, it 
has been held that a child means a 
minor. Then, later on in 1950 Calcutta 
465, a single judge ruling and also in 
1951 Calcutta 66, another single judge 
ruling it has been held that the age 
is not' the criterion whether a person 
is Q child or not. He or £he would be 
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entitled to maintenance if he or she i5 
not able to maintain himself or her
sell. In Calcutta High Court itself we 
aave two ruings on one side and 
another on the other side; and theM 
i5 no final authority. 

Coming nearer home, our own High 
Court; in 1933 Lahore 249, has held 
that a child means a minor and would 
only be entitled to maintenance. The 
same year in a decision in Lahore 
1026, it was held that age is not the 
consideration. If he or she is unable 
to maintain himself or hersel1 then 
he or she would be entitled to main
tenance. In 1941 Lahore 92, the matter 
was referred to a Division Bench and 
still we have not got a final ruling. 
The Division Bench never gave ruling 
about the definition of the word 
·child'. Recently, in 1960, the Punjab 
High Court has held that the word 
'child' includes any person of any age, 
daughter or son, who is unable to 
maintain herself or himself. 

Even in Nagpur we have got diffe-
rent authorities. In 1922 Nagpur 249, 
it was held by a single judge that 
'child' means a minor. In 1950 Nagpur 
231, it has been held that it refers to 
a person of any category provided he 
or she is unable to maintain himself 
Or herself. 

So, my respectful submission is that 
this is a very important section which 
lays down the liability of the parent 
to maintain the child; that is of the 
father to maintain his offspring 
whether a girl or a boy. How far that 
liability goes is an important ques
tion. I would certainly say that the 
liability lasts as long as the father is 
alive if the child, whatever its age, is 
unable to maintain itself. 

Suppose there is a lame daughter 
or a blind daughter who is unable to 
maintain herself-or a blind son
then. certainly, the liability is on the 
father. 

I submit that the original intention 
of section 448 (1) was definitely this 
that if the child of whatever age, he 
or she. is unable to maintain it!lelf. 

... 
then it would be liability of the father. 
But the different decisions of the 
different High Couris and different 
decisions of the same High Court inter 
.e have created a confiict and a con
fusion. Therefore, I have proposed ill 
this Bill tltat the word 'child' be 
substituted by the words 'daughter or 
son', in order to eliminate the ques
tion of age at all because that word 
has created confusion. Every person 
if he or she is unable to maintain 
himself or herself should be entitled 
to maintenance provided the other 
conditions mentioned in section 488 
are fulfilled. This i5 the first part of 
my amendment. 

The next part relates to !leCtion 
488 (4). Originally, the clause runs 
thtU: 

"No wife shall be entitled to 
receive an allowance from her 
husband under this section if she 
is living in adultery, or if, with
out any sufficient reason, she 
refuses to live with her husband, 
or if they are living separately by 
mutual consent." 

This definitely postulates that if she 
is living in adultery she is not entitled 
to maintenance from her husband. 
There is a consensus of opinion in all 
the High Courts that if she is living 
in adultery, that is, if she is the mis
tress of somebody else she is not 
entitled. But if the lapse is one. two 
three or four, it would not disentitle 
her to maintenance. So far the deci
sion is correct and that is the inter
pretation of section 488(4). The 
original allowance has to be fixed 
under section 488 (1). And when the 
question of realisation comes in. under 
clause (4), it can be contended that 
she is living in adultery. That has 
been interpreted to be as, being the 
mistress of somebody else and living 
with him. If she has committed 
lapses, once or twice, then, it would 
not disentitle her to maintenance. 

But we have passed the Hindu 
Marriage Act of 1955. It lays down 
that a spouse is entitled to judicial 
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separation on the grounds &iven in 
clause (f) of section 10. It lays down 
that either party to a marriage 
whether solemnised before or after 
the commencement of this Act may 
present a petition to the District 
Court praying for a decree for judi
c;al Sei)a;:ation on the groand that 
the other party has had sexual inter
course with a person other than his 
or her sflOuse. I will read the rele
vant words of clause (f). 

"After the solemnisation of the 
marriage has had sexual inter
course with a perSOn other than 
his or her spouse." 

That is, the moment it is established 
that the woman has committed even 
one act of adultery, that entitles the 
husband to judicial separation. This 
is the legal position so far as this Act 
is concerned. 

Now, for the purpose of divorce, 
certainly, living in adultery is one 
condition under section 13. But, under 
section, for judicial separation, even 
one act of adultery is sufficient. But 
that is not so under section 488 
Cr.P.C. It entitles the lady .to main
tenance howsoever many lapses she 
may have, provided she is not living 
as the mistress or somebody else. 
This is an anomalous position. 

Therefore, in order to remove this 
conflict between the two Acts and to 
bring a cleaner life, I have proposed 
an amendment to clause (4) of section 
488. That is: 

"for the words 'if she is living 
in adultery', the words 'if she lmd 
sexual intercourse with any person 
other than her spouse' shall be 
substituted." 

I have only shifted these words 
bodily from clause (f) of section 10 
of the Hindu Marriage Act and 
incorporated them here. That is such 
an act of sexual intercourse would 
disentitle the lady to maintenance 
from her husband.. It brings it in 
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consonance with the provisions of the 
Hindu Marriage Act pertaining to 
judicial separation. The second reason 
is that it would lead to a cleaner life. 
We have given the right of judicial 
separation and the right of divorce for 
the reason that domestic discorel 
shoul.d not remain. 

Mr. Deputy-Speaker: Why should 
these two be equated? Take the 
instance of a wife; if there has been 
one act of adultery or sexual inter
course with a person other than her 
spouse, then the husband has the 
choice to seek judicial separation. 
When he seeks that, simply because 
one lapse has been committed, he 
should have the advantage of absolv
ing himself from paying compensation 
as well? 

8hri Ajit 8iDgh Sarhadi: Your 
observations are very relevant and I 
will meet the point. I agree that these 
two Acts relate to social legislation. 
Anybody would not certainly go in 
for judicial separation even if there 
is one act. If one spouse wants to 
remain separate, none wants to have 
a claim; that would lead to more 
domestic harmony. But the moment 
the woman comes forward despite 
more than ten lapses or even a few 
and claims maintenance the husband 
should have a right to make a plea 
that she is not entitled to maintenance 
because of adultery. Your point 
would cut the other way also; you 
will be forcing everybody to go in for 
judicial separation on one act of 
adultery. 

Mr. Deputy-Speaker: There is no 
question of forcing anybody but the 
effect of the two has been kept rather 
separate. One is not so serious as the 
other. In one case if he feels offended 
he must feel o1l'ended--and wants a 
remedy, he can go as far as separa
tion but if it is a continuous lapse and 
the lady is living in adultery then 
certainly she could not claim 
maintenance. 
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Sui Ajit Siqh Sarhadi: If she 
Jives in adultery the husband can seek 
divorce. 

Mr. Deputy-Speaker: If she Jives in 
adultery and she has to go to the 
court for maintenance then certainly 
she has already deserted or she is not 
being kept by the husband already 
when she goes to the court for main
tenance. Therefore, she is not being 
maintained. Though it may not be 
judicial separation by law, already 
they would be living separately. 

Shri Ajit Siqh Sarhadi: That is 
by implication. That gives a right to 
spouse to bring in a petition for 
divorce if she is living' in adultery; 
that debars her of maintenance. 

My respectful submission to the 
House is to see whether it is not 
necessary to bring harmony between 
the two provisions which are identi
cal. The moment you deprive a 
women who has conunitted an act of 
adultery from the right of mainten
ance under section 488, you lead her 
to a cleaner life than otherwise. When 
the debate on this section took place, 
this was objected to. I place this 
amendment for the consideration of 
the hon. Minister and I hope the 
Government will find its way to con
sider it somehow. 

Mr. Deputy-Speaker: Motion moved: 

"That the Bill further to amend 
the Code of Criminal Procedure, 
1898 be taken into consideration." 

The Minister of State in the MinJs-
try. of Home Mairs (Shrl Datar): 
Sir, I can very clearly understand the 
objects which the hon. Member has 
in view. But we have to take into 
consideration the context in which 
section 488 was introduced, not in the 
substantive law of the land but in the 
criminal law of the land. Therefore, 
it would not be proDer to draw an 
anology between section 488 of the 
Cr.P.C. in so far as it bears on the 
right or obligation of maintenance and 
the other Acts, the ffindu Marriage 

Bill 
Act or the Hindu Divorce Act or the 
other Acts of different conununities. 

In the Criminal Procedure Code, 
naturally we deal with the desire to 
maintain a peaceful society and a 
more or less harmonious society. I 
may point out why section 488 has 
been introduced in the Criminal Pro
cedure Code. The object is to prevent 
domestic troubles in the family getting 
into the society and creating further 
trouble. If the husband and wife are 
so scandalously quarrelling with each 
other, it may even lead to trouble not 
only in the family but in the society 
also. When the Criminal Procedure 
Code was framed there was a very 
large measure of illiteracy, almost an 
astounding measure of illiteracy, in 
the whole of India. Secondly, let us 
assume that a husband is in a position 
to maintain his wife, but still does 
not do so on account of certain 
reasons, right or wrong, then it will 
lead to vagrancy on the part of the 
wife. In the case of poor families, if 
a woman is not maintained properly 
she would go out and become a vag
rant and perhaps in certain cases she 
will be compelled to lead not nece~
sarily a desirable type of life. It is 
on account of these considerations of 
the general security and harmony of 
the society that the provision regard
ing maintenance was made so that 
peace and harmony should remain in 
the family and therefore harmony in 
society should be ensured to a certain 
extent. That is the reason why it i8 
necessary to understand the context 
in which section 488 was introduced. 
This is a special provision and if I 
mistake not, it is only in the Indian 
criminal law. 

Before I deal with the two points 
which the hon. Member has made out, 
I may point out that the Law Com
mission have now been considerin« 
the general question as to whether 
any revision in the Criminal Proce-
dure Code as also in the Indian Penal 
Code is necessary. They are examin
ing the two Codes very carefully to 
see whether any changes in the law 
are necessary. Therefore, I am con-
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fident that it would also consider the 
suitability or otherwise of the present 
provisions in section 488 and I would 
aSsure my hon. friend that a copy of 
the debate on this Bill will also be 
forwarded to the Law Commission for 
their proper consideration. It was 
only iri 1956 that we had a fairly 
exhaustive revision of the Criminal 
Procedure Code. It would not be 
proper that so far as such important 
laws are concerned, I refer to these 
two Codes, they should be amended 
piecemeal. All the same my hon. 
friend has made a number of sugges
tions which I am quite confident the 
Law Commission will take into 
account and consider whether any 
cnanges are at all' necessary. This is 
110 far as the general aspect of the 
matter is concerned. 

My hon. friend proposes to make 
two cllanges. One is that iri place of 
the word "child", the words "son or 
daughter" should be substituted. 
Secondly, in place of the expres
sion ''living in adultery", he wants the 
expression, "sexual intercourse" etc., 
should be substituted. The word 
"child", as my hon. friend rightly 
pointed out, has been held to mean a 
ininor child or a minor son or a minor 
daughter. I will not go into the old 
history. But I was just reminded of 
the principles on which mitintenance 
-.,as to be granted in the original law 
of the land, namely, Manu Smriti. 
3,000 years ago, as YOU are aware, 
Manu Smriti laid down certain princi
ples of law, some of which are in 
vogue even today, so far as F.indu law 
is concerned. Manu Smriti and 
Yagnavalkya Smriti are two very pre
cious documents dealing not only with 
the principles but also with the enun
ciation of the various doctrines deal
ing with civil and criminal law. In 
the Manu Smriti itself, they have laid 
down the conditions under which a 
person or a relative could be entitled 
to mainten,ance: not all persons are 
entitled to maintenance. But with 
regard to each category of relative, 
• certain expression or an attribute 
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has been put in. Then only he or 
she will be entitled to maintenance. 

I was reminded of three categories 
of pc-""Sons who were cntiUed to main
tenance. One was mata and pita, the 
father and mother. Every father and 
mother is not entitled to maintenance. 
That is the reason why it has been put 
down ascnfr "11m ftrn"U that is. parent, 
father or· mother, is entitled to main
tenance, only when they are very old. 

~ 1fI1fr Then comes wife, so long 
as she is a chaste wife. As I have 
pointed out in this case, same exception 
in the iriterests of society was made so 
far as chastity is concerned. That is 
the reason why in the Hindu law, 
considerable importance was attached 
to maintenance of chastity, and the 
good conduct of the wife before she 
is entitled to maintenance. You 
must have seen in the various earlier 
rulings-rulings of the 'eighties and 
the nineties-what they have said. It 
was stated that if it was fOUnd that 
a wife had become unchaste on ac
count of certain extenuating cireum
stances, she should be given what Wall 

known as a starving allowance. That 
means, an allowance just su1licient to 
keep l1er from starvation. In that con
nection, the word "mociT llTlri baa 
been put in. That was the reason 
Why good conduct Or chasttty was in
sisted upon and now also it is part of 
the Hindu law of the land. 

Coming to the relevant portion, 
this is the first ca tegory ~1i!T ~ ~. 

Then . comes the second category. S.; 
far as the son or daughter is con
cerned, he or she is entitled to main
tenance provided he or she is a 
shishu, that is, a minor. The word 
shishu has been put in to show that 
only a minor is entitled to mainten
ance. For example, take the case of 
a major, unmarried daughter or a 
major son. Is she or he entitled to 
maintenance? No. Two condition. 
were necessary. 
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Mr. Deputy-Speaker: There is one 
difference between the conditions that 
prevailed then and that are prevalent 
now. There was no question of un
employment then. Everyone who 
could work and was-a major could 
find employment and earn for himself 
Or herself. Now, the conditions are 
different; even if the person is willing, 
prepared or is capable of working, he 
Or she might not fineI employment. 

Shri Datar: Merely because he does 
not find employment, the question is 
whether he or she should be a drain 
on the parents. That is what I was 
trying to point out. So far as the 
original law was concerned, two prin
ciples were laid down. One is that 
after a son or a daughter became a 
major, there was no question of his 
inability to maintain himself. He 
has got to maintain himself or to take 
the consequences. Therefore, the 
word "shishu" was put in. Shishu 
means a child, a minor child. I am 
obliged to my hon. friend, Shri Ajit 
Singe Sarhadi, for the views he has 
pointed out so far as the High Courts 
of Madra'lland Calcutta are concerned. 
They have rightly interpreted the ex
pression "child" as corresponding to 
the Sanskrit word "shishu" which 
means a minor. 

For example, let us take the case 
of a minor girl If the minor girl 
has been married or could have been 
married in the former times, without 
the question of her age coming in, in 
that case, the moment she is married, 
she has . to find out her maintenance 
from her husband's family and not 
from her father's family. So far as 
the son is concerned, sO long as he is 
a minor, he has got to be provided 
tor, with maintenance by the father. 
Apart from the other question of 
Hindu law, where a minor also had 
an inherent interest in that property, 
he had got to be maintained because 
lIIaintenance depended upon the right 
of possession of property. Apart 
from the possession of property, the 
father had an obligation ,to maintain 
his IIOIl so long as the son is a minor. 
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The question of "unable to maintain" 
was put in because there might be 
certain cases where there is a bay, 
say, of 15 years of age-technically he 
is not a major-if he is strong enough 
and well-educated, it is his duty to 
maintain himself and not to seek 
maintenance from his father. There
fore, I would submit that the word 
"ehild" was purposely put in as cor
responding to the Sanskrit word 
"Shishu" which meant minor. So, I 
would point out to my hon. friend 
that if the words "son or daughter" 
are put in, a case might arise where 
even a major might claim mainten
ance and might say that he is not in 
a position to maintain himself. The 
question arises only in the case of a 
minor and not otherwise. So, I sub
mit that in view of what my hon. 
friend has pointed out, there are 
different judicial pronouncements 50 
far as the interpretation of the €.X-

pression "child" is concerned, and we 
might better leave it to the Law Com
mission to consider the question. But 
still, I would like to tell my hon. 
friend, in all humility, that the word 
"child" was purposely put in when 
the Criminal Procedure Code was en
acted, with the object that the word 
''ehild'' has to mean a minor son or 
a minor daughter. 

Secondly, the contention of my hon. 
friend is that section 488 of the Crimi
nal Procedure Code ought to be 
brought into conformity with what he 
has stated, that is, the Hindu Marri
age Act. So far as the Hindu Marri
age Act is concerned, there are certain 
obligations and rights which have 
been provided for. Certain obliga· 
tions have been provided for or pro
vided against. That is the reason 
why certain results would follow 
Let us, for example, say there is even 
a single lapse from virtue. My hOIl. 
friend wants the words "sexual inter
course with any person other than hi. 
spouse", to be put in in the place of 
the words "living in adultery". Let 
us not take into account either the 
considerations of morality or the con
siderations that prevailed with the 
framers of the law when ths Hindu 
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iarriage Act or other Act!; were 
ramed by Parliament Or the legi!la
Jres. Here, we have to take into 
coount the question that it has a 
earing on the Criminal Procedure 
:ode. Therefore, assuming for argu
lent's sake, there is a single lapse 
rom virtue, the next question that 
fill have to be considered is whether 
t is a voluntary act or by force; 
specially in a society which is still, 
() a large extent in the rural areas, 
lliterate, one has to be very careful. 
){ten times, on account of Wse in
lucements and certain other circum
tances, it is quite likely that a young 
voman might be led astray without 
Inderstanding the full implications. I 
'an even concede for the sake of 
"gument that in a particular case, 
,he might have even VOluntarily 
ubmitted herself under the stress 01 
.hat you can call infatuation. But 
he question is, whether such a single 
1M has to be penal in the sense that 
,he has to lose all her right of main
enance. That is why the words put 
n were 'living in adultery'. 

When the Cr. P.C. was framed, 
adultery' was considered at great 
ength and the present deftnjtion of 
;he word 'adultery' in the Indian 
~enal Code was arrived at after a lot 
)f dis<:ussion. I believe it went on 
'or two or three years and· ultimately 
1 limited definition of the expression 
adultery' was evolved. It is not the 
adultery that we in Hindu society 
understand. It is a particular type 
()f definition of adultery that ulti
mately found favour with the framers 
()f I.P.C. But apart from that, let us 
understand that the word here is used 
in a general sense. So far as the 
wife is concerned, living in adultery 
means living in a course of unchastity. 
When a person commits an offence 
once, then there is a possibility of 
what is known as 10C1U penitentiae; 
he can improve and repent. But if 
a woman has been living in adultery 
in the sense that she is carrying OJ! 
unchastity more or less as a matter 
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one, then it becomes a course of con
duct. Then it will be presumed that 
her course of conduct or her indulg
ence in adultery was one which could 
be called voluntary and persistent on 
her part. So, the Cr. P.C. stated that 
when ·a woman has been living in 
adultery, persisting in living on terms 
of illicit intimacy with others mor" 
or less habitually, she ought til be 
disentitled to maintenance. That 
was why this parlticuliar expression 
was put in. 

I remember a Bombay High Court 
ruling that a single lapse from virtue 
should not be considered as a bar 
under section 488; they took the gene
ral view against the background of 
the Cr. P.C. It is not a question of 
ethics, morality or conduct of a par
ticular person so far as substantiv~ 
rights are concerned. In view of 
what I have pointed out, this ex
pression was purposely put in and it 
has been interpreted righly. We 
might not say that they are quite 
correct so far as strict ethics are con
cerned. But generally, taking into 
alX!ount the context of the need for 
providing maintenance in the interest 
of the harmony of the family and the 
harmony of the society, with a vie .... 
to prevent vagrancy, the expression 
that has beim used is in my opinion 
deliberate. 

The expression 'sexual intercourse 
with any person other than his or her 
spouse' is the right expression so far 
as the Hindu Marriage Act or the 1 ..... 
of divorce is concerned. Here we 
are concerned only with the question 
of grant of maintenance in the in
terests of society and with a view to 
prevent vagrancy and other undesir
able social results. So, for that pur-
pose only this expression has been 
advisedly used and properly inter
preted by a number of High Court~. 

Taking into account all these cir
cumstances, I hope that my hon. 
friend, though his object is perfectly 
understandable, would not press this 
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the context in which both the words 
have been used. I hope he would 
allow us to request the Law Commis
sion to consider this matter also along 
with their general examination of the 
Cr. P.C. and the I.P.C. 

Shri Ajit Singh Sarhadi: Mr. 
Deputy-Speaker, I am glad that the 
Minister has said that the Law Com
mission is seiZed Of this matter. But 
I beg to differ in the interpretation 
that the hon. Minister has given about 
'child'. Of course, as he said, the 
Calcutta and Madras High Courts 
have held in certain rulings that 
'child' is a minor. But there is COn
conflict in those two High Courts 
inter se. The other High Couris 
have unanimously held that child 
does not mean a minor, but means a 
son or daughter of any age pNvided 
he or she is unable to maintain him
self Or herself. 

I referred to the Calcutta High 
Court judgment in 1935 by a single 
Judge. In 1950, the Calcutta High 
Court took a different view. My 
respectful submission is that if a son 
or daughter is incapacitated or un
able to maintain himself or herself, 
there should be liability on the father 
to maintain that child, however old 
he or she may be. The very purpose 
of the words 'unable to maintain it
self' means that the original intention 
of the framers was that whatever be 
the age of the child, if he or she is 
unable to maintain himself or herself, 
there is liability on the father to 
maintain the child. Of course, when 
the girl is married, that is a different 
thing. Otherwise, there is liability 
on the father. 

I welcome the f~t that the Law 
Commission will take into considera
tion all these points for fixing liability 
on an individual about maintenancE' 
and I hope it would also take into 
consideration liability of one's father 
and mother also, if they are unable 
to maintain themselves. That would 
certainly be correct and I think the 
Law Commission would be very well
advised to take this into consideration. 

1544 (Ai) LSD-8. 

[ submit that the word 'child' should 
be clarified to mean that whatever 
the age, the son or daughter who is 
unable to maintain himself or herself, 
should be maintained by the father. 

I agree with the Minister that the 
condition for maintenance of wife 
should be chastity. I submit that 
even one act of adultery on the part 
of the woman should disentitle her 
to maintenance. That will be in a~
cordance with the quotation he has 
himself made that chastity should be 
condition precedent to the right of 
maintenance. So, the expression in 
Cr. P.C. should be brought into con
sonance with the provisions of the 
Hindu Marriage Act. I am glad it 
will be looked into by the Law Com
mission and seek permission to with
draw my Bill. 

Mr. Deputy-Speaker: Has he the 
permission of the House to withdraw 
his Bill? 

Some Bon. Members: Yes. 

Mr. Deputy-Speaker: Permission is 
granted. 

The Bill was, by leave, withdrawn. 

18.48 Ms. 

MINIMUM PRICE OF JUTE BILL 

Shri Ibnlan Sinha (Siwan) rOBe-

Mr. Deputy-Speaker: Would it be of 
any use to him? He has just the 
opportunity of speaking for 12 minutes. 

Shri Jiln1an Sinha: I will be satis
fied with whatever I can say during 
that time. 

I beg to move: 

"That the Bill to provide for 
fixation of minimwn price of jute 
be taken into consideration." 

Coming as I do from a State which 
produces jute in abundance and as it 
has been affected by fluctuation in 




