T4135 Orissa Appropriation
(No. 2) Bill

Mr. Speaker: All people know how
long the Parliament sits. During the
hours of Parliament, for some other
function I cannot adjourn the House.
Individual Members can go; I can't
prevent them.

Shri D. C Shrma (Gurdaspur): For
us Parliment is the first concern,

Mr. Speaker: There is no dispara-
gement to any of the other functions.
They choose their time; we choose
our time.

1 want to make it clear that there
i< absolutely no disparagement so far
as such ceremonies are concerned. I
do not know if all the 500 Members
have been invited. I understand only
40 or 50 have been invited. Even
without such an invitation, a number
of Members are absent from time to
t'me. Therefore, they need not make
that an excuse for getting out of the
House; they may go independently.

12°17 hrs.

ORISSA APPROPRIATION (No. 2)
Bill,* 1961

The Deputy Minister of Finance
(Shri B, R. Bhagat): Sir, on behalf
of Shri Morarji Desai, I beg to move
for leave to introduce a Bill to autho-
rise payment and appropriation of
certain sums from and out of the
Consolidated Fund of the State of
Orissa for the services of the financial
Yyear 1961-62.

Mr. Speaker: The question is:

“That leave be granted to intro-
duce a Bill to authorise payment
and appropriation of certain sums
from and out of the Consolidated
Fund of the State of Orissa for the
services of the financial year
1961-62.”

The motion was adopted.

Shri B. R. Bhagat: Sir, I introduce**
the Bill.
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12.18 hre.

LEGAL PRACTITIONERS BILL—
Contd,

Mr. Speaker: The House will now
take up further consideration of the
following motion moved by Shri
R. M. Hajarnavis on the 26th April,
1961, namely:—

“That the Bill to amend and
consolidate the law relating to
legal practitioners and to provide
for the constitution of Bar
Councils and an All India Bar, as
reported by the joint Committee,
be taken into consideration.”

Out of 5 houns allotted for this Bill
3 hours and 35 minutes have already
been taken.

Shri Braj Raj Singh (Firozabad):
Sir, the time will have to be ex-
tended.

Mr. Speaker: How much time has
been allowed?

Shri Narayanankutty Menon (Muka-
ndapuram): Altogether five hours
have been allotted.

Mr. Speaker: How long would they
require  for clause-by-clause con-
sideration?

Shri Narayanankutty Menon: At
least two hours.

Mr, Speaker: If you want two hours
more, I think I will have to apply
guillotine. Only 1 hour and 23
minutes remain.

Shri Narayanankutty Menon: Cer-
tain provisions are important, and
there are many amendments also.

Mr. Speaker: How long does the
hon. Minister propose to take?

The Minister of Law (S8hri A, K.
Sen): Not more than 30 minutes. It
is more or less noncontroversial, ex-
cepting with regard to particular
clauses.

“Published in the Gazette of India Extraordinary Part II-Section 2, dated

23rd April, 1961.

**Introduced with the recommendation of the President.
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Mr. Speaker: That means half an
hour for the reply, and then there is
clause-by-clause consideration. We
will conclude by 3.00 p.m,

Shri A. K. Sen: At what time would
you call upon me, Sir, to reply to the
consideration stage.

Mr. Speaker: At 1.30 I will call him,
The consideration stage must be over
by 2.00 p.m. and then we will have
one hour for the clause-by-clause con-
sideration.

Shri Braj Raj Singh: Let us cxtend
the time by one hour. We saved
some time on another Bill yesterday.

Mr. Speaker: Lect us see—Shri
Khadilkar. Hon. Members may state
their po'nts very briefly. Ten minutes
were allotted by the Deputy-Speaker.
I will follow it.

Shri Khadilkar (Ahmednagar): 1
certainly welcome the Bill as it has
emerged from the Jont Committee
because certain very welcome amend-
ments have been suggested to the
existing law. Just as there is a
Medical Council, representing the
medical profession and regulating its
affairs in an autonomous way, there is
to be a Bar Council, regulating the
legal profession to some extent. Then,
the enrolment fee, which was pro-
posed at Rs. 500, has been reduced to
Rs. 250. So far as these changes in
the Bil are concerned, they are quite
welcome, so far as they go. But, in
my opin:on, they do not go far
enough.

Yesterday, one hon. Member sug-
gested that the legal profession is like
a traders’ profession and the lawyers
are trading in their wisdom. Another
hon, Member stated that this now
autonomous professional body with
its own regulations and functions is
just like a trade union. 1 am afraid,
both the hon. Members do not know
as to really what is the function of a
lawyer in our legal system. A lawyer
ts an officer of the court and he is
part and parcel of our legal system.
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It we understand tha,t then we will

properly comprehend what vital role
he is playing in the dispensatjon of
justice as well. That is more import-
ant. The Law Minister is brining
forward measures, making some re-
forms at the fringes and some tinker-
ing effort is being made. But I
would like to know from the Law
Minister: has he given thought to the
var.ous aspec’s of our social and eco-
nomic life? Unfortunately, neither
the Law Ministry, nor the Law Com-
mission, has so far given any thought
to the fundamental change which is
called for at the present juncture.
We claim that we are changing our
society. Whether we like it or not,
the society itself is changing and we
are consciously going towards a cer-
tain objective of social reconstruction.

But the fundamental question is
this. Has our present legal system,
the procedural system and the legal
apparatus in this country been exa-
nined in the light of this change and
suitable measures are taken to bring
about a fundamental and basic change
in the legal apparatus or not? Unfor-
tunately, both the Law Ministry and
the Law Commission have shown a
good deal of poverty of thought re-
garding this matter. Men like Sir
Alfred Denning, the Lord Chief Jus-
t'ce of the Appeliate Court, have
a good deal of thought to this matter,
consider ng the legal system obtain-
ing in Britain, how it has been affect-
ed by the welfare S‘ate and how the
legal system has got to adapt itseil to
the changing social pattern. But, un-
fortunately, in this country neither the
Law Commission, nor the Law
Ministry, has taken any initiative of
this nature. I say this because that
reform is urgently called for in this
country.

We claim to have inherjted certain
teachings of Gandhiji. Gandhiji al-
ways sa‘d that the legal system that
operates in this country is the most
oppressive and exploitative svstem,
which aspect even my hon. friends,
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the Communist lawyers, yesterday
iried to ignore or gloss over while
paying tributes to the eminent law-
yers of this country.

Have we made any serious effort to
improve the system at the lowest
level, where the legal system creates
a very foul and vicious atmosphere
to the litigants? We must understnd
that thousands of people are involved
there and that they have to lose thejr
property or life, as courts commit
judicial murders quite often, because
there is not enough legal aid availa-
ble. Therefore, what I want to know
from the Law Minister is this. Has
he given some thought, or is he going
to give some thought, to this aspect of
of the prob’em, namely, what is the
state of affairs at the lowest level?

My hon. friend, Shri Menon, paid
glowing tr:butes to the legal profes-
sion. I know that in our public life
the legal profession has certainly
made immense contribution of which
naturally every member of that pro-
fession is bound to be very proud.
But at what time did they do that
and under what circumstances? When
the British legal system was super-
imposed with a foreign language in
the society of ours, the lawyers en-
gaged themselves as interpreters of
law and the poor illiterale masses had
to depend on their interpretation and
pay for it, just as priests interpreted
religion because common people never
knew what rel'gion was, though no
intermediary was called for to in-
terpret religion if a man wanted to
have salvation or reach God. Still,
all the same, the class of priests was
created, and the class of priests de-
manded its own price. So, under the
British system, when the profession
was most flourishing, the lawyers in
this country did their utmost to serve
the new legal system, which was pre-
serving the old order of society,,
favourable to the foreign system of
exploitation. I was surprised to find
yesterday that neither Shri Menon,
nor another eminent member from the
Communjst Benches, referred to this
aspect. T know that lawyers have
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come forward to fight the battle of’
freedom in this country. On many an
occasion they hayve served that cause.
In other spheres of life also they
have made their contribution.

But if we ignore this fundamental
aspect of our legal system, which has
proved very oppressive at the Jowest
level, I am afraid the little tinkering
by introducing some reforms we are
propos ng will not meet the situation.

What is the position at the district
bar? Let me point out that at the
district bar today the lawyers,
touts, the local magistracy and the
police are quite often in collusion.
Let us understand that at least. The
lawyers come in that collusion
because some elements from the intel-
ligentsia aspire to estabish good’
names.

Mr. Speaker: I am afraid, the hon.
Member is making a very sweeping re-
mark.

Shri Khadilkar; This is the position.-

Mr. Speaker: Some of us are also
lawyers.

Shri Khadilkar: I am not saying.
about everyone. I was referring to
the general atmosphere. I do not
want to accuse every lawyer, but what
is the type of atmosphere prevailing
at the lowest level?

Shri A, K. Sen: Is the hon. Mem--
ber a lawyer himself?

Shri Khadilkar: I was, once upon a

time; but I hardly practised. So,
T cannot claim to be a practising:
lawyer.

Mr. Speaker: It is unfortunate that.
his experience was different.

Shri Khadilkar: If my remarks are
perhaps hurting the professional
people here, I wil] withdraw that. I
do not want to hurt them. But I
am looking at it from the ljtigant’s:
point of view, from the common man's:
point of view. You should not ex--
pect me to just advocate certain mea-
sures to  protect the profession,
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Tbecause a profession becomes a
:monopoly in a State and tries to pre-
~serve its own monopoly, as far as
-possible, with the small reforms on the
fringe. That is so in every profes-
.sion.

Mr. Speaker: I ought not to be un-
derstood to be interested in any par-
ticular body; not at all. But the state-
‘ment that the subord'nate judiciary,
‘wherever it exists, is in collusion with
-all the touts and lawyers there is a
‘very sweeping one. There are black
sheep here and there and, of course,
all steps must be taken to plug all
‘the loophoies so that from top to
“bottom there is absolutely no whisper
-of any corruption or malpractice any-
where. But to make a sweeping re-
mark like that is not desirable.

Shri Khadilkar: I have withdrawn
-that remark.

‘Mr. Speaker. Verv well. Nothing
more need be said about that.

Shri Khadlikar: I am sorry in my
enthusiasm T might have made a
sweeping remark. But the truth of
there; that should be taken note of.

Shri Narayanankutty Menon: He is
.over-enthusiastic.

Shri Khadilkar: 1 am coming to
that. In his over-enthusiasm for his
profession he has glossed over the
fundamentals of it. That 1is the
worst aspect.

I was referring to one aspect of the
-the junior lawyer at the lowest level.
1 was once upon a time there for a
few months. I did not find the atmos-
phere very congenial. Today a junjor
lawyer has to subsist on prohibition
~cases only. This is the state of affairs
in my State. He has got to look to
prohibition cases, because it gives
him bread and but‘er. Even other-
‘wise a normal man takes to law
‘when he has no other avenues of em-
ployment open to him. In our days
many of us went to law  colleges
because we were waiting to find some
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opportunity for higher education or
better employment. In between, the
law college was attended for half-an-
hour in the evening just for the sake
of attendance. After two years we
got our degree.

Even today the legal education is
more or less at the same leve!. What
T was saying was that it is because
of this that we must see how the
legal system operates at the lowest
level and what role the lawyer plays
there. That is very important. When
I refer to Mahatma Gandhi I have a
certain suggestion to make. If efforts
are made to settle disputes at the
lowest level, many of the disputes
would be se‘t'ed out of court. Today
a litigation atmosphere is created.
That is the worst of it. This system
itself creates a litigation atmosphere
and many people get involved into it
and waste thejr time, money and
energy. Therefore, I was talking of
this aspect of the matter. I would
appeal to the hon. the Law Minister
to give serious thought to this. We
have extended the health system.

Mr. Speaker: What are the hon.
Member’s constructive suggestion?

Shri Khadilkar: At the lowest level,
as officer of the court, a lawyer should
play this role. Ano‘her aspect of it is
that all and sundry join the profes-
sion of law. Where is the necessity?
Government should not enrol all
people as lawyers. There should be
some restrictions so that the effic’ency
and integrity of the profession may
be maintained. If this is done they
will be able to maintain some pro-
fessional discipline and lawyers are
not likely to take undue advantage
of the ignorance of the litigant public.
That is my second suggestion so far
as the profession is concerned.

T entirely agree that what litt'e has
been done is good. Why have you
kept this dual system? There are big
prices in this profession because of
this system in the big cities of Bom-
bay and Calcutta. In Madras it is no
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more there. The CTommercial commu-
nity can mobilise, organise work and
run them as if they are joint stock
companies and they can afford to en-
gage big and eminent lawyers. I do
not want to belittle the merit of
lawyers as a class, as a profession,
but their services are being taken ad-
vantage of by a particular community
and ultimately justice becomes a
marke‘able commodity in this society
even at the highest level. This is
the pernicious aspect of it. Do you
expect any socialist or welfare State
to make justice a marketable com-
modity? I wou'd, therefore, appeal to
the Law Minister to look at this
problem from this angle.

Sir, regarding the legal education I
would like to say a few words. I
kncw for understanding of social life
or political life a certain legal back-
ground is absolutely essential. I
know that. T have not practised.
Practice is confined only to procedu-
ral law. I know law so far as equity,
so far as jurisprudence, and so far as
constitutional law is concerned, what
I wou'd call philosophy of law. For
that mat'er, everybody must study
that aspect. It must be a compulsory
thing even in the Arts Colleges. [
would certainly advocate it. But the
present standard of legal educat’on is
s0 miserably poor that unfortunately
Jawyers enrol themselves with a view
to earning their bread and  butter.
They are most ill-equipped for the
job. Some selective method must be
adopted at the lowest level, if they
are to serve the legal system no!
simply as appendages, but as a part
ang parce’ of it, because they are
officers of the court. If you adopt
some measure of this kind, I am sure
you will give better justice to the
poorer section.

One po'nt more and T wll finjsh. I
want that in this country at the
lowest level justice mus* be made very
simple and cheap and in a particular
surrounding a’l the social forces that
are helpful to bring about justice
must be utilised and approached in a
constructive way. 1 know a case im
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point. In one of our districts a dis-
trict magistrate, a young man, had
some social outlook. He went to the
District Court and appealed to the
Distr'ct Judge; he 1is going from
village to village trying to get some
of the disputes which are likely to re-
sult in a spell of ljtigation settled. I
do not want executive officers to in-
terfere in the legal processes. Far
from it. But they must lend a help-
ing hand to create such an atmosphere
so that whatever remedies are availa-
b’e to poor people will be made avail-
able to them at their door and in a
cheap manner. This is one thing you
can do effectively. We are having
development blocks. Why not have
some machinery at the lowest level to
evolve a method of arbitration at the
lowest level? That will help a good
deal and remove this vicious atmos-
phere. But this is found wanting.

Another development is that our
property relationship is fast changing.
In this book—I have no time ‘o
quo‘e—the author who has examined
every aspect of life in Britain says
how it has adapted itself +to the
changing pattern of soc‘ety. Not oniy
we but the law courts also have an
important part to play in this matter.
Whatever we legislate here is to te
ultimately interpreted by them and
then it becomes a current point. If
you look at this problem in this coun-
try from this ang'e you must apply
your mind to the interpretaton of the
changing social relationship and pro-

perty relationship. T will give one
instance.
There are some eminent lawyers

and ex-High Court Judges who are
appointed to the highest tribunals. My
exper ence after reading their judg-
ment; is—I have not practised there
—that they do no* understand the im-
plications of a problem when they de-
cide them, because they have never
app ied their mind from the traue
unjon point of view or the employers
po'nt of view. They look at it from
‘he pont of view that there is sonie
trouble and the employer is being
harassed by the workers. There ae
many good judgments issued by ihe
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Tribunal Courts—I do not deny that.
But this is what generally happens. I
would therefore suggest that lawyers
who are now occupying a crucial
position should not represent the con-
servatism of law, but the dynamisn
of society. They must try to incul-
cate and impart a new outlook to the
whole system of justce and then au:d
then alone can we be proud that
we are living up to the tradition of
Gandhiji. Gandhiji aspired for this
type of social justice at the lowest
level, which is just, which is cheap
and which is quick. Litigatjon should
not create an atmosphere of doubts, a
foul atmosphere which is never heal-
thy for any developing society.

The Ministry of Law and the Law
Comm’ssion have miserably failed' to
Took at thjs social problem; they have
exhibited a poverty of philosophy,
poverty of thought,
thought, and they have been tinkering
with it here and there: To say, tnis
lower court, that court, this purshish
and' that purshish, this kind of plead-
ing and amendment of pleadings, all
these things familiar in the practice in
the court will not meet the situation.

Shri J. B. S. Bist (Almora): The
Legal Practioners’ Bill seeks to bring
uniform‘ty and  unification in the
legal profession and attempts to give
better status and respect to lawye:s.
and I contragulate the Minister of
Law on having brought this Bill
Many hon. Members have spoken on
the Bill and 1 will confine myseif tn
one or two points only.

Reading clause 24 dealing with
persons who may be admitted as ad-
vocates on a State rol], T find thut it
excludes several thousands of persons
including displaced persons who are
qualified and have actually practised
law before taking up service, whether
private or under the Central or Slate
Government.

Under the present law they are en.
titled to take up legal practice if they
are no longer in service. [t is nct
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fair that their existing rights shou'd
be taken away by the passing of ihis
Bill. Thjs Bill would then be de-
feating its own laudable objects. The
exist'ng. rights of such persons shouid
not be taken away.

I believe that. it is.an. unintentional
omission, for in clause 24 of the Bill,
on page 11, a proviso runs that clause
24(1) will not apply to any p2areon.
who has been a member of the judi-
cial service of a State or a member ot
the Central legal service. No rea:on
cxists why similar fac'lities should:
not be allowed. to others similarly.
situated in other services. Sucu dis-
crimination, in my opin‘on, is not rair
or desirable. There can be no ditficul-
ty or objection in including ihese
persons in the proviso. An amend-
ment stands in my name, and !n; the
circumstances 1 request the Minister
of Law to kindly give his serious
consideration to it and'I hope tact he
will be kind enough to accep! the
amendment when it comes up.

There is another point on which T
am not clear.

Shri A, K. Sen; May I enquire of
the hon. Member if he has seen am-
endment No. 25 in List No., 5, which
has been tabled by Shri Keshava, Shri
M. L. Dwivedi and Shri Shiva Datt
Upadhyaya? I would like to know if
that will suit his purpose, because we
are going to accept it, with slight am-
endments. I personally think that am«-
cndment No. 25 covers the hon. Mem~
ber’s objection.

Shri J. B. S, Bist: I have not gone
through the contents and the imp'ica-
tions of that amendment. But my
point is this that any person who was.
practising law and who has joined
service should not be debarred. The:
point is not whether he is in the judi-
ciary or elsewhere. How does it make
a. difference? Being employed' as a
clerk in the judiciary does not give a
person any special brains. Any persom
who  was practising before is today en-.
titled to practise again when. he leaves.
service..
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Shri A. K. Sen; That is why I
asked him to read amendment No. 25,
particularly (ii) (a), the last sentence
which says “or has been an advocate
of any High Court in any such area”.

Mr. Speaker: “Has been” means
down to the present day?

Shri A, K, Sen: Yes,

Shri J. B. S. Bist: Does the word
“advocate” include vakil also?

Shri A, K, Sen; No.

Shri J. B. S. Bist: That is the
trouble, because there are many vakils.
After all, the members of the bar are
not, all of them, very rich. Many of

them have enrolled themselves for

practice in district courts and all that.
Why should they be debarred like this,
just because they have gone into ser-
vice to improve their finances to some
extent? If they come out of service
or after retirement, why should they
be debarred? 1 leave it to the hon.
Minister to consider this point. I am
sure if he goes into it he will accept
it. Because, we will otherwise be in-
creasing unemployment also. On the
one hand we are saying that people
are unemployed and we cannot pro-
vide employment to them; and on the
other we want to throw out people
like this. Why should it be confined
to the judiciary only? t should not
be limited to the advocates only. I
would like to know how that label of
judiciary helps. Everybody in the
judiciary is not intelligent—I may be
excused for this remark. But the hon,
Minister will agree that there are ex-
ceptional brains there, and there are
also ordinary brains. My point is that
there is nothing vague about it. Be-
cause, til] such time as this Bill is
passed, these people are on the rolls of
the High Courts if they are advocates
and they are on the rolls of the district
courts if they are practising there.
Why should they be debarred or their
rights taken away? Are we going, by
this Bill, to smother these people? I
would therefore request the hon. Min-
ister to agree to this amendment.
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Shri A. K. Sen;: We might agree,
but I am having it redrafted a little,
because I do not agree with the draft-
ing of the-hon. Member.

Shri J. B, S. Bist: Drafting is
another matter. My only point is that
people who are practising today as
vakils and all that, High Court Vakils
and so on, should not be debarred.
Otherwise this Bill when it becomes
an Act will be g curse on them. There
are thousands of them, including dis-
placed persons from Pakistan. Some
people have been forced to leave it
because . . .

Shri Moolchand Dube ( Farrukha-
bad): How are they debarred?

Shri J. B. S. Bist: Because they
are now in service. And so you debar
their rights. When they leave service
they can practise: That is the point.
Anyhow, when the amendment comes
up, it may be looked into.

The other point is this. I am not
clear about the advocates on the roll
of the High Courts. Because, I find
that clause 17 (1) reads thus:

“17(1). Every State Bar Council
shail prepare and maintain a
roll of advocates in which
shall be entered the names
and addresses of—

(a) all persons who were enter-
ed as advocates on the roll
of any High Court under the
ndian Bar Councils Act,
1926, immediately before the
appointed day and who
within the prescribed time,
express an intention in the
prescribed manner to prac-
tise within the jurisdiction
of the Bar Council;”

This means that the advocates on the
rolls have to apply within the pres-
cribed time, expressing an intention in
the prescribed manner to practise
within the jurisdiction of the Bar
Council. In my opinion they should
have been automatically included in
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the list and allowed to practise with-
out the necessity of applying. But if
the point is that this is limited to their
own States, and if they want to go to
the other States they have to apply,
that is another matter.

And then “prescribed manner” is not
provided for., I presume it will be
under clauses 28(1) and (2) (a)—
pages 12 and 13, which means that
rules will be framed. One does not
know what these rules will be. They
should in fact be confined to the fixing
of time and a formal from of appli-
cation. But this is not clear. In any
event, I submit that those advocates
who are already on the rolls should
not be compelied to pay the call
money and be penalised in this man-
ner, When they are already on the
rolls, why should more moncy be de-
manded from them? After all, in this
legislation, our object is not to make
money. On the one hand, we are try-
ing to bring in uniformity, and we are
trying to elevate the status of the
legal practitioners, but, on the other
hand, we are rejecting these people. I
am sure these things must have escap-
ed the notice of the Joint Committee.
I do not know how these things escap-
ed their notice. Surely, there must
have been lawyers on the Joint Com-
mittee who must have noticed it.
Whatever it be, I am one of those who
wish to draw pointed attention to this
namely that if more money is to be
realised from them, then it is penalis-
ing them.

-

" wou'd request the hon. Minister to
kindly look into these points, and I do
hope that he will consider the matter
favourably.

Sy fag o oweEy Ay,
@15 gav gfafs ¥ 33 faa &
Fa1 o w@w W gy @ fwar
AT 91, STA AT gaAET F faav
WX AT § @ T g ) T 0w
g7 g fr @ 3w & fad ow ag
AT THIA( 4P, FAR FFTAT  FE
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qz &L ATAT ATfEq AfFy ag arferar-
He 39 & ®i sgacdar oAt X ¢ fw
F1% ft Tog fadt osdtFr § o
qd agdY 7 | ) fas ye w17
qAQIANE i F 1 gaear ¥ oady
fas & af7 | w9 FrEFE A g
E fovq adia 9x ogaq § fa wwy
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3FE ST N FFAT & AAQT G, A
are F1 939 & fog ax e g § fa=rx
far s Twar |

# wgar 91g fF ag 3@ g@rE )
gafaare 2 fF #a1 ag Ifaa 7 S
fr =rT 378 Y TR 7 ¥ fod 7w
FA § smaeqr w1 A AT A A
ToF W FPET AqA T F T4 | WS
w322 fafvww asal § s oo
&1 FE T g Yoo T A AN § AR
FE! g o1 Jar § A afg ag wra
AN A A\ FwFEAT a1 TE @ Al IEH
w17 ag g1 {5 77 Al #7139 0 § waaw
1% ¥ aga feawd R | Koo TwgT Y
IH T ITE FT AT AT AR Wo
&qq J97 fF 39 fao ¥ sgaeqr g A
Fifaa #7 [T =T 1 g AT FqEH
&Y S ®IE Y 3 A A 93T w97 9N
s¥o 97 faftaq s ¥ TR @A\ a1
Ffaem 7 1 gaa T=1t & g 7 fa
gEY ST H TH a%E Ff FALAT Y 8
A zafay ag sgareay geet Tifgy o)
7 T ZAET A FT HHT TST Y
78 g1 Tnfen | fas ag g B
e Fifaw & o sy anfgg | feA
Yo TIY &Y S TG TAUANRE BiF A FT
wat § a1 A gweal g fx fggeaw Ay
TANT ATTIF ST # qg I Fifga g1
%o FIF FT HF AT G Ifaq ALt & 1
T §H Yo T T BY AT F 9w
T HY A § T g & 9y &
TR aK wifew wr sgafaq & &
AT 8, glaurstaw &7 & @ g v
TR Fifad FIH HEH @E ATEAEE
& w9 A A Fifew Ff9q wgA
TV FFEIT AT & AY W HIAT I &
T o T F g Ry TE AT
200 TIF HTL HTY TAATAHE BT F I
& wfyw @w e wfiw g W
FWAT: FTIHT {AGAT L0 TTAT AHL B
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et gar & Sa@ Afuw fow g3 1 39
T A IH B9 1Y WY § &R FT
TRT & AR Y ST g Qoo TaAT
AR Y AT W@ FT wUF g2 aF
qRT &Y FFAT € W w3 A FE FH
&Y @ | F FEmar g e e o
ﬁmﬁwqﬁﬁhzooﬁﬁur
23 T T G | Yo TIAT &
FI TGT & TF AW FY gW I9 9T
T 9T & g FT A

& o aifer s & @ goEma &
fadrer F<1 SR  fF Y qw A Ay
sraeay a7 ANfgg foad fa a1% d¥aae
32 g9 ST T a8 W (Y Ay
sﬂﬁﬁﬁm%ﬁiﬁilé‘mgﬁ:
T B R § F1E g9 qvg F7 i
T@AT, F S AT s §g & A
T T & 9 § o7 %, 7g Ifa 7
gOT | A9 &Y gV F 0T F Sy v
¥ TET q9q 7 §9 o a2 72 w0 oWy
SR § IR ZEL A N W Ay § 13y
FHTET HT 9T G §F TG 3T %04
f& foad ofefaoed 7 &, o &
FT F0 AfFT 7 g WX 79 G 7 IY
& IEHTN T @Y AV g T A F qHT
TET 81§31 | gafed § awwa g ¥ vw
AT a1 FE AT g fadw 3y waw
¢ foas gg a1 o fF #YE adee &
21T Afgd WX g v ATEHY ¥ T
F 4§ W w g T4 Y =fEd

g AT # g weAT ATRATE | fE
form AW Qo T, ¥ TN AT % I A%
TG T a4 § TEN ST JT aFie ¥)
fama & awe w7 A § ok SN
o1 ®qaT AT AfEgw SA A Tew
FTERMNIqF N T goag & ow
ITHT TS qATT qFF HE % AT
o T FT B ITH fAg TEAT
gl & | ST we T e qgy ot
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[#fr s fas)

IIfgd | TF T qE FY qqEqT FL [T
wifea fr fora e ag famr Qee @ Sw
fem O vt v awrag wT @ g AfF
AT T AHNA T 373 HIY Y T=AT-
¥ 71 foan st | 3°E fret e w
T FY FTALIFAT AET I | AR 4T
% Fnd ar «reT ¥ gfaga § I
FI WE IR Lo IT o0 T § Faq
fF 9g 7 FL @ &, 379 Gealde a7
Y Hra 0 Ifa A8 § FAifE ag faqar
®IAT TIANHE TN F fAq 37 IFY ST
gIar ag X 9% § | O g § qsaae
&1 & fad o' wfus dar @i & q9-
qar g fr Sfaa a& &\ gafaa st &
AT AT FFTA *Y Zfaad T FEA R
21T gAY FH FLEE ITH0 JTHI AT
&Y fara forefy e £ fea ga veatde A
AT = fed

samiz A FALT AT g T T
fa=me frar AR AT TT IFE FTE
& ¥ Y 37 a § aga aAnrar 99t
g¢ 2 1 30 faezw ot Faa A 777E
H 9 @I 8 9 FATAN F TET | &F1-
qz Ag) TEAT § AR AT FF AW d
fafega card Fraw A F@TE 7 TH®E
£ gaTe O faar w1 % a1 gw Fawd
gy aras § A 30 fawew § g9FT @A
A FLGFA § ? gy AW F fAsh g
& ™ § W IR Ao Y g9 IOA
ez FY FIW @A FT I1T BT AT E@Y
£ | TS AT FE 3T TE B ATAH-
a1 78 | T2 & % g Wy g WX
Fawa # g fawew § qg Tgf T FAN
w®I

Fq 9aT § FG wIAAG g4l A
aEl gra ot Ity AT B w7 o0
fearar | o7 gfF Nl A Aa F IR
# B fafesm d@rar 98) § gafaq sa
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agT &Y TS FAT FGT & | 5T FASC
TEAfHd ST B 1 FY 9 & 75
T o g Al @ awar 1
areat g f& a8 7 € 39 aOF N
e AT AT AviEd, AR AT WA
S &1 ¥ a@e 2 g1 H1E FA B T
#1 fod 5 il AR g
FY EXT Y F1E A4T FE JT qF | AT
@ # 7 A1 & fF a2 FErel ®Y W
I% & ¥z fFar smq oY ST 4y [
agd & AfFa s o 3 g § § fpar
ST &1 FA G ® &Y 1 9 SAn 74T
HAEERAUEELERAGIESCEE SR
THAALHT ¥ § q9T 9% | T qAA
f g9 38 9 UF WeeTAR IT 49 U
fwar st & foraa fa smar 0 s &
qZ 2 FT AT T ACITF AT ITA T
frer | o= o &Y @fag fF eardes
T FFNA ANT &Y §9 A F) IS FL
T TAFRIFT 1 AL T FT A
FL AT ITT T gF AT FT ATUT FT AT
gFdl g fF 9g 7% 1 780 99 q«=
FL THT AT 3T 71 TET qWEAT T
goq ¢ gafad g FET A g9
ST F7 sgaedr g wnfed, fomd gq
FAT | FIS VAT T ST A

13 hrs.

g TF AT B AT F AT E,
& gaaan g fr sardgz favre st A g
fagg #1 A FH =@ fzar g, JfwA
forT o favey F Ak § S sqaedr w1 A
#1 8, A7 TUT F HAA FTH! AGT & |
# agm fr g9 a6 aeIR i wfus
S T W §F TG A1 gaedy )
FAT G I AT AT F AT F
qfeq @ % S 3 7 fadh ww T
& FIA F1, afcH A F gE AW &
FIAT &1 A o=y AT QY | FEA A
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farer & 39 @ ¥ Bfaw Jq< i fa &
T AT w1 gt § gfran A adwe
afcfeafad x1 weqas 3 a8 | g7 4T
T & % gu gag & AN sggedr 7 9T
TG &, ag TGSAE A T AR
argaT fa gaar afex geSTE aAa
ST T T favqr 977 |

# sy waan g fa A fgrgeama &
It gfamrge aR——afrafa are—aamr
IT @I &, I9% TET H FIE §FAE AR
[IATC W IqH TAY F1E T (7 g1t
&Y g1 srraey, form ) o 0T mraT
F ¥ | g7 2@ € f g4 g e
F g, gTa= A qEfAre ==
FTAT & | F mran F<ar g f Teat & ar
wTa-3 feqr £7¢ 9T S qre Fifaer a9,
IqH TA T FT qEAAT T& LT HIT
T F1dr &, @ AR 3T 9 fadreqor
@M AT ag da@q fa S & W di F
HTHI T T R FI1AA 7 94, forqq 59
FT ALY FE GG T3 1T AT T A &
¥ 1

TF A AT HT ACH sarge oz
FAL 7 ear foerar & A § F I
EIETAT ATRAT § | FF19T & 9 § TG
AT, TG Tearded, 74 217 &, faaEr
Fq Agt faaar &, wafs gg &1 aga
gfyw &1 grar §, forasr T g=msTs
®T ¥ W I F AT AT FIF §T T
gl T qFT & 1 TF TG I A SgEem
&Y ATfga-—a1R A AR F7 THGT FX
FE, ®F FTT IAT FEY, T W Fr—
@ R A gqy 7 §, ITH
TG T 5 ¥ foer a3, arfw Ia4r Qof
T T qF |

Tl ar I s FA @Y
F T Y AT 7GAG W TAH Y X
ERrdsmsaMararafi @
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arfi &, 3T faq Y Ty sgEeqr QAT
arfea, fawd oar 7 & fv fnlt &
aifed feat W, s=fa 3 £18 &7 7Y
FT gHT §, F WA AT T FI GH |
# arga far a7 % fa_qrT A
X 39 q99 § F1T BT FGHA FIT 1
T &3

TR AR a) § 3@, av a8 fam
TET FIF J19 &, AfHT W TG Al
T, faast aE #9759 977 I @HA
ferar &, s qAfRER aF
fremg &3, @1 9 gmmar g fv g e
fr gaifum, swaw S g=gr a9
WTEFATE | A AT FATE fF qaw
g ATl 9T g &

Shri Oza (Zalawad): Mr, Speaker,
Sir, so far, so many lawyer and non-
lawyer friends have participated in
this dcbate. Being of the profession
and still not being too much in it
nowadays, I think I am in a position
to take a more detached view of the
thing and, perhaps, a more realistic
view also.

Since we are discussing the Legal
Practitioners’ Bill, I think we should
view these provisions from that point
of view. We should not take an
ostrich-like attitude. I would request
my lawyer friends here to sce them-
selves as others see them and not be
under any illusion. It is true that
this profession is styled as a noble pro-
fession, But, we should ask a question
to ourselves whether it is practised
nobly nowadays. It is no use the law-
yers simply taking the satisfaction that
they are associated with a very noble
profession. 'Of course, it is a noble
profession. But, as I said, can we
take the satisfaction that it is being
practised nobly nowadays? If we are
under any delusion, I think, the time
has come for introspection inasmuch
as we should try to see ourselves as
others see us so that we can arrive
at a correct solution so far as this

_profession is concerned.
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[Shri Oza]

As was pointed out, it is alsg true
that after all the society in which we
are living is bound to be reflected in
this profession also. We cannot ex-
pect, as has been said, a moral man
in an immoral society. But, at the
same time, being associated with what
we usually call temples of justice and
all very high-sounding words, I think
our duty becomes very grave and very
enhanced from that point of view.
Therefore, we should examine the pro-
visions of this Bill, broadly speaking,
from the social point of view and not
only from a particular profession’s
point of view.

It is a profession and not a trade
or business. But, have we allowed it
to remain as a profession? As has
been pointed out by the Law Commis-
sion in its report at various places, I
think we should deeply examine the
question and find out what is the
malady that is afflicting this profession
which is inherently very sound.

This brings me immediately to the
question of discipline. 'n the name of
autonomy we have not associated the
Members of Bench, that is, the High
Court Judges, with the Bar Councils.
The Bar Councils alone will now be
taking disciplinary action whenever it
is necessary. What has the Law Com-
mission observed in this respect? Re-
ferring to the vice of toutism, at page
578 of the Law Commission’s Report,
Volume I, it has been observed:

“Notwithstanding the view ex-
pressed by the Bar Committee that
the Bar Councils should take steps
to eradicate the evil and their
hope that the Bar Councils would
make the eradication of this evil
their principal concern, it does not
appear that they have attempted
to take any steps in this direction.”

No attempt even has been made by
Bar Councils, where the High Court
Judges are associated, yet to take any
step to make eradicate this evil of
toutism and other evils afflicting this
profession.

AI'RIL 2%, 195,
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Now, after having taken out the
Judges from the Bar Councils, do we
expect that the members of the Bar
Councils themselves would be able to
take disciplinary action irr the present
context? So, I am of the view that we
should continue to associate the High
Court Judges in these Bar Councils.
Unless we do so, I do not think that
we would be able to raise the stan-
dards in the profession. Today, as
matters stand, we should recognise that
it is the High Court and the High
Court alone which is the hope for
raising the standards and for maintain-
ing the standards and for lifting the
whole thing out of the quagmire in
which the judicial institutions are
today,

I do not think that in the name of
autonomy we should invest the Bar
Councils with so many powers. As 1
said I belong to the profession; but
still I am afraid. The Bar Council at
Bombay or here and there may be
very powerful; but, speaking largely,
i am not in a position to assert that
all the Bar Councils would be able to
take disciplinary action, when no at-
tempt has been made so far to remove
the evils. So, I would humhly suggest
that we should continue to associate
the High Court Judges with the Bar
Councils. They would be able to give
a tone to the whole profession and lift
the morale which is very necessary
today in the present circumstances.

This brings me to. the question of
enrolment. Much has been said about
the conditions of enrolment and all
that. Here also the Law Commission
has made very nice observations and
we should not ignore them. I am not
able to lay my hand on the page, but
it is said that the main cause of these
things is that jumior lawyers and many
lawyers of long standing also do not
find sufficient means of sustenance out
of this profession. If we go to the
law courts, we find so many young
people moving from court to court,
absolutely frustrated. When they are
young and energetic and enthusiastic,
they can do so much work but then
they are denied work. For the first
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five or ten years after a person has
left a university he is denied work.
That condition has led to toutism and
the other defects observed by the Law
Commission, But that persists even
after a man becomes a senior advo-
cate; he cannot get out of that evil
once he has adopted that; he finds it
very difficult to eschew it. Once a
man is enrolled as an advocate we
should make some provision to see
that he is given some amount to keep
him going. If you want to tackle this
problem definitely and in the correct
manner, then the Government should
start paying him at least Rs. 150 or so
till he starts paying income-tax. Only
then, because of the security, he will
be able to bring out his best and
learn the profession correctly, and not
indulge in malpractices. Unless he is
provided with some security for a
minimum period of, say, five years, we
should not blame him for indulging in
malpractices. The family has impart
ed such high education; naturally it is
expected that he will start earning.
But as we know today, it is difficult
to earn immediately when a man
starts. Unless we give him some social
security for some years or till he starts
paying income tax, I do not think we
should expect high moral standards of
the profession {from him. As was
pointed out by Shri Khadilkar, it is
no use denying all these problems. Un-
less we go to the root of these pro-
blems, I do not think it is possible to
eradicate all these evils. The lawyers
are to play a very important role in
this effort and unless junior lawyers
are given some social security in the
beginning of their career so that they
can devote their time to more useful
pursuits, it will be difficult. Govern-
ment can take work from them while
paying them. They can assign some
work to them. Unless that facility is
given, I am afraid we will not be able
to raise the standards of the profession.

Much has been said about the dual
system. This system is prevailing in
two cities—Calcutta and Bombay.
Personally speaking, I am very much
against this system; it is a very costly
system and it also results in a lot of
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delay. There are so many other cities
like Bombay and Calcutta where trad-
ing and other activities are taking
place and in‘such cities, even though
this dual system is not prevalent, the
litigation is not suffering. On the
contrary, perhaps it is cheaper than in
other places like Bombay and Calcutta.
Certain persons are accustomed to that
way of practice and they are unable
to extricate themselves from this line
of thinking. Looking to the conditions
in the country, what we require is a
very simple system, When this sys-
tem is not prevailing in other com-
mercial and industrial cities of India,
I do not think it is necessary to con-
tinue these institutions in the cities of
Calcutta and Bombay.

I want the explanation of the hon.
Minister about one more point. In
clause 30 it is said:

*“(1) Every advocate whose name
is entered in the common roll
shall be entitled as of right to
practise throughout the terri-
tories to which this Act ex-
tends,—

(1) in all courts including the
Supreme Court;

(ii) before any tribunal or per-
son legally authorised to
take evidence; and

(iii) before any other authority
or person before whom such
advocate is by or under any
law for the time being in
force entitled to practise.

(2) The right to practise conferred
by sub-section (1) shall be
subject to the restrictions im-
posed by articles 124 and 220
of the Constitution.” )

In the previous provision, it is said
that an advocate who is enrolled in the
State bar council is entitled to prac-
tise. In the present circumstances, a
High Court pleader or the pleader who
is not a graduate is not entitled to
practise because by the rules framed
under articles 124 and 220 the Sup-
reme Court has debarred them from
practising.
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The Deputy Minister of Law (Shri
Hajarnavis): The rules are not made
under article 124.

Mr. Speaker: The hon, Member may
conclude now.

Shri Oza: If this provision is re-
moved, advocates who do not hold
degrees will also be entitled to prac-
tise in the Supreme Courts. 'f the
advocates not having law degrees are
not entitled to practise in the Supreme
Courts or to continue practise the
position may be reviewed.

Shri Shankaraiya (Mysore): Sir,
the Bill as it has emerged from the
Joint Committece has got many im-
provements and the Committee is to
be congratulated on the improvements
made upon the original Bill. The long
cherished idea of having a united bar
and independent and autonomous bar
will become a fact when this becomes
an Act. When these bar councils are
.established and they get into working,
they will be discharging a duty, apart
from the functions that have been c¢n-
umerated in clauses 6 and 7. I
feel that the powers and functions en-
trusted to these bar councils cannot be
adequate enough to meet the require-
ments of the present day social
.changes and administration.

The change that is required in our
country is to be in the judicial system
itself. The judiciary is no doubt effi-
cient and independent{ and it has won
the respect and it is called the higest
‘temple of justice. We have the great-
est regard for our judiviary. But it is
a foreign system. Our indigenous sys-
tem is different. A new system of
-administration of justice should be
-devised and the Government should
take immediate steps to see that the
Jjudiciary is completely modernised to
fit in with our circumstances and our
-social conditions so that it may work
out much cheaper and with less delay.
“This Bill may not improve matters in
‘that regard. But the public and the
:society are suffering on account of the
tardiness and costliness of the
judicial system and the delay
in  judicial decisions. That is
«delay in judicial decisions. That is
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main problem to be dealt with. I hope
the Government will pay immediate
attention to this aspect of the matter.

The bar councils have been asked
to promote and support law reforms
and in clause 6(2) they are asked to
give assistance to indigent or disabled
advocates. Thisisa good thing. But
apart from this the Joint Committee
ought to have insisted or made it an
obligatory duty on the bar councils to
give free legal assistance to the really
poor people. There have been legal
aid societies. They are independent
societies and they are doing this duty.
Many of the bar associations are
doing this duty. But if that
duty had been embodied in the
provisions  and made compul-
sory on the part of the Bar Councils,
then, in many of the cases where
justice could not be had because of
the lack of proper assistance, because
of the lack of financial assistance and
other facilities, those people could get
justice. That is the main function of
the Bar Councils. If this provision
had been added and made compulsory,
these Bar Councils would have done
a great service. Even now, even though
it is out of their own purview, I hope
the Bar Councils will pay more atten-
tion towards giving assistance to the
really needy, poor and disabled
persons.

As regards the fee that is levied for
enrolling oneself, the Joint Commit-
tee has reduced it from Rs. 500 to
Rs. 250. According to the Bill, the
Joint Committee has insisted on a
training course for a particular period
that has to be prescribed by the Bar
Councils, and then an examination
will be held and those who pass the
examination should be enrolled as
advocates. Now, no other profession
in India is asked to pay such a huge
sum. Somehow, this practice has
come into the legal profession. Many
of us have paid Rs. 300 or Rs. 500.
The amount differs from State to
State, and the practice is different
from State to State. But in no other
profession including the profession of
chartered accountants, or cost accoun-
tants is such a feelevied. It is only
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in the legal profession that a fee
of Rs, 250 or Rs. 500 is levied. In
some cases it is Rs. 1,000. This fee
of Rs. 250 is too much. It must be
reduced to at least Rs, 50. Why I
ask for this reduction is because of
this; there are two grounds. Firstly,
it is very costly; those who take up
the legal profession will have
to put in some period of training, after
getting the law degree, and during the
period of training they will not be
earning anything. As we know the
seniors will not be paying them any-
thing. Then, after the period of
training, they have to take
an examination. The period of train-
ing may be two or three years, which
may be prescribed. During the period
of training he will not get anything.
After having spent so much money in
getfing a degree and during the period
of training, and after maintaining him-
self in an unemployed position for
nearly two or three years, he is asked
to pay again a sum of Rs. 250. That
will be taxing too much. The parents
may or may not be willing to pay it
especially when they had exhausted all
their resources in getting their boy
educated. To pay Rs. 250 at that stage
would be too much. Therefore, the
amount should be just the absolute
minimum, as far as possible.

Mr, Speaker: Further, when they
are asked to file a vakalath, the court-
fees have to be paid. For each case,
wherever the lawyer appears, he has
to pay some stamp duty in respect of
the vakalath, Why should it be charg-
ed? It is an old practicee. Many a
young man, after having spent all his
money, finds it very difficult to pay.
And after the Dowry Bill is passed, he
canot ask his father-in-law to pay, say,
Rs. 800, Therefore, he is neither here
nor there. I think the Government
may consider it, After all, of all these
learned professions, why make this
profession rather mercenary?

Shri Hajarnavis: We have sympathy
for them. But, as I said in my open-
ing speech, yesterday, we have no
power, The matter falls strictly with-
in the legislative competence of the
States.
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Shri Ram Krishan Gupta (Mahendra-
garh): That is doubtful.

Shri Hajarhavis: We join our voice
with this request,

Mr. Speaker: Is there any fee charg-
ed by the Central Bar Council the all-
India Bar?

Shri Hajarnavis: Rs, 250 is the fee
and a portion of that will be transfer-
red to the Bar Council of India, Rs. 250
is the all-inclusive fee,

Mr. Speaker: Is it left to the States?

Shri Hajarnavis: The State Bar
Councils will have to get Rs. 250,
but....

Mr, Speaker: But a sensible Bar
Council will not have any objection if
it i exempted.

Shri Hajarnavis: If the States do
not charge any fees, we shall be glad,
After all, what is the revenue that is
collected, and how many new lawyers
are enrolled every year? I do n-
think it makes a very impressive con-
tribution to the States exchequer.

Mr. Speaker: The hon, Minister will
write to them through his senior
Minister. It is the general wish of all
hon. Members here, who have taken
part in the discussion, that the fee
should be reduced or abolished,

Shri Hajarnavis: Certainly; it will be
our privilege to carry out your direc-
tion.

Shri Shankaraiya: In addition to
this sum of Rs. 250, they will have to
pay a stamp duty. Many hon. Mem-
bers have referred to it and I there-
fore do not want to refer to it again.

Mr. Speaker: What is the stamp
duty?

Shri Shankaraiya: In some States it
is Rs. 500, It differs from State to
State, I think.

Shri Ram Krishan Gupta: Rs. 750 in
some States and also Rs, 1,000 in some

States.
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Mr, Speaker: Is it apart from the
fee for enrolment?

Shri Ram Krishan Gupta: Yes; apart
from the enrolment fee.

Shri Sinhasan Singh (Gorakhpur):
For the Bar Council of India, it is
Rs. 250. The States charge differently.
The amount ranges from Rs, 500 to
even Rs, 1,000.

Shri Ram Krishan Gupta: It goes up
to Rs, 1,000 also.

Shri Tyagi (Dehra Dun): Every-
body in the profession pays, What is
the harm in the Government realising
this amount?

Mr. Speaker: Hon, Member is nol a
lawyer.

Shri Tyagi: My opinion is very dis-
passionate,

Shri Shankaraiya: I am explaining
the hardship that hag been caused to
the law graduates on this score. There
is also another aspect. Even after
enrolling himself by paying Rs, 250,
to pick up practice and to get into the
forum of courts and reach the earn-
ing capacity, he must wait for another
two, three or four years, according to
his luck, Therefore, from all aspects,
the levying of this additional sum of
Rs, 250 will prove a very great hard-
ship and so the amount should be
curtailed.

Another disservice that the Govern-
ment will be doing by levying this
fec is, they will be actually prohibit-
ing people from joining this profes-
sion. What the graduates generally
do nowadays is, after getting the B.A.
or B.Sc, degree they get into a law
college, take a law degree and begin
to practise, But mere book know-
ledge by getting a degree is not en-
ough, He will not have enough equip-
ment and he will not have the power
of interpretation, the legal mindedness,
etc. He will not have any idea of
procedural law. It is only when he
practises under a particular person
and gets into the profession that he
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will be able to acquaint himself with
procedural law and the method of in-
terpretatio: of the laws and get a judi-
ciai frame of mind. Some of them,
while practising, may be having an
eye to get into the service, either pri-
vate service or Government service,
When they have got this legal know-
ledge and this practical training it
wil] be an advantage to the employer
to have such people with mature
knowledge, It is common experience
as we know, that some of them meet
the people in the administration which
passes so many laws. Now, so many
laws are bcing delegated to the States,
We have got so much of delegated
legislation and that is interpreted by
the officers, and if experienced people
who have the legal frame of mind are
drafteq to the departments, then there
will be an increase in efficiency, But
al] this will be deprived if a fee of
Rs. 250 is levied and thus making it
difficult for them to get into practice.

Mr. Speaker: The hon,
time is up,

Member’s

Shri Shankaraiya: Only one more
point, Sir. It is insisted thai after the
period of training under a senior ad-
vocate or an advocate, the person has
to undergo an examination, Having
passed a law examination—when the
prescribed minimum qualification for
an advocate is a law degree—and
when the person has got the practical
training for a particular period, there
is no necessity of having an examina-
tion at all, That will make him un-
necessarily dejected and it will create
a feeling of aversion to get into the
profession, especially when he has gone
through al] these ordeals. Therefore,
I feel that the examination js not
necessary. Of course, the insistence
on a degree is quite necessary, Other-
wise, he will not have that practical
knowledge. The period of training is
also necessary, but the examinatio
should be done away with,

Mr. Speaker: Is there any fee charg-
ed by the senior advocate from the
junior who starts as an apprentice’
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In my parts, Rs, 3000 or Rs. 4000 is
charged,

Shri A. K, Sen: No, Sir; it is only in
England that when a student joins
somebody’s chamber, before he is call-
ed to the bar, he has to pay a fee, In
decent chambers, the fee is always 100
guineas.

Mr. Speaker: Is there any prohibi-
tion against this in the Bill?

Shri A. K, Sen: No,
charge

Mr, Speaker: So, they can
even now,

Shri A, K. Sen: Usually in this
country, I do not think any such fee is
being charged anywhere.

Shri Amjad Ali (Dhubri): There is
provision in the existing Act that arti-
cle clerks have to pay Rs, 50 to the
senior to whom he is attached befo.
getting the certificate,

Mr. Speaker: I am not talking of
article clerks; I am talking of appren-
tices,

Shri A, K. Sen: In our parts, I do
not think there is any such practice in
Southern India,

Shri Mulchand Dube: There is a
fce, but it is never charged.

Shri A, K, Sen: I do not know if any
senior practitioner charges any fees
from article clerks.

Shri Nathwani (Sorath): There is
no such practice in Bombay,

Shri A. K. Sen: Nor in Calcutta, I
know about the High Courts of Patna,
Allahabad and Punjab- also. I do not
think any such fee is being charged,
But there is nothing professionally in-
correct in charging the fee, It is
much better to do so rather than have
a bite from the junior’s share of the
fees. In England it is a regular prac-
tice, No decent chamber would take
people unless they pay 100 guineas,
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Shri J. B. S. Bist: In Almora and
Naini Tal they have introduced this
system, When one passes and quali-
fies himself, he .as a junior takes train-
ing under a senior, There is a fixed
fee for it. It is only after the certifi-
cate of fitness of the senior that he is
allowed to appear in courts,

Mr, Speaker: The hon. Law Minister
will watch. If there is any abuse, he
will come with an amendment.

Shri A, K, Sen: The Bar Council
itself can do so later. We are giving
them large powers for autonomous ad-
ministration, I think this matter
shoulq be left to the Bar rather than
being dealt with in Parliament.

st fagew faz . eow wEET,
a8 fadas S oo 95w & QTR Sufeqq
¢ su% fod arr snpEe fear man fE
aga feAt 1 e fadas g amAR
Sufeqa far T | @ F=T H AR
QA I TR FEA§ 1 oW faamw
F Iar sTETEEar ft foaAy fF
& A 7 AR faEgawt Y sragwar
Tl g ¥ R O iR & o
TR TR TR § R oA &
gy ¥ Ao faar s F gu o
gfF = 2w § = o wrgew @
FHAT & ST TANFT A A | qHY
& g oo g W ¥ ThEY & =
g At & @Y 3faT arag ar fE
T@&ER 98 3 97 fauw @ #w
Fiedegesa # W ag v may @ fE
A F AT F4 AT 79§ faq g
FG AT AT F 4G Ao J@ o,
afew o Faw w7 9T AW F foaF
g1 T q2qT § W T @ 7y
& T O g A awar | g
FIE TF T A LS § gTE FIE TF &
I ¥ a9 fgwd § 1 Y sETear av
7z 4t fF e @ X AR w1 3
T 9% & gmA w7 o fafe &
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[t fegrem fe]

ama f ggi @ @ fE e A
A 3| & fod a1 @t Frp a«rg
& M g@R § € Fg9 I
2T | 3 Tl § o e § gy
T § wfew fe sy Fwm mfe &
T aldr smaear § s TdE B
TG AT qATg 2 & o7 i sgaean
e e aw gg fauws @ 0w
4, A Ao 5 5w oo
faame w3 fr g9 swrar & g o #
ggfeaa € Ak =Amw A FwT AR
foad famm swar & afg fg w2 @&
2| R 9 g8 @i Faedr s
2 @ o= I T & fad o fF qar
7 A F FI AHI eI B qHA IR
AR FIAAT qATg 34 HT sgaAEdT
913 |

™ ¥ AR A AU W w&n
TIA A TTH WTHGT FTAT AT_AT § |
it oo qan & a € wne md
\H FATAT WY €22 F AT ST B4 F
o F7A1 Arean g fw waw afafq 7w
qv fa9me #75 gu F77 & fF ag N IEE
&1 I § ag TT9EEA & | wav© Afufa
# fre & fomr 2

“While a provision in the Bi'l in
this behalf may be of doubtful
validity in view of the distribu-
tion in the Constitution of legis-
lative powers relating to stamp
duty, the Commitlee recommend
that the State Governments might
be persuaded to take such action
as may be necessary so that no
stamp duty, in addition to the fee

payable under this Bill, is levied
on the admission of advocates

71 Fafaem 2 & o g & e
¥ faa w=rg wgdt T Ieeww § ar
T Tr9e 1 foq fear s wifed

@ fdos & 919 § 9@y ™ 9% #
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FT FT A4 ATTE@ 91, WOH T o
USAHe FATH 4T USTAT JA7e &1
qoTE 4T =@fed o9 wifd g mw e
fear s m=ar 1 & g9 ST S@EAT
g fo ozmw aw A A6 & mgeT
AT FHFIe foee & smar

Shri Narayanankutty Menon: The
question is about stamp duty,

Shri Amjad Ali: That js a State
subject.
it g fag  sgHeT 9 &
WA AT A FH AGFR T A
o7 §g dev F1 99 & Afew a At
F1 gffew 79 ¥ o7 st a9 faedr
2 797 98 FI1L THAC 2, AT AfefEbe
& a1 ATEEE & | TTEHAE 91 98 e Far
ST FFAT FIfH IR AT IEACT AT
avg gzTAd # FAfas qE AT grar |
T A1 UF A9 & 1 A EW W &
ATEAT B FgT AT AFAT ¢ 9 fF @y
TgAr | F=TFT 37T Fy qfewmar & gE @
w2z faez ® o7 Jzv &t fore ¥ A1)
faee ¢ Froft qraw ey faargam 2 ¢

“Rateg of stamp duty in respect
of bills of exchange, cheques, pro-
missory notes, bills of lading,
letters of credit, policies ot insu-
rance, transfer of shares, deben-
tures, proxies and receipts.”

A7 foez 2 T Oy e (3 A
w7 faar mar & -

“Rates of stamp duty in respect
of dacuments other than those
spacified in the provisions of List
1 with regard to rates of stamp
duty.”

faee 3 Y U F¥97 o H famvw
g e

“Taxes on professions, trades,
callings and employments.”
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afe ag #ré &9 av & Ag 1 Ay
oz ag @ fea fog foar sman 2
THAT g } T | W THHT ATEARG
AT AT AT T G W GG A A
FFAY A1 T 9T 3E Ay A0fed q®
& &1 grm | afrae foee § faew,
@ Fig W oEww [{A F
SEeE 8 | dfF 99R g TEY war )
at fwe ag o &er gg@ o 9 @Y @
ug fFa & ot & 1 S w1 A
TEAE €22 faw 7 ot gmEr & oA
FEFe fe A M sAT 2 ) 29 oHE
FAA AT T § AT wdEE ¥ A
fF F19 =99 @R AT T A B 67 &
T | @ A fAaea & fF S F aemn
IE ag AHfEa &7 7 matim ger
Tifed | wmow a7 wrsfaew & @ A
Yo ®¥ vET AfFA wEAEz #v oY
e =nfed ar 7EY &7 97 91 Tr9eEA
g At @ TF F1 g FIA1 Tfed
oE A9 AT a9 ¢ § (w9 Sfwea
FOT AT FW AE 0| g @S
g fF 91 nETede ft Sfemaw E
I FT T I AT 9% & a1 @Y
Tg HA AL WA | W AR A @@
HAATY FYG & | &Y avg gg Y 0w
@EA & | WAy & gHd gAteas
Fafedrs fa=r o e fe oy aofee &
I e famfaz fazrad o ar
1 78 guy deaifedy femfaz feoar
sraT & & =g g 5 5 av faaw
ot fafrwa oo 9@ 1 99 38 W
FE9 ¥ g NI H AG a1 I 97
faare F3& @F FIOeArE FAT FATT
s | F =g g N e w1t
T & fawfra S R—amaw w8y 2
feo zw frei—ama  SAd ToAgAT FF
fF 38 =g g N Amw T4 AR
arg @ w9 @ § oA wfawe §
At ar A R Eyw A Ay
78 " wfgs F e &)

He § U 19 98 Fg g
g maw ¥y WA g T
&1 g FrE A @z oE afeee
2| 59 s gmy dfwwer  faw sy
T A W gEEr fadw faear W &
IAHT qHGA FIAT E | IWH WA
fear & f& uedAlRe & AOEAT &
FH-F9  gfawrd &)

“Persons who may be admitted
as advocates on a State roll.”.
Wi am dfwed & g i
i% & gz difvu, afev s g
gira<fafzal & ot felt g @i
FamRI sT A@aARN S L)

[T EW TAE & ATAEAT W ARG
#1 feit swg geEar gwTT AW
AT F W9 97 | 39 99Y g §G
g e § ae afwed & 2w
5 9 97 agi § dfreer a9 F¢ A
g1 JfFw g @ g =19 qF
# o7 g9 WY gerT AWl way e
FolT uF AL & Aragd TG E | &
vrgaikfan g odvgr @ & AG
g8 W19 ARE W g Wil & agi

Shri A. K, Sen: I took up the mratter
with the authorities in England, I
shal] be making $ome announcement
in regard to that.

W fa wm |\, 57 = Og
g g amar q@ ®f G J@y
Ziga da1 fF ww FEga § W
far graar & A1 oAy I wfe
N afm AAE AfATmaE Az
T g daw a% & fau ag =iy
agiov AN AN F o gwTe #Awar
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[ fegrem fae]
gifqemar 7 @ WX wWfaw @€
TTHE O FTASH &t fawwar s
TGy T FE qrAFE Fr fawwar
T g =Ry W} @ g ey
ST guar Sy AR |

Shri Amjaq Ali: What about other

countries?

st feomAafay: @ a@ ™
graeg § oF AT & o=y fF o &
TATT FIAT ATRATE AT g FoA
T FT 9E Ho § Aifw 37 T2
F—

“he has undergone a course of
iraining in law and passed an
examination after such training
both of which shall be prescribed
by the State Bar Council”

IFAT FT AT gAA FT A
Fag WrImdr fwr S g
wg Ifw g Y & afew FE
et a S A A C B
whesa efar =@ @ ¥ fagwar fx
sfigmm qm F31 F TR ag IA-
zrafess g gam afFT 398 @ faars
Y g § af weg; o ¥
a5 fom 3o sfaewe a1 360 7
I FE F TET AL & -
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faanit wd &1 o=OE St @M
I & 3 W qE IR gu FARR
St 9@ A § ag Y e TvEw g
g o s S ¥ gfrem aw
FT aa §1 @ sefagl & ge
oY g o AR oo Wil
fr g ok # Sieaw # g A
fredt wraemde a8 fawar ag 3O
I wd &1 =0 W] T ag
& TE THERN Haed @ gy
g

far # ag Fam9 vwaT W@T
ffemr aFm@ & ¥ 7 S
afra-fafeai @ fedy armar faarfagl
Frozfae Ft fmwr & aw
Fifaq IFEIET FEN | oFE GTT
Fifgqr &1 FERERT  FE@  qW
ag d@m arfge fx  gfaafafeay
g Fifasit & & afsw 7y
T AT & TE ¥ oW FomIOwr
gaes: f5 glaafafedt o wfas
Hgg «na Afsw ok fasma ar
TR, & FEEy & gt &)
ar, i STeEE e I @ fod
A o RAr T ® &
&7 (A STET § ) TR AR EE &
Ffaq faar @ Al &% Ffes

Shri A. K. Sen: Provided that this
clause shall not apply to a barrister
who has received practical training in
England, Tt is in the Bill itsclf.

1 gg ATHEAT FTUF ATAT T WTE |
qgF Wrae W Jfaw qwww €
feaww smaw ok wW IFT

5 fegrma Tog o dfesww 2faw
AAT XA AF TH WA TAUA @Y
A @ty g fF oA AWt
FAT A weF W Foa o’

oFd FF & @ foar faw
W A AN & o welr @
g oAl wEW oW @ ar
ein g o § R o erdw

e 2w afqw qv AR A am femEn
d& g1 wauyq fEew @@ & fw
o T N IRE 9 adw sfgw
q¥ g "o Tfgr) @@ adw &
A S 9T § WA S0 a8 S
gAET  W%O9  FEAE@Tgar &9
amq FT e @A 9ifee | fE TEE
TR e #E AR FES @
TR e W« | Au fame g fF
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TEF WY IFE W AT 9 mw
oY "/ PH ¥ fAw we wR
q1 AR Yoo TAT TT TR

werw WET . I T AT

afwa

st fagrexr fog @ = o
wTE g aife el & faw gw 9@
¥ omm ® qET AT @)

Y aw g 2 fF owy @
fer & v ag wfem warg o
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[#f fagras faz)

e FT Aw F AR F A
¥ oy wat g & fF @ @ A
ufes I F@ & & W I
gaws s g 1 AfF 5w T
¥ ofes gwet @ A5
g T Y, el A wwEd ) A
g W g2 § | W TG WA T
JF FEl § wmEr S e fwar
I | THR §EEY ¥ Fiedieamd
¥ wifefea R0 & & f& griee

WX &9 § W1 § | dranr & gweR
H o qr w1 @ HrEEr A4 § AfeT
THA ST AT Y § | ET AT TS

a1
dfwem A @i qgi fafew R
WagE # afe ¥ ¥ W W
grf @€ IO% ¥ W W F oW
W &< g ag g At & fw
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wa % fF oagar @y ¥ d@few
g 9% 0w frad 7 & Wi awew
N @ aEr ALE @ afees
IF I WET Ag § AR

W qT A+ Wiwe 1|

4
4
133

Mr, Speaker: I will give an oppor-
tunity to Shri Basappa during the dis-
cussion on the clauses,

Shri A. K. Sen: Mr. Speaker, Sir, 1
am very glad to find that this Bill has
received almost unanimous support
from the House. In fact, the discus-
sion has been very very fruitful and
has only helped us to appreciate the
nature of the Bill, as also to decide on
the nature of the amendments which
we are going to accept ultimately. I
expected as much because this mea-
sure is long overdue, It has always
been a matter of extreme regret to all
of us that notwithstanding the fact
that we achieved our independence
about twelve years ago, and notwith-
standing the fact that this country had-
one legal system and one system of
courts, yet the legal profession is cut
up into fragments, each State having
its own bar and each State having,
again, separate setg of legal practi-
tioners, I have, therefore, not been
surpriseq, at all at the unanimoug sup-
port which the Bill has received on
the floor of this House and also from
the Joint Committee, It is, therefore,
to a few rather unimportant matters
that I want to address myself, and
those matters have really been em-
phasised in order to help ug in for-
mulating as perfect a Bill as possible.

May I take up, first of all, the points
made by Shri Sinhasan Singh? He
made a point which has been more or
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less emphasized by a few other spea-
kers, including Shri Khadilkar, who
very eloquently supported the plea for
the poor litigants, I agree with those
who feel sympathy for the litigants
who have not the means to avail
themselves of the best legal assistance.
For that purpose, the legal system
that we have is not to blame, because
there is no legal system in the world
which can afford always the Dbest
assistance to the poor litigants free of
cost. That is why the remedy has
been found in other countries by evolv-
ing a system of legdl aid to the poor,
rather than trying to make the entire
legal profession more or less a gratui-
tous profession, Let us not confound
the two issues, There cannot be any
noble profession, there cannot be any
healthy tradition pertaining to any
profession unless that profession has
a cadre of able and devoted profes-
sionals who are always kept above the
level of starvation, No profession can
be a band of sanyasis; let us be quite
clear about it, because the brotherhood
of monks is quite different from a pro-
fessional body, A professional body,
in order to attain the highest profes-
sional standard, must necessarily be
sustained by the requisite wherewithal
necessary to keep the members of the
profession above the point of starva-
tion, above the point of temptation and
above the point which possibly make
it easier for a person to succumb to
corrupt practices. That is why now-
here in the world hag any profession
been sought to be made gratuitous, but
the rigour....

Mr, Speaker: Are the lawyers in
the Communist countries paid?

Shri A. K. Sen: They are, and their
fees are fairly well regulated.

Mr, Speaker: Are they paid by the
State or by the litigants?

Shri A, K, Sen: Not by the State
but by the litigants. 1 will tell you
what their schéeme is, They have a
college of advocateg in every place. 1
am talking of the Russian system
which I had the opportunity of study-
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ing at close hands. They are called

colleges of advocates.

Mr, Speaker: In place of our bar
associations?

Shri A, K, Sen: Yes, similar to our
bar association. Each city has its own
college of advocates, So far as the
rural areas are concerned, they have
also their college of advocates. This
college of advocates is more or less an
autonomous institution and it run its
affairs by a body elected from the col-
lege members themselves. Whoever
wants a particular advocate or any ad-
vocate, he goes to the college and
says “I want legal assistance”. If he
does not name the advocate, the col-
lege takes up the case and allots it to
a particular advocate who has the re-
quisite qualification to deal with the
case, If an advocate is named, unless
he is otherwise engaged, he is made
available to the litigant, provided his
fees are paid,

Mr, Speaker: But he must go only
through the college of advocates?

Shri A. K Sen: Yes, they can be
approached only through the college
of advocates.

Mr. Speaker: Irrespective of whether
it is a junior or senior?

Shri A. K, Sen: Everyone, And
there are advocates who are regarded
as more senior and whose fees are
more, There are advocates who are
regarded as more junior, and their fees
are less, But the wide disparity in
fees ag exists in this country, or in a
country like England or America, does
not obtain there. The range between
the highest and the lowest is much
close than it is here in this country.
But that iz a different matter.

Mr, Speaker: Are they rexulated by
law?

Shri A, K. Sen: The maximum and
the minimum are regulated by the
college itself, not by law, But they
see to it that ‘the advocates who belong
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[Shri A. K. Sen]

to the colleges, as every one must, are
fairly well paid so that they are not a
starving set of professionals who just
carry on their existence as that is
most unhealthy for any profession,
The first thing that is necessary for
building up a good profession with
good tradition is that its members
must be kept above want above the
level which makes it easier for per-
sons to succumb to corrupt practices.
It is, therefore, a mistake....

Mr. Speaker: Do they have a fund
to which a percentage of their income
is put so that personsg who do not have
enough income or do not get the mini-
mum every month are paid out of this
fund?

Shri A. K, Sen: There is no such
thing, because everyone has got a
fairly distributed amount of work.
Because, from the stage of the univer-
sity, the entry into the law faculty is
regulated, They know they want so
many lawyers per year for the courts
and for, what they call, academical
work like scholars,

Mr, Speaker: They do not admit
more?

Shri A, K. Sen: No, and that is a
thing which we ought to achieve our-
selves when the bar councils come
into existence, because now the entry
into the law colleges is more or less
unregulated and . almost everyone
comes in; whether he can later on be-
come either a good practising lawyer
or a good research scholar or a good
academician, every one can get into
the college, But these are wider ques-
tions to which we may attend later on.
But this basic question must be ans-
wered by keeping for ourselves a pro-
per perspective for the profession.

I can understand people outside the
profession trying to convert the legal
profession into a gratuitous brother-
hood of monks, forgetting for the
moment that if they succeed in doing
80, there would be no members left
in the profession and there will be no
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fresh entries. Therefore, it has been
the endeavour in every country, more
so in England whose legal profession
I know very intimately—I know that
during the centuries the British legal
profession has built up such high tradi-
tions—to see to it always that the
members of the legal profession are
guaranteed at least a minimum basic
civilised existence which is necessary
for a good professional,

The needs of the poor litigant are
to be met not, as I said, by converting
this profession into a profession of
gratuitous lawyers, but by giving aid
through properly devised machinery
for those who finq it difficult to, if I
may say so, get the necessary legal
assistance with the means which they
have,

14 hrs.

That is why in almost every
advanced country which has a legal
system like ours, they have a system
of legal aid to the poor. Ever since
I have taken charge of this Ministry,
it has been my personal endeavour to
try to introduce a system of legal aid
to the poor which will at least make
it obvious to the ordinary man that
the system of law that we have,
exists also for the common man. I
agree entirely that the common man
does not feel that the system of justice
which the country has is also for him.
However good such a system may be,
it will never be an ideal one, and no
legal system is really worth its name
unless it sees that everyone of its
citizens has the means whether by
grants or by aid made available to
him to go to the forum of justice in
the country and get all the assistance
needed by him to get justice from the
courts. Hon. Members will appreciate
that this is not a question which is
very pertinent for the present purpose,
but yet it is certainly a system which
is closely connected with the legal
profession and therefore it will not
be reallv proper for me to avoid it
only on the technical ground that this
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question ig mot directly connected
with the present one,

Hon. Members will appreciate that
no system of legal aid to the poor can
be devised or function without proper
financial resources to back it. We
had, after I had taken charge of this
Ministry, formulated a model scheme
of legal aid to the poor, whose funds
should be partly realised from the
State and also by contribution either
from the earnings it made from court
fees and other sources of income
connected with the court. We decided
at the last Law Ministers’ Conference
on my own motion that a part of the
fees which a lawyer would pay to the
Bar Council and also to the Bar must
be set apart for legal aid to the poor.
Of course, that would not be enough
by itself, but it would certainly give
a part of the income necessary for
any State to make any scheme of
legal aid to the poor; and also help
the legal profession to share partially
the burden of legal aid to the poor,
if a part of what the lawyer pays for
entry into the legal profession is kept
in reserve for legal aid to the poor.

It is not possible to estimate the
exact amount which would be neces-
sary in every State to enable a proper
scheme of legal aid to the poor being
put into force. Yet, the States have
been demanding at least 50 per cent
contribution from the Centre to
enforce any such scheme which the
Ministry of Law at the Centre had
formulated and circulated. And in
the last Law Ministers’ Conference
they unanimously resolved—of course,
the Centre did not at all take part
in the resolution—that the Centre
should at least find 50 per cent of tHe
expenses for a scheme of legal aid to
the poor.

So far ag the Parliament and the
Central Government are concerned,
today a steel factory appears to have
a greater value to us than any matter
connected with the question of really
improving the system of justice we
have. Personally I think that it is
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not a very good sign that this country
should lose sight of the essential
necessity of having a system of justice
which not only sustains the Constitu-
tion, but also preserves the right of
every man to get justice as beftween
man and man, for if we have a system
which does not give us justice, if we
have a system of Government which
is not shared by the common man, if
the dispensation of our governmental
machinery does not create the feeling
in the common man that justice is
done as between man and man and
without really putting the poor man
always at a disadvantage, I do not
think any of our steel factories, or
any of our big achievements in the
industrial sphere is worthwhile
having. Not that I am one who is at
al] trying to minimise the importance
of other things in life. It is necessary
to give this country an industrial
background or to make this country
materially a stronger one. But never-
theless I think the values of life, more
particularly the values that are basi-
cally fundamental in a democratic
government can never be allowed to
be put into the background excepting
at the cost of jeopardising the very
basis of our life, which is a free
government, a free parliament and a
system of independent courts whose
doors are always open to the common
man and whose charges are such that
it is not difficult for the common man
fo come to its doors, and those who
cannot get the advantage of tlie courts
are given that advantage by the State.

These are fundamentals for which
we had laboured and which will
again sustain our free way of life and
no amount of material comfort or
material convenience can give us tha$
happy life, that full life, that whole-
some life until a proper democratie
government with a system of justice
which is shared by all and sundry,
including the poorest and the richest,
is made absolutely secure.

Nevertheless I must say that today
the priorities are different. One of
the reasons why initially the British
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Government had made itself secure
was not because it had a strong army,
not because it came with a better
military technique, not because we
were divided amongst ourselves, but
because their system of law was
different. Every historian—Indian or
European—admits that initially the
task of the Britishers would not have
been so easy but for the fact that
wherever they went a system of law
was introduced which was different
from the system of law which our
rulers at that time were enforcing,
which was nothing but the capricious
fire of the ruler, which knew no
equality as between man and man
and who never dispensed justice
equally between man and man. That
is the one system which is gtill retain-
ed for which the Britishers are rightly
proud,

Mr, Speaker: While. pleading for
the British system, is it necessary to
condemn our ancient practice?

Shri A. K, Sen: I am not saying of
the ancient practice, but the practice
which then prevailed when the Bri-
tishers came,—not the ancient one,
but the one which prevailed after the
break-up of the Moghal Empire when
the country was divided into nume-
rous principalities and when the rule
of the might was the only law which
was known. o

Shri Tangamani (Madurai); This
looks more like a dissertation.

Shri A. K, Sen: Call it whatever
you may, whether it is a rude com-
ment, or a congenial comment, the
fact is that, and I think the points
which have been made can only be
answered by dealing with the funda-
mentals. These are fundamental
questions which Mr. Khadilkar raised.

The question is, if hon. Members
think that legal aid to the poor is to
have that priority, then a discussion
on that cannot be dismissed or cannot
be accepted by merely regarding it as
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more or less a dissertation on the
philosophy of our existence. But on
the question as to Which priority we
shall accept for ourselves, if our
finances are limited, then we must
prune our finances to suit those things
which get top priority. In the scheme
of priorities this certainly does not
occupy such a high place as it should,
if it is to find a place for itself either
in the Third Plan or the Fourth Plan.
As a man who has been connected
with the courts, I personally think it
should have top priority. And I
think I am entitled to say so, even
if it is not accepted by others.

Mr. Speaker: Are there any public
defenders in Great Britain?

Shri A, K. Sen: The entire system
of legal defence for criminal cases is
well chalked out.

Mr. Speaker: That is here also, in
sessions cases.

Shri A, K, Sen: Only in sessions
cases and in capital cases.

Mr. Speaker; I am talking of civil
courts.

Shri A. K, Sen: In England today
there is a system of legal aid for the
poor, even in divorce cases, because
after all, if a man is entitled to
divorce and if he has not been . . .

Mr, Speaker: Who appoints the
lawyers?

Shri A. K. Sen: There is an entire
system chalked out. It is an autono-
mous body. It will take some time
to explain it. But in devising our
system which was circulated to the
States we have taken note of the
British system also and we had drawn
from the British system also but suit-
ed to our system, suited to our rural
areas, our urban areas, and so on.
That finishes really the question which
has been raised by so many speakers
on the objective of the legal profes-
sion helping the common man to have
the fruits of our legal system.
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The next point made was the ques-
tion of our allowing barristers fo get
enrolled here. The hon. Member
pointed out, and certainly it is a
pertinent question, whether we should
do it if our advocates were not
extended the same reciprocity. In
fact, that is a point I made some time
back. As soon as we allowed the old
practice to continue, namely for
barristers who were entitled to prac-
tise in England to be enrolled here,
ag it happens even now, I took up the
matter with the authorities in Eng-
land, and I am happy to read to the
House the last communication I
received from Lord Evershed. As you
know, in England the Judges take a
very prominent part in the affairs of
the Bar. In the original Bill which
was placed before Parliament I tried
to follow that system, because I per-
sonally think that the Judges are as
much a part of the Bar as the lawyers
who argue before them, just as the
lawyers are as much a part of the
system of justice as the Judges; and
in fact without a proper Bar no judi-
ciary can function properly. There-
fore, in England, in cvery Inn of
Court the Judges are members or
benchers. And in the Bar Council too
the Judges take a very important
part. In fact, Lord Evershed himself
is the Treasurer of his own Inn,
Lincoln’s Inn, and Lord Deverin is
the Treasurer of my Inn.

The Judges here, unfortunately,
thought that they should not associate
themselves with the affairs of the Bar
which, I have made it known to the
Chiet Justice and his colleagues, was
an unfortunate decision. Because, I
do not think we can develop a proper
Bar free from all. political influences
if the Judges are not members of it.

Shri Tyagl: That is what I also
expressed.

Shri A. K, Sen: One of the reasons
why Judges have been so prominent
in the affairs of the Bar in England
is because of the fact that the presence
of the Judges prevents the Bar from

AN
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engaging itself in so many political
activities. - Otherwise, the Bar will
pass resolutions and if one party has
a majority the Bar will pass a resolu-
tion condemning the other party'’s
action and vice versa. The Bar in
England has never dealt with political
problems.

14.14 hrs,
[SHRI JAGANATHA Rao in the Chair]

In our country the history is differ-
ent, because the Bar took a leading
part in the struggle for freedom. And
that is why in olden days the Bar
Associations everywhere took the lead
in condemning many acts of the
British Government and in campaign-
ing against them. In any event 1
personally think it was . . .

Shri Tyagi: Would the hon. Minis-
ter kindly explain to the House whe-
ther the Judges are adamant in their
attitude that they will have nothing
to do with the Bar Councils?

Shri A, K. Sen: They communicat-
ed it to the Joint Committee.

Shri Tyagi: Are we to be guided by
what they said to the Joint Com-
mittee?

Shri A. K, Sen: I will tell my hon.
friend. We cannot compel them to go
in. When the Joint Committee was
deliberating . . .

Shri Tangamani: Could we not now
persuade them to come in?

Shri A, K. Sen: I tried to.
myself anxious.

I was

Shri Tyagi; Particularly when mas-
ters about professional and unprotes-
sional conduct of individual lawyers
are under consideration, I suggest
that the Judges being there must be
essential,

Shri A, K. Sen: I will tell my hon.
friend what happened. In fact, I was
rather surprised when that decision
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was communicated to the Joint Com-
mittee without any prior consultation
with us. What happened was that the
Joint Committee was deliberating on
this Bill. Hon. Members who were
Members of the Joint Committee, if
they are here, will remember how
it came. I think Shri Braj Raj Singh
was there. It suddenly came without
any notice and was read out. It was
communicated by the Registrar of
the Supreme Court, and the commu-
nication was that the Chief Justices,
who had met in the Conference of
Chief Justices, had resolved that they
should not be associated in any man-
ner with the affairs of the Bar
Council.

Shri Tyagi; They will regret it in
due course.

Shri A. K. Sen: Well, let us not, on
our part, use any expression which
might be regarded as disrespectful of
our judiciary.

Shri Tyagi: It is not a question of
disrespect. The real respect of the
judiciary depends upon the respect
which the lawyers show to it and on
account of their intimate relationship;
if they are kept apart, there will be
the one organisation on the one side
and the other on the other side.

Shri A, K. Sen: I have always con-
ceived that the two pillars on which
our legal system rests are the Bar and
the judiciary. And the system can-
not rest soundly or securely if any
of the pillars is isolated from the
other, That has been our tradition,
angd I still conceive it to be the basic
structure of the system of justice that
we have.

In any event, with all respect to
the Chief Justices who had assembled
in the Conference of Chief Justices, I
must say that it hag been an unfortu-
nate decision when they decided to
dissociate themselves from the affairs
of the Bar. Because, after all, the
Judges owe a responsibility to the
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Bar, as we owe a responsibility for
the proper functioning of the judges.
That responsibility, I humbly submit
with due respect to the Chief Justices,
is not to be shirked by the Judges.

I was coming to the letter of Lord
Evershed.

Shri Tyagi: What is the cure for
it? If Parliament agrees with the hon.
Minister’s views, if the majority of
the Members of Parliament agree
with him, have we any cure? Cannot
we put in an amendment about this?

Shri A, K. Sen: I do not want to
bring in all the discussion I had with
them. I had, subsequently, many
discussions with them. But I found
it difficult to persuade them. The
Chief Justice himself—that is my
impression—shared my views that
the Judges should be associated.

Shri Tyagi: All the more reason
why such an amendment should be
accepted.

Shri A, K. Sen: I am afraid we
cannot force the Judges into the Bar
Councils without their concent.

Shri Ram Krishan Gupta: Why
not?

Shri A. K. Sen: Parliament cannot
put in by force someone who does
not want to come in there. We have
been brought up in a system which
knows how to respect the Judges.
And I think no instrument of justice
can exist if it does not engender
respect for the Judges. We can only
persuade them, we cannot compel
them even if we have the power. As
I said on the floor of the House on an
earlier occasion when the demand
came from Shri Frank Anthony that
some rule of the Supreme Court
should be amended, even if we have
the power we should not do it unless
we get the agreement of the Judges
themselves to revise it. That is a
different matter.
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As I was saying, 1 took the matter
up with Lord Evershed in serious
earnestness. Now, I do not want to
read ouy what he wrote to me, but
1 shall read out what he had written
to the Chief Justice and how the rules
have been changed now. The letter
that he wrote to the Chief Justice is
as follows:

“May I trouble you with some-
thing else? When I was in Delhi
I had, as you may know, two or
three talks with your Minister of
Law, Mr. Sen, about your Legal
Practitioners Bill which was then
before your Parliament but
which, I gather from Mr. Setal-
wad, has since become law”.

There, His Lordship was not correct,
because it had just passed the Select
Committee stage only.

“Mr. Sen was very anxious that
that there should be reciprocity
between our countries as regards
admitting members of the Bar of
the one to the Bar of the other.”

I had said that we have the system
of enrolling Barristers here, but we
cannot be expected to continue it
permanently our advocates are mnot
given the same reciprocity. Then he
says:

“I told Mr. Sen that I would
get to work at once with a view
to changing our existing consoli-
dated regulations.

These regulations as they stand
are really out of date and are
designed to give privileges only
to people coming from countries
where two branches of the pro-
fession are distinct as they are
in England.”

That means where the two branches

were separate, like solicitors and
barristers and so on.

) “This is obviously out of keep-
ing with a great many countries

work to try to get our own
consolidated regulations changed.
Ag I warned Mr. Sen, it inevitably
takes @ long time because the
consent of all the Four Inns of
Court....”

—you know that their Inns of Court
are again separate—

“..has to be obtained, and I
am afraid we are as a profession
somewhat conservative.”.

Just see how the judges are writing.
They write that ‘We are as a profes-
sion somewhat conservative’, That is,.
a judge still considers himself ag part
and parcel of the profession,

“. .However, I got to work
and things have, I think, gone
well.”,

Then, he has enclosed a copy of
the regulations which have now been
changed, and which read as follows.
I owe it as a duty to place before
the House how Lord Evershed pleaded
before the Joing Council of the Four
Inns of Court, because, I think, I am
really grateful to His Lordship for
having done this service; I say,
service, because it does make the
friendship between the two countries
firmer.

This is the record of the minutes of
the meeting where this decision was
taken.

“Consolidated rule 43 under
reference 31-34 in the light of a
memorandum dated March, 1960
written by Lord Evershed, Master
of the Rolls, following g visit to
India, and (b) a letter dated 23rd
February, 1960, written by the
Director of Legal Education, Con-
naught, to the Council of Legal
Education:

1t is believed that many, if not
most of the Commonwealth
countries also have a fused pro-
fession . . "
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By ‘tused profession’, they mean
-one profession, and not varied as
.between solicitors and counsels.

“Accordingly, consolidatedq re-
gulation 43 now seems to be
largely inoperativg,

(3) Lord Evershed in his memo-
randum pleads for sympathetic
and practical consideration for the
request he received from India’s
Law Minister for the establish-
ment of some degree of recipro-
city between the Bars of the two
countries and refers to section 43
of the Indian Legal Practitioners
Bill, 1959, giving the All India
Bar Counci] the right to enroll
baristers as advocates.

The committee was impressed
with the view expresseq by Lord
Evershed that one of the strong-
est links between the two coun-
tries is the law and the practice
of the law, and consider that this
is probably true in respect of
other Commonwealth countries
as well”,

As you know, Sir, Lord Evershed
went back and reported extremely
gloriously about our courts, When
he left India, he told me that one
thing which will ever remain in his
memory was the picture of the best
traditions of the English courts still
being followed and better possibly-he
said, ‘better possibly’- on the
Indian soil.

Then he says as follows. I do not
want to read the regulations. The
effect of the regulation is that any
member of the Indian bar, any Indian
advocate will now be entitled to be
called to the Bar in England provid-
ed —they have a system of eating
dinners—they eat the minimum num-
ber of dinners, which means one or

Shri Tyagi: Introduce it here also.

Shri A, K, Sen:....and they have
practised for at least three years in

APRIL 27, 1961

Practitioners Bill

14194

India. This is the regulation which
gives a complete reciprocity between
Indian advocates and barristers.

If a person wants to practise there
and get enrolled there, he might as
well dine there, I can assure the
hon. Member that it is cheaper to
dine there than outside it is always
cheaper in the Inns of Court than
outside, and I can tell him that I am
not saying this because I was called
to the Bar from one of the Inns, but
I am saying this that it is well worth
having a dinner there.

Shri Sinhansan Singh: But there is
one condition to the dinner, We have
no condition here,

Shri A. K. Sen: But we have no
dinners here whereas they have din-
ners there,

Shri Khadilkar: Do you propose to
introduce that system here at the
highest level?

Shri Sinhansan Singh: You might
as well as have it here.

Shri A, K, Sen; Why should we?

Shri Khadilkar: 1f it is so good, then
you can have it here also.

Shri A, K. Sen: Our traditions are
different, and their traditions are dif-
ferent, However, that is a different
matter,

I am happy to say that......

Shri Sinhasan Singh: They want
that the person should have had three
years' practice here before he could
get enrolled there,

Shri A, K. Sen: I think that is not
bad. We do not want to send raw
juniors from here.

Shri Sinhansan Singh: We must
also have some such provision here
that they must have some practice
there in England before they can get
enrolled on our rolls.
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Shri A, K, Sen; We have said that.
The clause is there that he must have
the training in England.

Shri Sinhansan Singh: It is train-
ing only, and does not refer to prac-
‘tice.

Shri A. K. Sen: Let us not mince
matters, We ourselves do not want
to send raw juniors to England; if
they want to practice there, I person-
ally think that three years’ practice
here at least is necessary. So, let us
not mince matters, It is not an equal
balancing of the scales. 1 personally
think that the thing has been done
very very gracefully and not as a
gesture of just some superior person
<doing it to somebody who is not an
equal but with full appreciation of
the stature of the Indian Bar and of
the Indian courts, and I think that
we should be glad that this has
happened.

With regard to the question of
stamps and enrolment fee, we have
had the question examined several
times, and I have told the hon. Mem-
bers that it is our opinion that the
question of stamps is a State subject,
and unless the States give up their
right to levy stamps on advocates
being enrolled, it is not for us to
dictate to them that they should do
so. If it is thought that their levies
are illegal any lawyer may test it in
a court of law; it is no use arguing
it here; if the levy of stamp duty by
the States is illegal, then it can be
tested.

Shri Shankaraiya: It is not a ques-
tion of illegality but it is a question
of hardship, i

Shri A, K. Sen: We cannot decide
it here. But it our considered opinion
that we cannot levy a stamp duty or
prescribe a stamp duty which will
debar the States from levying it. I
promised the members of the Joint
Committee that I would do what I
could, I have brought it up before
the last Law Ministers’ Conference,
and the decision taken there was that
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the total fee by way of Bar Council’s
fee and stamps and other things
should never exceed Rs. 500, which, I
think, is a reasonable amount, The
total amount should not exceed
Rs. 500 and out of that, a portion
should be set apart for legal aid to
the poor.

Shri Braj Singh: Does the hon.
Minister mean to say that that has
been decided?

Shri Ram Krishan Gupta: May 1
know whether the States have done
that?

Shri A. K. Sen: It was a resolution
of the Law Ministers that this should
be done. It is now for the respective
States to give effect to this resolution,
and I am sure that they will do so,
having resolved to do so. If they do
not, the matter may be taken up in
the respective State Assemblies to
compel the State Governments to do
s0.

Shri Ram Krishan Gupta. But some
States are increasing the duty, from
Rs. 500 to Rs. 755.

Shri A, K. Sen: I was told that
that was done before this resolution
was adopted.

Shri Ram Krishan Gupta: What is
the situation now?

Shri A. K. Sen: I may tell my hon.
friend—as I told the Members of the
Joint Committee; Shri Braj Raj Singh
was there, and he knows it—that I
would bring it to the notice of the
State Governments, and I dig it at the
earliest opportunity. I suggested to
them that it was really unfortunate
that different States should have
different scales of levies, I said that
if we are having one Bar, it is as well
that we have one total amount levied
on the practitioners who are enrolled.

Shri P. N. Bingh (Chandauli):
There should be one uniform pattern.

8hri A. K. Sen: That was what I
suggested, and the resolution that was
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accepted unanimously was that the
total fee including the Bar Council
levy should not exceed Rs. 500. I
hope that this resolution will be
honoured by the States. If it is not
honoured, if there is any particular
instance  where it is still being
continued beyond Rs, 500, I shall be
very glad to have information from
any hon. Member with regard to that,
and I shal]l take it up again.

These are the two main points over
which the discussion has centred. The
other poing which has been raised is
the question of continuing the system
of solicitors in Calcutta and in
Bombay on the Original Side. Omne
thing must be borne in mind and that
is this, that the demand for the
abolition of these solicitors has never
come from the litigant public of those
two cities. The demand has always
come from others. If the Chambers
of Commence had resolved that they
do not want the solicitors, the
question of the continuance of this
system would have been absolutely
unanswerable. But, not only have
they not want the discontinuance; but
they have, before so many commis-
sions which have gone into the
question expressed their strong insis-
tence upon the continuance of that
system. Apart from legal continuance,
I have no doubt that even if we
abolish it by law the system will
continue in practice on the Original
Side of these two cities because the
nature of the litigation is such and
the work is such that the man who
pleads in courts cannot do these things
which are necessary to prepare the
case—take instructions, prepare the
briefs, get the witnesses, serve the
processes and various other matters.
It is impossible. I know that because
I have grown in that system myself
and until I came to this House I was
there, Even if we abolish it legally,
the system will, in fact, go on in
practice, just as you have the system
of what they call Acting Advocates
in the Supreme Court. Though the
Supreme Court practice is appellate
practice, the work of the solicitor is
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also important. Which Counsel will
take the trouble of judging which
witnesses are to be called, where they
are—taking processes and getting
them and taking their statements?

Shri Aurobindo Ghosal (Uluberia):
Junior lawyers.

Shri A. K. Sen: Call them by any
other name, We are thinking of
assistance. You can call them Junior
lawyers or Acting Advocateg as they
are called in the Supreme Court. We
are now considering whether the
functions of the two systems can be
combined. 1 have always said ..

Shri Amjad Ali: They are Advo-
cates on Record and mot Acting
Advocates.

Shri A. K. Sen: They might have
come into existence after I left the
Bar.

Shri Sadhan Gupta: (Calcutta-East):
The question is whether the solicitors
should be given the right to plead and
the advocate should be given the right
to act on the Original Side so that
both become advocates.

Shri A. K. Sen: We had some of
this mixture during a period when
somebody has to combine these two
functions and we had seen the utter
confusion. There have been comments
from so many Judges. I remember
a particular case where the Advocate
was also trying to act as a Solicitor.
The advocate is there to attend to the
client in the court. But the clients
have to be attendeq to outside the
courts also. How can the same man
be doing the two things together?

Shri Amjad Ali: That is the demand
that the option should be there.

Shri A, K. Sen: The question is the
demand come from the litigants.

Shri Aurobindo Ghosal: The M-
gants have demanded.
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Shri A. K. Sen: I know the cliti-
gantg the Original Side very much.

Shri Aurobindoe Ghosal: If any
litigant goes to the solicitor he never
®ets back his estate,

Shri A. K. Sen: It is unfair to say
this with regard to the solicitors. I
admit that there have been some
black-sheep amongst solicitors as there
have been amongst non-solicitors. But
it is not as if they have no code of
conduct. Their business continues not
for one year or for two years but for
generations,

Shri C. K, Bhattacharya (West
Dinajpur): May I make a suggestion
to the hon. Minister? The best way
would, perhaps, be to abolish the
©Original Side of the Bombay and Cal-
cutta High Courts and make them
merely courts of appeal as all the
other High Courts are. That Soives
the problem radically,

Shri A. K. Sen: I do not think that
solves the problem. It is only des-
troying something which is function-
ing very successfully for over a cen-
tury.

Shri C. K Bhattacharya: It is a
Brifish tradition, When they founded
the Presidencies the Original Sides
were founded. We have no use,

Shri A. K. Sen: Is the Appellate
8ide not British tradition?

Shri Narayanankutty Menon: That
also is British,

Shri C. K. Bhattacharya: But none
of the other High Courts have their
Original Sides. If the Original Side
is useful, why were not the other
High Courts invested with this juris-
diction?

Shri C. R. Pattabhi Raman: There
are so many company law cases and
other things which relate to the Ori-
ginal Side,

Shri C. K. Bhattacharya: They
have got the City Civil Courts. They
can invest the City Civil Courts with
entire civil jurisdiction over Calcutta
and Bombay.
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Shri A. K. Sen: Unfortunately, I
know the City Civil Court in Cal-
cutta. I know how the people some-
how or other come to the High Court
by inflating their claims ang all that.
They like to file their claims in the
High Court rathr than in the City
Civil Court. This is a wider question
and cannot be answered here; and
here this is the question of the abo-
lish of the solicitors,

Two commissions of experts have
gone into the question. Both the
commissions, including the Law Com-
missions, had recommeded that there is
no justification for abolishing the sys-
tem of solicitors.

Shri Subbiah Ambalam (Ramana-
thapuram): Make it optional

Shri A. K, Sen: No one can perform
two functions. A man cannot act as
a doctor and as a nurse. If a man
acts as a nurse he cannot act as a
surgeon. (Interruption) This talk
is understandable only by laymen and
not by people who have gone further
up in the profession itself.

Shri Sadan Gupta; May I inter-
rupt the hon. Minister? Are there
not nurses and doctors in our profes-
sion?

Shri A. K. Sen: I do not think this
is a status which commends itself to
the hon. Member.

Shri C. K. Bhattacharya: The Law
Minister is not certainly a solicitor.
But we may say that the barristers
are the creations of solicitors. As the
late N. N. Sirkar once commented,
inscrutable are the ways of solicitors;
as inscrutable are the ways of Provi-
dence.

Shri A. K. Sen: I strongly repudiate
the suggestion that barristers are the
creation of solicitors or even of the
Judges. They are their own crea-
tion; and they will not exist if they
do not live up to the standards. There
is nothing special a barrister. Ip fact,
some of our great giants in the pro-
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fession were not barristers. Our
present Attorney-General is not a
barrister. I am not one of those who
feel that simply because a man has
gone to England and been called fo
the Bar he can achieve something
which others cannot achieve.

Shri C. K. Bhattacharya: I only sug-
suggest,-to the hon, Minister to go
through the autobiography of Sir N.
N. Sirkar which he began to write
the Bar he can achieve something
in the Amrita Bazar Patrika.

Shri A. K. Sen: I may say that all
the articles of eminent lawyers are
not gospel truths. There are many
things found coming from N. N.
Sirkar which may not be accepted as
gospel truths even though I have the
highest respect for the great erudi-
tion and ability of that great lawyer
who, at one time, was also the Law
Member of the Government of India.

Now, we have gone into the whole
question repeatedly and the Joint
Committee after going into all these
arguments for and against have re-
commended the continuance of this
system. Really, people forget that
the solicitors are entitled to practice
because the High Courts allow them
practice as solicitors by rules framed
by the High Courts under the rule-
making power given to the High
Courts under the Charters. Any mo-
ment, these High Courts themselves
can change the rules, No Act of Par-
liament is necessary. Why should
Parliament take the odium of abo-
lishing a class of professionals whom
the respective High Courts are not
abolishing? If the Bombay High
Court and the Calcutta High Court
tomorrow feel that these solicitors
are useless and they cannot assist the
eourts in their administration of jus-
tice, they can change the rule by a
simple majority of the judges sitting.
Why should the Parliament take the
odium of doing away with a cfass of
professionals especially when two
commissions of experts which had
Deen set up by the Government have
recommended against the abolish at
this stage? '
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These, I think,
points.

are the relevant

Shri Tyagi: The hon. Minister has
not thrown any light on the sugges-
tion I had made the other day that
there must be a prescribed schedule
of fees for advocates so that they
cannot charge more,

Shri A. K. Sen: I am coming to that
So far as the High Courts of Bombay,
Calcutta and Madras are concerned,
they are governed by Rules of Taxa-
tion which prescribe what amount
can be charged by a solicitor, counsel,
advocate and so on.

Shri Tyagi: Charging will be un-
professional. Will it not be declared
unprofessional?

Shri A, K. Sen: How can they call
it unprofessional? If the client wants
to pay, let us say, Rs. 1,700 a day fo:
the Attorney-General how can Gov-
ernment object to it?

Shri Tyagi: The Law Minister will
appreciate that those clients who pay
high fees pay it from the funds which:
are allowed as expenditure and is
free of income-tax. Therefore, they
can pay any amount because four-
teen annas out of that comes from
the Government treasury.

Shri A. K. Sen: But he says in-
come-tax to the extent of 83 nP.

Shri Tyagi: That is what I say. This
is allowed as expenditure and there
is no income-tax on it. -

Shri A. K. Sen: But the mean who
gets it pays income-tax on that am-
amount; it addes to the coffers of the
State. ... (Interruptions.)

Shri Tyagi: Only when it is given
by cheque,

Shri A. K. Sem: Let us hope that
they are so. If they want to pay no
law cen stop it.
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Shri Tyagi: What is the objection
in enforcing that schedule; if it is
prescribed, why not enforce it?

Shri A. K. Sen: It cannot be en-
forced; we know what will happen.
A man now takes a cheque; he will
not take the cheque for his fees; he
will take it otherwise. The loss will
be the Government’s.

Shri Nathwani (Sorath): How
does the hon. Member suggest in one
breath that it is permissible to pay
this amoung from the eempanies and
in the other breath he says that this
fact it not being shown in the books?

Shri Tyagi: I am not saying that it
is not being shown. If there is al-
ready some scale prescribed, then
it will be proper for the bar councils
to emphasise this fact that everybody
must abide by the prescribed sche-
dule and nobody should be allowed
to take more fees, Take, for instance,
the Government officers; somebody
offers some bribe; he cannot go scot-
free by saying: I do not demand it
but he offered it.

. Shri A, K. Sen: I have told the hon.

Members on several occasions. We
should remove this evil. The hon.
Member has pointed it out, I agree
that high fees charged from people
who cannot pay is an evil. The re-
medy is to set up a machinery which
will enable people who cannot pay
so much to get the same assistance.
I had recommended on so many occas-
sions that we can devise a form of
machinery by which every lawyer
who gets amounts beyond a particu-
lar figure has to work for a number
of hours for litigants who may come
within the legal aid scheme

Shri Tyagi: It adversely affects the
dignity of the professton. 1f top law-
yers are permntted to bargun about
their fees..

Shri A. K. Sen: They do not bar-
guin; the top ones do not bargain.
The bargain is always below.
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I am glad, Sir, that during my
tenure the All India Bar—I hope—
will come 1nto existence and it will
be a great thing for any member of
the Bar. We have been looking for-
ward to it. 1 only wish and I hope-
the entire House will join me in that
fervent wish, that the Bar we shall
create will be worthy of this profes-
sion and will be worthy of the trust
that the Parliament is reposing in it.
and that it will set up not only a
noble profession but a profession
which will, even if the Government
does not do anything in the matter,
set up its own machinery of legal aid
to the poor.

Mr, Chairman: The question is:

“That the Bill to amend and
consolidate the law relating to
legal practitioners and to provide
for the constitution of Bar Coun-
cils and an All India Bar, as re-
ported by the Joint Committee,
be taken into consideration.”

The motion was adopted.
Clause 2— (Definitions)

Mr, Chairman: There are no amend-~
ments to clause 2. The question is:

“That Clause 2 stand part of
the Bill.”

B
The motion was adopted.
Clause 2 was added to the Bill

Clause 3— (Stata Bar Councils)

Shri Hajarnavis: I have two amend-.
ments to clause 3 Nos. 3 and 4.
These are consequential amendments-
on the passing of the Bombay Reor-
ganisation Act. I beg to move:

(i) Page 2, lines 33 and 34—

For “Bombay” substituted “Gujarat’
3)

(ii) Page 2, line 34,—
after “Madras” insert “Maharashtra”.
(4)

Shri N. R. Muniswamy (Vellore)::
1 haye amendments to clause 3.



I 4205 Legal

Mr. Chairman: I think the hon.
‘Member gave notice this morning;
they are out of order. If the hon.
"Minister says he accepts them, then
-of course objection may be waived.

Shri A. K. Sen: I do not know; I
‘have not been able to read them;
‘we have not got copies of it

Shri N. R. Muniswamy; The Office
tpromised me that they would give
'the copy.

Shri A. K. Sen: I told the Hon.
.Member to give me coples.

Shri N. R. Muniswamy: Copies were
given; you may please see your files.
"The Secretariat sent the copies tb the
hon. Minister,

Shri A. K. Sen: I have not got a
‘copy of any such amendment and
‘without even reading them, how can
I accept them?

Shri Aurobindo Ghosal: Sir, I have
:an amendment, No. 17.

I beg to move:
Page 3, line 19,

after “twenty members” insert “at
‘least one from each district court”
“(17) N 1

I wanted a clarification from the
‘hon, Minister as to whether each dis-
‘trict shall have a representative In
‘this council because these Bar coufi-
~cils will also decide about the junior
status of the advocates. Naturally,
therefore, a representative from the
districts should be taken.

Shri A. K. Sen: I appreciate the rea-
'son why Shri Ghosal! has rmised ft.
"He may feel that one district may be
completely unrepresented. But we
have introduced the system of pro-
portional representation and thaf is
why there is no risk of any district
being left out.

Mr. Chairman: I put amendments
Nos. 3 and 4 to the vote of the House.
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The question is:
Page, 2, lines 33 and 34,

For Bomay substituted Gujarat
(3)

The motion was adopted.
Mr, Chairman: The question {s:
Page 2, line 34,

after “Madras” insert “Maharashtra”.
(4)

The motion was adopted.

Mr. Chairman: I shall now put
amendment No. 17 to the vote of the
House.

Amendment No, 17 was put and
negatived.

Mr. Chairman: The question is:

That Clause 3, as amended, stand
part of the Bill

The motion was adopted.

Clause 3, as amended, was added to
the Bill.

Clause 4 and 5 were added to the
Bill.

Clause 6— (Functions of State Bar
Councils)

Shri Ram Krishan Gupta: Sir, I
have two amendments—Nos, 85 and
36—to this clause.

Shri A. K. Sen: I may explain that
it is already covered under clause
6(e).

Shri Ram Krishan Gupta: 1 agree
that it is covered under sub-clause (e).
But the function of this clause is very
limited. I want that some wide
power should be given, especially to
canalise legal work and remuneration
in an equitable way for securing for
every member of the profession a
minimum decent standard of living.
Now a days there is a great disparity
in the income of advocates. If my
amendments are accepted, this dispa-
rity will be reduced to some extent.
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So, 1 beg to move:
(i) Page 4, line 9,
add at the end—

“and to suggest suitable reforms
‘in the present legal system”,

{ii) Page 4,
after line 9, insert—

“(ff) to canalise legal work and
remuneration in an equitable way
for securing for every member of
the profession a minimum decent
standard of living.” (36).

Shri A, K. Sen: What we have sug-
gested is much wider. It is not neces-
sary to add words such as ‘suitable’
and so on. We have said here: ‘to
promote and support law reform’;
that is much wider.

The other matter is also covered.
‘We have said: “to safeguard the
rights, privileges and interests of ad-
wvocates on its roll”. What he says is
certainly ‘interest’ of the advocate.
“The advocate should get a minimum
for existence, I think it is better not
1o insist that everyone of its members
should get a decent existence.

‘Mr. Chairman: I shall put the
amendments to the vote now.

The amendments Nos, 35 and 36, were
put and negatived.

™Mr. Chairman: The question is:

_“That clause 6 stand part of the
Bill.”.

"The motion was adopted,
Clause 6 was added to the Bill.

TClause 7'—(Functions of Bar Coun-
<il of India).

Shri N, R. Muniswamy: I wish to
speak on clause 7. I oppose sub-
clauses (h) and (i).

Mr. Chairman: But there are no
amendments, So, let there not be
any discussion at this stage,

413 (Aii) LS—6.
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Shri Braj Raj Singh: He can speak
on the clause.

Mr. Chairman: We are behind
schedule. Anyway, let him be very
brief.

Shri N. R, Muniswamy: I can op-
pose any of the clauses even if there is
no amendment. Sir, I op-
pose sub-clause (h) and (i) for this
reason. The sub-clauses read as fol-
lows:

“(h) to promote legal education
and to lay down standards of such
education in consultation with the
Universities in India imparting
such education and the State Bar
Councils;

(i) to recognise Universities
whose degree in law shall be a
qualification for enrolment as an
advocate and for that purpose to
visit and inspect Universities;”,

Now, the Government invest too much
power on the Bar Council, namely, to
go and examine and inspect universi-
ties as well as prescribe qualifications
for the purpose of law. As the claus-
es stand now, these two items are too
much. The Bar Council is to be guid-
ed by the degree that the candidates
get from the universities, for this
purpose. These sub-clauses go bey-
ond the jurisdiction and the power of
the Bar Council, These powers seem
to encroach upon the powers and
antonomy of the universities, The
universities are guided by the Uni-
versity Grants Commission in the
matter of recognition and the grant
of degrees or displomas. The powers
which seek to vest powers in the Bar
Council in respect of recognition of
universities and visit and inspection
of universities are beyond the scope
of the Bar Council and are not desir-
able. I therefore request that these
two sub-clauses should be deleted.

Shri Tyagi: I am also in agreement
with Shri N. R, Muniswamy, I think
that by these provisions the function-
ing of the Ministry of Education and
the universities will be interfered
with by a non-official body like the
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[Shri Tyagi]
Bar Council. I oppose these sub-
clauses on a matter of principle. The
question will arise as to which uni-
versities the Bar Council can recog-
nise, The recognition up till now
vests in the Government in consulta-
tion with the University Grants Com-
mission, and it applies equally to the
Jaw degrees conferred by the univer-
sities. These powers have remained
with the Government at the Centre
and in the States, and it is really too
much if they are taken over and
given to a non-official organisation

Sh:i Sadhan Gupta: I do not agree
with the observations of the two hon.
Mcmbers, The point is that the Bar
Council hag the responsibility of en-
rolling competent advocates and
therefore the Bar Council must see
to it that the standard of education
imparted by the universities is up to
the mark. The universities do not
know or are not in a position to know
what standard should be followed in
order to make a person a competent
advocate, but the Bar Council knows.
Therefore, for the purpose of discover-
ing competent talents, the Bar Council
must be able to prescribe the minimum
standards and see to it that those
standards are adhered to by the uni-
versities.

Already complaints have been voic-
ed in this House that the standard of
legal education is not up to the mark.
Therefore, proper standards must be
ensured, and for the purpose of ensur-
ing them, the Bar Council must be able
to recognise and inspect the universi-
ties with a view to discover whether
the standards presribeq are sufficient
and the way of teaching and examina-
tion is correct and sufficient.

Shri Tyagi: The purpose will be
more than served if the Minister were
to agree to amend these sub-clauses to
the effect that the Bar Council shall
have the right to advise the Govern-
ment in the matter of recognition of
universities for the purpose, Let it
advise the Government and the Gov-
ernment will have the power of final
decision.
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Shri A. K. Sen: The reason is obvi-
ous. In England, getting a university
degrec in law does automatically en-
title a student for being enrolled as a
member of the bar, Under the present
law and also under the law that we
are now passing, students who pass a
law examination would be entitled to
be enrolled as advocates, Therefore,
if that gives the student the right to
enrol as ap advocate, it is absolutely
necessary that the Bar Council should
see that what sort of degree the man.
has got. Supposing it is such a degree
that it .s absolutely useless for a prac-
titioner of law, the Bar Council is well
within its rights in not recognising the
degree.

Shri Tyagi: Let them
advisory body.

act as an

Shri A. K. Sen: It is not interfering
with the universities at all. It is for
recognising for its own purpose and to
see which degree would entitle the
holder to be enrolled as an advocate.
I have no doubt that no university will
hold examination on a  syllabus:
which is inadequate or which would
not commend itself to the Bar Council.
In such matters, everywhere, the uni-
versities will get into touch with the
Bar Council in prescribing the syllabug
and that is absolutely necessary.

Mr. Chairman: The question is:

“That clause 7 stand part of the
Bill.”

The motion was adopted.

Clause 7 was added to the Bill.

Mr, Chairman: Now, there are no
amendments to clauses 8 to 14. I shal¥
put them to vote together,

Shri N. R, Muniswamy: Instead of
putting them together, may I request
you to proceed clause by clause,

Mr. Chairman; Hon. Members have
spoken already. We are behind sche-
dule. There is no point in putting



14271 Legal

clause after clause. There are no
amendments to any of these clauses.

Shri Narayanankutty Menon: They
can be put together,

Shri A, K, Sen: This has been the
practice throughout.

Mr. Chairman: The question is:

“That clauses 8 to 14 stand part
of the Bill”,

The motion was adopted.
Clauses 8 to 14 were added to the Bill.

Mr, Chairman: For clause 15, there
is one amendment, but the hon. Mem-
ber, Shri Ajit Singh Sarhadi, is absent.

The question is:

“That clause 15 stanq part of
the Bill”,

The motion was adopted.
Clause 15 was added to the Bill,

Clauses 16 to 23 were then added to
the Bill.

Clause 24— (Persons who may be
admitted as advocates on a State roll)

Shri Shree Narayan Das (Darbhan-
ga): I beg to move:

(i) Page 11, after line 27, add

“Explanation.—A degree in law
obtaineq from a University in
any area which was compris-
ed before the 15th day of
August, 1947, within India
shall be deemed to be a degree
from a University in India.”
(23).

(ii) Page 11, after line 36, insert—

“(iia) any person who having
obtained a degree in law has
held judicial office in any area
which was compriseq before
or after the 15th of August,
1947, within India as defined
by the Government of India
Act, 1935, or has been an ad-
vocate of any High Court in
any such area; anq ”. (26).
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Shri Ram Krishan Gupta: I beg to
move:

Page 12, after line 14, add—

“(3) No stamp duty will be levi-
ed on the advocates, and an
advocate shall be entitled to
be enrolled ag such and to
practise without payment of
any other fee payable to the
State Bar Council.” (42).

Shri A, K, Sen: We are accepting
amendment No, 47 which will cover
all these amendments.

Shri C. R. Pattabhi Raman: I beg to
move:

Page 11, for lines 25 to 27, substi-
tute—

“(c) he has obtained a degree in
law—

(i) before the appointed day,
from any University in the
territory of India; or

(ii) before the 15th day of
August, 1947, from any Uni-
vergity in any area which
was comprised before that
date within India as defin-
ed by the Government of
India Act, 1935; or

(iii) after the appointed day,
from any University in
the territory of India or
elsewhere, if the degree is
recognised for the purposes
of this Act by the Bar Coun-

cil of India; or

he is a barrister”, (47).

Shri Braj Raj Singh: Has that
amendment been circulated?

Mr. Chairman: This was given notice
of this morning and I understand that
the hon. Minister accepts this amend-
ment.

Shri Braj Raj Singh: How can we
proceed like this, Sir?
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Shri Ram Krishan Gupta: That must
have been circulated,

Shri A K, Sen: What was circulated
was amendment No. 39, We have real-
ly coupled it with amendment No. 47
with a slight variation, Insteag of
raising this technical point, the hon.
Member will appreciate our common
desire to do some thing which is free
from all defects and difficulties. Am-
endment No, 39 was circulated and
the new amendment is only a slight
alteration of it,

Shri C. R, Pattabhi Raman (Kum-
bakonam): Actually, there is another
amendment of mine which was ecir-
culated yesterday, Instead of that,
I am moving this amendment,

15 hrs,
Shri Nathwani: I beg to move:
Page 11,
for lines 34 to 36, substitute—

“(ii) any person who has for at
least two years held a judicial
office in the territory of India or
is a member of the Central Legal
Service;

(iia) any person who has for at
least two years held a judicial
office in any area which was com-
prised before the 15th day of
August, 1947, within India as
defined in the Government of India
Act, 1935 or has been an advo-
cate of any High Court in any
such area; and”, (41),

Shri J. B, S, Bist: I beg to move:

“That in the amendment pro-
posed by Sarvashri Ajit Singh
Sarhadi, Nathwani and Jaganatha
Rao, printed as No, 41 in List No,
6 of amendments —

after part (iia), insert—

“(iib) any person who has
practised before any High Court
and who has discontinued practise
by reason of his taking up em-
ployment under the Government,
a local authority or any other per-
son;”(50).
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This is an amendment ¢to Shri
Nathwani’'s amendment No, 41,

Shri Nathwani: My amendmeént
seeks to expand the list of exempted
persons by including those who have
held judicial posts in Pakistan and
elsewhere, That is the substance of
my amendment and I hope it will be
accepted by the House,

Shri J. B, S, Bist: To that amend-
ment, I have moved my amendment,
by means of which I want to ensure
that any person who has practised be-
fore and who has left practice by
reason of his taking up employment
under the Government or local autho-
rity will be entitled to resume
practice after he leaves the service,

Shri A, K, Sen: Government are
accepting both the amendments, We
have combined them and made it into
one amendment,

Mr. Chairman: That is amendment
No, 47,

Shri N, R, Muniswamy: I would
request the hon, Minister to consider
this aspect, In this clause certain
conditions have been put to admit a
person as an advocate on State roll,
There are certain provisos. I want
to know what happens to those gra-
duates of law who have been under-
going training and joined the
apprentice course, if the Acf comes
into force tomorrow, They should be
given permission to get themselves
enrolled, because they have already
undergone training, So, I want to
add,

“Those graduates in law who
are undergoing training or have
entered apprenticeship under the
existing rules.”

Suppese a particular gentleman has
already passed the law examination
and is undergoing training, If the
Act comes into force in say, August
or September, he will have finished
his apprenticeship course by that
time, He must be allowed to enrol
himself,
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Shri A, K, Sen: I think we have
added a proviso somewhere,

Mr, Chairman: Let him look into
it,

Shri Aurobindo Ghosal: I beg to
move:

(i) Page 12, line 3—

for “two hundred and fifty” sub-
stitute “one hundred” (18).

(ii) Page 12—
after line 4, add—

“Provided that no other stamp
duty to any State shall be pay-
able for enrolment as an afvo-
cate,”(19)

(iii) Page 12, line 9,—
after “then in force” insert—

“or a practising law graduate
who has suspended practice for
the time being.”(20)

The hon, Minister has already stat-
ed that a resolution has been taken
in the Conference of Law Ministers
that an advocate for enrolment will
have to pay Rs, 500, But that is also
too much for persons who are practis-
ing in sub-divisional courts, Most of
the lawyers in district courts can pay
Rs, 500, but not the lawyers in the
sub-divisional courts,

Shri A, K, Sen: How can I change
something which has been agreed
unanimously by all the States?

Shri Aurobindo Ghosal: I am giving
the conditions in the sub-divisional
courts, He might know the conditions
of the lawyers, though he has not
visited sub-divisional couris,

Shri A, K, Sen: I have seen the
court in Asansol,

Shri Aurobindo Ghosal: Asansol
court is a very rich court, But there
are poor courts like courts in
Uluberia and Amta, Bengal is pro-
lific in producing lawyers, but one
thing must be considered, viz, that
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the average earning of a lawyer in
West Bengal is only Rs. 100 or Rs. 200.
The average income is not more than
Rs, 100, The Ilawyers in mofussil
courts stay in their houses in the
native towns and they can anyhow
manage, because there are other
sources, It is not possible for» them
to maintain their whole family with
the income from the profession,
Naturally, I would request the Minis-
ter to reduce the fee that -is being
imposed, It may be reduced to
Rs, 250, Last week, there was a con-
ference of lawyers in Bengal and
they have unanimously taken a deci-
sion to ask for reducing this fee for
enrolment in the Bar Council and
also the stamp duty that is being ime
posed by the State, That is necessary
in view of the pitiable condition of
the mofussil lawyery, Their condi-
tion is so pitiable that they are not
getting girls for marriage,

Shri Tyagi: Some of them have no
safety razors to shave,

Shri Shree Narayan Das: My
amendment No, 23 has been covered
by the Government, But there is also
another amendment, No, 26 which
says:

Page 11, after line 36, insert—

(iia) any person who having
obtained a degree in law has held
judicial office in any area which
was comprised before or after the
15th of August, 1947, within India
as defined by the Government of
India Act, 1935, or has been an
advocate of any High Court in any
such area”,

What is the attitude of Government
to this amendment? That is also
necessary in view of the fact that there
are many persons who have obtained
their degree in law in areas that
comprise Pakistan,

Shri A, K, Sen: I can assure the
hon, Member that it is covered by a
Government amendment,

Shri N, R, Muniswamy: The Minis-
ter was pleased to tell me that he will
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[Shri N. R. Muniswamy]

accept a suitable amendment, My
amendment was that a proviso may
be added to clause 24 like this:

“Those graduates of law who
are undergoing their training or
apprenticeship under the existing
rules.”

The hon, Minister says that it will not
apply to the persons who have obtain-
ed the degrees of law before the
coming into operation of this Act, I
am agreeable to that,

Shri A, K, Sen: About Shri Auro-
bindo Ghosal’s amendment, I can only
give a promise that I shall again
bring it to the notice of the States, if
they can reduce if, 1 do not think it
is possible to reduce it below Rs, 500.

Shri Braj Raj Singh: The difficulty
is genuine, There may be hundreds
of lawyers in mofussil courts who may
not be able to pay Rs, 500,

Shri A, K, Sen: So far as the Bar
Council is concerned, at least Rs, 250
is necessary, as we agreed it in the
Select Committee, Otherwise, how
is the Bar Council to function? Thaf
is for the Bar Council to decide,

I agree with the hon, Member that
it might lead to this position that those
who are under the present rules entitl-
ed to it, if tomorrow the Bar Council
prescribes a certain course of train-
ing, might be debarred from it. I
agree with that with a further amend-
ment that it will not apply to the
persong who have obtained the degrees
of law before the coming into opera-
tion of this Act. That we shall put
in,

Mr, Chairman: The hon, Member
has not formally moved the amend-
ment,

Shri A, K, Sen: I have accepted this
amendment subject to this,

Mr; Chairman: I would request the
hon, Minister to- draft the amendment
so that I may put it to the vote of the
House, 1 shall defer this clause and
proceed Yo ofher clauses,
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Shri Tyagi: Could not the fe@ be
realised in instalments?

Shri A. K, Sen: What I was explain-
ing is this, The hon, Member rightly
pointed out in his amendment that
there are graduates who have already
passed law and are entitled to be
enrolled now, But, before they are
enrolled, supposing the Bar Council
comes with a fresh rule regarding
training and so on, then they will be
debarred, I think, it is fair to exempt
those graduates who have already
passed law before the commencement
of this Act. I shall put in that pro-
vision,

Mr. Chairman: 1 shall defer this
clause,

Shri Tyagi: Besides those who have
been recognised as advocates they
had also some unrecognised graduates
and, therefore, I do not think there
will be any effect because the law is
prospective and not retrospective,

Shri A. K. Sen: They are all recog-
nised now.

Mr, Chairman: I am not taking his
amendment for consideration.

Shri A, K, Sen: Then, I will put it
as Government amendment,

Mr, Chairman: We shall now pro-
ceed to other clauses, This clause is
held over, We will come to it later,

The question is:

“That clauses 25 to 28 stand
part of the Bill”,

The motion was adopted.

Clauses 25 to 28 were added to the
Bill.

Clause 29— (Advocates to be the
only recognised class of legal practi-
tioners).

Shri Nathwani: I beg to move:

Page 13 —

for clause 29, substitute—

“29. Subject to the provisions of
this Act and any rules made there-
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under, there shall as from the
appointed day, be only one class
of persons entifled to practise the
profession of law, namely, advo-
cates.”(43)

This amendment is a verbal one,
Instead of the expression ‘legal practi-
tioners’ we have the term ‘advocate’
in order to bring it in harmony with
the language used in clause 33, I
think, it will be accepted by the
House,

Mr. Chairman: Is the hon, Minister
accepting this amendment?

Shri A, K, Sen: Yes, Sir,

Mr, Chairman: The question is:
“Page 13—

for clause 29, substitute—

“29, Subject to the provisions of
this Act and any rules made
thereunder, there shall, as from
the appointed day, be only one
class of persons entitled to practise
the profession of law, namely,
advocates,” (43)

The motion was adopted.
Mr, Chairman: The question is:

“That clause 29, as amended,
stands part of the Bill”,

The motion was adopted.

.Clause 29, as amended, was added to
the Bill.

Clause 30.—(Right of advocates to
practise.)

Shri C. R, Pattabhl Raman: I beg to
move:

Page 13—

(i) line 24, for “(1)” substitute—

“Subject to the provisions of
this Act”;
(li) omit lines 33 to 36.” (48)

 Shrl' A, K, Sen: Government accepts
this amendment,
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Mr, Chairman: The question is:
“Page 13,—
(i) line 24, for “(1)” substitute—

“Subject to the provisions of
this Act”;

(ii) omit lines 33 to 36.” (48)
The motion was adopted.
Mr. Chairman: The question is:

“That clause 30, as amended,
stands part of the Bill”,

The motion was adopted.

Clause 30, as amended, was added to
the Bill.

Shri Braj Raj Singh: Mr., Chair-
man, why should we be in such a
hurry? This amendment which has
been moved by Shri Pattabhi Raman
and accepted by Government has not
been brought to our knowledge,

Shri A, K, Sen: I have no objecfion
to it. The reason is this, Today there
are certain types of advocates who
are practising in Bombay and other
places, who have not been law gra-
duates at that time but whom  the
Bar Council accepts them as adwocates
and they have been practising for 30
or 40 years, But under the Supreme
Court rules, now in operation, they
are not entitled to practise, Since we
are ‘having one set of advocates, any
other law, for the time being enfofc-
ed, may be construed as a rule under
article 145 of the Constitution,

Shri Narayanankutty Menon: The
amendments should be first under-
stood by all the hon, Members and
then put fo the vote of the House, It
may take a few more minutes,

Shri A, K, Sen: The hon, Member
is a lawyer and he wil' agree with me,
The working of the provision 6f any
other law, for the time being enforc-
ed, may be regarded as including a
law made by the Supreme Court
under article 145 of the Constitution,
This may prevent advocates of Bom-
bay High Court and other High Court
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[Shri A. K. Sen]

who were not law graduates at that
time from practising. That is why
we have accepted this amendment,

Shri Narayanankutty Menon: I am
not saying about this particular
amendment; I was saying generally,

Shri A, K, Sen: I shall not accept
any amendment without understand-
ing it,

Clause 31— (Special provision for

attorneys.)

Shri Aurobindo Ghosal: I had tabled
an amendment reading thus:

“Page 14,—
for clause 31, substitute—

“31, The High Court at Calcutta
or the High Court at Bombay shall
abolish the system of attorney-
ship.”(21)

Hon, Minister has already spoken on
this, But, I would like to know whe-
ther the solicitorship examination is
taken by the High Court, There is the
general complaint that this solicitor-
ship examination is not conducted in a
fair way. Generally, thig solicitorship
business has been kept in some fami-
lies of Calcutta.

Shri A. K. Sen: That certainly was
an impression at one time, I had joined
the profession and even those under
whom I had learnt law had joined the
profession, But I can tell you that it
is one of the most well-conducted
examinations today, It is conducted
by the High Court itself and the ex-
aminers are also appointegd by them,
They are not always solicitors. Some
of them are eminent barristers, emin-
ent advocates and eminent solicitors.
Therefore, there is no question of the
examination not being a fair one.

15.20¢ hrs,

[MR. DEPUTY-SPEARER in the Chair]
Mr, Deputy-Speaker:
The question is:

“That clauses 31 to 34 stand part
of the Bill,”
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The motion was adopted.

Clauses 31 to 34 were added to the
Bill.

Mr. Depuiy-Speaker: I will now put
clauses 35 to 54 to the vote of the
House.

Shri N. R, Muniswamy: I want to
speak on clause 52,

Mr. Deputy-Speaker: All right. The
question is:

“That clauses 35 to 51 stand part
of the Bill,”

The motion was adopted.

Clauses 35 to 51 were added to the
Bill.

Clause 52— (Saving)

Shri N, R. Muniswamy: Clause 52,
as it stands, reads ag follows:

“Nothing in that Act shall be
deemed to affect the power of the
Supreme Court to make rules
under article 145 of the Consti-
tution—

(a) for laying down the condi-
tions subject to which a senior ad-
vocate shall be entitled to practise:
in that Court;

(b) for determining the persons
who shall be entitled to act in
that Court.”

There are two types of advocates,
juniors ang seniors. There are also
advocates on record, Those individuals
who have enrolled themselves as
junior advocates in the Supreme Court
in the years 1952, 1953, 1954 and 1955
are now debarred from becoming
advocales on record because they have
to sit for an examination. If he has al-
ready enrolled himself ag an advocate
in the Supreme Court in the year 1951,
he has not to sit for an examination,
In 1957 or 1958 they have brought in
a rule that unless they sit for an ex-
amination and pass it in the Supreme
Court, they cannot be enrolled as ad-
vocates on record. Those persong who
have been enrolled prior to the coming
into force of this rule can, if they like,
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be enrolleg as advocates on record,
So, if we add the words “provided the
rules do not affect advocates enrolled
in the Supreme Court before 1957 to
act in that court” it will serve the pur-
pose. I hope the hon. Minister will
appreciate that thig rule is causing a
lot of hardship to those advocates who
were enrolled before 1957, if they are
asked to sit for an examination, I
think they should be exempted from
that,

Mr, Deputy-Speaker: Has Govern-
ment anything to say in the matter?

Shri A. K, Sen: I have not really fol-
lowed what the hon. Member wants.

Mr, Deputy-Speaker: The hon,
Member was also not serioug about it,
Otherwise, he must have sent in his
notice of amendment,

Shri N. R. Muniswamy: Unfortu-
nately, I did not send it earlier.

Mr, Deputy-Speaker: That shows
that he was not serious about it.

Shri A, K. Sen: I have myself not
seen that amendment.

Shri N. R, Muniswamy: The short
point is this, If an advocate is to
practise or be on record, he should
sit for an examination, Unless he
passes the examination conducted by
the Supreme Court, he cannot prac-
tise. Even those advocates who have
enrolled themselves before 1957 have
been asked to sit for an examination
which will cause them a lot of hard-
ship.

Shri A, K. Sen: How can you pre-
vent the Supreme Court from prescrib-
ing what qualifications the advocates
on record should have? I think they
are entitled to conduct any examina-
tion,

Shri N. R, Muniswamy: I have no
objection to the examination, But
those advocates who have enrolled
themselves prior to 1957 should not
be asked to sit for that examination.
They should be exempted,
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Shri A, K, Sen: That is for the
Supreme Court to decide, We should
not interfere in such matters.

Mr, Deputy-Speaker: In any case,
there is no amendment on this sub-
ject. Now the question is:

“That clauses 52 to §7 stand part
of the Bill”.

The motion was adopted.

Clauses 52 to 57 were added to the
Bill.

Clause 24— (Persons who may be
admitted as advocates on
a State roll)

Mr. Deputy-Speaker: We will now
come back to clause 24,

Mr. Hajarnavis: I want to move my
amendment No. 51.

Amendment made:
for lines 32 and 33, substitute—

“(i) a barrister who hag re-
ceived practical training in
England or a person who has
obtained a degree in law from
any University in India be-
fore the appointed day.” (51)

Shri A, K. Sen: That exempts the
existing law graduates from being hit
by the subsequent rule.

Shri C. R, Pattabhi Raman: There
are amendment Nos. 47 and 50 to this
clause,

Mr, Deputy-Speaker: The question
is:
“Page 11,—
for lines 25 to 27, substitute—:

“(c) he has obtained a degree in
law—

(i) before the appointed day,
from any University in the
territory of India; or

(ii) before the 15th day of Aug-
ust, 1947, from any Univer-
sity in any area which was
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[Mr. Deputy-Speaker]

compriseq before that date
within India ag defined by
the Government of India,
Act, 1935; or

(iii) after the appointed day,
from any University in the
territory of India or else-
where, if the degree is re-
cognised for the purposes
of this Act by the Bar
Council of India; or

he is a barrister.” (47)
The motion was adopted.

Mr. Deputy-Speaker: The question
is:

“That in the amendment proposed
by Sarvashri Ajit Singh
Sarhadi Nathwani, anq Jaga-
natha Rao, printed as No. 41
in List No, 6 of amend-
ments,—

after part (iia), insert—

“(iib) any person who has prac-
tised before any High Court
and who has discontinued
practice by reason of his
taking up employment un-
der the Government, a local
authority or any other
person;” (50),

The motion was adopted.

Shri Nathwani: There is amend-
ment No, 41.

Mr. Deputy-Speaker: The question
is:

Page 11,—

for lines 34 to 36, substitute—

“(iiy any person who has for
at least two years held a
judicial office in the terri-
tory of India or is a member
of the Central Legal
Service;

{iia) any person who hag for at
least two years held a judi-
cial office in any area which
wayg comprised before the
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15th day of August, 1947,
within India as defined in
the Government of India
Act, 1935 or has been an
advocate of any High Court
in any such area; and”, (41)

The motion was adopted.

Mr. Deputy-Speaker: I will now put
the other amendments, to the vote
of the House,

Amendments Nos. 23, 26, 18, 19, 20
ang 42 were put and negatived.

Mr, Deputy Speaker: The question
is:

“That clause 24, as amended,
stands part of the Bill’

The mbotion was adopted.

Clause 24, as amended, was added to
the Bill.

The Schedule
Amendment made:
Page 23,—
after line 10, add

“4. The Bombay Reorganisation
Act, 1960 (11) of 1960) —
Section 31.” (7).

—(Shri Hajarnavis)

Mr, Deputy-Speaker: The question
is:
“That the Schedule as amended,
stand part of the Bill”,

The miotion was adopted.

The Schedule, as amended, was added
to the Bill.
Chause 1.— (Short title, extent and
commencement)
Shri N, R. Muniswamy: Sir, sub-
clouse (1) of clause 1 reads:

“This Act may be called the Ad-
vocates Act 1961.”

Under clause 34 we have allowed
other categories of lawyers like attor-
neys to practise in High Courts. " T,
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therefore, suggest that we may sub-
stitute “Advocates Act” by “Legal
Tractioners Act”,

Mr. Deputy Speaker: What is there
in a name”? it was once said.

Shri A. K. Sen: With due respect
to the hon, Member, I should say that
there is hardly anything in the point
he hag made, This Act does not allow
the attorneys to practise They are
alloweq by the respective High Courts
eccording to the rules under their
Charter, These attorneys though they
wii] continue to practise will not be
advocates on the rolls of the State Bar
{'cuncils or the Central Bar Council.

Mr, Deputy-Speaker: The question
is:
Page 1, line 5,—
jor “1960" substitute “1961”. (2)
The mootion was adopted.
Mr. Deputy-Speaker: The question
is:
“That clause 1, as amended,
stand part of the Bill”

The motion was adopted.
Clause 1, as amended, was added to
the Bill.

Enacting Formula
Shri Hajarnavis: I beg to move:

Page 1, line 1,—
for “Eleventh Year” substitute
“Twelfth Year” (1)
Mr, Deputy-Speaker: The question
is:
Page 1, line 1,—
for “Eleventh Year” substitute
“Twelfth Year” (1)
The miotion was adopted.
Mr. Deputy-Speaker: The question
is:
“That the Enacting Formula, as
aemended, stand part of the Bill.”
The motion was adopted.

The Enacting Formula, as amended,
was: added to the Bill.
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Titie

Mr. Deputy-Speaker: The question
is: .
“That the Long Title stand part
of the Bill.”

The motion was adopted.
The Long Title was added to the Bill
Shri A. K. Sen: Sir, I beg to move:

“That the Bill, as amended, be
passed”.

Some Hon. Members rosc—

Mr. Deputy-Speaker: Already we
have transgressed into the time that
was allotted to the other Bill. I think
we have had enough discussion. I
shall allow two minutes to each hon.
Member. Motion moved:

“That the Bill, as amended, be
passed.”

Shri Basappa: I have not spoken
during the First Reading.

Mr. Deputy-Speaker: Then he will
not be satisfied with two minutes.

Shri Narayanankutty Menon: Sir, it
is only to clarify certain points raised
by my hon. friend Shri Khadilkar
that I rise to speak at this stage. He
said that when we from these benches
speak on this Bill we naturally forgot
certain basic and fundamental re-
quirements of the legal profession. It
is entirely wrong to say that as far as
we are concerned, we do not recognise
the imporiance of law as an instru-
ment to change the social order, es-
pecially when we stand committed to
a change in a peaceful manner from
one order of society to another.

Therefore, we emphasise that laws
are the real instruments of these
changes and the lawyers who are to
handle these lawg have got a responsi-
bility to inculcate in themselves the
dynamism of the changing conceptions
of the social order and realise the
immense responsibilities thrown upon
them in the changing times of today.
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[Shri Narayanankutty Menon]

Secondly, I wish to clarify one
point. The impression has been creat-
ed that we have been defending law-
yers who are taking exorbitant fees.
That point has been made. I wish to
clarify that from these benches we
spoke in a manner that we did not
ignore the few lawyers who were tak-
ing exorbitant fees and the fact that
there is consequently mounting cost
of litigation; our only point was....

Mr. Deputy-Speaker: Everything
that had been said from this side
or that side 1s on record. Why repeat
it?

Shri Narayanankutty Menon: I am
only clarifying it. What we said was
only this. If there are two sides of a
picture, and if there is a brilliant and
good side and also a bad side, we said
“look also at the brilliant side of the
picture and do not look only at the
bad side of it”. It is just like the old
saying which says that two men were
asked to walk down an avenue. One
side was full of rose flowers and there
was a gutter on the other side of the
avenue. When they passeq through
that avenue and came back, one of
them was asked “What did you find
on the road?” The first man said “I
saw beautiful roses smelling pleasant-
ly”. When the second man was asked
what he saw, he said: “It is all gutters
and smelling”. So it is a matter of
approach.

Mr. Deputy-Speaker: Both used one
eye each!

Shri Narayanankutty Menon: There-
fore, I say that it is only a matter of
approach. My only request to my hon.
friends, including Shri Tyagi, is that
the better side is the far more impor-
tant side and the other side should be
ignored, and whatever is required
could be done and should be done by
lawyers themselves to correct all fhe
catalogue of complaints that have been
made by hon, Members against the
profession generally.
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Shri Tyagi: I support the Bill, as
amended, and I congratulate the mem-
bers of the profession. Of course, it is
a dignified profession. I think the
Minister of Law will go down in his-
tory as the one man who has rendered
a great service to this profession. This
will be an achievement for him be-
cause he will be remembereq as the
man who put the profession on the
map.

After all this discussion there is only
one point which I want to emphasise
even at this stage, and it is this, name-
ly that the High Court Judges should
not have been allowed to divorce
themselves from the Bar Councils so
hurriedly, the Bar Councils which they
had nursed, and husbandeq for years
fogether in the past. The hon, Min-
ister also has agreed that their associ-
ation with the Bar Councils will add
a Jot of dignity and prestige to the
Councils, to the profession on the one
side and also to the judiciary on the
other. This separation might tell on
the prestige of both the Bar Councils
as well as the High Courts. I would
therefore siill urge if the Law Minis-
ter could go by his own personal
views which he has expressed on the
floor of the House and see to it that
these venerable bodies are brought
together. Otherwise in due course
there might be clash between the
High Courts and the Bar Councils on
questions of prestige and so on. It
will be a bad day for the nation and
both will suffer. "Particularly when
decisions are taken with regard to pro-
fessional conduct and such things,
where their own members of the
Council are involved, a third party
should be welcomed by all. I there-
fore suggest that there might still be
some way open to bring them back
again and it might be examined.

Shri Raghubir Sahai (Budaun): The
Judges themselves are not anxious.

Shri Basappa (Tiptur): I very ftch
wish that I had an opportunity to
speak in the First Reading itself. Now
in the Third Reading I cannot enter
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into any controveresy about the dual
system of advocates prevailing in
some parts of fhe country.

‘We are happy to know from the
hon. Minister that our legal profession
has been held in very high esteem in
other countries, particularly England
t“"ﬂ other places. The legal profes-
sion has contributed a great deal in
its participation in the freedom move-
ment which is known to all of us very
well. Still, in district courts and
other places, the protfession needs a
lot of improvement, and it has been
discredited to a great extent also.
There are very many reasons for this.
One of the reasons is that there is
overcrowding. We have to see that
there is not frruch overcrowding in
the courts. Secondly, the standards
of the lawyers are coming down, and
it is a matter of concern for all of us
that this is so, and we should take
steps to see that the standards are
raised.

1t is very unfortunate that certain
malpractices also take place. All these
things are sought to be prevented in
this Bill, and to that extent, I wel-
come the Bill and also the improve-
ments that have been made by the
Joint Commitiee.

The system of a unifieq Bar is a
thing which we should all welcome,
and it is a step in the right direction.
I think India has given a lead to many
parts of the world in this matter.

Of course, there are some people
who say that the Bll does not go far
enough, because they want that there
should be a clear relationship laid
down between the client and the
counsel, and there should a'so be a
limit to the remuneration so that the
ideal that we are having in this coun-
try, namely the evolution of a socialis-
tic pattern of society is realised in all
its implications.

The question of stamp duty seems
to be a vexed question. Now, every
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lawyer has to affix a stamp before he
can appear in a court. I think this is
a great injustice, and I fee] that the
stamp duty should have been abolish-
ed. The hon, Minister has given us a
hope that the State Governments will
look into this matter and see that
something is done.

As regards the constitution of the
Bar Councils and their autonomous
character, I feel that it is a good
thing. If the judges had also been
associated with them, it would have
been very good. But when they them-
selves are not willing, it is not possi-
ble to compel them to do so. But,
anyhow, I hope that the self-govern-
Ing institution of the lawyers will see
to it that justice is not only delivered
quickly but it is not also so costly as
it is today.

Some of the lawyers who are bril-
liant lawyers, and who have given
their everything for the cause of the
country have lost their sanads, I do
not know why even till today their
sanads have not been restored. I think
in all fairness there must be some
move in that direction to see that all
those people who sacrificed their
everything for the cause of freedom,
and whose sanads were taken away
because of the old heritage, get back
their sanads.

As regards the qualifications of the
lawye 's, much has been said already
that a degree is enough. Now, the
training of the lawyers will also come
in, and there will also be an examin-
ation at the end of that training. This
will benefit the lawyers’ profession.

About misconduct, I very much wish
that the Law Minister should have
considered it at much greater

Mr. Deputy-Speaker: Now, let us
wish them well. Why talk about
misconduct?

Shri Basappa: I would not say much
about it. Anyhow, as to what con-
stitutes misconduct, the disciplinary
commitiee of the Bar Council can
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[Shri Basappa]

go into this matter, and they will see
to it that a prima facie case is made
out whenever the conduct of any
lawyer is brought into question.

Shri Braj Raj Singh: May I just
put one question to the hon. Minister?
He has said in his speech that at the
last Law Ministers’ conference, the
Law Ministers had agreed that not
more than Rs, 500 would be charged
in all from the lawyers. Will the
hon. Minister persuade them in the
next Law M'nisters’ Conference that
they should not charge any stamp
duty and that they should limit the
amount only to Rs. 200 or Rs. 250?

Shri A. K, Sen: I may not be the
Law Minister here, when the next Law
Ministers’ Conference takes place. My
hon. friend forgets that the next Law
Ministers’ Conference may take place
in 1962. 1t is in the lap of God, as to
who will be where.

Shri Sadhan Gupta: The hon. Min-
ister may commit on behalf of his
5UCCEessorT.

Shri A. K Sen: T have really very
few things to say. 1 entirely agree
with my hon. friend Shri Narayanan-
kutty Menon regarding what he has
said concerning the profession,

Ours has been a great profession, as
I still hold it to be, and I entirely agree
with Shri Tyagi, and I think he has
done a great service by reminding us
of it, that the dissociation of the
judges from the future Bar Councils
will be a matter of regret for all of
us, for the entire country and for the
profession. It will be our duty also
to convey the regret of Parliament to
the Judges.

With these” words I commend the
Bill for the acceptance of the House.

Mr. Deputy-Speaker: The question
is:

“That the Bill, as amended, be
passed.”

The motion was adopted.
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15.46 hrs,
INCOME-TAX BILL, 1951

The Minister of Finance (Shri
Morarji Desai): Sir, I beg to move:

“That the Bill to consolidate and
amend the Jaw relating to incom (de-
tax and super-tax be referred td J
Select Committee consisting of
thirty members, namely Shri K. R.
Achar, Shri P. Subbiah Ambalam,
Shri Amjad Ali, Shri Premji R.
Assar, Shri Bahadur Singh, Shri
Prafulla Chandra Borooah Shri
D. R. Chavan, Shri Shree Narayan
Das, Shri Mulchand Dube, Shri
M. L. Dwivedi, Shr. D. A. Katti,
Shri P. Kunhan, Shri Bhausaheb
Raosaheb Mahagaonkar, Shri
Mathew Maniyangadan, Shri M R.
Masani, Shri T. C. N. Menon, Shri
Radheshyam Ramkumar Morarka,
Shri Narendrabhai Nathwani, Shri
C. D. Pande, Shri Naval Prabha-
kar, Shri Ram Shanker Lal, Shri
Shivram Rango Rane, Shri Jaga-
natha Rao, Shri K. V. Ramakrichna
Reddy, Shri A. K. Sen, Shri Lais-
ram Achaw Singh, Dr. Ram Sub-
hag Singh, Shrimati Tarkesnwari
Sinha, Shri Radhelal Vyas, and the

mover with instructions to revort by
the last day of the first week of the
next session.

Sir, this Bill, the full text of which
has already been circulated to the hon.
Members constitutes a landmark in the
history of inc:me-tax legislaiion in
India. May I crave the indulgence of
the House while I survey this history
in brief?

Income-‘ax has been witii us for
over a century. It was in 1860 that it
was introduced for the first time. Bet-
ween 1860 and 1886, as many as 23
Acts were passed. The details regard-
ing the provisions in those days are
not of much importance. However,
hon. Members might be interested to
know that as early as 1886 it nad been
cbserved that “owing to the perpetual
changes, the people, never certain who
was liable or what was the sum due,





