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regular. We have to listen to them.
‘What can we do?

Mr. Speaker: I am sure such mis-
take: would not occur hereafter.

13.09 hrs.

DEMANDS FOR GRANTS—Contd.
Ministry of Law—Contd.

Mr. Speaker: The House will ndw
take up further discussion o the
Demands for Grants under the con-
trol of the Ministry of Law, Shri
Braj Raj Singh may continue his
speech. He wanted only one more
minute, I shall give him five minutes.

Wt wwowr fog (fedeme)
werR WEIRA, §F 7 o lfow qrfeay

FY WA & W& 9 fragw s g an |

I w= # F 0F W ae S A

wEIT & =g ¥ AT AT E | q

teye & AT & 91T T wHEA

& fapa fiw o vt &1 sTTeTa orea @

aft § 3% Y F e aw qrieay

® wrar 39 & faafex # ¥ frr

WA | TEE Tgw & feuE ¥ ag

fafeaa farar maT 97 &Y I8 O =T §
qF wrt arer o A fafrey

wgT T g7 @ &

13.10 hrs,

[Mg. DepuTY SPEAKER in the Chair]

Mr. Deputy-Speaker: The hon. Law
Minister’s attention ig being invited.
The Deputy Minister of Law (Shri
Hajarnavis): 1 am listening.
L ]

The Minister of Law (Shri A K.
Sen): The difficulty is that so many
things happen simultaneously.

oft wwrew ferg : @ teus # o
qrqar ® wer 9T frarc feqm man
o7 ax qhwmT sfma X fvlr fegr
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o f§ &7 R ¥ Tt ¥
o it & v s Y Y § el
Tt % fed) Torifae o ) w=
¥ % fore 7 i o 1 § frag o
g £ fr afk wo & At ¥ aw
R Wi ®Y 4 fagr T
q1 &t a1 Tofaw Tifet £ ogR ¥
Afew ¥ 21 =fgy a1 e o & I
qarafaw qifeal Y arRgar S s
& fo, W & T 9 fawr W
& fau fomr a9 &Y swe o @
StrfY IR A1) wY g7 Agy frin Qe
ara 71 g% | v Yo ¥ A faw qwr-
Afas ifza] w) Fr=rar & swer a¢ f=e
faram man & & TmE wivwe ¥ geacwr
@ T %7 fRe=g & foran fe forer sy
7 fa7 awafaw ifzgt & sufiard
®Y TG et B AT Y AW AT Y
ey TEY ENiT | § frag W Argen
g f T st o for o2 fiF 3w &1 o)
sy o7 Wiasy i T wean § Te A
& g faviw Ay amr wife 1 gafae
w ot 7 & fraw fear ar sud
wft wgrew T A Ay F fir v wfvea
€ 4 Tl w1 e A W@y UL 9

gafa=art w2 o

% ara N f g e qifeaY
¥ ferg Z¥T § 7g 7€ & fr I76Y e
gt oY &t arft § | 77 oF gdr fm
& N o qurarayer swagTT §Y I §
I wpit & faeg forg fr wwgem wrar
Tt A & | e § fragw s
T fr @ g@ 9T ey
faan< frar a7 T afx sw WX oY
aff w3 awd oY v ¥ &7 gy A 6T
ged § fr qf wfaw wrofin Gwsr
foreY fie fissfy Togt & s sy
& s\ firft % 376Y sy Ty AY 4,
g &Y 3% § fir orgt IeT =T ST
T4 § agt ¥ wawver ghegt e v &
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[+ weras feg)

wifE wIgraT giaan, AFaar g A
¥ fradt & | et g7 Y s e F
fie <t T T ¥ wfEe yrefra grsw
& sy 97 oAt ¥ o wgr fw saat
qFIAT gro AgF § IFT foeaT IRy
S&T 3 T A | OX wiEd JiedT
GISAT FT gL UF TUSA F AT AR
QAT AT § AT FT ATTAT 7EY A
g1 §, 9 1 fram gar e ? fear
wrd | afx s T O A w5
A FFY G ¥ HA4T g A wag
et

§ ¥ w7 oY FraeT faar a7 fF 34
oo & i 7 2 FEUTETE suaeyT B,
7 &E 7 O w1 § 0 T 3 fraw
& ¥ oo oFT &HTT w1 OF A1
el &

¥ uw foqz & F 9w s
oF HYT T T OTE TT TR AT
WNTIOT GHCT & {77 | W frRe
w1 o fzom & qroT s wfrarsy w9
gramiw it O o o oA A A
qEF I ALAFE T AR W AT
UF & °F AENT L AR K37 ¥ TEAAT
HY FHIE T AL IO O FFT A7)
Y A § Ay Tl Y & 9w fag
TF AT qa6qT § F A AT § T 7
HE T H T T HT A TR T
a7t Tgwfa SET €T 2 A T WA
wgi o oY A A AT 1 I QU H
frfaer @1 wATHZ Q32 oY 78T ¥ W
F9T 9T ITET EITAT HT ATET X
wrefr T & § a2 fogram ¥ Aty
ST EY A ¥ IEw AT A i a8
wg I qgt o o] A g ) &
§ % o ¥ 93 sarT g 9w ) wife]
gy %\ & feafr ¥ 6 g ol am
wfeaql w1 a1 At & St w8
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ferert wrr 37 & for ot findy w1 g
fadw gfaar B & fag w7 & w9
iRy, vaa ¥ fm e @ ? 7
Ifad a@ 7gl R W e Ao
7E 1 @ g fe weie # oY 33 -
Afaw ([T & dg 99 @ § 37 wry
JWE T TG T T g T gATAA-
[ 6T TLAA FT TWAT W16 (A &
79 fody oo & a § aff w2 &
afE§T gz I€ § W O WA g
fagrer & f& w7 = 3T ¥ fyerar @
1 77 7% T § A g e & o
Fa foga) @197 I T 5w grae
TE T &1 AT JHET FAvaT qg frerar
fe ot sg" mondt W el g
¥ 374 g faeaTw W war fF g
g AE T A g EAT | § g
f& a2 37 =T 9T fFar 1 Ak
FTRHIT T &1 78 04 2 fF @7 93
T T F1 T TR § W A Sty

. A} AW Swar R A0F ¥ 70 ey

EICTEE O EA|

oft TR ¢ T (aferar) g
vgreT, & wae a3 ST g fE e
a7 38 fagmw = 33 3z &7 W
waed faar | T &1 98 OF aga
gAYl w {57 & fF 1% %1 TAT Jaew
w2 Tif% FAaT #1 gEn W @f@
{HTE GEN & X | W AW @< ¥ qi9
371 7371 g fF oY sgEwdr W
7T & AR AT FY €6 wgen T
o I ) faear § | i I W g
# oz ot & farary weit # oft
ga% fag wrarsr 93r€ et § Y e
N T ¥ a7 WA faan S g e
@ T w1 goe fwar s e aR
wrEIF g FaTmTI AT aH X
dar #1% afwy w3 T I3y wav
farwd e awtar & =g gen frw O
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weft frer | =TTy ¥ ey w1 A6t
& I W 7% bad ¥ I ;T
qg oF guaT firer § O 9@ § ow
forardt ar q@ off g% X ¥ gAar ar
Y g1rifE aa & =radray €Y gEqr
FTR! 3fZ § I § a7 o 2@ F o)
wrar  f& qwey sagfai & ael o
Y & AR T s fT e WK
gim #1¢ # oft wdr & A7 T
frazrr 7@ a1 & | § vy & T4
AT F ArAAT TE O F 4Ag Y A
AT 5 ET £ G0 A F99 F I
17 ¥ qF 17 fE ag gare ol A
SredY T B TF AV gH 79 98 KA ¥
Frg i e A W ¥ gaaT fen §
®IH WA ISAT § I8 Fal A6 HTOR

gam g

§ wmy  frdew & T fe
T ¥ Y ooy oY gy T & fw
g oo smamfrst ®1 g=ar 7 68
afg shoma | fer do w8 fw
&Y vy A TEAT Ay & 7g W
for 0% & g & 7wt & 7 Y
srard) Froere agdt =t ST W # )
& 7 w2a & fy gm? @ @ qate
adf & 1 TardY FgA 9T WA A
¥ fag g@ ofETT frdier 1 o ¥
& & w1 g8t R AT KA onfEr Sd
sEdNF i awr § 7 Tam
w7 sgrandiy &Y awar apA ¥ e
W T8 Yo ¥ fF gegwt € =
&7 &% @ § guwn g e aw wfew
wrare fag v & s fagT wo
wrg g e oo o smA faam I
T T T AT 67 AT 57 o Ay
it are # gy Y ofi T Qe
& ot § ey wfe FT ¥ gy
Y gl &Y sy &Y fedft g% as
= THat A IR W 6 A T
a0
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9% FemaY ¥ agw ¥ s ity
w2 o gfeR e ¥ dfwew w@ §
o g = F ogEr W afe
TR & fog age & aF = &) e
§ @ OF arETT 9T 1 YT St ey
o AT sfafafa &5 & M ag wea
g e way Qar waew A Y AeaT §
fo wror A W wodt Qq TR
Ffuurfm Fasgr & faw v, ¢ faer
TEW 0 § At A O T FH °F WK
I 1§ Ifed wiwaw s faar amg ?
wife< 7l 737 ¥ g7 ow adw degw
@R & {6 waw far noay dforedre g
g 5TT 1794 3T W IEE) @R 4wy
§ 9T g a® §T T A v ol T
% # 0% AN a1 T g
qrgal & fou ad a7 w7 o § oy
W e & g 1 £ e wfa
¥ Yo fraer 2 v ? wmoza wg
sgaeql 7Y T a%d € (% fod gwgy
# fwae qwg fam st ? ot @A o

& f& wr £ ax @A qEg F ool

T wlg T W@ M § N g
¥ fa7 aga & & A » o7 q@0 ©A
& O 57w oft aggal & G0 #
TR & 1 F 7% 7Y w371 o prarday
#7 qqT YA § ¥ AT TE g,
qufea § f& 398 ¥9 v #1 oma
Afe fagd 0, xy TV F § BaAr 7y
g {5 ae amrft € seqr R
W@ ¥ g woferT gwAAr T faw
qrdt § WY s 3R gEE 4 f o
g T Savw w1 o & gy
wi §1 oY "9 7wt W awq faar
avn § agw & fag oY pwgat &1 by
& ¥ I A §9 oF Sfaaw qm e
wit ® T &1 o w¥ ) gak aa fy
o G Y o 2§ R omm
gt WY gA ) wg Ay wen A gy
T wF XA = 8 9w wTn
o s §) T § fw a xS gaey
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[=fr Tremte fae)

NI AT T THY | AR T ¥ W
waEdt 7 At 5w o W) w7y § F A
e agdft ST &, T ST Bra agdr
Tt & o W g ag & el
T AFEH ¥ CF du1 @ grav a7 agh
wa I9 987 @S gav & 1 W gy
W7 AT § SATE gWE) W #) e,
§ S AT F1 oy e 3y
T ATET WFRT W T HEgm
& ot @ f e o wrarer SR @
T =T ATRN FIAT HEAT &Y ATIT |
q #ry oAt AT ¥ g St e
g e zw feam § w7 $aw Somar M
e /Y A1 = # o T SR
aedt N aw )

& 780 vz owT f5 ag w2 aw
aft &, ¥feT & awaar g v feeddom
o% Srefed &1 @ qTAT SR @,
AT FY T EIT HH F7 AT 9T qorrey

¥ ag Fraaw g TS & AR 99 aw

TR &) 4T 34T ARV | ufqsq wae
q1 Zfeaw e F1e & 1 qoEr T
&\ & aga w=T w1 &, AfeT e
¥ T ¥ gg a1 T HET o7 TwAT |
3T %Y A e W) ey frar
o g g |\ § a1 fafreT e ¥
STdAT AT AR § R e # W
¥ g 1 WY, wETEEt ¥ $37 6}
W fadTor &< ®Y SRR £ W " e
s far o

¥ % gem Ig 3 S g e
Qar s fivar oma fie fadt off e
# qf o N g A @ F
o & fie foraet wifow o et €,
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I FY 7 wwww § aga qford ot §
f& wmfex g 71 § | fefewe w12
TF dere wdt &, g 1 gE dwe
&t & 5R i #% A1€ s daen
T 8T TF W A gEa
HEAT T & | W FI0 T AR §
f o foreft g & & el Y g €,
g & S8 # o wfiw Wt A T
T g Tfer—aa #}1 @i 2 F
T A T wifew | F e g fe
T T qgT § A & 3 Ay §
ﬂtmmgmﬁmﬂg‘ffnwﬁﬁr

g s T ¢ F feme afae
F— A qIH W F wTGT AT
W &, 37 F1—fH & e s AN
T Adr AT wifgw, ¥fwa § ey
©ATS TET FTTE | F g g fF dar
FI1 97 9T WEET TTH ¥ @ Y
vfeat & 9T wfqaw § @we
&R | F 7Y anaAa 5 97 o< sfaEw
W &7 T WK § | I 9T Eaq
wfara s o wwa § fe fom 9=
ATNTT ¥ F WL AT F §, I F
7 o stfaew 7 w3, 3fF o7 T qwa
sfaars @ 3 gmfea 7@ &Fm
3T HT I WTHT §, T T ) 76§,
IT FT I F IIYNT F T GGG
ST &3 Aifey | § wwwan g e ag
= ot af v QY fw forw & foa

| & W WIT T T |

T FEd E o Fwte W TR
w1 s & a § w5 sfaaw 7 &
R Agr @R & 99 ¥ 2&r
T § i 8T wET ¥ el o wfraey
g O g R A% @ &
T A wwEy ax dife § 1 dfer
g TR W T I (T
o A ¥ I a7 o difenr wfr &)
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# a1 fafreet gz & wrdar wan
qrzar § fF a6 tq aTE T qAw
wifgediR 43 a3 a8 v fearad
ofew & quad & s qar  adwr
fasraar aifzg fF aetal 81 AEt 9
%9 frdaor qmar . g% | gear A
T #I7 oY fear F azqw  aga Ay
T QT 1

N AT garr A7 @, & wrw
FAT§ FF gard o1 fafree a1za 3w
o< f79 £ W< 8T XA+ &4
wear T ofYer =arq ATA FIT F A A
srardt g1 aEd |

Shri Tyagi: (Dehra Dun): Mr. De-
puty-Speaker, Sir, my memarks are
of a laman's and therefore 1 should
be pardoned if I go somewhere against
the Jpirit of the law, But I will abide
by the constitutional and parliamen-
tary procedure. Ag regards the pre-
sent Law Ministry of the Government
of India, I am afraid we are using the
best talents both in the secretariat as
well as in the Treasury Benches. I
fee] that this Ministry has very liftle
to do and not worth the name, I con-
gratulate them for the manner in
which they have conducted the elec-
tions twice with the Election Com-
missioner and also for the work ren-
dered by the Law Commission. That
was wonderful work done by both
these bodies under this administration.
But what has this Ministry to do? They
have nothing to administer.

I have got personal knowledge of
what they do. They give interpreta-
tions. It is not a Minister’s or Minis-,
try’s job. Any expert can give that
This Ministry could be as well decen-
tralised, each Ministry having some
person to give legal opinion. That is
what they do, They sometimes give
original drafts of Bills and sometimes
they look into the drafts made by
others. That ig not the job of a Mi-
nistry. 1 am afraid our Government
has not been positive enough m their
policies. They are just carrying omn
humdrum. This Law Ministry could
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be entrusted with something which the
other Ministries &re unnecessarily
holding on. For instance, I am quite
sure that judiciary can be trensferred
from the Home Ministry to the Law
Ministry, That should have been
done,

May I sound a note of warning to
the nation through the Parliament?
With my little humble experience of 40
years of political career, I see that
the country is going fast towards dis-
integration. If there can be any plan
of integrating the country, it can be
the unification of the machinery of
justice alone. Innocently you can do
that without causing any alarm or
annoyance to any Government. If the
judiciary ig integrated in the sense
that there is one Indian Judicial Ser-
vice, as has been suggested by the
conference of High Court and Sup-
reme Court Judges yesterday, that will
lead to integration of the country. The
Indian Judicial Service must be an
all-India service and High Courts
must be given administrative powers
over judges and other judicial bodies.

« I know it for a fact that the Gov-
ernment are having some type of in-
fluence over the judiciary. After all, I
represent the people and I am voicing
the reactions of the people. People
know it that sometime: instructions
are issued on a general basis to the
States, because in one State I find
sim‘lar treatment was given to all the
accused arrested within a week by all
the judges. It is not possible unless
there is some central machinery doing
the job. With this strife in political
CAaTeer. . ..

Mr. Deputy-Speaker: Treatment
beihg afforded to the accused or sen-
tencing them?

Shri Tyagi: I am talking of the bail
apphication, Supposing the bail appli-
cations are decided on the very same
jevel and everybody demands Rs. 5,000
or Rs. 50,000 in each case, that {s
proof positive of the fact that there is
somebody sitting at the centre trying
to influence the judiciary,



7077 Demands

Shrl Tangamani (Madurai): Exer-
bitant bail bonds are demanded in
‘Delhi for all the accused, although
later on, they turn out to be ordinary
‘Pailable cases.

Mr. Deputy-Speaker: That is all
hearsay, I suppose.

Shri Tangamani: Rs.
tuken.

100,000 are

Shri Tyagi: If only the Indian judi-
clal Service is organised and the whole
of India comes under one se:rvice, that
would be one good positive step to-
wards the integration of the country.
In spite of all damage done so far to
the integration, this will be one very
positive step.

I fee] in due course things will go
bad. The society is fast becoming one
n which our human relationship is
becoming more contractual; I am using
the word in the literal sense. Previous-
ly it used to be sacramental and in
soclety a sort of sacred relationship
was established. Society in India was
more dutv con.cious than society any-
where else in the world. Today, on
account of the impact of lawyers, liti-
gation, delay in courts and the manner
in which the judiciary is working,
our social climate has fast become
right-conscious rather than duty-con-
scious. There is alotlitigation, What
fs the main criterion to judge what
the condition of the society is? Now
the number of litigation is increasing
and all types of cases are registered
in various courts. How did the British
make their influence felt here? It was
through their Diwan'; that the British
became popular. Therefore, govern-
ments may be judged by the merits
of the justice theyv give.

Our justice is very badly delayed.
There is no doubt about that. I re-
member, I put a question to the Home
Ministry about the pendency of cazes
and the answer given was that in the
Allashabad High Court there were 41,
834 cases pending. These cases have
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been pending for the last 12,13 or.15
vears. Though one . generation has
ceased to exist, still the cases; go on
pending, That was the position in
1857. I do not know what the position
is today. In 1957, in Allahabad High
Court alone there were 41,000 cases.
In Andhra Pradesh there were 23,000
cases; likewise, in other High Courts
&lso. The total number of cases pend-
ing judgment in all High Courts in
1957 was 1,82,947 What is this? If
justice cannot be dispensed early in
the 'existing circumstances what
have the Government done to expedite
the disposal of cases? Are they only
thinking of political rivalries, regional
jealousies and communal disturbances
which are now visible in various parts
of the country?

My fears are that there can be no
democracy so long as the judges are
put under the administrative control
of particular State Governments. In
such a set up there will be cases
where election petitions will be deci-
ded, not on the basis of merits, but on
the basis of expectations of becomi
High Court judges. Ditrict Judges
become High Court Judges because
the Governor makes a recommenda-
tion, and Governor means the Gove-
mment. To keep democracy safe from
all political influences I say, let judi-
ciary be independent of the State Gov-
ernments at least. Let their adminis-
tralive powers be vested in the High
Courts so that the judiciary i; free
from executive intereference. If you
vest that power in the Governor, it
amounts to vesting it in the Govern-
ment, which is run by a political parv
which can influence the judiciary. So
let the jdiciary be independent. Once
that is guaranteed, I think society’s
best security is guaranteed and also
the fundamental rights. I do not want
to dilate on this any more.

Apart from the increase fin litiga-
tion, there is a feeling among the peo-
ple, by and large, that corruption i
creeping into the judicla] system. First
I was afraid of talking in these termsd.
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But last -night when I went through
the Report of the Law Commission I
found that they have also taken notice
of it. In the Report they say:

“If dishonesty is to be rooted out
ftom this branch of judiciary, it is
vital that it be immediately brought
under the administrative control of
the High Court.”

This is the view of a body of learn-
‘ed peoples the Law Commission. What
are the Government doing? Grabing
powers? What do we, the politicians
of this generation, want? Do we want
to grab more and more powers and
keep them in our hands? Why should
there be delay in the implementation
of the Law Cbmmission’s Report? I
am afraid there is confusion. Other-
wise, why cannot action be taken? Par.
liament wants that action jbe taken,
public wantg that action be taken and
your Ministry wants that action be
taken. Then who is standing in the
way to see that no action is taken?
Committees, commissions and all
those considerations. Have we lost all
our brains? When would we take a

decision? So, my submission is that °*

before this Parliament dissolves, let
us take some decigsion of which at
least we might be proud of when we
g0 to our constituencies and we can
say that some good decision has been
taken,

Shrl Chintamoni Panigrahi (Puri):
Otherwise, there will be no votes.

Shri Tyagi: I do not want to take
much time on this. I hope some
thought will be given to this aspect.

My hon. friend was msaying that
there must be some curb on the fees
of lawyers. I am sorry, everywhere,
all round my friends &re all lawyers.
Therefore, where to pgo to appeal
against them? Sir, since you are in the
Chair, I appeal to you that the law-

Mr. Deputy.Speaker: But I am a
Yowyer
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Shri Tyagi: But your are the idesal
persom occupying the Chair, and that
is why I am appealing to you, despite
your being a lawyer.
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You are applying ceiling on small
peasants. You are applying ceilihg on
income, But is all that socialism
meant only for the $mall and poor vil-
agers? Will socialism ever come to
the urban areas, muncipaities etc. or
not? Now lawyers enjoy all the fruit.
There is no limit to their income. They
can charge Rs. 10000 or Rs, 20,000, as
they like. There is no curb on these.
I do not know how far they submit
accurate returns to the income-iax
department. Nobody knows that, So,
I feel that there must be some curb,
and I gupport that suggestion. I think
the time has come when the lawyers
themselves must feel that they havé
also a duty to perform. People's ge-
nera] complaint is that it is the law-
yers who have the reins in their hands
and they are the custodiang of thelr
destinies. So, let the lawyers not have
that name for ever. There must be
some ceiling on their income. My fri-
ends, the Law Ministers, both of them,
are eminent lawyers. I am sorry for
the hon, Deputy Law Minister, be-
cause 1 was responsible for bringng
him into this Parliament. I am sorry
that I have done him a wrong by put-
ting him to a very great financial loss,
because. when I went to his consti-
tuency I found that he was a very
successful lawyer, earning a lot. Most
probably, he would be suffering now.

Mr. Deputy-Speaker: The hon. Mem-
ber is putting limits on his fees. So,
when he goes back, he will suffer
‘again.

L]

Shri Tyagi: Then [ want to come to
my next point, and that is the man-
ner in which jurisprudence is con-
ducted in Indim. That must now
change. Law has become more of flc-
tion, based on fiction from end to end,
because fact is dis~arded deliberately
in law. I can wel] understand that a
large number of things have to be
decided on facts, because sometimes
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there may be personal knowledge, or
other prejudicies might crop up. But
‘there must be some limit to rejecting
facts. Now the decisions of judiciary
are based on fictions, arguments and
all that, and not on facts at all. Facts
are taken into account only when evi-
dence come in. So, what 1 suggest is
that some change must be effected,
because delays are occurring. There
.are cases on very small matters which
are postponed for years together.
There must be some curb jon this
activity and the manner in which we
.are giving justice has to be thorough-
ly examined,

Then, there are some Centrally-ad-
ministered areas. It is not the fault
-of the people living there that they
are Centrally administered. Every
citizen in this country enjoys the free-
dom of representation and having their
own elected Ministers, people who
have been living in their own vicinity.
But there are certain sections of the
people who have not got that bene’
They are ruled by the Home Minister
of India. What? Does the Home
Minister of India expect that an ordi-
nary citizen can have easy approach
to him? After all, he is busy with so
many things. Why retain all the
powers with him? Why not hand
over at least the local administration
to the Law Ministry? If not the
people, at least their judiciary must
be handed over to them, so that the
people in that area might at least have
some satisfaction that it is not the
police, it is not the district magistate,
who will try their cases, but there
ig some separate agency which is
looking after their interests and that
‘agency will be impartial. Even that
little thing is not done.

What is the meaning of the Home
Minister exercising his judgment over
such matters? Of course, there is
joint responsibility in Government.
Still, T suppose it must be Law Minis.
try's job. Now the final selection or
promotion of judges to the High Court
or Supereme Court is done in consul-
tation with the Governor, which means
the local government. Governor s
only a titular head, as the President
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is here. So, the use of the name Gov-
ernor is only just to safeguard the
Government so that there may not be
any criticism. For that purpose, the
word “Governor” is used. Otherwise,
whatever the Governor does, that is
actually done by the government of
the State. So, it is the State Govern.
ment which initiates proposals or
makes recommendations regarding
promotion, selection etc. If that is so,
after some time you will see that
those judges who favour the politi.
cdians in their election petitions will
generally be appointed as High Court
judges,

An Hon. Member: It is happening
now.

Shri Tyagi: The High Court judges
are losing their old reputation for abi-
lity to a great extent, 1 remember, 20
or 30 years ago judgments of the Al-
lahabad High Court, the Lahore H .
Court or of other High Courts were
quoted mot only as judicial authority
but as pieces of literature. They were
looked upon as if there was nothing
wrong in them. Now the judgments
are fast becoming cheap, both in lan-
guage and in substance. It is on a-
count of the fast promotions being
given without due considerations. I
would, therefore, again emphasise that
the Indian Judicial Service (IJS) be
organised soon as recommended by the
judges collected together., The whole
judiciary was here in Delhi. In their
judgment they have decided that it
would be the fairest thing to safeguard
democracy for the future and to give
relief to the people. I think those re-
commendations should be accepted.

Mr, Deputy-Speaker: Shri U. L.
Patil. I will request that hereafter
hon, Members may condense their
remarks so as to finish within ten
minutes, There is why little time
and there ar¢ many hon. Members
who want to speak.

Shri Tyagi: When is the hon, Minis-
ter going to reply?

Mr. Deputy-Speaker: I will call him
at 2'30. We will conclude this at 3'30.

I suppose the hon. Minister desires
onc hour,
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Shri U, L. Patil (Dhulia): Mr.
Deputy-Speaker Sir, I am in agree-
ment with my hon. friend, Shri Tyagi,
when he says that the judiciary should
be separated from the executive at an
early stage. Strictly speaking this is
not the function of the hon. Minister
of Law, even then it was expected
that during these last 13 years the Law
Ministry would exercise its good offi-
ces over the various State ministries
in this respect The eXecutive should
get gjd of the judiciary and ,there
should be a complete separauon But
so far it has not been done in a num-
ber of States. It has ben tried in
some States, for example, in Maha-
rashtra, where there is complete sepa-
ration of the judiciary from the exe-
cutive, But even then we find that
this separation has not completely re-
moved the apprehensions that were
created in the mind of the common
man. For example, We find that
though the Public Service Commis-
sions interview candidates for appoint-
ment to judicial posts, like that of
magistrates or civil judges, and final
appoiniments are effected by Govern-
ment, still politics has become all-
embracing. '

Not only that, having separated the
judiciary from the executive we find
that there is a tendency on the part
of various State Governments to put
limitations on he judiciary by enact-
ing special laws. I can undersfand
that for the sake of speedy justice cer-
tain enactments need an altogether
different treatment and under those
enactments special tribunals are creat-
ed. But there are certaln tnibunals
which have assumed a permanent na-
ture, for example, the revenue tribu-
nals. Then we have the co-operative
tribunals. Such tribunals are to be
found almost in every State. The ap-
pointment of members of these tri-
bunals is done pyrely by the execu-
tive government. These tribumals, in
fact, do not have to do afly sort of ad-
ministrative work, but it is purely
judicial work that they have to do.
They hear appeals, revision petitions,
review petitions and references. They
decide cases. There is practically no
edministrative work done by these tri-
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bunals. That being so, we find that
these appointments are kept out of
the purview of the Public Service
Commissions and are effected only by
the executive government. Thercfore
some sort of political considerations
do creep in and, as has been said on
the floor of this House yesterday, this
sort of atmosphere has crept in even
in regard to apopintments of judges
of High Courts. Government should.
therefore, evolve certain form wherc-
by these appointments will be kept
completely out of the purview of the
Public Service Commissions and of the
executive government also. In  each
State there should be a commission
consisting of two High Court judges
and one senior officer of the Law De-
partment. This commission alone
should effect all appointments of
judges to tribunals, of magistrates
and of civil judges. Then, promotion
also should be left to this particular
commision. Not only that, this com-
mission should also deal with rules,
regulations and procedures and in that
way advise the various High Courts.
The appointments of such a com-
misison is highly needed in the pre-
sent atmosphere and as things have
developed. Government should there.
fore at least consider this suggestion
and take away the system of appoint-
ment, promotions and termg and con-
ditions of service from the executive,

My next submission would be with
regard to the tendency to which a re-
ference was made by my learned
friend Shri Sarhadi yesterday. There is
an increasing tendency on the part of
the various State Governments to earn
by enhancing court fees and to gain
through Iftigation. Even though it
might be pressed on the floor of the
House that the average income of an
average man is being increased day by
day as our Plans are being imple-
mented, still we find that over litiga-
tion the average man suffers a lot and

into

dity. In the circumstances, therefore,
this sort of tendency should be curb-
ed
W

has ag yet been evolved. The Central
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Government should at least evolve an
idea] aid system for the Centrally ad-
ministered areas. We have a certain
idea regarding legal aid societies.
Then there are certain provisions made
by the State Governments regarding
legal aid to the poor. But then its
implementation is completely out of
the reach of a number of people. Not
only that, it has not inspired confldenc,
also. The poorest man does not be-
have in the poor aid that is given to
him so far as legal matters are con-
cerned. Therefore for extending legal
aid to the poor some ideal system
should be worked out by the Ministry
of Law and that alone should be put
into practice, It might also serve as
an jdeal for the various State Gov-
ernments.

Yesterday my learned friend, Shri
Bharucha, suggested some changes in
the conduct of elections, I quite agree
that our Election Commission has done
a very commendable job. Not a single
political party has any axe to grind
against the Election Commission.
India being one of the biggest demo-
cracies, our Election Commission has
conducted our affairs, so far as elec-
tiens are concerned, in so mice a way
that there is unanimity all over re-
garding its commendable job. This
time the Election Commission is in-
troducing the system of putting a
mark on or of stamping the ballot
paper. Yesterday my hon, friend, Shri
Bharucha, suggested that instead of
stamping the baTlot paper, 1t should be
punctured. Probably he might be
thinking that because of the high stan-
darq of illiteracy that is still preva-
lent, people would not be able either
to stamp or to mark the ballot piper.
The system of stamping the ballot
paper was not in vogue, but the sys-
tem of marking it was in vogue since
a number of years and our voters are
in touch with that system for a long
time. Illiterate voters also are prac-
tically aware of the system and thev
are to some extent acclimatised to it.
On the contrary, if the system of punc-
turning the ballot paper is introduced,
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it might lead to some corrupt prac-
tices, When a ballot paper is issued, it
would be possible to punctuge it
somewhere, and if there are two
punctures then that ballot paper might
be rendered invalid. It is possible, Let
us try in the direction of stamping it
and see the result. This system was
introduced in a number of by-elections
and it was found that this system is a
sound one.

Shri Naushir Bharucha (East Khan.
desh): Is it not a fact that under this
system the number of invalid wvotes
run to the extent of 10 per cent of
the total votes cast?

Shri U. L. Patil: I do not know exa-
ctly, What I was submitting was this.
The system of marking the ballot
paper has been there for a long time.
Now the system of stamping the ballot
paper can be tried in the coming ele-
ctions and then suggestions can be
made.

Then there was a suggestion of the
exchequer being taxed to the tune of
the expenses incurred by a successful
candidate.

Shri Naushir Bharucha: Instead of
political contributions.

Shri U, L. Patil: That is, that Gov-
ernment should defray the expenses
of the successful candidates. My sub-
mission would be that instead of the
expenditure being less in elect'on.
this system might provoke the ex-
penses being incurred to a  larger
extent. The election arena will al-
most be reduced to that of a race-
course. Any possibility of a candi-

, date....

Mr. Deputy-Speaker: Is it that =a
socialist system might be applied,
that a certain amount might be given
as ex gratia? Is that the intention?

Shri Naushir Bharucha: It has to
be worked out fully. I had no time
to develop it.

Shri U, L. Patil: It would not be
practical. Anyhow, it is for the Law
Minister to deal with. My submission
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is that the system of stamping may
be followed so far as the elections
are concerned.

Shri Kallka Singh (Azamgarh):
Law and justice are the biggest
casualties of our planned economy
today. In the Five Year Plans that
we have been having here for the last
ten years there is no mention of law
and justice in the whole Plan, and
thereforesit is a non-Plan expendi-
ture, that is being incurred in respect
of the Departments connected with
law and justice. Opinions might
differ whether, when we are giving
top priority to development, we
should for some time ignore law and
justice. Becaube, essentially it is a
welfare State, and not a police State,
and there might be an argument that
in a welfare State we havq to devote
all our energy, all our economy and
all our resources towards finding out
some means to rehabilitate our peo-
ple and to bring their standard above
the present level, But because this
Plan has now come to stay and it
might remain here for 25 or 50 years
in that case there must be some line
of demarcation. There must be some
stage at which we will have to bring
law and justice in the Plan expendi-
ture. In the Plan we find that agri-
culture, industry, irrigation, power,
transport, all these have been piven a
place, and under the head “social
services” so many other things are
lumped together.. . ...

Mr. M. 8. Aney (Nagpur): Is there
any reference to Defence and Exter-
nal Affairs also in that plan?

Shri Kallka Singh: No, that is also
non-Plan expenditure. Because, some
time back when our country required
to be strengthened in®the matter of
defence, Rs, 50 crores were found and
it was with difficulty that we decided
that for some time we should think
of defence also as a very essential
expenditure. In the non-Plan expen-
diture Police, Justice, Defence and so
many things come. But I think that
law and justice are essentially con-
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nected with development. And there
fore now, when we are going to have
the Third Five Year Plan, we should
include this also, if not under Social
Services, under some separate head.
Because, we find in our districts and
States that the subordinate judiciary
or even the High Courts, are very
much neglected. While the officers of
the development departments, even
the petty officers, get State bungalows
and colonies and all arrangements and
amenities are provided by the State,
we find that the judicial officers when
they are transferred to some district
kave to find some accommodation for
themselves and have to live under
very bad conditions. And compared to
the development officers, the pay and
salary scales of these officers are also
low. Therefore, my emphasis is that
this should now be included as Plan
expenditure in the Third Plan.

Regarding the crime situation, we
find in our districts that crimes have
increased. And it is because of the
fact that for every one lakh of popu-
lation there is one police station—I
am talking of Uttar Pradesh—and in
one police station there are at the
most twelve or thirteen constables,
including the sub-inspector. That {s
the whole police force there. To
imagine that one lakh of population
can be controlled by ten or fifteen
constables is too much. It is only
because we have not got money for
these departments. We have not got
money for the Police. Therefore we
cannot increase the numbers. But
considering the proportion of the
police personnel to the total number of
population in other countries of the
world, we have to increase the num-
ber of police personnel in India also,
in due ﬁroportion to the number of
population here. For every twenty
or twenty-five thousand of the popu-
lation one police station should be
established. There should be beats of
five or ten villages in which there
should be a constable or two cons-
tables who should go and visit all the
villages at least once a week.

I have to say something about
discipline. Article 311(2) of the
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Constitution provides that—"No such
person as aforesaid shall be dismissed
or removed or reduced in rank until
he has been given a reasonable oppor-
tunity of showing cause against the
action proposed to be taken in regard
to him.” Now, we have seen in Law
reports that so many cases of disci-
pline have been coming up to the
High Courts and the Supreme Court,
and the number has multiplied to
such an extent that I feel there is
something wrong either with this
article or with the discipline, Many
officers are Theing dismissed, but
they find some shelter behind this
constitutional provision. Therefore,
the Ministry should reconsider the
whole thing. Previously, that is, in
Government of India Act 1919, this
very provision was provided for only
in the rules. At that time, the privy
Council had just held that it was a
mere moral or a political question to
give this opportunity or not to an
officer. But, this rule was incorporat-
ed in the Act itself, when the Gov-
ernment of India Act, 1935 was fram-
ed. Now, that provision had  been
bodily lifted and put in the Constitu-
tion of India. We should now consi-
der whether this provision should
remain in the Constitution or it
should find a place again in the rules,
so that the discipline of the officers
and the Government servants may
improve, and there may not be any
confusion and delay in the disposal
of cases.

14 hrs,

Another important thing that has
been coming up lately is about the
powers of the President. This was
discussed by some of the ‘Members
here also. I believe that the Law
Ministry should give their full atten-
tion to this matter. I might just read
out a portion from Fundamental
Law of Pakistan by Mr, A. K. Brohi,
an eminent jurist of Pakistan. At
page 133 of this book, he has written:

“The constitutional position in
India may now be briefly advert-
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ed to. Article 74 of the Indian
Constitution provides for a Coun-
cil of Ministers with the Prime
Minister at the head to aid and
advise the President in the exer-
cise of his functions. There is
no provision corresponding to
article 37 (7) of our Constitution
which makes that advice consti-
tutionally binding upon the Presi-
dent.”.

Then, he goes on to say:

“There is thus in India a glaring
disparity between the position as
it is reflected in the letter of the
Constitution, on the.one hand, and
the actual working of the Consti-
tution on the other.”,

The Constitution of Pakistan has not
yet come into being, because there is
o elected democracy there, but they
have read into our Constitution this
defect, and they have tried to remedy
that defect in article 37 (7) of their
Constitution.

Mr. Brohi has also quoted one
Mr. Alan Gledhill in Vol. 6 Republic
of India. Commonwealth  Series,
pp. 108-109. It reads like this:

“Today in India with a power-
ful Congress Party in the saddle,
the President of India, has to sub-
mit to the advice of the Cabinet,
but tomorrow with the change in
the climate of political opinion,
its docility may give way to a
more aggressive outlook, and at
least one of the well-known
commentators on the Indian Cons-
titution, of the fame of Alan
Gledhill has little difficulty in
contemplatigg the possibility of
the Indian President becoming a
dictator by disregarding the very
convention of Constitution which
makes the advice of his Minis-
ters binding on him and thus
succeed in bringing about, within
the letter of the Constitution a
coup d'etat.”.
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That is a very important thing. And
that point has been even mentioned
by the President of India himself,
and it is being discussed in the papers
and everywhere else. So, why should
that confusion remain, and why
should the people in India go on dis-
cussing the possibility of some coup
d’etat? Of course, that may not be
there today because really the Cong-
ress Party is in a majority, and so
long as one party has got an over-
whelming majority in the Centre and
in the States, there can be no diffi-
culty in running the Government and
we can even amend the Constitution.
But, tomorrow, we may just imagine
the possibility of there being two
parties just as in England with equal
numbers and ofie party ruling by only
some nominal majority; then, the
Constitution also cannot be amended.
“Therefore, we should take,the earli-
est opportunity to consider this
matter and amend the constitutional
provision and provide the same word-
ing as is provided in article 87 (7)
of the Constitution of Pakistan where
they have said that the President
will act in accordance with the advice
80 given. That is a very important
thing which must be considered.

Then, I would like to say a word
about the Election Commission. I had
put in a petition also before the Elec-
tion Commission, and I had said that
the Swatantra Party should be asked
to modify its name before it is
allowed to qualify even for getting
3 per cent votes, because the name
‘Swatantra’ is liable to create great
confusion among the electorate. We
have to provide some fool-proof law.
In any constituency, there may be so
many Swatantra candidates standing.
The Swatantra Party candidate also
will be in the same Ipt, and he will
not be given a party symbol so long
as he qualifies only within the 3 per
cent of votes; so, he will also be like
one of the ‘Swatantra’ candidates.
Now, there are so many electors in a
constituency who do not want to vote
for any party candidate. They say
that they will give their votes to a
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candidate who obeys their consti-
tuency and who does not owe allegi-
ance to any party. Now, the Swa-
tantra Party candidate can equally
go to any electorate and say that he
also is ‘Swatantra’, and he does not
owe allegiance to any party.

Mr. Deputy-Speaker: He will be
double ‘Swatantra’ then.

Shri Kalika Singh: If an elector
really wants to enquire into the fact
of whether this man is a Swatantra
Party candidate or a Swatantra candi-
date, he has got no meauns to verify
it. Even if he were to go to the
election office, there also, the symbol
will be an ‘Independent’ symbol.
Therefore, I would submit that the
Swatantra Party should not be allow-
ed even to qualify for the 8 per cent
votes, unless it changes its name
suitably; it may add to its name the
word ‘Praja’ and say ‘Praja-Swatan-
tra’ or something like that, but it
cannot be ‘Swatantra’ by itself.

Shrl A. K. Sen: Does the hon,
Member mean Raja-Swatantra?

Shri Kallka Singh: Finally, I
would say a word about the elections.
The elections are coming shortly. But
there is one great difficulty about the
return of election expenses that the
candidates have to file. Everybody
knows that the return of expenses,
that is flled before the returning offi-
cer does not contain the true state of
affairs. Therefore, the law should be
so modified by amending the Repre-
sentation of the People Act that at
least a correct return may be filed,
and it should not also be very tech-
nical.

Shri * Rami Reddy (Cuddapah):
There are so many subjects which can
be dealt with when we are discussing
the Demands for Grants relating to
this Ministry, but since the time at
my disposal is very limited, I would
like to confine myself to only a few
points.

The first thing that I would like to
deal with is about the elections. I
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fully associate myself with the com-
pliments paid to the Election Com-
mission by the several speakers who
have already participated in the
debate, While saying so, I would
like to suggest one thing to the Elec-
tion Commission in regard to the
coming general elections. The elec-
tions in 1957 were spread over a
period of fourteen to fifteen days and
they were conducted in four stages.
In a parliamentary constituency in
my State, namely Andhra Pradesh,
there are seven Assembly constituen-
cles. In the first stage, the elections
in two Assembly constituencies will
be held; in the second stage, the elec-
tions in two other constituencies, and
in the third stage, in still two other
constituencies, and in the fourth and
last stage, in the seventh constituency.
Tht means that the candidate who is
contesting for Parliament has to con-
test the election at four stages. This
is a very severe strain on a candidate
who is contesting for Parliament.
Therefore, 1 would like to suggest
that the election in a parliamentary
constituency may be held in one day.
The Election Commission now szem
to be thinking of reducing the dura-
tion of the elections from fourteen to
fifteen days, to about seven or eight
days; they are also probably thinking
of reducing the number of stages.
But I would suggest that at any rate
the election in a parliamentary cons-
tituency might be concluded in one
stage in one day. That would reduce
the strain that the candidate has to
undergo, That would also reduce the
expenditure that has to be incurred
both by the candidate and also by the
party.

Mr, Deputy-Speaker: That ., would
shift the strain on to the adm‘inixtra-
tion of the Election Commission.

Shri Raml Reddy: It is not so. After
the election is completed in one
parliamentary constituency, they can
go to another. In every district, there
are more than one parliamentary
constituency. Therefore, in one
parliamentary constituency they
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could conclude the election in one
day in one stage and then for the
second stage, they could go to the
second parliamentary constituency.
They could also adjust the adminis-
trative machinery like the police
bandobast deployment of polling offi-
cers and other things.

In this connection I would like to
say that I do not agree with the ex-
tfaordinary suggestion madé by Shri
Naushir Bharucha that the expendi-
ture of a successful candidate should
be reimbursed from the exchequer to
the extent of Rs. 10,000 in the case of
a parliament candidate and Rs. 5,000
in that of an assembly candidate. I
do not think anywhere in the demo-
cratic world such a system prevails.
I do not know what is the rationale
behind it, paying some amount to the
successful candidate and not paying
anything to the wunsuccessful candi-
dates. Further, as I said, such a sys-
tem does not exist anywhere in the
world, and to me it does not stand
to reason at all that the exchequer
should pay something towards the ex-
penses of a candidate.

Coming to the administration of
justice, the first thing I would like to
mention is about the enormous cost
of litigation. It has been mentioned
by several speakers and it has been
urged that the cost of litigation
should be reduced. Of course, the
administration of justice is a purely
State subject. But court fees have
been increasing enormously. This as-
pect has been considered by the State
Governments, not for reducing the ex-
penditure on litigation but as a source
of revenue. I would in fact go to the
extent of saying that dispemsation of
justice is being sold and that at a
very high price, There is no doubt
that State Governments are finding it
very difflecult to meet their expendi-
ture in other activities. So in their
anxiety to find revenue, to secure as
much revenue as possible, they are
not hesitating to tap this source also.
This is highly regrettable. The Minis-
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ter should bring pressure to bear on
the State Governments to see that the
cost of litigation is reduced to a very
considerable extent.

While on the subject of surplus
revenue by collecting court fees and
other things, I regret to say that the
State Governments are not paying
any attention to the equipment in
courts, the court building and other
things. In the subordinate judiciary,
they are not even supplied with, text-
books and law reports. The court
houses are very old. Even the chairs
are rickety. I have seen that in many
courts the State Government do not
care to cater for the needs of these
subordinate courts in respect of chairs
text-bookse law reports and other
things. So much so, in the absence
of text-books and law reports, I have
come across very many instances
where incorrect decisions are given.

Therefore, I would appeal to the
Law Minister to impress on the State
Governments the necessity of provid-
ing more allocation to the subordinate
courts so that they may be supplied
with text-books and law reports. This
would ensure that they will give
correct decisions and appeals over in-
correct decisiong are be avoided.

There is another aspect. Yesterday
Shri Raghubir Sahai was saying that
the latest amendment to the Code of
Criminal Procedure made while Dr.
Katju was Home Minister dispensing
with the examination of all the wit-
nesses during the preliminary inquiry
had not in any way reduced the de-
lay in disposal of cases. In my ex-
perience it has really helped in dis-
posing of criminal cases quickly.
Before this amendment, even during
the preliminary stage in a judicial
sub-magistrate’s cqurt, cases used to
be pending for over a year. Now
under the need procedure, from the
date when copies of documents are
supplied by the public prosecutor to
the accused, within the course of four
to six weeks, the cases are disposed
of in a magistrate’s court. The long
delay is not on account of the courts
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being hesitant to dispose of the cases.
It is the responsibility purely of the
police; I do not mean to say even the
police, but it is the responsibility of
the executive. The executive is not
providing sufficient funds to the police
department or the other departments
to supply copies of documents to the
accused. Under the new procedure,
the accused has to be supplied with
copies of all the documents on which
the prosecution is going to rely. But
the Government have not provided
any additional clerks for preparing
these copies. Therefore, 1 would
appeal to the Minister to impress on
the State Governments to provide
more allocation to them.

Ag regards the retirement age of
High Court Judges, I suggest that it
might be enhanced to 65 years. There
is no reason why we should lose .the
ripe experience of the Judges. Under
the Constitution, the High Court
Judges should now retire at 60, but
the Supreme Court Judges, who
could be recruited from the High
Courts, can under the Constitution
continue till 65. In England and
USSR, there is no age of retirement
fixed for judges. So there is abso-
lutely no reason why we should also
not fix the age of retirement of High
Court Judges at 65. The Law Com-
mission has recommended it. I read
in the papers yesterday that the
Chief Justices Conference has also
recommended it. Therefore, I suggesg
the Constitution may be amended to
enhance the age of retirement of
High Court Judges to 63 years.

Then I would request the Law Mi-
nister to consider holding a Circuit
Bench of the Supreme Court some-
whére in the south. Recently the Ad-
vocates’ Association of Madras has
also passed a resolution suggesting
this. There are several advantages in
this. Now people in the south have
to come far away, about 1300 or 1400
miles, They want to reduce the ex-
penses of litigation.

Shri Kalika Singh: What about
east and west?
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Shri Raml Reddy: In regard to
nyaya panchayats for disposing of
cases where the stakes involved are
not of a high pecuniary value and
where the cases are simple in nature,
it is better that they are entrusted
to panchayat courts. I have gone
through the recommendations made
by the Law Ministers’ Conference.
They also seem to be interested in
that. They seem to have recommend-
ed that a Sub-Committee might be
appointed to consider this. So I would
appeal to the Government to see that
these myaya panchayats are estab-
lished as quickly as possible.

Shri M. B. Thakore (Patan): It is
very kind of you to give me time to
speak on the Demands of the Minis-
try of Law. I am glad that Shri
Tyagiji has come before 1 could reply
to the wonderful points raised by
him about the judiciary.

Shrl Tyagl: My hon. friend seems
to be a practising lawyer.

Shri M. B. Thakore: Our judiciary
is the best in the world, and let me
tell him that, as a practising lawyer,
I have great regard for our judiciary.
I had been to England, I have at-
tended the courts there, and I can
easily compare our judicial system
with the English system.

Shrli A. K. Sen: That is not saying
very much.

Shri M. B. Thakore: Tyagiji is a
very experienced man, but he prov-
ed himself to be a lav man comment-
ing on the judiciary as a whole.

Shri Tyagl: I must say I never said
that our judiciary was inferior. I
only said there must be a ceiling on
the income of lawyers. My Lon.
friend should not be annoyed at the
suggestion.

Shrl M. B. Thakore: He said there
was corruption even in the judiciary.

S8hri Tyagl: I said corruption was
also creeping into it now.

Mr. Deputy-Speaker: Those who
feel affected must feel offended. Why
should Tyagiji be offended?
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Shri Sadhan Gupta (Calcutta
East): I wish as many lawyers as

possible could be annoyed with his
suggestion.

Shri Tyagi:
union in India.

Shri M. B. Thakore: You would
very well know, Sir, having been a
Judge and a lawyer, that many of
them are starving. About 70 per
cent are starving. May be 30 per, cent
are edrning. So, our elder's sugges-
tion is not quite correct.

It is a regular trade

It may be correct that there is some
recent intervention of the executive
at the State level, in the lower judi-
ciary, on the question of promotions
or appointments. Otherwise, I think
our judiciary is the best, I would
again repeat, in the world. As an
Opposition Member, I would say that
I have the greatest regard, and I can
safely relv upon the judiciary, rather
than all the departments of the Gov-
ernment of India.

Shri Tyagi: Hear, hear.

Shri Kalika Singh: There is no
question of the Government of India.

Shri M. B. Thakore: Beg your
pardon.

Mr. Deputy-Speaker: He should
not mind what does not reach him.

Shri M. B. Thakore: The point is,
I have some instance to give you re-
garding intervention in promotions,
and appointments, but I do not wish
to go into details about that.

Regarding the Kashmir Conspiracy
,Case and the Hazaratbal case, I have
to request the Law Minister through
you to expedite them. For more than
two years now these cases have been
going on in the Sripagar Court.

Mr. Deputy-Speaker: Just now the
hon. Member was praising the judi-
ciary. Does he mean that the Law
Minister should intervene?

Shri M. B, Thakore: Not at all, Sir.
What I want to say is this. The delay
may be due to some procedure, or
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long statements by the accused in the
case. I would request the Minister,
through you, to expedite the cases.

I appreciate the excellent work
done by the Election Commission, but
I have my own bitter experience in
the last General Elections. I have
written about it to the Law Com-
mission, and a copy has been sent to
the Law Minister also. On the day of
election, at Delvada village 1In
Chansma  Taluka, in Gujarat State, I
saw 20 to 25 military personnel In a
lorry with helmets on. In the village
the lorry was standing just near the
polling station, I objected to the
commander, and asked: “Why have
you come? There is nothing here to
be complained, about.” Then they
started off. I also complained to the
presiding officer on the spot. I also
complained to the Collector. He was
election officer, I think the Chief
Polling Officer in the District, and he
assured me that nothing like that
would happen. When I asked him if
he admitted that they were military
personnel, he said: yes. But no steps
were taken.

Mr, Deputy-Speaker: Were they
called in by the civil authorities, or

they were only spectators, just to
satisfy their curiosity?
Shri M. B. Thakore: They had

guns with them, they had helmets on
their heads. ‘They came there be-
cause I do not belong to the Congress
Party, that is my presumption, just
to terrorise the people.

Sﬁrl Tyarl It may be on account
of curiosity to see an election, on
the way they might have stopped.

Mr. Deputy-Speaker: That was
what I put to the hon. Member, but
he did not reply.

Shri Sadhan Guptas It should not
be armed curiosity, that is alll

Shri A. K. Sen: Voters do not
vote by coercion in this country.

Shri M. B. Thakore: Certainly if
you go to the villages in Gujarat,
they are terrorised if they see the

CHAITRA 3, 1888 (SAKA)

for Grants 7100

police. Now it is a different matter,
but ten years ago or even three or
four years ago, if a policeman went
there, they would hide themselves,

Shri A, K. Sen: Sardar’s country?

Shri M. B. Thakore: I am talking
a North Gujarat, which is meost
backward and undeveloped.

Shri A. K. Sen: Sardar's country
has fought the military long ago.

Shri M. B, Thakore: S8ardar's place
is Kaira, not my part of Gujarat.

Mr. Depuly-Speaker: The hon.
Member would concede that they
could not influence the voters; other-
wise, the hon. Member would not
have been here. With his presence
here, we can presume that they
could not influence anybody.

Shri M. B. Thakore: I thought
that my rival would lose his deposit,
but he got about 80 per cent of the
votes that I got.

The next point I want to make is
regarding free legal aid to the poor.
I fally support my learned friend,
Shri Ajit Singh Sarhadi. He being a
very practical lawyer and very ex-
perienced, knows that many a time
these poor people do not get time
even to appeal. I know one case
where the police brought up the case.
They were actually prosecuted and
sentenced for two years, and they
were in jail. They could not get
time to appeal in the district court.
Again, they went to the High Court,
and, being poor, they could not
appeal. So, they appealed through
the jallor. Being a practical lawyer
and Judge, you know, Sir, that jail
authorily ust perform the ceremony.
It was summarily dismissed in the
High Court. I know deflnitely many
of them were innocent, About five or
seven were sentenced to two Yyears
for nothing ebsolutely. So, I would
request that there should be some
kind of all-India legal ald corpora-
tion or something like that to help
and assist the poor persons who are
sentenced and who want to appeal, or
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to have legal assistance, Instead of
political contributions the candidates

may be given assistance or election
expenses from the Central Exchequer

was a suggestion of my learned
friend Shri Bharucha and I fully
support it. The details may be

worked out. (Interruption). I do not
understand why they oppose it. The
Congress will be benefited more
than any other party.

Pandit Thakur Das Bhargava (His-
sar): It may come to about Rs, 3
crores.

Shri M. B, Thakore: It will not be

more. Shri Braj Raj Singh also
pointed out that it may be Rs. 2
crores. It may be lesser; may be one
crore.

Mr. Deputy-Speaker: The hon.
Member should conclude.

Shri M. B. Thakore: Would you

allow me some time more, Sir?

Mr. Deputy-Speaker: I am sorry.
The hon, Minister.

Shri A, K. Sen: Mr. Deputy-
Speaker, Sir, I am much obliged to
the House for the keen interest taken.
It has been the good fortune of our
Ministry that every year since I have
assumed charge of this Ministry, we
have come up before Parliament, and
we have discussed the affairs of this
Ministry, a position which, I under-
stand, did not obtain previously. That
shows the keen interest which Par-
liament takes in the working of our
Ministry, which, as T have said often,
deals, more or less, with non-con-

troversial matters, technical matters, |

though the debate has disclosed that
even in regard to our Ministr§ there
are matters which, certainly, do not
rise above the pale or level of con-
troversy. (Interruption).

Several points have been raised in
which, certainly, the country Iis
interested but which, certainly, at
the same time, do not concern our
Ministry, either directly or indirectly.
As Shri Tyagi has rightly pointed out,
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the functions of the Law Ministry
follow a pattern which is the result of
historical accidents. Much of the
work concerning the administration of
justice which either in the States
which came into being after dyarchy
was introduced in thiz country or
which, in other countries, pertained
to the Ministry of Justice in this coun-
try by reason of historical factors were
assigned to the Home Ministry because,
dyring British days, the en¥re ques-
tion of administration of justice was
considered so important and so neces-
sary for the maintenance of law and
order that this function was assigned
exclusively to the Home Ministry.
And, in olden days, only the Law
Ministry was thrown * open to the
Indian personnel and the Home Minis-
ter was never an Indian. There-
fore much , of the functions which
possibly by logic should have belong-
ed to this Ministry came to be assign-
ed to the Home Ministry and we are
still working under that tradition.

Shri Sinhasan Singh
Why so?

Shri A. K Sen: It is not for me
to answer; it is for the Prime Minis-
ter to answer.

(Gorakhpur):

Shri Tyagi: So, I take it that
independence has not affecteq this.
(Interruption).

Mr, Deputy.Speaker: Order, order.
Shri Tangamani: Subordination.

Shri A, K. Sen: Whether you call it
subordination or not, the words do
not matter much so long as the func-
tions are wunderstood. Ever since
independence the Home Ministry
which has been bearing the burden of
much of the work concerning the
administration of justice has done it
very ably and impartially. We have
had great men in charge of the Home
Ministry who have not only shoulder-
ed the responsibility well but have
discharged their functiong in fairness
and with impartiality.

My own personal connection has
been with our late Home Minister,
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our revered colleague whose death we
all lament, Shri G. B. Pant. I have
seen him working from very close
quarters and I have had more inti-
mate contacts with him. Naturally,
the Home Ministry and the Law
Ministry work very closely in all
matters and I can say that in all
matters concerning the administration
of justice and the courts of law, I
have never seen a greater champion
of the independence of the judiciary
than pur late colleague, Shri G. B.
Pant. He was very jealous in®pro-
tecting and preserving the indepen-
dence of the judiciary, of the High
Courts and the Supreme Court. And,
the Chief Justices of India who have
come since independence have all
spoken unanimously to that effect to
me personally. Without indulging in
any comparison between Shri G. B.
Pant and his predecessors—I do not
want to do so—I can "say this from
the personal experience of at least
two Chiet Justices who had occupied
the high office of Chief Justice during
the tenure of Shri G. B. Pant, that
they never found Shri G. B. Pant
irying even to affect the great inde-
pendence of the judiciary on which our
Constitution rests and without which
our Government and system of ad-
ministration will founder. Therefore,
we are all agreed that we have to
have not only an independent judi-
ciary but a fearless judiciary, a judi-
ciary which does not fear anyone and
does not favour anyone; at the same
?img. a judiciary which doles out
Justice to the common man as it
should.

And there I agree with a good deal
of the argument Which has been
addressed by Shri Anthony, our friend
opposite. I am a firm believer in
enabling the ordinary citizens to go
to the court of law without having to
pay anything. I do not think any
country can boast of its administra-
tion of justice if the cost of justice is
such that, though theoretically it is
open to everyone yet practically it
shuts the door of the courts to the
common man. And, though Govern-
ment had nothing to do with the impo-
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sition of this leavy of Rs. 2,500, which
is more or less a levy if I may say so,
for the purpose of enabling a petitioner
to approach thegSupreme Court with
an application under article 32 for the
enforcement of hig fundamental
rights, yet I personally believe the
sooner that levy goes the better for
us. I, certainly, would make the
wishes of the House known to the
Chief Justice of India.

After ell, the Chapter on Funda-
mental Rights really represents one
of the finest periods of our history
when the representatives of the
people, the representatives of the
Nation met together after the with-
drawal of foreign rule and framed
what they thought was the free Cons-
titution for the people of India which
would guarantee for ever some of the
basic rights which are necessary for
the comomn man, not only to enjoy
freedom but also to attain that full-
ness of life which is the object of
every democratic society.

Shri Achar (Mangalore): Why not
have an enactment on the point?

Shri A. K. Sen: I am coming to
that. Although article 145 says that the
rules of the Supreme Court are sub-
ject to laws made by Parliament,
there again, we are trying to build up
healthy conventions not only here but
also outside. = Where courts of law
are concerned, we should not readily
jump into the arena and clamp down
rules which commend to ourselves
without consluting the judiciary who,
for their own reasons, have thought
it fit to frame certain rules, Parlia-
ment will justify the retention of
thesp transcendental powers only if
those powers are exercised rarely,
not if they are exercised frequently.
That has been the history of great
parliamentary institutions. It is not
the fullness of power or the abun-
dance of power which is so important
as the caution with which such
powers are exercised. It ig the ruje
of prudence which marks the pro-

. Bress of democracy and of a demo-
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cratic government as opposed to the
rule of ruthlessness gnd to the r1_11e
of one mind pervading the entire
field of administration which is so
characterisiic of dictatorships. If we,
here, establish healthly conventions
not only for our country but also for
all countries which have earned free-
dom in recent years and are strug-
gling to build up democracy and de-
mocratic institutions, then, we must
not always inflict our power all
around us but we should only use
those powers for good purpose and
with caution, especially when those
powers are directed against the judi-
ciary.

I, therefore, humbly submit that
the criticism, which was been levelled
against Government for not acting
under article 145 in initiating legis-
lation in Parliament trying to super-
sede certain rules framed by the
Supreme Court, it not justified. If
the Government have not acted im-
mediately it is because they want to
establish a tradition of deference to
the judiciary, a tradition of consulta-

tions and negotiations in arriving at’

conclusions in regard to matters with
which the judiciary has as much con-
cern as the Government, that Parlia-
ment should not enact rules or laws
unilaterally without consulting the
views of the judiciary.

Shri Frank Anthony (Nominated—
Anglo-Indians):I did not want to cri-
ticise and at no point in my speech
had I actually said so; I had not put
down a cut motion. I am only sug-
gesting that these things could be
done in a friendly way; I never even
hinted at legislation in the matter.

Shrl A. K. Sen: If that is so, then
we are at one. Shri Anthony is a
great champion of the judiciary and
an advocate of standing and I thought
it wag rather odd that it came from
a person like him—the suggestion
that we should act unilaterally and
not settle these matters in a friendly
way, through the process of consul-
tation and negotiation, I agree whole-
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heartedly with the criticism that the
door of the court should be closed by
indirect methods for the ordinary man,
specially when the question of the en-
forcement of Fundamental Rights is
concerned. These are great and basic
rights of which we are proud and it
is open for every citizen to walk
across the road and enter the doors
of cvery court to see that these
Rights granted under the Constitu-
tion are not only protected but are
enforced . . .

Shri Khadilkar (Ahmednagar):...
as open as the Asoka Hotel, you
mean?

Shri A. K, Sen: I think the hon.
Member mentioned Asoka Hotel. It
is not open even for me except as

an invite. I mean...... as open as the
edict of the great emperor Asoka
Priadarsana,

Shri Tangamani: What is the Min-
istry going to do about it?

Shri A. K. Sen: Without trying to
initiate legislation to supercede the
rules of the Supreme Court, we can
only make the wishes of the House
known to the Supreme Court and
that, 1 assure the House, I shall do
without delay.

One of our most important func-
tions lies in advising the entire
Central Government, a work which
has assumed great proportions with
the passage of years. As our Gov-
ernmental activities are increasing in
every fleld, in External Affairs, in
national undertakings and trading

. activities and in so many other ways,

our advisory functions are also in-
creasing in the same proportion. Na-
turally, no legal adviser, however high
he may be, not evep the highest judge
can boast of always being correct in
his pronouncements. In fact it is not
unknown that even the judgments
of celebrated judges get upset either
in the court of appeal or the judg-
ment of a court of appeal gets upset
by full bench of the Supreme Court
or the pronouncement of a smaller
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bench of the Supreme Court gets re-
versed by the pronouncement of a full
bench of the Supreme Court. Errors
in pronouncing opinions, therefore,
are inherent in the judicial process,
especially because conclusions do not
follow according to the rules of
mathematics and they are not guided
by the natural laws of science, in
regard to which relationship of cause
and effect is discernible more easily.
Therefore, if there had been errors in
certain matters, these errors havwe only
been natural and one should wonder
how the errors had been so few,
especially with the volume of work
turned out by the Law Ministry. I
am myself dealing with some of the
important matters and I invite any
hon. Member who is interested in this
matter to come with us and see how
our advisory section functions.

But T shall certainly answer some
of the criticisms based on alleged
individual instances which according
to me are based on erroneous assump-
tions and wrong premises. The ins-
tance of Berubari was taken up by
Shri Gupta. If I had heard him
rightly, he said that if we had 'ad-
vised the External Affairg Ministry,
that means the Prime Minister, pro-
perly at the time {Re agreement
was entered into, it would not have
been entered into. This Ministry, Sir,
does not advise voluntarily and I
hope it will never inflict its advice
where they are not sought. Advice is
given only when it is sought. Espe-
cially in matters of international
negotiations, discussions go on at the
highest level in regard to matters
which are strictly political ang there
is hardly ever a legal adviser, though
it is the custom with regard to many
countries to associate one before the

fina) agreement is arrived at. But in
India there wase no one from the
Law Ministry either to assist the

Prime Minister or to advise him at
that stage. 1t is only after the agree-
ment was entered into that the Par-
liament and ourselves came to know
of it. 1 am only stating it as a fact,
not as a complaint against the way
in which it wag done because it is
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natural for the Prime Minister to
choose the way he wants to adopt in
such matters. .,

Shri M. B. Thakore: Whether it was
discussed in the Cabinet beforc the
said agreement was arrived it?

Shri A. K. Sen: I hope the hon.
Member would not want me to
divulge what goes on in the Cabinet.
But it can only be discussed after it is
entered into; it is common sense that
it cannot be discussed before it ia
entered into.

Shri Tyagi: It was left to a lay man
to question its validity.

Shri A. K. Sen: Whether it is the
Cabinet or Parliament it must be
placed before either of these two
bodies after the agreement is entered
into; it cannot be thrown up either
before the Parliament or the Cabinet
as a nebula in the stage of forma-
tion. The question of its legal en-
forcement could only arise after the
agreement as such was entered into,
because if the agreement was some-
thing else the question of its legal

+ enforcement would have never arisen.
But il lies to the credit of the Law
M nistry that according to the advice
of the Law Ministry the Government
first approached the Supreme Court
before it adopted any course, and it
is one of the few instances where in
enforcing an important agreement,
notwithstanding the party in power
having such a large majority in Par-
liament, this Government took the
course of approaching the highest
court in the country for its advisory
opinion as to the manner in which
this agreement could be enforced.

$hri Baghan Gupta: That was
because writs were pending.

Bhri A. K. SBen: The reference was
made long before any writ was made,
My learned friend’s history is wrong.
The reference order was; made and a
decision arrived at before any writ
was made before the Supreme Court.
Now, in any event, I can tell you
that so far as I was concerned the
writs had nothing to do in influen-
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cing my views in the matter. There-
fore, the Government did not proceed
in this matter at all with the advice
of the Law Ministry but, if at all,
with the advice of the Supreme Court
and the Attorney-General. That is
what the Prime Minister said on the
floor of this House. The matter was
discussed threadbare and the Par-
liament as such has ratified that
agreement That is the end of the
mairer. 1 suppose even after the
rectincation by Parliament there
were applications filed in the Supreme
Court and they were not successful.

That shows that so far as the legal
position is concerned there was hard-
ly anything worth mentioning either
here or outside and the procedure
followed by the Government must
have been the correct in accordance
with the views of the Supreme Court.

The next instance given by Shri
Gupta was that of the Auditor-
General, I take full responsibility for
that opinion because it was on my
opinion that the
made. What is the function, Sir, of
the F'nance Commission? It is one of
the most responsible bodies whose
existence is created by the Constitu-
tion and whose functions and pro-
cedure are laid down by the Con-
stitution and by the Act of Parlia-
ment. It is my considered opinion,
Sir, based on earlier precedents, that
this is not an office under the Gov-
ernment of India because—the hon.
Member is a lawyer and he knows it
—the criterion by which the courts
have always decided whether a re-
lationship of master and servant
exists between two parties or not is
the question of control exercised by
one over the other. Where there is
no question of control exercised by
one over the other, there is no re-
lationship of master and servant ob-
taining. Is the Finance Commission a
servant of the Government of India?
Is that what he thinks? 1Ts the
Finance Commission whose recom-
mendations are of vital importance
for the allocations of revenue as bet-

MARCH 24, 1961

appointment was,

for Grants 7110

ween the Centre and the States and
the States inter se, a servant of the
Government of India?

S8hri Tangamani: Is the body
appointed on its own? It is the
President who appoints.

Shri A, K, Sen: If it was a ques-
tion of mere appointment by the Gov-
ernment of India making one the
servamt of the other, then of courgk the
hon. Member would have been right.
Then the Chief Justice would have
been a servant of the Government.

Shri C, R. Pattabhi Raman
(Kumbakonam): Or the Election
Commission.

Shri A. K. Sen: Yes, in that case
the Election Commission is also E
servant of the Government. I un
very sorry our view is correct, that*
it is not the mere appointing au-
thority that matters but it :x a ques-
tion of control exercised by the
appointing authority. The relevanr
provisions in the Act of Parliamer:
and the Constitution say that the pro-
cedure, functiuns and everyth.ng is
laid down bv the Constitution and the
Parliamentary Act. The President
merely appoints as the President ap-
points the Chief Just.ce, the Eelection
Commission and various other offices.

Shri Tyagl: According to his ana-
logy even the Linguistic Commission
is an office.

Shri A. K. Sen: I personally
thought, even as a matter of policy,
Shri Ashok Chanda who was the
Auditor General and who was intima-
tely connected with the finances of the
States and of the Centre was ad-
mirably suited for doing the job for
which he was selected.

Shri Chintamoni Panigrahi: He
has taken up jobs with the Calcutta
Jute Mills Association.

Shri A. K. Sen: I was not concerned
with what other jobs he had taken,
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but T was concerned with his ex-
perience in relation to the function
which he would be called upon to
discharge as the Chairman of the
Commission.

Shri Tangamani: On a prior occa-
sion where the Chairman of the
U.P.S.C. was involved the opinion of
the Attorney-General was sought.
We want to know whether the opinion
of the Attorney-General was sought
in this particular case. Though these
is no similarity between the two
things, we want to know whether his
opinion was sought because here it is
the Auditor-General and there it was
the Chairman of the U.P.S.C.

Shri A, K. Sen: If there is any
doubt in the matter it has been our
practice to consult the Attorney-
General. If there is no dqubt in the
matter we never consult the Attor-
ney-General,

Shri Tangamani: If the Minister
refers to the discussion we had in this
House on this point and the observa-
tions made then......

Shri A. K. Sen: It has been the
uniform policy of the Law Ministry
that it is only matters where doubt
is felt that are referred to the
Attorney-General. The hon. Member
must appreciate that it must be so.
We cannot send every case to the
Attorney-General. In that case the
Attorney-General's life will be mise-
rable and ours will also be miserable.
It is only matters where genuine
minor importance according to him?

Shri Tangamani: Are we to take it
that the re-appointment of the Audi-
tor-General after retirement is of
minor importance according to him.

Mr, Deputy-Speakerr He says that
there was no doubt. He did not say
that it was of minor importance.

Shri A. K. Ben: The hon. Member
is open to challenge it in any court
of law. The court of law is not bound
to accept our interpretation but we
are entitled to have our own views.
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The hon. Member cannot cast doubts
on us when we do not feel any doubts
ourselves. But if there is any doubt
in the mind of anyone he is free to
test it in a court of law by a writ
of quo warranto.

Therefore, it is really premature to
characterise this opinion as erroneous.
The Law Ministry is not concerned
with the policy. The policy is entirely
that of the Government as a whole,
But if the legality of the opinion is
challenged then, I was submitting, we
have no doubts in the matter and
those who have doubts may test it by
approaching the highest courts in the
land with a petition for the issue of
a write of quo warranto.

Shri Sadhan Gupta: Sir, on a point
of explanation. I said that the Law
Minister might have been right tech-
nically in his opinion that it was not
an office of profit under the Govern-
ment. But the point is, the reasons
for which the Constitution made these
provisions and the spirit of these pro-
visions were violated through a tech-
nical loophole, because what was
obvibusly intended by the Constitu-
tion was that such a high official after
he had a job should not look up to
the Government for further prospects
after retirement. That is the thing
that should have been guarded
against. I specifically stated thaf if
errors are to be made they should
be made on the side of strictness
rather than on the side of liberality.

Shri A, K, Sen: I am thankful to
the hon. Member for having conceded
this point. If technically, Sir, this
.advice is correct, then the attack s
not really on the correctness of the
legal ofinion, as you will appreciate,
because you are a lawyer yourself,
and the hon, Member will appreciate.
the

Mr. Deputy-Speaker: Then

attack is on the policy.

Shri A. K. Sen: Then the attack is
against the policy. As [ said, the
Government is entitled to have its
own policy.
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Shri Sadhan Gupta: As we are
entitled to,

Shri A, K. Sen: Then the attack
should be on some other Ministry.
For the policy of it the Finance Minis-
try is responsible,

The next point that arose was the
Orissa Ordinance. Ever since I have
assumed charge of this Ministry, what-
ever might have been the opinions in
the past, we have uniformly tried to
hold that the Parliament must be
consulted in all matters concerning
the voting on Grants or the appro-
priation of money from the Consoli-
dated Fund, whether of the State in
which the Presidential rule has been
imposed or of Parliament; and that
this business cannot be achieved by
the ordinance-making power either of
the governor or of the President. I
think that opinion is not only in
consonance with common sense but
also in accordance with the best tradi-
tions of constitutional law, and in any
democracy, in all matters coneerning
money, no ordinance should be resort-
ed to. In fact, there is no power to
resort to any ordinance and every-
thing concerning money must be 'done
through the machinery of the elected
legislature.

15 hrs.

Shri Chin‘amoni Panigrahi: May I
point out that at the press conference
in which the governor addressed, the
governor had said that he had also
consulted the Law Ministry in the
Central Government before issuing
that ordinance? He said it. Is that
not true?

Shri A. K. Sen: I do not know about
that. I do not think he could have
said 80, because he saw me only after
we had declared the ordinance as
invalid. (Interruption)

Shri Surendranath Dwivedy
(Kendrapara): He said that they are
informing the Law Ministry.

Shri A, K. Sen: The press must
have reported him wrongly.
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Shri T. B. Vittal Rao (Khammam):
The Central Government did not send
him any advice for two days.

Shri H, N. Mukerjee (Calcutta-
Central): I have got a cutting from
the newspaper, and if the Law Minis-
ter will bear with me,

Mr, Deputy-Speaker: How can he
be sure that it is correctly reported?

®* Shri H. N. Mukerjee: Here is the
statement reported to have been made
by the Governor of Orissa, saying
that he had written to the Centre on
a particular day.

Mr. Deputy-Speaker: It is only
purported to have been made by the
Governor. The Law Minister says
that probably it was incorrectly
reported.

Shri H. N. Mukerjee: This is the
report abouty the press conference
which the Governor was addressing,
and in very respectable papers, the
reports have appeared. Is it your
ruling that we should never put any
credence on this kind of thing, when
the Minister is

Mr. Deputy-Speaker: I have not
said so. I am only pointing out the
position of the Minister. I am only
repeating that.

Shri H. N. Mukerjee: If thc Minis-
ter does not object, here is a state-
ment reported to have been made
before the press conference by the
Governor, which he may deny, .

Shri A. K. Sen: I have not heard
it.

Shri H. N. Mukerjee: . . . regard-
ing the dates on which he had com-
municated to fhe Centre; and he had
not got a reply till the 25th February.

Shri A. K. Sen: I shall be obliged
i# the hon. Member reads it out.

Mr. Deputy-Speaker: The hon.
Member may read it out if he wants
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Shri H. N. Mukerjee: This is the
report from Bhuvaneshwar dated the
18th March:

“The Governor of Orissa, Mr.
Y. N. Sukhthankar, told a press
conference here today that he
would not have issued the Feb-
ruary 23 ordinance authorising
the supplementary expenditure of
over Rs, 44 crores during the
current financial year if the
Government of India had warned
him earlier against doing so.”

‘Then, after one paragraph, it is said
thus:

“On  February 21, he sent a
telegram tv the Centre stating
that he was issuing an ordinance
although he was very unhappy
about it. If the Ceptre had
warned him then he would not
have issued the ordinance on
February 23. It was only on
February 25 that the Secretary of
the Union Home Ministry inform-
ed him that the validity of the
ordinance was open {o doubt and
that steps were being taken to set
things right. The ordinance, he
said, was issued on the advice of
the former Chief Minister and in
consultation with the officials of
the State Government.”

Then he talked about mid-term elec-
tions.

Shri A. K, Sen: It is more in accord-
ance with the facts as we know them
to be, but 1 am not quite certain
about the language employed.

Shri H. N. Mukerjee: 1 read the
exact language as reported.

Shri A. K. Sen: I am not in a posi-
tion to contradict it. But the sub-
stance of it is morg in accordance
with the facts. The facts are that on
the 25th February a telegram was
sent by the Governor of Orissa to the
Home Ministry and it reached in the
evening, and actually, unfortunately
jt was that very evening that the late
Home Minister took ill, as the House
iz aware. The telegram stated that
the Governor has been advised to

2351 (Ai) LSD—8.

CHAITRA 3, 1883 (SAKA)

for Grants 7116

prorogue the Assembly and to pass
an ordinance of the type which he
in fact passed. Before the matter
could be examined and the firm views
of the Central Government could be
communicated—on the 23rd he had
passed the ordinance—for reasons
which I do not know—there must
have been certain reasons which
impelled him to do so without getting
any views of the Central Govern-
ment—on the 23rd he informed the
Central Government that he had
already passed the ordinance. Per-
haps by that he means that during
these two days the Central Govern-
ment! had not warned him—"warning"
may not be the appropriate expres-
sion—the Central Government did not
communicate it—it takes time—and
the telegram came only on the 2lst,
and the communication from the
Central Government went very soon
after that. The telegram of the 23rd
came on the 24th and I think the
communication of the Central Gov-
ernment went on the 25th. So,
unfortunately, this was the position.
But I do not see how the correctness
or ,otherwise of the Law Minister’s
advice in regard to this matter comes
into the question. Naturally the
Governor also is not to blame very
much. He got the advice of the local
officials there and said—(Interrup-
tions).

Mr, Deputy-Speaker: Let us hear
him.

Shri T. B. Vittal Rao: Who has
advised?

Shri Tyagi: It is a matter for the
Home Ministry.

ShrioA. K. Sen: There is the ques-
tion of the Home Ministry or the Law
Ministry. As I said, it is all a ques-
tion of trying to shift the blame from
one Ministry to another. What I said
was that even the local officials can-
not be blamed very much because, as
I said, on these matters, to commit
an error is not a very rare thing.

Shri Chintameni Panigrahi: The
Law Department of the Orissa Gov-
ernment have said that they are not
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[Shri Chintamoni Panigrahi]

responsible for it. They have also
stated it. |

Mr, Deputy-Speaker: They feel that
they gave an honest opinion but it
turned out to be wrong! (Interrup-
tion). .

Shri A. K. Sen: I think something
was said about the Orissa election.
We have heard nothing from the Elec-
tion Commissioner yet about the
election.

Shri Sadhan Gupta: I said that the
Government seems to have deter-
mined on a mid-term election, and
I added that the Election Commis-
sion should over-rule the Govern-
ment in this matter in the interests
of fairness of the elections.

Shri A. K, Sen: Apparently the hon.
Member seems to be knowing more
about the mind of the Government
than I myself know. But I can
honestly tell the hon. Member that
nothing could have been decided
before the Prime Minister had
returned, and the hon, Member knows
that the Prime Minister returned only
two days ago.

Acharya Kripalani: (Sitamarhi):
Does everything hang upon him or
what?

Shri A, K, Sen: 1 think Acharya
Kripalani knows more about this than
myself? (Interruptions). I do not
have the pretention to enlighten the
Acharya on this most well-known
feature of our administration!

Shri Chintamoni Panigrahi: The
time-table of the election has glready
appeared in one Orissa daily news-
paper.

Shri A. K. Sen: I do not know how
they have forestalled all of us and I
do not think even the Chief Election
Commissioner knows anything about
it.

Shri Chintamonl Panigrahl: Even
when the Election Commissioner was
going to Orissa and visiting places,
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everything about the
appeared in the papers.

Shri A, K. Sen: The difficulty is,
the hon. Member puts more faith in
newspaper-cuttings than he should
really do. If the paper-cuttings are
to be relied upon always, I should be
somewhere else today!

elections

With regard to these elections, it is
wefl known that the Government
never interferes in these matters. I
make bold to say that during my
experience of being in charge of the
Law Ministry under whose adminis-
trative jurisdiction the Election Com-
mission comes, there has not been a
single instance where I or the Gov-
ernment had tried to interfere with
the discretion of the Chief Election
Commissionér. Fortunately, our Chief
Election Commissioners have been
tough men and they would not readily
tolerate interference from the
Government.

Shri Chintamoni Panigrahi: Let
us see how it happens in the case
‘of Orissa now.

Shri A. K. Sen: I can assure the
hon. Member that the decision is
made by the Chief Election Commis-
sioner. But what is open to Govern-
ment is to decide whether it will
extend the Presidential rule for
another two more terms or not, and
that can only be done with the con-
currence of the Parliament. The hon.
Member knows that if the Presiden-
tial rule is not extended twice, we
cannot have the elections in Orissa
in March, 1962, because six months
will take us to August and another
six months to February. Even then
it will need a short extension beyond
that, if we have to have general
elections in Orissa in March, 1962.

1t is, therefore, an important ques-
tion of policy which certainly cannot
be decided all at once as to whether
a State should be put under Presi-
dential rule for over a year just to
avoide a mid-term election. The hon.
Member is aware that when the
Presidential rule was imposed om
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Kerala, we had decided to hold elec-
tions immediately and not to extend
the Presidential rule. It might have
been argued even then that the Presi-
dential rule be extended until March,
1962.

Shri Sadhan Gupta: Unfortunately
Kerala does not have 120 degrees of
heat.

Shri A. K. Sen: 1 can assure the
hon. Member that I had been *to
Kerala more often than him and it
is pretty hot.

Shri Tyagi: It also causes inconve-
nience to the electorate.

Shri A, K. Sen: The date and every-
thing else will have to be decided by
the Chief Election Commissioner. I
can assure the hon. Member that no
decision has yet been arrived at, so
far as I know, as to when the elec-
tions will be held, as to whether the
programme has been already settled
by the Chief Election Commissioner
or not. All that is news to me. I

have not read i{ in any paper myself..

Shri H. N, Mukerjee: Could the
programme be settled before the
bifurcation of constituencies?

Shri A. K. Sen: Bifurcation of con-
stituencies is for all the States; it is
not merely for Orissa. It is for every
State that bifurcation is going on,
because if we have to hold the gene-
ral elections in March 1962 on the
basis of single-member reserved con-
stituencies, then bifurcation must
proceed very very quickly. If the
hon. Member thinks that bifurcation
is going on only in Orissa, he is wrong.
It is going on simultaneously in every
State.  Therefore, bifurcation has
nothing to do with the question of
holding mid-term elections in Orissa
or not. That is a common question
for every State, because it is neces-
sary for the general elections in
March, 1962 whether we hold the
elections in Orissa in June or not.
Therefore, the criticism in regard to
Orissa elections is a little premature
and 1 am sure when the question
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comes, there will certainly be a debate
in this Parliament if the Government
decide not to extend the Presidential
rule. The debate will be replied to
not by the Law Minister, but either
by the Home Minister or by the Prime
Minister.

Shri Gupta has unfortunately raised
the question of the President’s powers,
Naturally when we discuss President's
powers, the personality of the Presi-
dent is automatically brought In,
specially having regard to the recent
controversy which we have had in
the newspapers and also outside. I
would rather the hon, Member had
not raised it so soon after the contro-
versy had been raised; it might have
been raised long after the controversy
has become a thing of the past. Since
it has been raised, it needs an answer.
I do not see what the hon. Member
would like the Government, or the
Law Ministry to do.

Shri Sadhan Gupia: Apparently he
has not read the debates. 1 said, have
a reference to the Supreme Court
anfl have the matter settled.

Shri A. K. Sen: It is not a question
of my reading the debates. 1 was
present when the hon. Member was
speaking. The hon. Member need not
be so caustic in his remarkss A little
more gentleness would not be out of
place, specially when 1 was not caus-
tic. I am not in the habit of replying
to the debates without listening to the
debates. The hon. Member knows me
in the Calcutta Bar and here also; I
do not reply to debates without under-
standing or knowing what was said
in the debates. In fact, if he had
waited“or a short while, I would have
just touched on this question of refer-
ence to the Supreme Court. The hon,
Member thought that this matter
might be completely settled by a
reference to the Supreme Court. 1
hope that courts should not be brought
into the picture of political contro-
versies.

An Hon, Member: It is not a politi-
cal controversy. It is domestic.
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Shri A. K, Sen: If it is not a politi-
cal controversy, what else it is I do
not know. It is universally agreed
that this is one of the most important
political  controversies which has
arisen since the Constitution.

Shri Tyagl: Not only in this coun-
try, but in other countries also.

Shri A, K. Sen: If the Government
feel that there is no doubt in this
matter, a reference under article 143
is completely out of question. The
hon, Member had no doubt apparently
when he quoted the relevant sections
of the Constitution and he has no
reason to suppose that if he has no
doubt about the matter, the Govern-
ment has any. In fact, those who
have taken the trouble to persue the
records of the Constituent Assembly
debates concerning this particular
provision would have no doubt in the
matter. There are certain things
which can be best solved by being
allowed to be developed as healthy
conventions, rather than be adjudi-
cated upon by courts of law. I have
no doubt that during the last fen
years, since the commencement of the
Constitution, this Parliament and this
Government have given ample proof
to demonstrate that conventions on
healthy lines are being developed.

Acharya Kripalani: Within ten
years, what conventions can be made
in this important matter? It is too
chort a time.

Shri A. K. SB8en; For you, not for
others. The Acharya should not com-
mit the mistake of equating him with
cthers.

Shri Sadhan Gupta: After alf these
i0 years, they are pulling in two
directions.

Shri A. K. Sen: If they are pulling
in two directions, it will be an un-
happy thing. I hope the hon Mem-
ber will be proved to be wrong. This
is not really a vital issue; this is more
academic than real. In fact, I had the
occasion’ to speak on it myself and I
had quoted the words that fell from
ar respected President when he was
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alsp the President of the Constituent
Assembly and those words should be
taken as the authoritative pronounce-
ments of the President's powers under
the Indian Constitution.

..Shri Kasika Singh has pointed out
from the Pakistan’s Constitution,
which was adopted before the Con-
stitution was thrown overboard and
saig that the framers of the Pakistan
Constitution discovered the flaw in the
Indian Constitution and they inserted
a provision in the Pakistan Constitu-
tion to the effect that the President
will be bound by the advice of the
Council of Ministers. What was the
practical effeet of such a4 provision?
The President, as he then was, dis-
missed the Minist:y and dismissed
himself within a few days, leading to
military dicfatorship.

It is not the written word of the
Constitution which maintains the
Constitution, but it is the faith in the
Constitution and the democratic pro-
cess which the Constilution embodies
which sustains the Constitution. 1t
the people lose that faith, the Con-
stitution cannot be proposed up by
the written words of the Constitution,
whereas if they had, the written words
assume flesh and blood and will be-
come vital limbs of a powerful de-
mocratic Constitution.

Shri Kalika Singh: I read the opin-
ion of one Mr. Allan Gladhill.

Shri A. K. Sen: He is a writer, but
not an authority to be quoted, either
in courts or in Parliament, with all
respect to him. If the hon. Mesmber
had quoted Coke or Dicey, I would
have understood it, but to quote
Professor Gladhill is a thing with
which I cannot«concur.

But, as I said, the history of these
written words, or section 37 of the
Pakistan Constitution, are so fresh in
our minds and they themselves prove
the futility of this.

Shri Kalika Singh: But they nave
suspended the Constitution.
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Shri A. K. Sen: That disposes of
most of the criticisms on the general
aspect of the debate.

With regard to the question of ex-
pensive litigation and the question of
legal aid to the poor, I entirely agree
with Shri Kasika Singh....

An hon, Member: Shri Kalika Singh.

Shri A. K Sen; Yes, Shri Kalika
Singh, I am sure, the hon. Member
has got the generosity to excuse my
lapse. +It was really a slip of sthe
tongue.

Acharya Kripalani: In other res-
pects too.

Shri A, K Sen: Yes,
Acharyaji.

like you,

Now, I agree with him whole-hear-
tedly that one of the facls of planned
development, in which the stress and
emphasis is entircly on economic and
social reconstruction, is this aspect of
justice which 1o the lawyer and to the
litigant is of great importance, and
yet to the country as a whole js not
of such importance. In fact, the hon.
Member must be aware from the
answers we have given, from time to
time, in this House that during the
past two years, we have framed a
model scheme for legal aid to the
poor, which was circulated amongst
the different States. A beginning was
made only by Kerala and Bombay. No
beginning has been made by any
State, excepting with regard to asaist-
ing litigants of Scheduled Castes, for
whom 50 per cent. assistance goes
from the Centre. With regard to
other litigants, not belonging to
Scheduled Castes, the Law Ministers
of the States felt that unless the
Cenire came again with a grant of 50
per cent. of the total expenses, they
would not be able jo implement any
scheme for legal aid ‘o the poor. They
are certainly masters of their own
finances. and if they, in their scale of
priorities, legal aid to the poor romes
rather at a very low Jevel. we cannot
possible take exceplion to it.  Possi-
bly, they have other prioritics. And
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if those in charge of finance here feel
that it is impossible for the Centre to
assist the States to the extent of 50
per cent, of their total expenses for
legal aid to the poor, that again is
matter on which we cannot pick up a
quarrel with those in charge of the
Central finances. ~

Shri Tyagi: What about a planned
ceiling on the fees of lawyers?

Shri A. K Sen; The only effect
will be that the open fees taken will
be less while the real fees.. ...

Shri Braj Raj Singh: That is hap-
pening even today for purposes of
income-tax and all that,

Shri A. K. Sen: If that is there, it is
not on a very large scale now. But
if a ceifing is put, I am sure that will
be ineffective. The fact of the matter
is that in such matters, as in the case
of doctors, it is the eminent men who
are always most sought after.

Shri Sadhan Gupta: Whal about a
minimum wage for lawyers?

Shri A. K, Sen; It is not a case
where there is equal competition, that
out of ten who are equally good you
choose one, That is one of the pecul-
iarities of the legal profession—lhose
who do well do still better and still
better and those who do not do well
never do well. That is one of the
misfortunes or the peculiarities of the
legal profession. Therefore, thore
who command fees command very
good fees and even if you put a ceiling
on their fees, they will continue to
command that fees. It reminds me of
a very good story of one of our very
popular advocates, who might not
have been an advocate in the ordinary
sense?of the term. One day a client
came to him from the mofuszil and
wanted to find out what his position
was, what his seniority was and g0
nn, and he found out that he was cal-
1ad ‘o0 the bar in the same year in
which Sir Hussain Tmam wos enlled,
So. he caid: Ha<aan Tamam is charg-
ing 30 gald mohars hut vou sare not
charging that much. He replied:
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‘gt g, A WM Fw 30 AT
A g, AT @ 3z A W
g7

Shri Sadhan Gupta: The hon. Min-
ister has omitted the unparliamentary
part in this connection.

Shri A. K. Sen; Yes, I have omitted
the unparliamentary part,

Mr. Deputy-Speaker: Order, order.
The omitted words should not come
from the hon. WMember.

Shri A. K. Sen: I do not think it is
feasible or practicable. Who will en-
force it? If you put down a :eiling
on lawyers’ fees, it is impossible of
enforcement and it will only create
underhand dealing in a profession
where standards are still, by and
large, fairly high.

Shri Tyagi: Then they can be con-
victed for breach of law,

Shrl A. K. Sen; No evidence. He
will never be convicted for want of
evidence. Will the lawyer who takes
more keep any proof of it. Impossible.
And the devoted client will be , the
last man to lodge a complaint. That
ends this part of the discussion.

With regflard to elections, a lot has
been said by Shri Amjad Ali and
also hon. Members on this side. Shri
Amjad Ali's point is that election ex-
penses of pirties should also be shown.
I do not know how it is feasible.
Parties function in such a way that
excepting absolutely set expenditure,
it will be difficult to level any parli-
cular expenditure as relatable to elcc-
tion, because propaganda, meetings
and various other things are the nor-
mal activities of any political party.
What are to be regarded as the elec-
tion expenses of a party unless that
party actually prints posters 13 a
party or does many other things which
may be strictly relatable to the work
of elections? And, secondly, as it is,
it is dificulty to find out the election
expenses of the individual candidates.
R will be far more difficult to actual-
1y discover or scrutinise, or even
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verify the election expenses of politi-
cal parties.

Sh_ri _Kzlika Singh: What about
modifying the name of the Swatantra
party?

Shri A K. Sen: I am coming to that.
Therefore, it is impossible to accept
the suggestion that we should have
some positive provision similar to the
one we have relating to the election
expenses of individuals.

With regard to the question of not
allowing Swatantra party to have the
name “Swatantra”, there is force in
this argument, because 1 personally
think that there is likelihood of con-
fusion arising in many cases where
there have been independent candi-
dates. Independent candidates are
known, at least in the north India, as
Swatantra. In the south too, I suppose,
in Andhra, Malabar and other places,
they would be called Swatantra. I
do not know about the Madras State
—how they are designated there.

Shri Naushir Bharucha:
get votes from both sides.

Shri A. K. Sen: By and large, in the
whole of India independent candidates
are called Swatantra candidates,

He will

Shri Tangamani:
are called Suyechai.

In Madras they

Shri A, K, Sen: In Madras, possibly,
this difficulty will not arise. But in
the rest of India, the difficulty will be
there. 1 know in Kerala they are cal-
led Swatantras. In Andhra too they
call them swatantra.. (Interruption).

Acharya Kripalani: Tamilnad is al-
ways separate. ... (Interruption),

Shri A. K. Sen; All that I can do is
to pass on the suggestion and ap-
prehensions of this House to the Chief
Eiection Commissioner. ... (Interrup-
tion) and request him to devote his
attention closely with regard to this
matter without doing anything that
may be regarded as unfair by mem-
bers of the Swatantra Party because
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we do not want at all to be unfair to
any party.

With regard to the question of
drafling, I am very obliged to my hon.
friend, Shri Bharucha, for the com-
pliments he has paid to our drafts-
men.

Shri Braj Raj Singh:
finished with elections?

Have you

Shri A. K. Sen: Does he want any-
thing else?
- »

Shri Braj Raj Singh: Yes.

Shri A. K. Sen: I thought 1 had
answered Shri Braj Raj Singh when I
answered a question yesterday or the
day before about the recognition of
political parlies. The recognition of
political pariies has been the subject
matter of discussion in the last con-
ference called by the Ghiet Election
Commissioner on the 18th February.
We cannot do anything more than
what the parties have themselves
agreed to before the Chief Electlion
Commissioner. The decision taken
there was that there must be some
objective criterion for det.erminin.g
which party would be regarded as a
recognised State party and which
party would be regarded as a recognis-
ed all-India party. There cannot be
any better criterion which we can
think of than the one we have name-
ly, that the parties must at least po!ll

3 per cent. of the total number of
votes.
Shri Braj Raj Singh: The point

which I made this morning has not
perhaps been taken note of by the
hon. Law Minister. 1 said that after
the 1957 elections, the Flection Com-
mission devised a new procedure. 1t
said that the votes of candidates of
parties who forfeitad their security
deposits in the 1957 elections should
not be counted for the purpose of re-
cognition. It was not the practice in
1952. After the 1052 elections they
had taken into account all the votes
polle dby any candidate of the party
whether he forfeited his deposit or
not.
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Shri A. K. Sen: I was coming to that,
The post-election possibility does not
concern the period preceding the
general elections. As to what will
happen after the general elections as
& result of the polling results, it is a
matter which will again be reviewed
by the Chief Election Commissioner.
We will have to await his report. How
can ] commit either the political
parties or the Chief Election Com-
missioner on the basis of hypothetical
results that may be revealed by the
general elections of 19627

Shri Braj Raj Singh: I have again
been misunderstood. I am talking of
the 1857 elections. Votes of people
who  belonged to certain political
parties and who forfeited their de-
posits have not been counted towards
the recognition of that party, It
has happened in respect of my party.

Shri A. K, Sen: I cannot say so0 but
at the deliberations of all the different
parties who gathered at different con-
ferences at the instance of the Chief
Election Commissioner this point was
either raised or was not raised. If it
Wwas not raised, it is an end of the
question. If it was raised and dispos-
ed of, then again it is an end of the
question. I cannot say in which par-
ticular case the voles collected by a
candidate of a party who forfeited
his security deposit were counted or
not, T cannot say that off-hand now.
But I should certainly imagine that
it there was a genuine point to be
made, it should have been raised by
the Socialist Party to which the hon.
Member belongs because they were
represented at all the conferenres,
even at the last conference. If there
was any particular omission In this
respect, they should have  pointed
it out. All that I can do is to forward
what the hon. Member has said again
to the Chief Election Commisgsioner.
How can I off-hand commit either
the Government or the Parliament or
the Chief Election Commissioner to
any particular course of action? I
have not misunderstood the hon.
Member at all.
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Shri Kalika Singh: Parties whose
candiates generally forfeit their sec-
urity deposits should be disqualified
for ever.

Shri A. K Sen: As I said, I do not
know what has actually happened, but
I have no reason to suppose that if it
was a valid consideration it was not
taken into account by the Chief Elec-
tion Commissioner, As I said, the
hon, Member's own party which was
represented at all these conferences
should have raised it. If they had not
raised it, they are to blame themselves.
If they had raised, it, the matter has
been disposed of. That again is the
answer. How can I standing here,
off-hand commit either the Govern-
ment or the Parliament or anyone for
a future course of action on certain
complaints made ad hoc?

Shri Braj Raj Singh: I am sorry I
am again interrupting the hon, Minis-
ter, but I have to submit again that a
notificalion was issued by the Election
Commission atter the 1957 elections
giving out a decision saying that the
votes polled by candidates who for-
feited their deposits shall not be
counted towards the recognilion of-the
party. Now this was a notification
issued by the Election Commission
superseding the notification issued
previously. My point is that this is a
question which affects the fundamen-
tal right of a citizen and therefore
whether it is within the purview of
the Commission to do this without the
concurrence of Parliament.

Shri A. K. Sen: I have followed the
point. There was no difficulty in
following it. What I have said is that

if the hon. Member thought that it

was such an important point, it must
have been raised in that conierence.
It it was raised, the conference must
have dealt with it. The hon. Member
can say whether he had raised that
point or not.

An Hon. Member: It was raised.

Mr. Deputy-Speaker: The hon.
Minister might now take up the next
point.
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Shri A. K, Sen: I was coming to
the question of drafting. I am obliged
to my hon. friend, Shri Bharucha, for
the compliments he has paid to our
draftsmen. I think, considering the
tremendous increase in legislation and
the terrible number of Bills, Ordin-
ances, regulations and rules which the
Drafting Section has had to handle
since Independence, the job turned
out by them has been of an excellent
standard. It has not only evoked the
praise of all who appreciate this type
of technical work in India but also
of people from outside. I have got

“compliments paid to our draftsmen by

specialised agencies in  England,
Poland, Soviet Russia and other coun-
tries. I particularly remember the
three new taxation laws which were
enacted in 1957 for the first time for
which there was no precedent in
England or elsewhere. I mean the
Wealth Tax Act, the Expenditure Tax
Act and the Gift Tax Act. With re-
gard to the Gift Tax Act, possibly
there was some precedent available
elsewhere. But the standard of drafts-
manship of these laws was of such an
order that it had evoked the admira-

_ tion of all and sundry.

Tn Hom Member: Sundry?

Shri A K. Sen: They really thought
that our draftsmen had made a per-
fect job of a legislation which was
absolutely of a novel kind and which
concerned matters of first rate im-
portance.

Shri C. R. Pattabhi Raman: They are
the hardest worked men.

Shri A. K. Sen: I agree that those
who are in our Drafting Section are
the hardest worked.

Shri Tangamani: I do not think any-
one criticised them.

Shri A. K. Sea: Somebody said that
the standard has gone down. Shrn
Aurobindo Ghosal—he is not here—
has said that our standard of drafts-
manship has fallen considerably. 1
should rav that it is the other way
about. He is just coming in. I wish
he were here earlier.
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Shri Tyagi: There is no scope for
their promotion.

Shri A. K. Sen: Then Shri Ghosal
hag raised the question of abolition of
solicitors in Calcutta and Bombay.
This subject was enquired into by two
high-powered commissions and both
the commissions had expressed their
views in favour of the retention of
solicitors in these two cities where
commercial litigation is of such a
nature and where commercial srms
and companies are so intimately con-
cerned with legal work that it i% im-
possible to set up only one type of
advocates to whom clients can go and
get their work done. In fact, firms of
solicitors even work for courts, like
the city civil courts, small causes
courts and ,so on. Big firms always
send their files to the solicitors. Two
expert commissions have said that
all the Chambers of Commerce had
uniformly expressed their views that
they will be seriously handicapped if
the system of solicitors were abolish-
ed in these two cities. It is they real-
ly who are more concerned than any
of us because it is they who form the
litigant public in these two cities. It
is no use setting up these high-power
commissions and not accepting their
recommendations. What the Govern-
ment did was only to accept the re-
commendations of these commissions
while framing the Legal Practitioners
Bill. And in any event the Legal
Practitioners Bill is before Parlia-
ment. The Select Committee has
dealt with it and it will be before the
House for being passed finally.

1 think this disposes of all matters,

Shri Tyagi: What about the estab-
lishment of the Ind‘an Judicial Ser-
vice?

Shri A. K. Sen: It is really a ques-
tion which ought to be addressed to
the Prime Ministar. It is for the
Prime Minister to allocate business
amone the different Minisiries. Shri
Tyagi's pnint was that we should
handle the Courts and varicus other
matters. That is really a maiter on
which I am not competent to  say

anything.
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Shri Tyagi: What is the hon. Min-
ister's view with regard to the cstab-
lishment of an Indian Judicial Ser-
vice on an all India basis, with a view
to bring about a real integration of
the country?

Shrl A. K. Sen: That is a different
point. As the House is aware, the Law
Commission had recommended the
creation of an All-Indisa Judicia]l Ser-
vice. There are certain weighty argu-
ments in favour of such a service one
of them being, which Shri Tyagi has
pointed out, that it will help integra-
tion of the entire country if, like
Administra'ive officers, judicial offi-
cers are also taken from outside the
States up to a particular percentage.
At the same time, in the last Law
Ministers’ Conference, all the Law
Ministers from the States were op-
posed to the Creation of an All-India
Judicial Service,

Shri Tyagi: All the more important
for Parliament to take notice of it.

Shri A. K. Sen: The hon. Member
will appreciate that administration of
justice, under our Constitulion, is
primarily a State subject, and with-
put the concurrence of the States....

Mr Deputy-Speaker: Order, order.
Hon. Members are moving about as
they like. I find every hon. Member
is becoming swatantra!

Shri C. R. Pattabhi Raman: Mr.
Masani is not here!

Shri A. K Sen: All the States op-
posed the creation of an  All-India
Judicial Service. One of the main re-
commendations of the Law Commis-
sion was the creation of an All-India
Judic.a! Service. And all of them,
without an exception, voted against
the 'rrc-ntion of an All-India Judicial
Service. In the face of the opposiiion
of all the States it is hardly ieasible
pither for Parliament or thre Govern-
ment to impose such a service on the
Stn‘es. It will then be a ma'ter of
persuas’on and gradual development of
pnblie opinion in favour of such a
gervice, rathar than an imposition.

Sir, these are my suggestions.
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«£rave your permission to put in......
Shri Amjad Al (Dhubri): Sir, 1

Mr. Deputy-Speaker: No, not now.
We have already taken much time
on this.

Shri Amjad Ali; Some of us had
raised the question of delay in the
disposal of judicial cases....

Mr. Deputy-Speaker: Some points
‘have not been answered. They might
be discussed with the hon. Minister,
The hon. Member can discuss it with
‘the hon. Minister.

Shri Amjad Ali: The hon. the De-
puty Minister said that we could raise
them and they will be answered.

Shri A, K. Sen: Sir, if you will per-
mit me, I will answer it in two
minutes. With regard to the disposal
of election petitions.....

Mr. Deputy-Speaker. He is *alking
of judicial cases.

Shri A, K. Sen: The Kashmir cases.
I think, Sir, I should have really dealt
with it, because it is of great import-
‘ance.

Shri C. R. Paitabhi Raman: There.is
one cagse in Delhi, filed in 1953, the
claim of an Editor for damages against
a newspaper, Still it has not reached
the stage of hearing at all

Shri Amjad Ali: The Kashmir case
started in 1958, Till now no evidence
has been taken.

Shri A. K. Sen: The court that
tries the question and the case is the
only competent authority to decide
how quickly or slowly it should car-
ry on its work. Government never
interferes in the question of adminis-
tration of justice. And let t be
made quite clear. If the Government
tried to do it, I think we will be guilty
of the accusation that we are interfer-
ing with the course of justice. The
Kashmir consplracy case has proved
one thing to the Whole world, that in
Kashmir .there is the fullest of liberty,
even to an accused in a conspiracy
case. FEach accused has taken months
to make his statement under section
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342, and everyone knows how abusive
those statements have been against
the highest in the land, -

Shri Ram Krishan Gupta
(Mahendragarh): What about my
point?

Mr. Deputy-Speaker: Can I ask
him to answer every one individually?
That would be difficult.

Shri Ram Krishan Gupta: Since the
last General Elections an election peti-
tiop has been pending. .

Mr. Deputy-Speaker: Am I desired
to put any particular cut wmotion
separately?

Shri Tangamani: Yes, Sir, No. 1039.

Mr. Deputy-Speaker: .The question
is:

“That the Demand under the
head 'Ministry of Law’ be reduced
by Rs. 100. (Failure to consult
Attorney General before former
Comptroller and Auditor-General
was appointed Chairman of the
Finance Commission.)” (1039)

1 think the ‘Notes’ have it.

Shri T. B. Vittal Rao: The ‘Ayes’
have it.

Mr. Deputy-Speaker: Let the Lob-
bies be cleared.

I will now put the motion, Every
hon. Member may be in his own seat
and refresh his memory about the
actual working of the machine—both
the hands to be used simultaneously.

The question is:

“That the Demand under the
head ‘Ministry of Law’ be reduced
by Rs. 100. (Failure to consult
Attorney-General before former
Comptroller and Auditor-Gereral
was appointed . Chairman of the
Finance Commission.)” 1039).

Some Hon, Members: No.
Some Hon. Members: Aye.

Shri V. P. Nayar (Quilon): (in a
loud voice): Aye.
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Mr. Deputy-Speaker: Order, order.
It is very bad. That should not be
resorted to,

Shri V. P. Nayar: I had no control
over my voice, Sir. I beg your pardon.

Mr. Deputy-Speaker: Those who
have come here must have control
over their voices. Division.

15.50 hrs.
The Lok Sabha divided:

T WEX FAW (AGTT) T Y
faaoft F2Y s 1 .

Shri Tyagi: In case the machine is
operating properly and the Member
has made a mistake, I think we must
establish a convention that the vote
should be deemed to have been lost.
Otherwise,, there will be no end to
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Mr. Deputy-Speaker: The only
difficulty is that the Hon. Speaker
took a decision last time, and he

allowed those mistakes to be recti-
fied. Therefore, I have no option but
to follow that procedure.

S8hri Sadhan Gupta: But on how
many occasions can this go on? I
know that it happened in West
Bengal.

Shri Tyagi: After all, it is a human
mistake,

Shri Ram Krishan Gupta (Mahen-
dragarh): My vote has not been re-
corded. I want to vote for ‘Noes’.

TN WE X qATY (FAR7) 9T A
goae w7 fear § fo & erqflow &

F, 44§ A Frar g fFaw zrem UE

this kind of thing.
Division No. 1]

Awasthl, Shri Jagdish
Banerjee, Shri 5. M.
Braj Ra) Singh, Shri
Gupta, Shri Sadhan

by i
Achar, Shri

Aney, Dr. M. S.

Bangshi Thakur, Shri
Barupal, Shri P. L.
Basapps, Shri
Bhargava, Pandit Thakur Das
Bhattacharys, Shri C. K.
Bidarl, Shri

Birbal Siagh, Shri

Bist, Shri J.B. 5.
Brajeshwar Prasad, Shri
Chattlar, Shri R h
Daljit Singh, Shri
Dasappa, Shri

Datar, Shri

Dasal, Shri Morariji
Dube, Shri Mulchand
Eacharan, Shri V.
Elsyaperumaj, Shri
QGanapathy, Shri

Gangs Devi, Shrimati
Gupta, Shri Ram Krishan '
Hajarpavis, Shn »
Jugiivan Ram, Shri
Jhunjtunwals, Shri
Jinachandren, Shri
Joshi, Shri A. C.

@ |
"*T|AYES

Jadhav, Shri Yadavy Narayan
Kunhan, Shri

Mahendra Pratap, Raja
Nayar, Shri V. P.

NOES

Kaliks Singh, Shri
Kashiram, Shri V.
Khwaja, Shri Jamal *
Kuresl, Shri B. N.
Lachman Singh, Shri
Laxmi Bal, Shrimati
Malhotra, Shri Inder J.
Manaen, Shri

Mandal, 5hri ],
Manlyangaden, Shri
Masuriya Din, Shri
Mathur, Shri Harish Chandra’
Mishra, Shri Bibhuti
Miars, Shri B. D.
Misra, Shri R. D.
Mohiddin, Shri
Muniswamy, Shri N. R.
Mehru, Shrimati Ums
Pandey, Shri K. N.
Pattabhi Raman, Shri C. ®.
Raghubir Bahai, Shri
Raj Bahadur, Shri
Ram Shankar Lal, Shri
Ramaul, Shri §. N.
Rane, Shri

Raut, Shri Bhola
Reddy, Shri Rami

Panigrahi, Shri Chintamoni
Rao, Shri T. B. Vittal
Singh, Shri L. Achaw
Tangamaagl, Shri

Roy, Shri Bishwanath
Ruongsung Saisa, Shri
Rup Narain, Shri
Sabu, Shri Rameshwar
Bamaata, Shri S, C,
Samantsinhar, Dr.
Sarhadl, Shri Ajit Sing
Batyabh Devi, Shrimati
Selku, Shri
Ben, Shri A. K,
Sen, Shri P. G.
Shakuntals Devi, Shrimati
Sharma, Shri R, C.
Singh, Shri K. N.
Binha, Shri Gajendra Prasad
Binha, Shri Jhulan
Sinhasan Singh, Shri
BSubbarsyan, [r. .
Subramanysm, Shri T.
Tardk, Shri A. M.
Tewarl, Shri Dwarikanath
Thimmaish, Shri
Tyagl, Shri
Umrso Singh, Hhrei

¥, I'an.ig Munishw -

Jutt
Varma, Shri Ramsing!. i1}
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Mr. Deputy-Speaker: The result of
the division is as follows:

Ayes: 12; Noes: 80.

The ‘Nces’ have it, The cut motion
is lost.

The motion was negatived.

Mr. Deputy-Speaker: 1 shall now
put the other cut motions to v:te.

All the other cut motions were also
put and negatived.

Mr. Deputy-Speaker: The question
is:

“That the respective sums not
exceeding the amounis shown in
the fourth column of the Order
paper, be granted to the Presi-
dent, to complete the sums neces-
sary to defray the charges that
wil] come in course of payment
during the year ending the 3lst
day of March, 1962, in respect of
the heads of demands entered in
the second column thereof against
Demands Nos. 71, 72 and 73 re-
lating to the Ministry of Law.”.

The motion was adopted.

[The motions for demands for tle
Grants which were adopted by the
Lok Sabha are reproduced below—
Ed.]

Demanp No. 7T1—MINISTRY OF LAw

“That the sum not exceeding
Rs. 34,71,000 be granted to the
President to complcte  the
sum necessary to defray the
charges which will come in
course of payment during the
year ending the 31st day of
March, 1962, in respect of
‘Ministry of Law'”

Demanp No. 72—ELFCTIONS

“That the sum not exceeding
Rs. 26,08,000 be granted to the
President to complete  the
sum necessary to defray the
charges which will come in
course of payment during the
year ending the 31st day of
March, 1962, in respect of
‘Elections’.”

MARCH 24, 1961 Re: Estate

Duty Amend- 7138
ment Bill

DeEmaND No. 73—MISCELLANEOUs Ex-
PENDITURE UNDER THE MINISTRY OF Law

“That the sum not exceeding
Rs. 1,27,000 be granted to the
President to complete  the
sum necessary to defray the
changes which will come in
course of payment during the
yvear ending the 31st day of
March, 1962, in respect of
‘Miscellaneous Expenditure under
the Ministry of Law'.”

15.58 hrs,

COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLUTIONS

EIGHTIETH REPORT

Shri Jhulan Sinha (Siwan): 1 beg
to move:

“That this House agrees with
the Eightieth Report of the Com-
mittee on Private Members' Bills
and Resolutions presented to the
House on the 22nd March, 1961.”.

Mr. Deputy-Speaker: The question
i3:

“That this House agrees with
the Eightieth Report of the Com-
mittee on Private Members' Bills
and Resolutions presented to the
House on the 22nd March, 1961.".

The motion was adopted.,

15.54 hrs.

RE: ESTATE DUTY (AMENDMENT)
BILL

Mr. Deputy-Speaker: Now, Bills to
be introduced. The first Bill, namely
the Estate Duty (Amendment) Bill,
stands in the name of Shri Ram
Krishan Gupta. *

Shri Ram Krishan Gupta (Mahen-
dragarh): 1 do not want to introduce
this Bill.

Shri Braj Raj Singh (Ferozabad):
How can he not introduce it?





