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for candles to be brought so that the 
business of the House may continue 
undisturbed because if the world were 
to end there is nothing We can do 
about it, we should proceed with the 
legitimate business of the House.' 
(Interruptions). Sir, I appreciate your 
decision. 

16.20 hrs. 

COMPANIES (AMENDMENT) 
BILL--<:ontd. 

Shri M. R. Masani: Sir, I was say· 
ing that the right to ask for any infor· 
mation was something that was ex-
tremely oppressive. If a crime is 
being committed then you can go to a 
magistrate or a Court of law and 
Qbtain a search warrant or a document 
which entitles you to burst into the 
safes and cupboards and almirahs of 
a particular party and take possession 
of those documents. But until some-
body is in a position to go to a Magis· 
trate and there is a prima faCie case 
that a crime is being committed, these 
are not powers that we in free coun· 
tries or democracies are accustomed to. 
This way and in many others, this 
Government is introducing totalitarian 
techniques into our economic and 
social life. I am not saying that the 
intention is to use them in the same 
brutal way as in Russia or in China 
but we should be very wary of how 
we allow the minions of the bureau-
cracy to be armed with powers against 
private citizens. This is an objection-
able thing and even a chartered ac-
countant should not be allowed to pry 
into matters which he would not be 
normally allowed to pry, unless a 
Magistrate had been satisfied that a 
crime had been committed. 

These are some of the obnoxious fea_ 
tures of this clause and, now that the 
principle of the clause seems to be 
acceptable to the majority of the 
House, some of us are trying to see 
that it becomes a little more reason-
able and a little more civilised. I do 
wish that when the Government have 
this provision of special audit, they 

would at least meet these objections 
that are raised from the point of view 
of the rule of law and equity and 
would not insist on pushing through 
a measure which will do no credit to 
this House if it is passed. 

Shri Naushir Bharucha: Mr. Chair-
man, as I said before, I am really sur-
prised why my hon. friend 8hri Masani 
is afraid of special audit. He has been 
advancing three arguments. He desires 
that before any special audit could be 
ordered by the Government, the Gov-
ernment should give a hearing to the 
party; it should issue a sort of a show-
cause notice as to why special audit 
should not be ordered. Secondly, 
when there is a report made by the 
auditor to the Government, that report 
should be handed over to the company. 
Thirdly, he wants that there should 
be provision for appeal in caSe Gov-
ernment, against the wishes of the 
company, orders an audit. 

My submission is that this provi-
sion is very necessary as a preliminary 
study to investigation by the police or 
prosecution. If the Government has 
got prima facie reasons to believe that 
the affairs of the company are not 
being managed in a way which would 
serve the best interests of the inves-
tors or if there is reason to believe 
that there is misapplication of funds, 
then I do not understand in what other 
manner than by a special audit can 
the position be cleared up. Rather 
than the Government, on information 
from different parties, maybe, dis-
gruntled sharehOlders, plunging into 
prosecution, it is much better that 
special audit is ordered so that the 
company would be in a position to ex-
plain the points against it. I do feel 
that in all cases it may not be possible 
for the Government to issue show 
cause notice because that would put the 
miscreants on guard and enable them 
to do away with the evidence against 
them. I also feel that wherever it is 
possible, Government should give an 
informal hearing and the Company 
Law Administration may be directed 
that such a procedure should be adop~ 
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ed unless such a procedure tends to 
defeat its own end. 

It is true that provision has been 
made in the clause, as it has emerged 
from the J o~nt Committee, that if the 
Central Government does not take 
act.on within four months, it shall 
send a COPy of the auditor's report to 
the company-either the whole of it or 
extracts--and require the company to 
circulate those extracts. I submit 
that four months is too long a period 
and once the report is made, Govern-
ment should be in a position to make 
up its m:nd quickly one way or the 
other. While these provisions may 
remain in tact, I do hOPe that the hon. 
Minister will issue administrative dir-
ectives to the Company Law Admin-
istration that in all cases where no 
action has to be taken, the report 
should be sent to the company imme-
diately and the period of four months 
must not be allowed to expire just 
because four months are provided for 
in this Bill. 

Thirdly, with regard to the question 
of appeal to the court, I am of the 
opinion that if such a right is given 
then litigation can eaSily be protracted 
from anything between six months to 
two years and the purpose of this pro-
vision wi.l be defeated. My hon. 
friend, Shri Masani, has taken objec-
tion to the auditor being given special 
powers calling for additional informa-
tion. I do not understand how this 
particular sub-clause 5, which is a 
corollary to the main provision, could 
be eliminated altogether. What is the 
use of placing before a special auditor 
books and accounts, when he seeks 
explanacion of a particular entry 
which may be equivocal and that ex-
planation is not forthcoming? If 
such an explanation is not forthcom-
ing, I submit that the special audit will 
have no meaning. I submit that sub-
clause (5) is only a corollary to the 
main provision. But I do wish that 
the hon. Minister gives an assurance to 
this House that he will see to it that 
by way of administrative practice, all 
these difficulties will be eliminated, 

namely, that the companies, wher-
ever pOSSIble, will have a reasonable 
chanCe of saying why a special audit 
should not be there and they should 
have the auditor's report as quickly as 
possible where there is nothing to be 
done in the matter. 

There is a further provision that 
re:ates to sub-clause 7 which says that 
expenses inCidental to special audit 
shall be determined by the Central 
Government and paid by the company 
and in default shall be recoverable 
from the company as arrears of land 
revenue. I think that clause is a little 
bit hard on the companies in a manner. 
Suppose a special audit has been 
ordered as a result of information re-
ceived on affidavit from, let Us say. 
half a dozen shareholders and they say 
that such and such items are erroneous 
or there had been misapplication of 
funds and the Government orders a 
special audit and it u:timately trans-
pires that the complaint was false or 
frivolous, even then the company must 
bear the expenses of special audit. 
Why? In such cases, the expenditure 
shall be borne either by the Govern-
ment or by those who complained, if 
at the instance of some particular 
party a special audit has been order-
ed. I think it would be equitable be-
cause even if a company emerges from 
special audit unscathed, if it has to 
incur an expenditure of Rs. 10,000 or 
thereabouts every time, that hardly 
helps the company. It may simply en_ 
courage frivolous people coming for-
ward and lodging complaints. I think 
this point requires careful considera-
tio"";. 

Shri Morarka: Sir, I support this 
clause 70 which makes provision for 
the special audit. As I said at the 
time of general discussion, I think it 
is a very desirable provision. Between 
the two extremes one not to have the 
powers with the Government at all 
and On the other extreme to give the 
powers of in~stigation to the Gov-
ernment tlte power of special audit 
was a very desirable via media and 
whenever the Government receiveg 
complaints which are serious enough 
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to be looked into but not so serious 
to be investigated, then special audit 
is the remedy which the Government 
can resort to. 

The hon. Member, Shri Masani, in 
his Minute of Dissent has objected to 
this clause on certain grounds. First, 
he says that the powers given are 
very vague. Then he says that this 
is a greater inroad on the autonomy 
of the joint stock enterprise. He also 
says that these Joint Stock Companies 
are a plant of delicate growth and 
also that this power of special audit 
would be a slur on the company 
auditors and finally he feels that this 
power is completely unnecessary as 
the powers of investigation already 
exist. 

So far as the vagueness of the 
power is concerned, this wide scope 
is deliberately given to the Govern-
ment to ascertain out whether or not 
it is desirable to order a special audit. 
What are the conditions to be fulfilled 
before a special audit can be ordered 
by the Government? They are: 

"( a) that the affairs of any 
company are not being managed 
in accordance with sound business 
principles or prudent commercial 
practices; or" 

Now, it is difficult to enumerate 
what are sound commercial principles 
or prudent commercial practices. But, 
at the same time, when complaints 
are made to the Government and 
when the Government examines the 
case, surely the Government can 
judge whether a particular enterprise, 
whether a particular company is not 
conducted in accordance with those 
principles. 

Then it is provided that the Gov-
ernment can order a special audit if 
the Government feels: 

"(b) that any company is being 
managed in a manner likely to 
cause serious injury or damage 
to the interests of the trade, 
industry or business to which it 
pertains; or' 

It is not said "serious injuries which. 
are likely to be caused to any indi-
vidual", but the wordings are: "to 
the trade, industry or business", to-
the entire field of that industry or 
business. 

The third thing provided here is: 

"(c) that the financial position 
of any company is such as to en-
danger its solvency." 

At this stage, Sir, I wish to invite 
your attention to section 237 which 
deals with the powers of Government 
about investigation of a company's 
affairs in certain cases. Section 237 
reads like this: 

''Without prejudice to its 
powers under section 235, the 
Central Government-

(a) shall appoint one or more 
competent persons as inspectors 
to investigate the affairs of a 
company and to report thereon in 
such manner as the Central Gov-
ernment may direct, if-

(i) the company, by special 
resolution, or 

(ii) the Court, by order declares 
that the affairs of the company 
ought to be investigated by an 
inspector appointed by the Central 
Government; and 

(b) may do so if, in the opinion 
of the Central Government, there 
are circumstances suggesting-

(i) that the business of the 
company is being conducted with 
intent to defraud its creditors, 
members or any other persons, or 
otherwise for a fradulent or un-
lawful purpose, or in a manner 
oppressive of any of its members, 
or that the company was formed 
for any fradulent or unlawful 
purpose; or", 

It is said: "in a manner oppressive of 
any of its members". How wide it 
is! If the Government has powers of 
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investigation in such cases where the 
affairs of a company are conducted in 
a manner which is oppressive to any 
of its members, surely, Sir, the powers 
that we are giving for special audit, 
the scope that we are providing here, 
~re not wider than that. 

Then it is said: 

"(ti) that persons concerned in 
the formation of the company or 
the management of its affairs 
have in connection therewith 
been guilty 'of fraud, misfeasance 
or other misconduct towards the 
company or towards any of its 
members; or" 

1f any manager of a company, manag-
ing agent, partner, associate, secretary, 
treasurer or anyone connected with 
the affairs of the company is guilty 
of a fraud towards any member of 
the company-there may be even 
20,000 members-then the Govern-
ment may order an investigation. 

Then the third condition is: 

.. (iii) that the members of the 
company have not been given all 
the information with respect to 
its affairs which they might 
reasonably expect, including in-
formation relating to the calcula-
tion of the commission payable 
to a managing or other director, 
the managing agent, the secre-
taries and treasurers, or the 
manager, of the company". 

Now, Sir, I have read this section 
'at length only to point out to my hon. 
friend, Shri Masani, that the powers 
of investigation which file Govern-
ment has under section 235 already 
are so wide and in a way vague that 
by providing these powers for special 
audit you are not giving any addition-
al powers to the Government; on the 
other hand, you are providing weapon 
to the Government which is less 
dangerous than the weapon of investi-
gation and the Government instead 
of resorting to that extreme weapon 
of investigation may have the matter 
looked into by a special auditor. 

Then, it was said that it would be 
a slur On the existing auditors. To 
this there are two answers. FirsUy, 
the Government has in this section 
taken power to appoint the company's 
own auditors as the Government 
special auditors. Secondly, the very 
existence of this provision would 
embolden many of the auditors and 
there would be no necessity for the 
Government in many cases to appoint 
any special auditor. In many cases 
the auditors feel helpless and are 
forced to favour the management 
because they have no excuse. But 
now the auditors would know that 
there would be other auditors who 
would sit in judgment over them-
auditors of auditors. So they would 
be more watchful, more careful and, 
in any case, they are likely to be less 
negligent. Therefore, I feel that on 
reconsideration Shri Masani would 
feel that, after alI, this clause, clause 
No. 70, is not so dangerous or so 
vague as he imagined it to be. Mter 
all, it is much less pernicious than 
the clause under which powers of 
investigation already exists. In the 
absence of this clause 70, the only 
remedy which the Government has 
is to order an investigation. 

Then, the reputation of a company, 
which Shri Masani has called 'a plant 
of delicate growth', is likely to suffer 
more if you order an investigation 
than if you order a special audit. 
Shri Masani has no objection to the 
powers of investigation being left 
with the Government. 

Shri M. R. Masani: When charges 
are made. 

Shri Morarka: But he has objection 
to the power of special audit being 
given. 

Shri M. R. Masani: Without 
charges. 

Shri Morarka: I think, Sir, just as 
there is danger of a company's repu-
tation suffering if a special audit Is 
ordered by the Government, there are 
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equal chances of the company's pres-
tige being enhanced if the company 
comes out with flying colours after 
the special audit. The company can 
say that the government auditors 
found nothing wrong, everything is 
clean and the company's reputation 
would go up. The company's reputa-
tion would suffer only if the govern-
ment auditors find something which 
the company's auditors had hidden so 
far. If the company's auditors do 
not hide anything, the Government 
auditors are not likely to discover 
anything. If they do not discover 
anything they have to give a certi-
ficate in support of the management. 
Therefore, looking at it from which-
ever point of view you may like, I 
think there cannot be any objection 
to this particular clause. 

Talking about the safeguards that 
he has suggested, well, I do not agree 
with tWJ safeguards suggested by 
Shri Masani. I think there is some 
merit in one of his suggestions, that 
in certain cases an opportunity may 
be given to the company to show 
c::use why special auditors should not 
be appointed in a particular case. It 
may not be possible in all cases 
because the circumstances of the case 
may he such that they may require 
immedia te action, prompt action, 
action without any intimation or 
warning. But in most of the cases 
the special audit may not be of that 
extreme nature of investigation. In 
such cases I think you can with 
advantage give a warning to the 
company and ask the company to 
show cause why a special audit should 
not be ordered. 

As I said in the Joint Committee, 
and I wish to repeat here, there is a 
distinction between investigation and 
special audit. You have to order an 
investigation in very serious cases. So 
far as special audit is concerned, if 
you feel there is a prima facie case, 
there are certain irregularities and 
the auditors are not discharging their 
duties properly, only then the Gov-
ernment can order a special audit. I 
was a little bit disappointed, Sir, at 

the opening remarks of the hon. Min-
ister, Shri Kanungo, when he said 
that the government auditors would 
function more like inspectors. That 
was not the impression given in the 
Joint Committee. These auditors, as 
the clause itself says, will have the 
same power as the company auditors. 
They will function in the same way 
as company auditors. But wherever 
the company auditors have failed in 
their duty these auditors will bring 
It to their notice and report to the 
Government. 

Then, Sir, there is ample safeguard. 
It is provided that within four months 
a report or the relevant extract from 
the report has to be supplied to the 
company and then it may be circulat-
ed to the shareholders. If the Gov-
ernment has to take some action and 
the Government for reasons of expe-
diency etc. cannot give the report 
immediately one can understand; 
because, after all, in certain cases, the 
Government may have to take action 
and in such action, it may not be 
desirable that a copy of the auditor's 
report should be given to them. 

I wish to underline the point by 
reading sub-clause (3) which says: 

''The special auditor shall have 
the same powers and duties in 
relation to the special audit as 
an auditor of a company has 
under section 227:" 

Therefore, it is co-extensive and 
almost parallel to the powers of the 
company auditor. So, I would request 
the hon. Minister also to clarify his 
statement when he said that they 
would function as inspectors. I think 
he did not mean investigations but 
only as auditors to find out things 
which, due to the inaction or negli-
gence of the company auditors, were 
not found out. 

11ft ~ mr (~):~ 
~, ~ \Soil; ~ ~ 

~ if ;;IT ~ 'n~ l1; mflr.r 
fli;lrr "IT W~. q:a<r l!i't ~ ~ ~ I 
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"The Central Government may 
by order direct any person speci-
fied in the order furnish to the 
special auditor within such time 
as may be specified therein such 
information or additional infor-
mation as may be required by the 
special auditor in connection with 
the special audit; and On failure 
to comply with such order such 
person shall be punishable with 
fine which may extend to five 
hundred rupees." 

Wl{<rgl~'I;(~c<m~lT1l~ I '1;('1': 

~ ~ 'I;(Tfu: ~ ~ ~ 'q'R ~ 
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Shri Nathwani: The scope and the 
nece3Sity of this clause have been ex-
plained very lucidly by my han. friend 
8mi Morarka. I want to add only a 
few words. My hon. friend Shri 
Masani said that no reasons were 
given as to why this power was neces-
sary. But he himself suggested the 
reasons when he referred, though 

"briefly, to the existing provisions in 
the Act. His arguments seem to be 
this: that there are ample provisions 
in the Act under which Government 
can take action. But during one of 
his interruptions, if I may say so, he 
said that Government can investigate 
on the basis of some evidence. For 
ins'.ance, there are powers of investi-
gation. There are sections 235, 237 
and others as well under which power 
has been given to the minority share-
holders to go to a court of law or even 
·to move the Central Government for 
necessary relief, But the basis of all 
this kind of action is certain evidence 
and certain allegation to be made. 

If we look to sections 235 and 236, 
it has been provided that the share-
holders must substantiate their alle-

·gations by evidence, The diffi-
culty is to have access to this kind 
of evidence. Unless, therefore, the 
accounts are properly audited and a 
dependable and authoritative report 
is available, it is not possible to 
substantiate charges though there are 

'$trong rumours to that effect. Though 
there might be a feeling existing 
among the public that something is 
wrong with the affairs of a certain 
company, it will be difficult to sub-
stantiate it unless We have got access 
to its books of account and unless you 
have seen how their accounts have 
been kept. Therefore, it becomes 
necessary to have a power like this. 

Then, it has been said that there is 
"One very abnoxious feature in this 
'Clause. My han. friend 8hri Masani 
-proceeded to read sub-clause (5) 
under which the Central G-overnment 

may order any person to furnish to 
the special auditor such information 
or additional information as may be 
required by the special auditor. He 
tried to show that this gave unlimited 
power to the special auditor to ask 
for any kind of information. If he 
has cared to read further on, in sub-
clause (5), he will find that the scope 
of information which may be required 
by the special auditor has been defined 
very clearly, It says: 

" .... such information or addi-
tional information as may be 
required by the special auditor in 
connection with t'le special audit." 

It must relate to his work as special 
auditor. 

Shri M. R. Masani: Special audit 
itself is a roving enquiry, without any 
specific allegation being made. It is a 
probe, which is a roving enquiry. 

Shri Nathwani: disagree with 
what my friend suggests. He is 
emphatic, but emphasis does not 
change the fact. Whether it is ordi-
nary audit or special audit, whatever 
information can be asked by an 
auditor, that much information could 
be called for by the special auditor; 
nothing more. A special auditor can-
not pry into the personal affairs of 
any individual or anything which has 
nothing to do with the work with 
which he is entrusted. The work he is 
entrusted with is the work of an audi-
tor; nothing more, noting less. So, let 
there be no misapprehension as 
regards the scope of the enquiry and 
calling for information required under 
this clause. 

Then, it is said that this clause 
casts a slur on the profession of 
auditors. I do not agree with that 
view, On the contrary, according to 
us who have championed the provi-
sions like this, that it would 
strengthen the independence of the 
auditors in this connection. 

I may, with reluctance, refer to 
one of the proceedings during the last 
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session. I speak subject to correction. 
An extract of a report made by a 
Government auditor in respect of two 
respectable insurance companies was 
laid on the Table of the House. 

Shri Braj Raj Singh (Firozabad): 
On a point of order, Sir. In the 
circumstances which have been creat-
ed near about the precincts of the 
House. The business of the House, 
cannot be carried on, because 
in the lobbies, our eyes are being 
injured due to the tear gas shells fired 
outside. 

Mr. Chairman: I have ruled it out. 
Only 5 minutes are left. Let the hon. 
Member finish. 

Shri Braj Raj Singh: My submis-
sion is, you are here to conduct the 
business of the House in a manner in 
which we can go on unhindered. As 
a matter of fact, we cannot study in 
the library. We cannot sit in the 
Central Hall which is part of the 
lobby. 

Shri Raghunath Singh (Varanasi): 
We are sitting everywhere. 

Shri Braj Raj Singh: Our eyes are 
being injured due to the tear gas. 

Mr. Chairman: There is no point of 
order in this. 

Shri. Nathwani: That extract 
revealed a very sorry state of affairs. 
It created an impression that the 
auditor of those companies had not 
carried out his duties as he ought to 
have done. Therefore, a prOVISIOn 
like this is likely to strengthen the 
position of the auditor. 

It was stated that opportunity 
should be given to the company con-
cerned. I am in favour of this pro-
posal. but, of cour,e. I do not accept 
the form in which the amendment is 
framed. But I do think that if there 
is a provision inserted in this clause 
to the effect that the Central Govern-
ment, if after making such enquiry as 
it thinks fit, is of the opinion that 

notice may be given to the other sid;. 
they may give notice. As pointed out 
by Shri Hem Raj, sending a notice 
like this might fore-warn them and 
they may hush up the irregularities, 
etc. That is one aspect. But, I find 
there may be valid reason. The in-
formation that may be at the GOsposaI 
of the Government may not be cor-
rect, may not be full. So, if such 
power of giving notice or seeking an 
explanation from the company is pro-
vided for, it would be a wholesome 
thing. On the whole, I support the 
clause as it stands. 

Ilil' 1: r~' fi:; ~ 'lttl 'flit : '>ITl1q, 
ifOfT'jf \9 0 if ~ m <1 mft?:<: 'fi'r 'Sf-
qf"f'f ~r ~ "4"' ~ <f;T Wf>T'1' 'f;':m ~ r 
li '1'il:T ~r f'f. 1t( mi >ii lRfRT 
;;ft ~~ 'f\iT;;r if; f~ ~ ~Tml: lIT 
~ 'fll1 lI"fi'C 'f.<: ~ ~ r ~R ro 
~<:R <ron;r l!:rcr ~'r "l!: 'f\iT;;r <:@-'i' 
~ 'fili ~ <mr l!:T.r 'IT<'fT '1'Q:T ~ I ~ 
<f;T '3'.~ <rq<f ~~;pr<f ~ r ~ 
111~ 'f.l='1'ft <1T if; ~ ~T lfqfu 
'fit .~~ itit ~'fiT<: ~, <ff'fi'l lf~ 
;f '3"1' 'f.T 'fi'l1T <ron;r '1'Q:T fit;lIT, <I'ft;'fi' 
~~~~'3"1'~~l!:Tgt.~ I 

li;{~~~~ if~~t 
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~ ll'fih rn ~ <l'T ~:r lf~ 
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~oN ~ ~ f<i; ~ f.!;m 'A"<f if 
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Mr. Chairman: Shri G. D. Somani. 

Shri G. D. Somani: Are we going: 
to continue after 5 O'Clock? 

Mr. Chairman: No, we will adjourn 
now. 

17 hrs. 

The Lok Sabha then adjourned till 
Eleven of the Clock On Friday, Nov-
ember 25, 19601 Agrahayana 4, 1882 
(Saka). 




