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Madhya Pradesh 

Food zone 
had aireed to this proposal? What is 
the price at which the M.P. Govern-
ment is fixing for the sale of rice and 
wheat? 

Mr. Speaker: Is the price also part 
of the agreement? 

Shri S. K. PaW: The price is part of 
the agreement. These licensed 
dealers cannot pay greater; nor can 
they pay less than the price fixed so 
that we have protected the farmers. 
Nor will the Government sell at a 
price higher than what the Maha-
rashtra and the Gujarat Governments 
fix in that connection. 

Shri Vidya Charan Shukla (Baloda 
Bazar); I want to know whether any 
precautions have been taken so that 
the fanners in th2 rice-growing dis-
tricts do not get less than what they 
are getting and if any provision has 
been made so that they can get a 
little more? The M.P. Government 
has been requesting the central Gov-
ernment to take measures- so that the 
rice growers get a little more than 
what they are getting. I want-to know 
also whether the Government have 
devisea ~ any means of keeping the 
prices in check because the prices are 
likely to rise because of the bigger 
food zone. 

Shri S. K. Patll: This step has been 
taken in order to protect the farmer, 
particularly because the prices were 
falling to an extent where we thought 
that if woufd be a disincentive to the 
fanners. Therefore, what we have 
done is this. The licensed dealers can-
not pay to the fanner anything less 
than the procurement price that has 
~n fixed. In fact the fanners will 
l1et more than what they are getting 
today. 

Shri BI:reqdra Bahadar S~lI"hji (Rai-
-pur): What is the procurement price 
for Madhya Pradesh here vis-a-vis 
Bombay and Maharashtra? 

Shri S. K. Patti: 'I'!lat is a qu~stion 
of detail and 1f the hon. Member gives 
me nollee, I will answer. 

12'29 brs. 

COMPANIES (AMENDMENT) BILL 
--eontd. 
Mr. Speali.er: The House will now 

take up clause-by-clause consider~ 
ation of the Bill further to amend the 
Companies Act, 1956, as reported by 
the Joint Committee. 

The other day the Business Advisory 
Committee appointed a sub-committee 
to group-the various clauses and allot 
the tiine for them. I thought that this 
matter should be put in the Bullettin 
and I think it must have appeared. 
We shall proceed On that basis, mak-
ing here and there some small adjust--
ments. A few minutes this way or 
that way does not matter. 

The House will noW take up claUSell 
2 to 16. Hon. Members will pass on 
to the Table in about 15 minutes thl! 
numbers of amendments which they 
would like to move to these clauses. 
I am only suggesting that this is the 
method we have been adopting with 
re,pect to such Bills and we shall 
adopt it here also subject to any other 
representation that may be made. 

Some non. Members .M"-

Mr. Speaker: J.et them first hear 
me. So far as clauses 2 to 16 are con-
cerned they would be taken up to-
gether. If there is any objection or if 
th~ want any particular clause to be 
taken up separately they may inform 
me. So far as the di1terent groups of 
clauses are concerned, hon. Members 
lI'ay immediately send chits to the 
Table giving the numbers of amend-
ments which they want to press. After 
their chits are received here I shall 
declare in a concise manner the list 
of amendments that hon. Members 
want to move so that the House may 
know what ex!\ctly are the amend-
ments that are being pressed. 

So far as discussion on these dit'fer-
ent groups of clauses is con~erne4. 
each hon. Member who want to parti-
cipate in the dlscu!Sion will have only 
one opporiunity to speak on all Qr IInY 
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[Mr. Speaker] 
one of the matters included in a par-
ticular group of clauses. He will not 
be allowed -to speak again on the same 
matter subject to the conditions that 
I have already mentioned. 

Shri M. R; Masani (Ranchi-East): 
May I just make an observation? I 
think this idea of grouping clauses for 
the purpose of allocation of time is a 
good one and I hope it will work satis-
factorily. I do not think it would how-
ever follow that all the clauses can 
be discussed together. I think the 
clauses shOUld be discussed one by 
one, otherwise it will be very difficult. 
It was never contemplated that the 
right to discuss one clause at a time 
would thus be abrogated. Therefore, 
Sir, I would request you to follow 
the normal procedure of putting each 
clause separately because they deserve 
separate consideration. 

Mr. Speaker: He has not under-
stood me properly. It does not mean 
that I will put all the clauses from 
2 to 16 together for vote of the House. 
So far as the discussion is concerned, 
I even said that I shall allow the 
group of 2 to 16 to be split up into as 
many groups as is necessary. If any 
hon. Member sayS that clause 2 may 
be taken up separately I have no 
ebjection; otherwise I will treat 
clauses 2 to 16 together. For the pur-
pose of putting to the vote Glf the 
House I ·will call clause by clause and 
whichever amendment hon. Members 
want to press· at that stage I will put 
that also separately to the vote of the 
Houge. 

8hri Naushir Bharacha (East 
Xhandesh): That will be all right. 

Shri TaDgamanI (Madurai): Sir, in 
this group of clauses from 2 to 16 I 
ftnd that amendments have been tabled 
only to four clauses-elauses 5A, 9, 11 
and 14. So my submission is that on 
these clauses a speaker may be allow-
ed to speak even twice. 

8brI M. R. Masanl: Clause 13 also. 

Shri TaDgamanl: There is no amend-
ment to clause 13. 

Shri M. R. Masani: I am going to 
oppose it. 

Mr. Speaker: I shall include clause 
13 also. Does any other hon. Member 
want to lay stress on any other clause 
in this group? Shri Masani has men-
tioned clause 13. I take it that the 
other clauses are non-controversial. I 
will put them to the vote of the House 
immediately and then concentrate 
upon clauses 5A, 9, 11, 13 and 14. Is 
it all right? 

Shri M. R. Masanl: Yes, Sir. 

Mr. Speaker: The question is: 

"That" clauses 2, 3, 4, 5, 6, 7, 8, 10, 
12, 15 and 16 stand part of the 
Bill." 

The motion was adopted. 

Clauses 2, 3, 4, 5, 6, 7, 8, 10, 12, 15 
and 16 were added to the Bill. 

Mr. Speaker: We shall now pro-
ceed with the discussion on clauses 5A, 
9, 11, 13 and 14. 

Shri M. R. MasanI: Sir, I want to 
mOVe my amendment No. 1 to clause 
5A, but I understand that the hon. 
Minister would like to make a sug-
gestion with a regard to the time when 
this clause should be taken up. 

The MinIster of Commerce (Shrl 
KanUD«O): Sir, I suggest that this 
clause may be taken up along with 
clause 98. 

Shri M. R. Masa.nI: I have no objec-
tion, Sir, because the sUDject matter 
is common. 

Shrl Kanungo: All that I am sug-
gesting is that the substantial matter 
will be discussed in clause 98 and, 
therefore, there is no point in moving 
it now. 
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Mr. Speaker: Clause 5A is a new 
clause. I shall treat it as a clause 
~oming after clause 98. 

Shri M. R. Masani: It should be 
taken along with clause 98, Sir, be-
cause the subject matter is common. 

Mr. Speaker: Very well. We will 
put off clause 5A for discussion along 
with clause 98. Clause 5A will stand 
over. Let Us proceed with the other 
clauses. 

Sbri Tangamani: Sir, I beg to move: 

Page 6, lines 12 to 16,-

omit "and, unless its articles 
otherwise provide, such body shall, 
if the Central Government by 
general or special order so directs 
and to the extent specified in the 
direction, be exempt from such of 
the provisions of this Act as may 
be specified therein." (l03). 

Mr. Speaker: That is to clause 9. 
There are no amendments to clause 
13. What are the amendments to 
clause 14? 

Sbrt M. R. Masani: Sir, I beg to 
move: 

Page 7, line 35,-

for "twenty-five per cent". sub-
stitute ''forty per cent". (2). 

Page 9, lines 22.-

JOT "or" substitute "and/or". (3). 

Shri Nausbir Bbarucba: Sir, 1 beg 
to move: 

Page 9.-

afte-r line 39, add-

.. (c) to any private company the 
paid-up share capital of which 
is five lakhs of rupees or less". 
(58). 

Sbri Tangamani: Sir, I beg to move: 

Page 9,-

omit lines 20 to 39. (40). 

104. Page 8,-

omit lines 9 to 36. (104). 

Sbri Naibwani (Sorath): Sir, I 
would like to move amendment No. 
108 which stands in the name of Shri 
Morarka and niyself. 

Shri Tangamani: It has not been 
circulated to us. 

Mr. Speaker: The hon. Member may 
read it out. 

Sbri Naibwani: Sir, I beg to move: 

108. Page 7, line 35,-

after "share capital" insert--

"or debentures". (l08). 

Mr. Speaker: I take it that the otber 
amendments are not moved. We shall 
now proceed with the discussion. 

Shri Taugamani: Sir, my amend-
ment No. 103 is for the deletion of the 
lines 12 to 16 on page 6. They read 
like this: 

"and, un:ess its articles other-
wise provide, such body shall, if 
the Central Government by 
general or special order so directs 
and to the extent specified in the 
direction, be exempt from such of 
the provisions of this Act as may 
be sp~cified therein." 

Sir, this clause deals with amend-
ment to seetion 25 of the principal 
Act, where some powers are now 
sought to be taken by the Govern-
ment to exempt certain ~ompanies 
from the provisions of this Act. 
Originally when the amending Bill 
was placed before this House that 
amending Bill stated that certain 
sections of the original Act need not 
be applied whenever exemption is 
granted. These sections were a" 
specified. They are: section. 53, 1 • ." 
159, 160, 161, 166, 171, 173, 1711, 188, 
190, 259, 269, 260, 282, 285, 287 and 
303. In the course of the discussioftll; 
certain other sections also were 
sought to be included like sections _ 
and 27. As the House is aware, fa 
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[Mr. Speaker] 
the principal Act, the original section 
that has been exempted is section 303. 
1" can very well understand the power. 
that are being taken by the Govern-
ment under sub-section (5) of sec-
tion 25, when companies for promoting 
culture and other things are given 
exemption from certain procedural 
liabilities. The main point that is 
made is that the name 'limited' ma) 
be taken away. This amending clause 
as it has emerged from the Joint 
Committee goes much further. I 
would like to submit that if the ori-
ginal section, namely, section 25(6), 
alone is retained, it will meet the 
ends of justice. 

I would now refer to the note on 
which this panicular clause wa. 
brought in at the beginning. The 
Sastri Committee report deals with it 
exhaustively in paragraph 32 which 
is contained in pages 27 to 29. I shall 
:<Ot read the entire paragraph, but the 
Essence of it is, even where an ex-
"mption has been given by the Gov-
ernmcn t under the original section 25, 
it is likely to be abused, and if such an 
abuse takes place, immediately the 
licence WIll have to be revoked. That 
is the fuse part of the Saslri Com-
mittee report. In the second part, of 
course, iney do say that some ex-
ernption is necessary for such com-
panies and that the exemption is C011-

templa~ed in the principal Act itself, 
namely, exemption from the operation 
of ""ctions like section 303. They also 
go further and say that c"rtain pro-
cedural restrictions may be taken 
away in the case of such companies 
which are meant for promoting com-
merce or science or religion or which 
run schools or art galleries Or sports 
clubs and which may rtin as limited 
Ii a bili ty companies. 

Uttimately, they also specified cer-
t!lin sections from which the com-
~nies may be given t.lie exemption. 
m:e,n in the ori~al Bill,' When it 
'1lwe. before the, Rouse, I believe cer-
til,ri more sections were mcluded. But 
ai" It tras emerged from the Join t 

Committee, it goes much further than 
what has been contemplated in the 
Sastri Committee report, and that is 
why 1 submit that the Government 
has go t the powers under SUb-section 
(5) for issuing a licence. When they 
actually take this power for issuing a 
licence, they can also specify that cer-
tain procedural liabilities will not lie. 
U we include sub-section (6), that 
will go much further, and it is likely 
to be abused. 1 am not criticising the 
company law administration, because 
the company law administration, in 
future, may consider this, because, it 
is not specified as to the form of the 
companies which are to be exempted 
so that it is likely to be abused. So, I 
submit that along with sub-section (5) 
which authorises the giving of licence, 
sub-section (6), without blanket 
powers, may be included, and if that 
is done, it will meet the ends of 
justice. This is the limited purpose 
for which I have brought in this 
amendment to the clause which gives 
so much power to the company law 
administration or to the Government 
to exempt certain companies from the 
opera :ion of any section in this Act. 

I can understand the position where 
some sections are specified. We can 
even say that, as and when it is neces-
sary, they can even extend it, but 
instead, to give such blanket powers 
is really to abuse the powers. That 
is the purpose of my amendment. 

Mr. Speaker: I may remind han. 
Members that they will have the op-
portunity to speak on all these clauses 
which have now lie en mentioned. 
They would not have another op-
portunity to speak on individual 
clauies again. 

8hri Tangamani: Clause 14 may be 
taken up separately. 

Shri M. R. Masani: That is what I 
was trying to bring to your notice, If 
you ask us to speak on disconnected 
topics at one stretch. it may be dlfII.-
cult. So, I recommend that the Min-
ister may reply now to the particular 
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amendment that has been moved, and 
1 hen we may take up the next ite';', 
clause by cl~use, and so on. 

Mr. Speaker: Hon. Members have 
not understood me. I do not want 
them to take up a thing which is ab-
~olutely disconnected with the other. 
If the hon. Member Shri Masani 
wants a separate discussion on clause 
13, it is open to him to say so, many, 
that he wants a separate discussion on 
clause 13. 

!'llui M. R. Masani: I had said so. 

Shrl Tangamani: I want to say a 
few words on clause 14 to which 
have tab'ed an amendment. 

Mr. Speaker: Clause 5A stands over. 
We are taking up clauses 9, 11, 13 and 
14. 

8hri M. R. Masani: They may be 
discussed one by one. 

Mr. Speaker: I never objected to 
that procedure, in which case I would 
have taken up only clause 5A in the 
first instance. We have allowed 2 
hours for this group of clauses. Other-
wise, I can ask hon. Members regard-
ing the time for each clause. 

Shri M. R. Masani: You will find 
that we shall finish long before two 
hours. 

Mr. Speaker: I thought we could 
proceed in this particular manner: 
that we assume there are, say, 15 
clauses, in the first instance. Then, 
we will apportion time and we will 
ask the hon. Meinbers what time 
they would like to have for each 
c1ause,-clause 9, 11, and so on. 

Shri TlLIlgaDlani: 
iog On clause 11. 

am not speak-

8hrl M. R. Masani: We would Ilke 
to speak on clauses 9, 11, 13 and 14 
separately. 

Shr.l TangamaDi: I am may be per-
mitted to speak on clause 14 when it 
comes. 

Mr. Speaker: So, clauses 9, 11, 111 
and 14 are taken separately, one 
after the other. 

Dr. M. S. Aney (Nagpur): Are we 
going by the serial numbers of the 
amendments? 

Mr. Speaker: 
clauseE. 

mentioned th. 

Shri Kanungo: The amendment 
moved by Shri Tangamani relates to 
clause 9, to the original section!li. 
AS Shri Tangamani has mentioned. 
this matter was discussed in the 
Joint Committee exhaustively. In 
fact, the Bill, as it was introdu~, 
made mention of a number of Sec-
tions and the clause in question, SA 
was introduced, was as recommended 
by the Sastri Committee. But, -titter 
discussion, it was found that there 
might be contingencies, because these 
groups of companies who form theme-
selves into companies, will have vari-
ous objectives, various methods of 
election and various methods of con~ 
trol and also various methods of 
membership. Therefore, unless ali. 
possible contingencies can be fore-
seen and enumerated, in which case it 
will be almost like writing up most ()f' 

the sections of the Act again, it will 
be impossible to draft, as it has al~ 
been originally considered by the-
Sastri Committee. 

I may also mention that the origi-
nal sub-section (5) has been there and. 
it is still there. In spite of that, this .. 
operative clause, sub-clause 6, hal 
been amended, and for a breach of. 
these condition. under this section, 
the penalty has been described later, 
on. Therefore, I am not prepared to" 
accept the amendment, and I request 
that the clause, as reported by th. 
Joint Committee, be accepted. 

Mr. Speaker: The question is: 

Page 6, lines 12 to If!, omit 

"and, unless its articles other-
wise provide, such body shall, jf 
the Central Government by 
general or special order so directs 
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and to the extent specified in the 
direction, be exempt from such of 
the provisions of this Act as may 
be specified therein." (103) . 

The motion 'Was negatived. 

Mr. Speaker: The question is: 

"That clause 9 stand part of the 
mn." 

The motion 'Was adopted. 

Clause 9 'Was added to the Bill. 
Mr. Speaker: We take up clause 11. 

8hri Kanungo: What about clause 
10. Sir? 

1IIr. Speaker: It has been carried. 
We proceed to clause 11. 

Clause 11- (Amendment of section 
.1). 

1IIr. Speaker: There are no amend-
ments to clause 11. 

U hr.i. 

Sbri M. R Masani: No. Clause 11 of 
the Bill seeks to make an alteration of 
aection 31 of the Companies Act. I 
am opposing the clause. This clause 
lltipulates that no alteration can be 
made in the articles of a company, 
which has the effect of converting a 
public company into a private com-
pany, without that alteration getting 
the approval of the Government. This 
amendment is altogether objectionable. 
Already the law has made very diffi-
.cult the conditions under which a pri-
ute company remains a private com-
pany. All kinds of limitations and 
restrictions have been placed to see 
ibat any company that can possibly 
be SClueezed out of the eategory of 
!Uivate companies does not get the 
.benefit of being a private company. 

One should have thought that Shy-
lock having got his pound of flesh 
would be satisfied. But now Govern-
ment want to go one step further and 
tbey say, "Even if you satisfy all the 

tests and demands to quality as a 
private company, you must not be-
come a private company. You must 
come to Us and say, 'May we have 
your permission to become a private 
company?' .. This seems to me to be 
highly inequitable. 

Mr. Speaker: The hon. Member 
wants that if a public company is to 
be converted into a private company. 
this must be done by them,elves, 
without the intervention of the Gov-
ernment. Is it so? 

Shri M. R. Masani: Yes, because 
they can satisfy the requirements 
under the present law, which says 
that no company shall be a private 
company unless it satisfies certain 
tests' if it violates any of the condi-
tion; whether it is called a public 
com~any or a private company, we 
shall deem it to be a public company. 
That is the tenor of the present law. 
For various reasons of policy, we have 
made it difficult for a private com-
pany to remain or become a private 
company. Therefore, if. a public 
company is prepared to satisfy all the 
tests difficult as they are as laid down 
by law, then it must be allowed to 
become a private company without 
the permission of Government being 
sought. 

Mr. Speaker: If the share-holders 
make up their mind to convert it into 
a private company from a public com-
pany .... 

Shri M. R. Masani: It is their 
business. 

Mr. Speaker: The hon. Member does 
not want the interference of the Gov-
ernment. If, however, when they 
make their resolve and try io convert 
it. thereafter Government can inter-
fere under the law, is it not desirable 
that Government should be asked in 
advance, SO that after it is settled, the 
Government may not disturb it? 

Shr.I M. R. Masani: With all respect, 
Sir, it is a very ingenious argument 
you have provided to my hon. friend. 
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Mr. Speaker: No; I am here holding 
the scales even. 

Shri M. R. Masani: There is this 
difference that Government can inter-
fere afterward, if they find that the 
company is violating any provisions 
of the law. 

Mr. Speaker: And then say, "I am 
not going to treat you as a private 
company, but just as a public com-
pany." 

Shri M. R. Masani: do not think 
the Government will be able by their 
obite .. dictum b convert it into a 
public company. They have to point 
out where the law demands that it 
should be treated as a public company. 

Mr. Speaker: Why don't you com-
mit them in advance? 

Shri M. R. Masani: You may com-
mit them in advance; nobody stops 
anyone from showing the memoran-
dum to the company law administra-
tion and getting their blessings. My 
point is, that the law does not say 
that Government shall give that per-
mission if the company satisfies the 
requirements of the law. As the 
clause stands at present, it means that 
if Government does not approve of 
the change, notwithstanding your 
satisfying all the ,requirements of law, 
they may exercise a Veto and say 
"We don't like the idea of your bec-
coming a private company". Then 
there is no remedy, no court of law to 
which you can go and say, "This is 
zulum. We have every quality of a 
private company, but Government for 
reasons best known to itself does not 
agree." 

I am told that Government would 
not be unreasonable. But that is not 
the basis on which laws are made. If 
we givp to a department of Govern-
ment a discretion, they would like to 
use that discretion and we cannot 
assume that that discretion will al-
ways be used in a fair and common-
sense manner. 

Since the law has prescribed what 
is a private company and what is a 

public company, the law must stand. 
To add a further veto is objectionable. 
The clause says the alteration is sub-
ject to the approval of the Govern-
ment. This means that it is a com-
pletely unfettered discretion. 

Mr. Speaker: There is no right of 
appeal. 

Shri M. R. Masani: No; there is no· 
right of appeal. This clause is al-
together unnecessary and redundant. 
Having now got the definition accept-
ed as to what is a private company 
and what is a public company, the 
law must be allowed to take its course. 
There should be no arbitrary discre-
tion with the Government to say 'yes' 
Or 'no' according to its whims and 
fancies. So I oppose the whole of this 
clause as being unnecessary and objec-
tionable. 

Shri Morarka (Jhunjhunu): On a 
point of clarification, Sir, may I 
know what would happen if the num-
ber falls below the requisite number? 
The requisite of a public company is 
that there should be a minimum of 7 
shareholders. For a private company, 
the minimum is 2 shareholders. Sup-
pose in a company, the membership 
falls below 7. Then, if Government 
does not approve its conversion into a 
private company, what will happen? 

I can understand where the manage-
ment deliberately want to convert a 
public company into a private com-
pany, then it must come before Gov-
ernment. But supposing by sale or 
transfer of shares, the total number 
of shareholders in a company falls 
below 7 which is the minimum reauir-
ed for a public company, what is- the 
safeguard? 

Mr. Speaker: Does it automatically' 
become a private company? 

Shri Morarka: Yes; the moment it 
falls below 7, it ceases to be a public 
company; it becomes a private com-
pany. 

Mr Speaker: So, this clause is' 
only subject to the other. 

Shri Morarka: Is it so?' That is the:-
clarification I want .. 
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Mr. Speaker: otherwise, how can 
they re-e3tablish? It ceases to be a 
public company. I think it may be 
made clear. 

Shri M. R. Masani: A$ the clause 
stands, Government may force a pri-
vate company to behave as if it is a 
public company and thereby violate 
the law. The company will be com-
mitting an offence. 

Shri C. R. Pattabhi Raman (Kum-
bakonam): Where the number falls 
below 7, the department cannot say, 
"we will not recognise", so far as the 
legal status is concerned. 1!:ven if 
they say so, the courts would not 
keep quiet in a matter of that kind. 

Mr. Speaker: This is a later clause 
in the Bill. An earlier clause states 
that if the number of shareholders is 
below 7, it ceases to be a public com-
pany and it becomes a private com-
pany. This clause says, no alteration 
made in the articles shall have effect 
unless such alteration has been ap-
proved by the Central Government. 
Possibly on account of the fall in 
number an alteration will have to be 
made i~ the articles. If for some 
reason the officer refuses to recognise 
that alteration, what is the effect? We 
may assume that in 99 per cent. of 
cases, the officer would not refURe 
But suppose, he says 'no'? 

Shri C. R. Pattabhi Raman: He is 
not acting judicially; he is acting con-
trary to the statute. 

Mr. Speaker: If everybody acts 
judicially, why should there be all 
these courts? There are courts be-
cause people do not act judicially. 

Shri Kalllllll:0: There are provisions 
in the Act as it is by which by the 
operation of law, a public company 
can be reduced to a private company. 
But there is also a provision that a 
public company can by resolution con-
vert itself into a pri~ate company. 

Mr. Speaker: Does this clause apply 
~nly to such cases and not to cases 

where by operation of law, a company 
becomes a private company? 

Shri Kanungo: No; if it becomes a 
private company by operation of law, 
none can stop it. But apart from the 
operation of law, by the volition of 
the shareholders, a public company 
can convert itself into a private com-
pany. 

Mr. Speaker: If the minimum num-
ber required for a public company 
goes down does it become a private 
company automatically? Or, is it 
necessary that the shareholders should 
convert it into a private company by 
a resolution? 

Shri Kanungo: I am not able to 
answer that question categorically 
now, but I believe a company has to 
alter its articles of association and 
also its memorandum to convert itself 
into a private company. The mere re-
duction of the number at a given time 
may make it illegal for it to function 
as a public company, but it does not 
necessarily convert itself into a pri-
vate company. 

Mr. Speaker: There may be the 
other contingency. Notwithstanding 
the fall in number, if they continue 
to act as a public company, they are 
liable to a penalty. That is a deter-
rent against the shareholders and 
directors. So, in pursuance of that, 
to avoid that contingency, they modify 
the articles. because automatically it 
does not become a private company. 
Take the other case. Notwithstanding 
their efforts to modify it and avoid 
illegality, if the officer sits tight and 
refuses to recognise it, because it does 
not automatically become a private 
company, what happens? 

Shri KannD«0: Take the imaginary 
case where the number of sharehOlders 
in a public company has been reduced 
to less than 7. The company comes 
before the Government to convert it-
self into a private company. It has 
got to come if this clause 11 is passed. 
Therefore, at that stage, Government 
will have to decide what attitude they 
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should take. But that is an extreme 
case which is not likely to occur. The 
mere reduction in the number of 
shareholders will not automatically 
make a public company a private 
company; it has got to go through 
other processes. 

Mr. Sp1!aker: Therefore, it is neces-
to make a provision to avoid that con-
tingency in case an officer, for vari-
ous reasons, refuses to do so. 

8hri C. R. Pattabhi Raman: There is 
a provision in the Act itself, section 45, 
with the heading "Members severally 
liable for debts where business carried 
On with fewer than seven, Or in the 
case of a private company, two mem-
bers". 

Mr. Speaker: What is the object of 
it? 

Shri C. R. Pattabhi Raman: Shri 
Morarka asked: if the number of 
shareholders in a public company is 
less than seven, or less than two in 
the case of a private company, what 
happens? Section 45 of the Act deals 
with that situation. Then there is 
section 433, which deals with the 
winding up of a company. 

Shri M. R. Masani: But it supports 
his point. 

Shri C. R. Pattabhi Raman: When 
an officer is acting in this matter, he 
is acting judicially. If he is not act-
ing judicially. his decision will be 
struck down by the courts. 

Mr. Speaker: Here the consequenc-
es will fall upon the head of the 
shareholders who still continue in that 
company .... 

Shri M. R. Masanf: And not upon 
the officer. 

Shrl C. R. Pattabhl Raman: Suppose 
by the death of a shareholder, the 
comPlllly has only less than seven 
members. 

:Mr. Speaker: There are two parties 
to this. Stringent provisions have 

been made, so far as the shareholders 
are concerned. Therefore, the share-
holders are alert and they pass a 
resolution and bring it up before the 
Government. One officer of the Gov-
ernment. for varioUs reasons, may say, 
"I am not going to recognize it". Now 
whatever he says, unless the Minister 
or some superior officer interferes. is 
binding on the company, because there 
is no appeal. 

Shrl C. R. Pattabhi Raman: The 
Supreme Court has ruled in many 
cases .... 

Mr. Speaker: All the same, he is 
liable for punishment if he carries on 
the business in the same manner. If 
he has not modified it, he cannot Carry 
on and he has to close down. It all 
depends upon the sweet will of the 
officer and there is nO appeal. Then 
what happens? 

8hri C. R. Pattabhl Raman: The 
Supreme Court has held on more than 
three occasions that in all thes"" 
matters where a penalty or disability 
is involved, the officer is acting judi-
cial�y and he must give his reasons. 
His decision will be struck down by 
the judiciary if the reasons are not 
given or are not convincing. 

8hri Kanungo: Apart from what 
the courts have said, this clause pro-
vides that the Central Government 
has .... 

Mr. Speaker: If you want to stick 
to this, why don't you say "except 
where the number has gone down to 
less than seven"? 

Shri Kanungo: The officers are 
bound to follow the law everywhere. 
In the case mentioned by Shri 
Morarka, where the number has been 
reduced below the limit, obviously, 
the officer has got to agree to it. It 
he does not, then he is violatin.g the 
law. 

Mr. Speaker: If the director of a 
company violates Il provision you Int-
pose a penalty. You make him liable 
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[Mr. Speaker] 
for all that happens to the company. 
But suppose an officer does not act, 
then his increment does not stop, un-
less the party goes to the court of 
law. Why should there be a one-
sided traffic like that~ 

Shri Kanungo: If I have to argue 
with you .... 

Mr. Speaker: It is not arguing with 
me. I am speaking on behalf of the 
whole House, and I am entitled to say 
that this will lead to unnecessary con-
sequences. It cannot be passed by a 
snap vote. 

Shri Kanungo: No, it is not a snap 
vote. 

Mr. Speaker: There is nO meaning 
in making this remark. I am always 
entitled to ask questions. 

Shri Kanungo: I am sorry, it I have 
been misunderstood. I never meant 
it. 

Mr. Speaker: Order, order. Hon. 
Members must know what I am a 
member of this House as any other 
member and in case of voting I can 
exercise my right one way or the 
other. Therefore, as an ordinary 
member I am entitled to know 
thoroughly and satisfactorily any pro-
position that is placed before this 
House. That is No.1. I am also 
entitled, under the rules, to explain 
an amendment before it is placed be-
fore the House, so that han. Members 
may understand what exactly is hap-
pening. On that ground also, I am 
enti tled to ask the Minister to carily 
these issues until I am thoroughly 
satisfied, and no Minister should get 
impatient so far as this matter is con-
cerned and say "you may do this or 
that". It is wrong. 

Shri Kanungo: I am very sorry if I 
have been misunderstood. What I 
meant was that it is very embrassing 
to reply to the remarks from the 
Chair. It is easier for me, as you 
will understand, to meet the point of 
Shri Masani and hit him back. 

Mr. Speaker: I am also only trying to 
get clarification On some points. There 
is no question of embarrassment. The 
hon. Minister can very well meet my 
arguments. 

Shri Kanungo: If you will give me 
that privilege .... 

Mr. Speaker: Absolutely. When I 
put him a question I ought not to be 
thick-skinned. I am bound to hear it, 
when an argument is made or my 
argument is met with another argu-
ment. One should not take it amiss. 

Shri Kanungo: It is very generous 
of you. 

Mr. Speaker: I hope that is all that 
he has got to say. 

Shri Kanungo: All those factors 
were considered in that Joint Com-
mittee and we came to the conclusion 
that there are certain tendencies 
among public companies to converi 
themselves into private companies to 
avoid the penal provisions of the law. 
There have been instances where, be-
cause ,the managing agency was not 
permitted in the case of some com-
panies, they converted themselves linto 
private companies. 

Mr. Speaker: What is the harm if 
you, without prejudice to the power 
that is being vested in the Govern-
ment, make it impossible for any 
officer to refuse to re·cognize a com-
pany in case the number goes down? 

Shri Kanungo: The officer has got 
to follow the Act and act legally. He 
cannot act illegally. When he is asked 
to consider, under clause 11, any pro-
position, then he has to observe all the 
provisions of law. 

Shri C. R. Pattabhi Raman: Section 
45 of the Act is very clear. I should 
have read it earlier. It refers to a 
situation where the number goes be-
low seven in the case of a public 
company and below two in the case 
of a private company. It says: 
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"If at any time the number of 
members of a compallY is reduced, 
in the case of a public company, 
below seven, or in the case of a pri-
vate company, below two, and the 
company carries on business for 
more than six months while the 
number is so reduced, every person 
who is a member of the company 
during the time that it so carries on 
business after those six months and 
is cognisant of the fact that it is 
carrying on business with fewer 
than seven members or two mem-
bers, as the case may be, shall be 
severally liable for the payment of 
the whole debts of the Company 
contracted during that time, and 
may be severally sued .therefor." 

Then section 433 refers to winding up 
of a company. 

Mr. Speaker: Then the position is 
worse. Under this clause, if the num-
ber is reduced, the company cannot 
carry on. It it does, it is liable to 
penalties. So, it has to close down. 
To avoid that, it wants to convert it-
self into a private company. If the 
company passes a resolution to that 
effect and the Government does not 
accept it, it cannot carry on the busi-
ness. It has to close down. 

Shri C. R. Pattabhi Raman: Section 
433 refers to the winding up of a 
company, where also the number of 
members Or shareholders have been 
mentioned. So, if an application is 
made by the company to the Govern-
ment, there is no discretionary power 
to the officer. The officer has no dis-
cretion where the number goes down, 
because there is a specific clause about 
the reduction in number. Actually, a 
shareholder may die and there may be 
trouble about his heirs. Till the 
question of his successor is decided, 
the number may be six. 

Mr. Speaker: The hon. Member is a 
good advocate. He knows that the 
Privy Council has said that judges 
can decide rightly and wrongly-
more so the executive. If they decide 
wrongly and refuse to give, there is 

no penalty imposed upon them under 
the law. 

Shri Kanungo: It is imposed on the 
Government. If the Government vio-
lates the law, it is liable to be pulled 
up by the courts. 

Mr. Speaker: I have heard enough. 
Shall I put the clause to the vote of 
the House or is there anything more 
to say for the hon. Minister? 

Shri Kannngo: No, Sir. I was O!1]Y 
mentioning that there have been cases 
where there have been deliberate 
attempts at converting public com-
panies into private companies. 

Mr. Speaker: I shall put clause 11 
to the vote of the House.. .. There is 
no amendment to it. 

The question is: 

"That cIa use 11 stand part of the 
Bill." 

The motion was adopted. 

ClaUSe 11 was added to the Bill. 

Clanse 13 -(Amendment of section 
41). 

Shri M. R. Masani: I do not oppose 
the clause but I think it is a defec-
tive one, like clause 11, which has 
been hastily passed just now. I hope 
a little more attention will be given 
to the difficulties that are pointed out. 

The proposed amendment to section 
41 requires that a person must agree 
in writing to become a member of a 
company, but the amendment does not 
say what form that writing should 
take. An alteration of section 110, 
sub-section (1), appears to be neces-
sary because an application for trans-
fer of shares may be made either by 
a transferor or a transferee under 
that sub-section. The point I want to 
ask the hon. Minister is this. Suppose 
this option is exercised by an applica-
tion being made by the transferor. In 
that case, how will there be any 
agreement or contract between the 
transferee and the company which 
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[Shri M. R. Masani] 
establishes his membership? I sug-
gest, therefore, that this clause is de-
fective and it should specify what the 
form of agreement in writing should 
be and by whom; otherwise, there is 
a lacuna which you will leave un-
covered. 

Shri Kanungo: The types of these 
associations will be varied and it is 
presumed that their articles of asso-
ciation will provide for the forms of 
transfer and all that. At the time of 
registration when a man comes to 
become a member, he looks into the 
articles of association where these 
things are provided for. If they are 
not provided for there, you have got 
the omnibus power whereby under 
the rules prescriptions can be made. 

Mr. Speaker: Here the words are 
"agrees in writing". 

Shri Kanungo: What will be the 
form of writing and what will be the 
type? That is what Shri Masani says. 
I say that it must be provided for 
normally in the articles of association. 
It it is not done, it can be provided 
for under the rules. 

Mr. Speaker: Certainly. The ques-
tion is: 

"That clause 13 stand part of the 
Bill." 

The motion was adopted. 

Clau.se 13 was added to the Bill. 
Clanse 14 -(Insertion of new sec-

tion 43A.) 

Shri M. R. Masani: I have amend-
ments Nos. 2 and 3 which I would like 
to place before the House. Amend-
ment NO.2 to clause 14 suggests that 
in place of 25 per cent in line 35 on 
page 7, 40 per cent be substituted. The 
clause as at present reads like this: 

"Save as otherwise provided in 
this section, where not less than 
twenty-five per cent of the paid-up 
share capital of a private company 
haying a share capital, Is held by 

• 
one or more bodies corporate, the 
private company shall,-" 

Now the point is this. The purpose 
of this whole clause is to assure that 
where substantial public money is in-
vested in a company directly or in-
directly, that company should not be 
allowed to behave as a private com-
pany or get the benefits of being a 
private company, because the moneys, 
according to the Shastri Committee, 
are public moneys. The clause as at 
present, however, would allow the 
mischief of the section to apply to a 
company in which another private 
company owns 25 per cent of the 
share capital. By no stretch of lan-
guage or imagination, can it be argu-
ed that where one private company 
owns 25 per cent of the share capital 
of another private company, public 
monies are involved to a considerable 
e:pent! This is a travesty of lan-
guage to try and smuggle into this 
clause something which never form-
ed part of the intention with which 
we started, which was that wherever 
considerable public monies are in-
volved in a private company it should 
not be allowed to function as a pri-
vate company. The clause as at pre-
sent says that if any public company 
has only one-fourth of the share 
capital of another private company, 
even then the second company cannot 
become a private company. There-
fore, if this is to stand, I suggest that 
4() per 'cent would be a slightly more 
substantial proportion than 25 per 
cent. If you must have this limita-
tion then let it be a little more reason-
able. 

So far as the other amendment is 
concerned, it is a small one. It arises 
in sub-clause (6). I think it would 
make the position easier where com-
panies incorporated abroad are parti-
cipating in joint stock enterprise in 
this country. 

Shri Morarka: I do not think your 
amendment fits in very well. Will 
you kindly read your amendment? 
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Slui M. R. Masani: It says that in 
place of "or", the words "and/or" be 
substituted. 

Shri Moraro: Kindly read the 
clause after putting "and/or" in place 
at. "or". 

Shri M. R. Masani: "to a private 
company of which the entire paid-up 
share capital is held by another 
single private company and/or by 
one or more bodies corporate incor-
porated outside India;" 

Shri Morarka: If the entire paid-
up capital is held by a single company, 
where is the question of putting 
'and'? There can only be 'or'. There 
cannot be 'and/or'. 

Mr. Speaker: He is willing to omit 
'and', 

Shri M. R. Masani: Sir, I do not 
press it. 

Mr. Speaker: Hereafter, I shall ask 
the hon. Minister immediately an 
amendment is moved whether he 
agrees or does not agree to it. 

Shri KanUDgo: I do not agree to 
this. 

Mr. !ipeaker: If he agrees, no more 
discussion is necessary. 

Shri Tangamani: My amendments 
are Nos. 40 and 104. By amendment 
No. 40, I want lines 20 to 39 on page 
9 to be deleted and by my amendment 
No. 104 I want lines 9 to 36 on page EI 
to be deleted, that is, in the first por-
tion I want this proviso to the origi-
nal clause which has come in to be 
deleted as also sub-clause (6) which 
is really the exemption clause. 

My hon. friend, Smi Masani, has 
explained to us ~he reason why the 
Shastri Committee went into the ques-
tion of treating certain so-called pri-
vate companies as public compallies. 
He has rightly pointed out, as was ex-
plained when the original Bill was 
before the House, that the intention 
that was stated is as folloWli: 

"This amendment is for those 
companies which employ public 
money to an appreciable extent and 
that they should be submitted to 
restrictions and limitations as to 
the disclosure or otherwise as will 
apply to public companies. It is pro-
posed to exempt a private company 
which is wholly owned either by 
another private company registered 
in India or by one or more foreign 
companies from the operation of 
the new requirement." 

This is how the intention of bringing 
in this new section 43A was men-
tioned. But I would like to correct 
my hon. friend, Shri Masani. The 
Shastri Committee, when they dealt 
with it in great detail, have also sug-
gested that the proper amendment to 
this would be defining when a pri-
vate company is to be treated as a 
public company. In my opinion that 
is a very' good way of amending it. 
They took the definition clause, name-
ly section 3 and said that section 3(1) 
(iv) may be recast as foHows. Origi-
nal section 3(1) (iv) says: 

" 'Public company' means a com-
pany which is not a private com-
pany." 

They define what a private company 
is in the earlier portion 
and then say "Public company means 
a company which is not a private com-
pany". The amendment which has 
been suggested by the Shastri Com-
mittee is this: 

"Provided, however, that any 
private company in which shares 
to the extent of twenty-five per 
cent. or more of the paid-up capi-
tal are held by one or more com-
panies, public or private, shall be 
deemed to be a public company." 

Here, what the Shastri Committee 
suggests in a concise manner is a new 
type of public companies which will 
arise. They do not mention anything 
about dealing with public funds. 

Shri ¥. R. ¥asIInl: They were absent 
minded. 
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Shri Tangamani: You said that the 
intention which was mentioned to this 
lIouse was for public monies, but the 
Shastri Committee have suggested 
that. So it will not be correct to say 
that the Shastri Committee did not 
want to apply this. 

I believe when the Government 
brought forward this Bill here, they 
did not want to adopt the Shastri 
Committee's recommendation as it is 
by merely incorporating it in the defi-
nition clause, because they felt that 
there may'· also be other companies 
which may be patently private com-
panies but which may come as public 
companies and there may be public 
"Companies which will come as private 
~ompanies. That is why this new ori-
ginal clause 15 had to be introduced. 
That was section 43A. As Members 
of the Joint C"mmittee are aware, 
this is a clause on which there has 
been discussion for several days. As 
a result of all this, the new clause 14 
has emerged. 

My submission, as I have already 
mentioned in the note of dissent is, 
if we had been left with the original 
clause, namely clause 15, it would 
have substantially met the ends of 
justice. But, with these provisos and 
with these exemptions which have 
been given-I do not want to take the 
time of the HOuse by reading the pro-
visos and exemptions--it has been 
watered down to a considerable extent. 
While speaking on the First reading 
of the Bill, I have already read in 
-extenso the original claUse lIi. I 
shall now briefiy mention the reason 
why the original clause would have 
been the proper thing. The original 
dause, as the amendment puts it, will 
read as follows: 

"Save as otherwise provided in 
this section where not less than 
twenty-five percent of the paid-Up 
share capital of a private company 
having a share capita!, is held 

by one or more bodies corporate, 
the private company shall,-

These are exactly the words which 
have been suggested by the Shastri 
Committee report. 

"(a) on and from the date on 
which the aforesaid prcentage is 
first held by such body or bodies 
corporate, or 

(b) where the aforesaid percen-
tage has been first so held before 
the commencement of the Com-
panies (Amendment) Act, 1960, 0Jl 

and from the expiry of the period 
of three months from the date of 
such commencement unless within 
that period, the aforesaid percent-
age is reduced below twenty-five 
percent of the paid-up share capi-
tal of the private company," 

become, by virtue of this section a 
public company. This is really ela-
borating and expanding what the 
Shastri Committee has said. The in-
tention of the Shastri Committee has 
been made abundantly clear if we 
stopped with this. The proviso, with-
out any refiection On the Government 
or the Administration, is likely to be 
used in such a way that companies 
which have been dealing with public 
moneys, or companies which come 
under this definition as a public com-
pany, are likely to be exempted and 
made into private companies. As you 
are aware, this is exactly what the 
Shastri Committee says. The Shastri 
Committee says: 

"It is, however, well know that 
there are many private companies 
with large capital doing extensive 
business and controlling a number 
of public companies. This is made 
po$ible because funds of other 
companies, public or private, are 
invested in such companies. As 
public money is invested in such 
companies, there is no reason for 
treating such companies as privatI: 
companies." 
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This is one of the reasons given. 

"The problem of private com-
panies has always been somewhat 
difficult. On the one hand, there 
are genuine private companiell 
which are nothing but glorified 
parternerships and, on the other, 
there are private companies whose 
operations, financial and industrial 
are far wider than those of many 
public companies. 

Instances are many. Many instances 
were given to us in the Joint Com-
mittee itself. There are private com-
panies-not private companies which 
are private companies of the Govern-
ment-which come under the strict 
definition of private companies under 
the Companies Act and they are con-
trolling enoromous finances. 

"To meet this problem, the 
Cohen Committee created the cate-
gory of exempted private com-
panies . ... 

At the same time, there is no 
doubt that 

Uprivate companies, which em-
ploy ptIOlic money directly or 
indirectly to a considerable extent 
-should be subject to the same res-
trictions and limitations as to dis-
<closure and otherwise as apply to 
public companies. We, therefore, 
recommend that a proviso be add-
ed to section 3 (1) (tv) in these 
terms:-

'Provided, however, that any 
private company in which shares 
to the extent of twenty-five per-
cent ot- more of the paid-up 
capital are held by one or more 
companies, public or private, 
shall be deemed to be a public 
company.' M 

He aleo states in another p1ace how 
the distincfion between a private 
company and a public company should 
go and ultimately there should ·be one 
company. There are two views: one 
.... anting that al1 the companies Should 
be private companies and the other 
wanting that all the companies shoul" 
1364 (Ai)~. 

be public companies. The attempt 
must be to make most of the com-
panies into public companies. U1ti-
mately, companies are dealing willl 
public moneys, whether it is money 
which has been advanced by the Gov-
ernmen t or advanced by the public 
at large, it is public money. It is at 
stake. That is why the intention ia 
that ultimately we must have only 
one form of company, that is the 
public company. Here, there are cer-
tain restrictions. It is only in such 
cases where 25 per cent of the paid-
up share capital are held by one or 
more private companies, these com-
panies are made public companies. 
That is the intention. 

I fully agree with the original 
claUSe as it has been introduced here. 
I fully endrose the purpose for which 
the original clause was brought here. 
It has been very ably put forward by 
the Shastri Committee itself. I submit 
that the priviso is of such a 'lature 
that it will very easily lead to mis-
interpretation. In the same way are 
the exemptions. I would read one (I[' 

two exemptions. 

"Nothing in thiA section shall 
apply-

to a private company of which 
the entire paid-up share capital 
is held. by another signle private 
company or by one or more 
bodies corporate incorporated out-
side ~ndia; 

This is a thing which generally ~ 
away the spirit of that. If the entin 
paid-up share capital is held by • 
single private campany which is re-
gistered outside India, it will not 
constitute a public company. 

"or to any other prh'8te company 
if, but only if. each of the follOW-
ing cond;tions is .... tisfied, name-
ly:-

(i) that the body corporate (I[' 

each of the bodies corporate 
holding shares in the privat. 
company is itself 8 private 
<company. 
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[Shri Tangamani} 
(ti) that no body corporate is the 

holder of any shares in any 
such shareholding company, 

(iii) that the total number of share 
holders .... etc. 

There are two or three exemptions. 
These exemptions really take away 
the spirit. It is only taking us to 
where We were before the Amending 
Bill came in. About the new private 
eompany which is sought to be intro-
",uced by section 43A, there have been 
eomments in the press. When the 
aubject was discussed before the Joint 
Committee and immediately after the 
Bill was introduced here, this was 
.ne of the clauses which came up for 
.,ery serious comments. We find when 
we go through the evidence which 
has been recorded, certain interests 
laave always been stating that the 
oreation of a new kind of private 
eompany is not in the interests of 
justice, etc. Ultimately, this has come. 
'My fear is that all these provisos and 
exemptions have come more to ac-
eommodate pressures trom one end 
IlIld the effect of this clause 14, name-
ly, the new section 43A will not be 
what it 'was intended by the Shastri 
Committee. 

I belie.,e I have said enough. The 
.riginal intention of the Shastri Com-
mittee was very well reTealed in the 
mginal Amending Bill. The re-draft-
ing has been very weI! done. If this 
re-drafted section without these pro-
Tisos and exemptions is taken in, it 
will be what it was and as was ex-
pressed by many Members of the 
Joint Committee also. With these re-
marks, I submit that these two amend-
ments, Nos. 40 and 104 may be ac-
eepted by the House. 

Shri Nathwanl: I rise to support 
amenliment No. lOS. It seeks to add 
.nly two words. 

8hri M. R. Ma;:aaj: It has not been 
eirculated. Please read it. 

Shri Nathwani: By inadvertance, it 
may not have been circulated. 

After "share capital" insert "or de-
bentures". The condition of share-
holding is sought to be enlaried by 
saying that if another company owns 
even 25 per cent of the debentures 
issued by that particular private com-
pany, that private company would be 
considered as a public limited com-
pany. That is the effect of my amend-
ment. 

While I want to support my amend-
ment, I also war.t b OPPOSe the 
amendments moved by my hon. friends 
Shri M. R. Masani and Shri Tanga-
mani. I shall try to' trace the genesis 
of this idea. There are very highly 
pra'sed privileges accorded to private 
limited companies. For instance, under 
the existing Act, they are exempt from 
the necessity of filling their accounts 
and making it available to public. 
Secondly, they are not subject to the 
remuneration regarding over-all ma-
nagement. Further, there are provi-
sions wh'ch require the appr0val of the 
Central Government regarding the ap-
pointment of managers, managing dir-
ectors and their remuneration, from 
which they are exempt. So, in several 
important matters these private limit-
e companies are exempt, and, as was' 
just now pointed out by the han. Min-
ister, there is a tendeney for some of 
the public limited companies to con-
vert themselves into private limited 
companies with the sole object of cir-
cumventing these wholesome provi-
sions; of the law. 

But the whole idea of recognisinC 
private companies is to give exemption 
to genuine small concerns. May be 
there are family members, may Ire 
there are some friends, who want to· 
start a business on a small scale. This 
was the original idea with which this 
special category of private companies 
was created, and it has been a recant 
product. But from time to time it 
was observed that these provIsions 
ware lMing abused. In the guise' or 
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private companies, even business on a 
..,ery large scale was being done, and 
'ihat is .... hy it became necessary to 
restrict the operations of private com-
panies. That is how the idea of sub-
sidiaries of public limited companies 
came to be recognised. That is why 
subsidiaries of public limited com-
panies were not and are not exempted 
under the present law, from these 
provisions. 

Now we have gone a step further. 
It became necessary to consider then 
the criterion which should apply in 
demarcating the line between public 
limited companies and private limited 
companies. It has been admitted that 
only genuine small parternerships or 
only family concerns should be 
eXempted. In England, the Cohen Com-
mittee devoted considerable attention 
to this matter and tried to take into 
'account various tests--the test of capi-
tal employed, the test of the number 
of employees, the (est of turnover and 
itO on. It considered whether one or 
more such tests could be applied, and 
eame to the conclusion that none of 

. these tests was satisfactory. The 
Shastri Committee also naturally 
applied its mind to ~this question, but 
I am sorry to say that in doing so, it 
only paid attention to it in a rather 
cavalier or summary manner. They 
accepted one test and one test only, 
namely hnw far public moneys were 
invested in the private company con-
eerned. Having said so, they hastened 
to provide a short formula which was 
referred to by the previous speaker. 
He was satisfied with that, but it does 
not contain the logical consequences 
of the test laid down by the Shastri 
Commitee itself, namely seeing whe-
ther and how far public moneys have 
lowed into the private company or 
not. That is why it became necessary 
for the Joint Committee to insert a 
"ew provision, namely sub-spction (6). 

For instance, a private company in-
..,ests in another private company. 
1!Iach of these private companies may 
uvetwo members each. In all, there 
are four persons who bring their 
moneys together. How can you say 
that the IElCOIld private eempany hu 
lIeeome • public limited company? 

The test being utilisation or employ-
ment of public funds, can you say that 
investment by a private company 
which has a limited number of share-
holders in another private company 
would make the later a public limited 
company? That is why the Joint 
Committee went to the logical con-
clusion and inserted sub-secion (6) 
wherein they took into consideration 
the shareholding of private limited 
companies and said that if the total 
number of shareholders of the share-
holding company or companies toge-
ther with the_individual shareholders, 
of the private company in which share 
mere held by private companieo did 
not exceed 50, the latter private limit-
ed company would continue to remain 
a private limited company. That was 
the logical conclusion and that is why 
it became necessary to incorporate it. 
Therefore, Shri Tangamani's amend-
ment seeking to delete it is not based 
on logical grounds at all. 

But my complaint is that the J0111t 
Committee did not improve upon it 
in other respects. Whereas they took 
into consideration whether the 
real persons who owned shares in a 
private limited company were 50 or 
more, they did not take into considera-
tion how far public moneys were in-
vested in the private limited company. 

It is well known that a privata 
limited company depends not only OR 
its share capital, but also en capital 
raised by issuing debentures. By res-
tricting this definition only to the in-
vestment in the equity share capital, 
we have excluded investment by way 
of degentures by either private or 
public limited companies. 

13'47 hI'S. 
[MR. DEPUTY-SPEAKER in the Chair·l 

This idea of capital consisting of 
.,quity capital and debentures in part 
is not an uncommon thing. 'When we 
look at the definition of a private com-
pany, we tlnd the restriction that not 
only its share capital should be subs-
cribed to by only a limited number of 
persons, but also that the debentures 
issued by it should not be issued to 
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public generally. It is not open to the 
private limited company to invite subs-
criptions for its debentures from the 
public at lage. If it invites subscrip-
tions to its debentures from the public, 
public money flows, and it sheds its 
character as a private limited com-
pany. Therefore, the logical thing to 
do it to include not merely the share 
in the equity capital but also the 
share in the debenture capital owned 
b,y the public companies. 

Again, when we come to section 372, 
which section is also being substituted 
by a new one in Clause 136, we find 
the provisions which control the pur-
chase by one company of shares of any 
other company or companies, but there 
you will find that the restriction ap-
plies to debentures also. A company 
cannot buy shares of another company 
beyond a cartain limit. Likewise, it 
cannot buy debentures also beyond a 
certain limit. Otherwise, there is in-
ter-investment, and there is concen-
tration of wealth. For this reason, the 
principle of capital consisting partly of 
share capital and partly of debenture 
cap'tal is very well rreognised and has 
also been acted upon in several parb 
of this Act, and I fail to see why it has 
not been given effect to in this clause. 
~n the English Act also, which contain. 
s similar provision, the holding is not 
confined merely to share capital but 
it covers the purchase of debenture!! 
also. 

Objection has been raised sayi!lg 
that, after all, debenture-holders are 
in the position of creditors, they are 
secured creditors, and they have noth-
ing to do with the management of the 
company, whereaJ; a share-holding 
company by being a shareholder is en-
titled to take part in the management 
of that company, and, therefore, we 
are restricting this' provision only to 
ahareholding. This is the line of 
argument. When moneys are raised 
by debentures generally, and I say 
generally but invariably when the 
amount raised is large, the debenture-

holders are given a right to appoint 
their nominees, at least, two, on the 
board of directors. I ask with em-
phasis whether any instance can be 
cited where any company has raised 
a very large amount by way of issuing 
debentures, when the debenture trust 
deed did not provide at least for the 
appointment of two directors on the 
board of the company. Therefore, the 
argument that because they are in the 
position of credi'tors or outsiders and 
they do not take part, therefore, we 
should exclude debenture-holding of 
another company does not at all appear 
to me. 

Therefore, I commend my amend-
ment seeking to incorporate the wor~ 
'CT debentures' after the words 'share 
capital.' 

Sbri Morarka: I wish to commend 
our amendment No. 108 which h81 
been so ably moved by my colleague 
Shri Nathwani. 

The Shastri Committee laid down, in 
fact, only one criterion for treating 
private companies as public companies, 
and that criterion is whether public 
moneys are involved or not. Whether 
public monies are involved in the fann 
of share capital or in the form of 
debenture capital is, according to us, 
immaterial. As long as public money 
is involved-and that is the criterion 
which the Shastri Committee has laid 
down, and it has been accepted-
there is ample justification, according 
to me, to include the word 'deben-
tures' after the word 'shares'. Irres-
pective of whether 25 per cent of the 
share capital of a company is owned 
by another body-corporate or whether 
25 per cent of the debenture capital 
is owned by another body-corporate, 
that company whose capital is .. 
owned should become a public com-
pany. 

I wish to say a few more words Ia 
this connection. My hon. friend Shii 
Nathwani referred to the Cohen Com-
mittee and the practice in England. 
But there is one distinction betw~ 
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the private companies in England and 
the private companies here. All these 
precautions such as publicity, giving 
of information, filing of documents 
with the registrar etc. are taken in 
order to inform the public of the 
affairs of a company in which public 
money is invested. In the English 
Companies Act, there is no provision 
at all that a private company should 
bear the word 'private' after its name, 
whereas, in India, after the Act of 
1956 we have by statute provided that 
ev~ private ccmpany should men-
tion the word 'private' as a part of its 
name. In other words, here, any per-
lIOll who is dealing with a company will 
know whether he is dealing with. a 
private company or a public company. 
And if a person deals with a private 
company, knowing fully well that he is 
dealing with a private company, he 
certainly knows what his rights and 
duties are in respect of that company. 
Therefore, ~ Cathen Committee's 
example, does not support our conten-
tion so tar as converting private c.m-
parries into public companies is con-
cerned. There is a small distinction, 
and I think that distinction has to be 
borne in mind. 

A good deal of apprehension has 
been expressed about converting 
public companies into private com-
panies, and steps are, therefore, being 
taken to safeguard against that danger. 
But what I personally feel is that 
there is an equal danger of converting 
these so-called private companies into 
public companies, because our tax 
laws, and our revenue measures pro-
'ride a certain definite advantage in 
favour of a public company. Sir, you 
are quite familiar with section 23-A 
of the Income-tax Act. Those com.. 
panies are called sectiOn 23-A com-
panies, and under that section, if there 
is a public company, the majority 
shares of which or 60 per cent--I do 
not remember the exact percentage--
are controlled and owned by less than 
aix persons, then that company would 
be deemed to be a private company 
for the purpose of the Income-tax Act. 
But If there is a public company, the 

majority shares of which are owned 
by less than six persons, then it cannot 
be deemed to be a private company 
within the meaning of the Income-tax 
Act. Now, the tendency would be that 
a company may be formed with seten 
.r eight members, because the mini-
mum qualifications necessary for a 
public company are that it should 
have se"en member» at least; thus, a 
public company may be formed with 
seven or eight members, and not less 
than six persoIlI would then control 
the majority shares of that company, 
and that company, as compared to any 
other company, would tend to benefit 
financially, because it will not be com-
pelled under section 23A of the In_ 
come-tax Act to declare dividends or 
to distribute its reserves or undergo 
the other consequences. Therefore, 
according to me,the House has given 
a lot of weight to the problem of con-
verting public companies inm private 
companies, but they have completely 
overlooked the danger, Which, accor-
ding to me, is more practical and more 
poignant, namely the conversion of the 
so-called private companies into pub-
lic companies. 

I have got here the latest report of 
the Company Law Administration. 
which at least does not disclose any 
alarming ligures in regard to the con-
version of public companies into pri-
vate companies. With your permis-
aion, I shall just read one Or two 
sentences from para 39 of that report. 
It lays: 

''The number of public com_ 
panies converted into private com-
panies has more or less remained 
stationary at the last year's level. 
During l!158-59 there were 57 
cases of conversion of public com-
panies into private companies as 
against 54 such cases during 
11157-58 and 227 in 1956-57." 

So, what is the tendency? As against 
277 in 1956-57. the number has fallen 
to 57 in 1958-59. So, the contention of 
hon. Members and the impression that 
they have sought to create namely 
that there is a Il'owinr tendency on 
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the part of people to convert their 
public companies into private compa-
·nies merely to get certain benefits or 
to escape certain publicity etc. do not, 
according to me, seem to be very well 
founded. 

14 hrs. 

The amendment of Shri Tangamani 
suggests that if the shares are held by 
a bank even on behalf of its clients, 
then the bank should be counted as 
one of the holders of the shares. In 
other words, if a bank holds on behalf 
of an individual certain shares in a 
private company and that percentage 
is, say, 25, even though the shares are 
not held in reality by any corporate 
body and are held only by an indivI-
dual, still, according to Shri Tanga-
mani's amendment, it should be deem-
ed to be a public company. I think 
the Shashi Committee's Report, on 
which Shri Tangamani relies so much, 
clearly lays down the principle, and 
that is whether public money is in_ 
volved or not. It goes a step further. 
Public money must not only be in-
volved but it must be involved to a 
considerable extent, and that consider-
able extent, according to it, is 25 per 
cent. It has defined that. Now, our 
only amendment to that is whether it 
is in the form of a share capital or 
debenture capital, it makes no 
olifference. As long as it is public 
money involved or invested in a pri-
vate company, the affairs of that pri-
vate company must be subject to the 
same scrutiny, the same publicity or 
the same control as that of a public 
company. I therefore feel that there 
is merit in our amendment and I 
would request the hon. Minister to 
consider whether it is possible fof him 
to accept it. 

Before I sit down, I have only one 
more word to say, and that is, again, 
for the information of Shri Tangamani 
who seems to be a little worried about 
these private companies. In one of the 
other clauses, we have provided that 

even those private companies whicll 
will not come under the mischiet of 
this clause, that in any other private 
company hereafter would be required 
to file with the Registrar not only the 
balance sheet, as it was hitherto 
required, but also the profit and loss 
account. So that, to that extent even 
an ordinary priva te company is 
subject to a little more restriction and 
control; to that extent, there would be 
more publici ~y. 

On the whole, this clause is a very 
fair compromise and it embodies the 
recommendations of the Shastri Com-
mittee. If the hon. Minis~er can accept 
our amendment, I think it would meet 
the intention of the Shastri Committee 
to the full extent. I hope the Minister 
would give due consideration to this. 

Shri Kanungo: My hon. friends, 
Shri Nathwani and Shri Morarka, have 
explained the position very clearly. I 
particulorly emphasise the closing re-
mark of Shri Merarka's that this 
clause is in fact the result of a com-
promise after long deliberations. It 
could have been more rigid, it could 
have been less rigid, but we arrived 
at this. The conception that there 
should not be any private companies 
was discussed and has been discussed 
in this legislature, in the Press. in 
public and also in Committees. There 
are countries where this distinctiOll 
does not exist, that is, there is just 
one type of corporation only, not two. 
In the UK, on the laws of which our 
original Act of 1913 was framed, they 
have alteded their law and they haTe 
this distinction but based on different 
principles. Therefore, we thought 
that considering the background of 
history, considering the enstin, 
cir=tances and considering the 
tendencies, this particular pruvision 
would meet the demand~ of 'hr tJmes. 
If in future there are othn d,,'."r:op_ 
menta, it will be time then to consider 
a change of law. But too violant a 
change of law, as it stands at present, 
will not be conduciTe to the best social 
interests of the country. Therefore, 
we hue in the Joint Committee 



:U45 AGB.AHAYANA 3, 1882 (SAKA) (Amendment) 2I..f6 
Bill 

adopted this particular provision. The 
.quantum Of control which is envisaged 
would come into effect if there is not 
less than 25 per cent paid "Up share 
capital held by one or ·more bodies 
'{!orporate. It could have oeen 50 per 
'cent, 45 per cent or 20 per cent. We 
came to the conclusion that 25 per cent 
was the reasonable figure for the time 
being. 

As regards Shri Nathwani's proposI-
tion for considering loans-not all 
loans, but I be:ieve only loans in the 
lcil'ID of debentures to be classified as 
equity capital-the point was also 
'Considered and We deliberately decid~d 
that we should no: include the same. 
As a m;tter of fact, in clause 136 
which changes section 372, the word 
4debentures' \vas there in anuther con-
text of course, but the Joint Commit_ 
tE'e thought that it would not be useful 
to keep it there. Therefore, at the 
present moment, it has been decided 
for the time being that equity capital 
which actually controls the company 
should be taken into consitieratiQn. 
The exemptions provided, to which 
my hon. friend, Shri Tangamani, 
'Objected, are necessary in ·the existing 
circumstances. One of the amend-
ments of Shri M. R. Masani suggests 
that where there is collaboration bet-
ween a foreign company and an Indian 
'{!ompany, it should be relaxed, but we 
'have not deliberately done so because 
we do not know what is the nature of 
'Companies in different countries; also 
they change their laws. Therefore, the 
only concessions we have made i. 
where the entire capital is subscribed 
by the foreicn corporation. We do no' 
go behind that. In certain quarters, 
in the Press and in public, the 
restriction has been considered as too 
rigid; else where it has been consider-
ed as not so rigid. Therefore, consi-
.a.ering the present circumstances, I 
suggest that the clause as adopted by 
the Joint Committee may be accepted. 
I do not accept any of the amendments. 

Mr. Deputy-Speaker: I shall now 
put' amendment No.2 to vote. 

Amendment No.2 was put a"d nega-
. tived. 

Mr. Deputy-Speaker: Now I sbaU 
put amendment No. 3 to the vote at. 
the House. 

Amendment Ne. S was put and nega-
tived. 

Mr. Deputy-Speaker: What aboIlt 
other amendments? 

Shri TangamaJli: Amendments 
Nos. 104 and 40 may be put separate-
ly? 

Mr. Deputy-Speaker: I shall now 
put amendment No. 104 to vote. 

Amendment No. 104 W<l8 put 1l,,1t 
negatived. 

Mr. Deputy-Speaker: Now I shall 
put amendment No. 48 to vote. 

Amendment No. 58 was put and negll' 
tived. 

Mr. Deputy-Speaker: The other 
amendments that are left are Nos. 58 
and 108. I will put them to the vote; 
first No. $. 

Amendment No. 40 was put and ne~­
tilled. 

Mr. Deputy-Speaker: I will new 
put amendment No. 108. 

Amendment No. 108 was put a10d 
negatived. 

Mr. Deputy-Speaker: The questiOll. 
is: 

''That -clause 14 stand part of the 
Bill." 

The motion was adopted. 

Clame 14 was added to the Bill. 

Mr. Deputy-Speaker: Clauses 15 
and 16 have already been voted. I will 
now put clauses 17 to 24 to vote. 

Shri Japnatha Bao (Koraput): 
Sir, I have 3 amendment. to clause 
24 . 



2147 ComPanies NOVEMBER 24, lOOn (Amendment) Bm 

Mr. Deputy-Speaker: Then, I will 
put clauses 17 to 23 to vote. The ques-
tion is: 

"That clauses 17 to 23 stand part 
Of the Bill." 

The motion was adopted. 
Clauses 17 to 23 were added to the 

Bill 
Shri Jaganatha Rao: Sir, only this 

morning I . gave notice of 3 amend-
ments to clause 24. 

Mr. Deputy-Speaker: I can waive 
notice only if the amendments are 
acceptable to Government. 

8hri M. R. Masani: Sir, it would be 
easier if we adopt .the same procedure 
u we adopted last time. Then we 
would know which clauses wouid be 
moved separately. 

Mr. Deputy-Speaker: Then, clause 
25 will be taken up separately. There 
are no amendments to clauses 26 and 
27. I am' putting them to the House. 

The question is: 

"That clauses 26 and 27 stand 
part of the Bill." 

The motion was adopted. 

Clauses 26 and 27 were added to tM 
Bill. 

Hr. Depllty-Speaker: There are no 
amendments to clauses 26 to 35. 

The question is: 

'That clauses 28 to 35 stand 
part of the Bill." 

The motion was adopted. 

Clawes 26 to 35 we.-e added to the 
Bill 

lIIr. Deputy-Speaker: The question 
M: 

"That clauses 36 to 40 stand part 
01 the Bill." 

The motion was adopted. 

Clauses 36 to 40 were added to the 
Bill 

Mr. Deputy-Speaker: The question 
is:: 

''That clauses 41, 43, 46 to 53 and 
54 stand part of the Bill." 

The ma,ion was adopted. 

Clauses 41, 43, 46 to 5! afI(J. 54 w.,.,." 
added to the Bill 

Mr. Deputy-Speaker: Now, I think 
these are the clauses to be taken Up' 
separa tely, 2~', 25, 27 A, 35A, 40A, 42, 
44, 45, 53A, 55 and 56_ We will take 
up clause %ol. 

Clause 2~.- (Amendment of sectiOft 
81} 

Shri .Jaganatha Rao: Sir, I have 
given notice of 3 amendments to 

.dause 24. 

Mr. Deputy-Speai:er~ I alrea~ 

enquired whether they are acceptable 
to Government. 

SIlri KanllllgO: Yes, Sir. 

8hri .Jaga:n&tha Ra8~ Sir I move~ 

Page 12, line 2'f 

for "the Board of directors 
decides" substitute "it is propos.-
ed". (lOg}. 

My object in moving this amend-
ment is this, Amendment to sub-
section (n of section 81 has been 
moved to clarify the position that thO!' 
provisions of sub-section are applic-
able whenever there is a proposal to 
increase the subscribed capital of the 
company irrespective of whether such 
a proposal is made by the Board of 
directors or by the company in a 
general body meeting. This amend-
ment is of a verbal nature and may be 
accepted by the House_ 
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The second amendment is No. 110. 
I move: 

Page 13,-

fOT lines 21 to 28, substitute-

~ (b) to the increase of the sub-
scribed capital of a public com.-
pany caused by the exercise of an 
option attached to debentures 
issued or loans raised by the com-
pany-

0) to convert such debentures or 
loans into shares in the com-
pany, or 

(ii) to subscribe for share. in the 
company: 

Provided that the terms of 
issue of such debentures or the 
terms of such loans included a 
term providing for such option and 
such term." (110) 

Sir, the opt:on which has been pro-
posed by my amendment to sub-
section (3) of section 81 is to enable 
the company to confer an option on a 
lender of money or a debenture-holder 
w subscribe for the shares of the com-
pany, to a specified extent within a 
specified date in future as may be 
lIxed. Sub-section (3) as it stands in 
the amended Bill does not give thi8 
option. . It only recognises an option 
to the lender of a loan or to a deben-
ture-holder to convert any unpaid part 
of the loan Or debenture into shares. 

It is desirable to aUow a company 
to confer cash options of the type now 
proposed provided they are approved 
by the GOIVernrnent. Sub-clauses (1) 
and (1a) as they stand at present 
authorise the company to enable the 
lender to do so by complying with the 
procedve laid down in those two sub-
clauses. In that case, such options 
Ihould be conferred with the safe-
guard of government approval. In 
these circumstances, this amendment 
is necessary and I commend it to the 
House. 

The third amendment is a small ver-
bal one. I move: 

Page 13, lines 29 and 30-

fOT "of the company" substitute-

"passed by the company in gene-
ral meeting". (111) 

commend this to the acceptance of' 
the House. 

Shri KanUDgO: 
amendments, Sir. 

accept thelle' 

is: 
Hr. Deputy-8peaJter: The questioll' 

Page 12, line 27, 

J01' "the Board of directors de-
cides" substitute "it is proposed" 
(109) . 

The motion was adopted. 

IIIr. Deputy-Speaker: The questioru 
is: 

Page lS,-

fOT lines 21 to 28, rubmtute-

"(b) to the increase of the .rub-
scribed capital of a public com-
pany caused by the exercise of IJl 
option attached to debenture. 
issued or loans raised by the corn-
pany-

(i) to convert such debentures 
or 108llll into lhares in the 
company, or 

(Ii) to subscribe for &hares in 
the company: 

Provided that the terms of issue-
of such debentures or t'b.e terms of 
auch loans included a term provid-
ing for such option and wch 
term." (110) 

The motion was adopted. 
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Mr. Deputy-Speaker: The question 
is: 

Page 13, lines 29 and 30-

far "of the company" sub3titute 
''passed by the company in gene-
ral meeting" (111) 

The motion Wa.! adopted. 

Mr. Deputy-Speaker: Now, will 
put clause 24, as amended, to the voil!. 

The question is: 

"That clause 24, as amended, 
stand part of the Bill." 

The motion was adopted. 

Clause 24, a.! amended, Wa3 added' to 
the Bill. 

Clause 25- (Amendment of 3ection 84) 

Mr. Deputy-Speaker: There is an 
amendmentg;ven notice of by Shri 
Naushir Bharucha He has given inti-
mati,n that he moves it. But he i.!I not 
present hinu;elf. I am told that the 
hon. Speaker announced that those 
who wanted to move certain amend-
ments might give intimation. noe 
intimation is all right. But that alone 
cannot enable it to be treated .. 
having been moved. 

Shrl Kanungo: When the hon. 
Speaker mentioned about intimation, 
be meant that the intimation should 
be passed on to the Table within balf 
an hour. 

Mr. Deputy-Speaker: That was done. 
But, now, he ought to have been bere. 
: cannot take it up. 1 will put the 

. clause to the House. The question Is: 

''That clause 2~ stand part of the 
Bill." 

The motion wa.s adoptect. 

..cIaUlle 25",a.s added to .th.Jli!!. 

New Clause 1I7-A 

Dr. M. S. ADey: I beg to move: 

Page 15,-

after line 31, insert-· 

'27A. Insertion of new sectiotl 
1I1A.-After section III of the princi-
pal Act, the following section shal! be 
inserted, namely: 

"IlIA. (1) :f the Company or 
its Board of D.rectors intimates ia 
writing its decision not to register 
the transfer or transmission of a 
charge, or in th .. case cf an appeal, 
if the Central Government informs 
the applicant of the dismissal cd 
th& appeal against the Company's 
decision of refusal to register or if 
the result of a proceeding, if 
launched by the aggrieved trans-
f .. ror or the transferee under sec-
tion 155 of this Act, has the conse-
q uence of the dismissal of the 
application b register the transf .. r 
or transmission of a share purchaa-
ed by the transferee, the transfer 
or transmission of the members 
charge shall be deemed to be void 
or inoperaLve from the date of the 
intimation either by the Compauy 
or by its Board of Directors or by 
the Central Gcwernment, as the 
case may be. 

(2) Such intimation either by 
b.e Company or its Board 01 
Directors or by th.. Central Gcv-
ernment sball be despatched te 
the buyer aB well as to the sellH 
within two month! from the date 
of refusal to recognise and register 
th.. transfer or transmission of a 
share and in the case of the Cen-
tral Government .... ithin tw& 
months from the date of th .. 
judgment in appeal. 

(3) Wher .. either the Company 
or itA Board of Directors or the 
Central Government omits t& inti-
mate ei ther the buyer or the seller, 
either, of them may intimate ia 
writing the ComiIany or Board of 
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Directors of that Company or the 
Central Government, as the cue 
may be, and shall additionally in-
form the other party to the tran-
saction in writing that the trlllUl-
fer or transmission of share hu 
become void or inoperative and 
that status quo ante be restored by 
placing the parties respectively in 
ihe same position as if the transac-
tion had not taken place. 

(4) In respect of such in,ima-
tion in writing under sub-section 
(3). the party other than the party 
sending written intimation shall, 
with:n one month from the date 
of r€<:eipt of such intimation, per-
fonn all acts necessary te> restore 
status quo ante the date of traru-
fer or transmission of the shari! 
sold. 

(5) Where the other party 
omits to comply with the provision 
of such section ( 4), the seller if 
aggrieved may institute a civil 
suit in proper civil court against 
the other party to the transaction 
1:> get back the charge certificates 
on offering refund of money valu" 
of shares received by him and if 
the aggrieved party be the buyer, 
to get a refund of the consideration 
paid to the seller on surrendering 

"the share certificates together with 
other connected documents and on 
effering restoration of any divi-
dendB or other benefits received 
subsequent to transfer: 

Provided that such suit shall be 
instituted within a period of 3 
yean; from the date of service of 
intimation mentioned in sub-
section (1) and provided further 
that such suit shall be filed within 
a period of 3 years from the date 
-of receipt of intimation under rub-
uction (2), lIS the case may be. 

( 6) In IlUit.!l institut~ by virtue 
of provisiClllS of IlUb-section (II) , 
the company may be made a party 
by the court suo mom or on appli-
cation by any party to IIIoe IUIt." 
(88) 

Sir, this amendment arises out aI. the 
feeling of oppression to which seUing 
holders of their shares in the Brman 
Maharashtra Sugar Syndicate Ltd., 
Poona have been called (JIl. to submit 
Vis-a-vis the buyers whose tI"amfenr 
were not approved or registered by 
the Board of Direct:ors of the Syndi-
cate and who al<Q failed in their 
appeal filed W1J.2" 5c"cion III (4) cf 
the Act. Some of these transferees 
filed against the Syndicate in the 
Bombay High Court an application 
under section 155 cf the Act for rec:i-
fication of the Syndicate's register of 
mElffiber3 by registering their transfers 
repudiated by the Board of the Syndi-
cate's directors. This infonnation call 
be had on page 2 of the annual report 
of the synd,cate for the year ended 
30-6-1958. Thus, there was no regUi-
tration of transfers of the Syndicate'" 
shares of the face value of abcut 
Rs. 5,44,705 and the disgruntled 
buyers' reaction involves injury or 
oppression to thousands of the Syndi-
cate's selling share-holders. These are 
sought to be had in trap by the specu-
latin~ buyers as stated below. 

The buyers filed a test case before 
the City Civil Court, Bombay in the 
form of C.S. No. 1746 cl 1958. Thi. 
was decided on 17-1-1959 in favour 
of the plaintiffs (the speculating 
buyers) and the decision that WIUI 
passed against the contesting defen-
dant-a selling member was that the 
latter was to figure as a constructive 
and honorary trustee tor the buyer 
till an indefinite time when the com-
pany would re-decide to register the 
transfer of the shares and place the 
plaintiff 8.'< a member in the place of 
the selling share-holders in the regis-
ter of the Syndicate's members. 
VarioUII kinds of oppressive relict. 
.... ere granted against the selling mem-
bers. The duties cast on him will have 
to be perfonned by him practically 
throughout ru., life without remunera-
tion and irrespective of his conTe-
nience. The selling share holders had 
agreed by an undertaking to make all 
efforts to complete the title ot the 
buyer. 
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A.I.R. 1943 Mad. III contains a v;ew 

that the contract to s.u a limited 
company's share contemplates that the 
transferer wc,uld exert to get the 
transferee on the register of the com-
pany's members. How this could be 
hoped for in the face of the sweet 
and absolute choice of the board of 
directors as per articles of association 
of the Syndicate passes all understand-
ing and comprehension. But such is 
the nature of the contract. However, 
the fact remains that the transaction 
of the sale of the share as contemplat-
ed by both the sides gets frustrated 
w1!.en the board of directors refuses to 
register. Frustration owing to failure 
of a contingency arising out of Section 
32 of the Contract Act is similar to the 
frustration created by the failure of 
the board of directors of the Syndicate 
to ,recognise the transfer of shares. 

What should be the natural result of 
auch frustration is now the question. 
The answer should be that the legal 
result of such failure or frustratiOlll 
is to treat the transaction of the sale 
as inoperative and to make the buyers 
liable to reverse the sale and to render 
the vendor liable to return the price 
or other benefit received by the ven-
dor. For this view, I rely on the prin-
ciples of sections 64 and 65 of the 
Contract Act and also the observa-
tions of the distinguished author, 
Shri Ramaiya, in the top paragraph In 
page 3 of his book Guide to the Indian 
Companies Act, 1956. 

This aspect of the state of things 
between the selling shareholders and 
the buyers in view of the working of 
the Indian Companies Act remained 
UIIlconsidered in the judgment obtain-
ed by the speculating plaintiff buyers 
in their teSt case C.S. No. 1746/1958 
... hich held in the buyers' favour one 
mded equity making the vendor to 
play always the role of constructive 
n-ustee or of an unremunerated ser-
vant to make avai.la;ble to the buyer 
all the benefits, rights and priviltfges 
which the buyer would have got it 
Iris transfer had been registered bYJ taking all kinda of tedious stepa and 

spending money over lawyers. Many 
of the sellers are not lIterate enough 
to undertake such wark. 

The above plaintiffs have served all 
selling share-holders with a notice to 
express their readiness to work 
throughout their life as constructive 
trustees for the lucky and speculative 
buyers in view of the judgement pass-
ed by the City Civil Court Plll'Porting 
to follow the view conceded in 1954 
S.C.R. on 117th page-AIR 1953, S.C. 
385. It can be urged that the v;ew 
of the Supreme Court in paras 20 and 
21 of AIR 1953 S.C. 385 was not follow-
ed by the Bombay City Civil Court. 
The . corollaries of the equity affirmed 
in 45 Bombay L.R. 46 have been ex-
ploited in the City Court's judgement. 
'Ibis is not fair. In these cases, what 
is equitable from the point of view 
of the vendors was not considered. 
Indeed there is no statutory pr()Vision 
in the point as to the protection re-
quired by the vendor against the 

. buyer's claim to treat the vendor 811 
his unpaid constructive trustee or 
agent. Hence the need for some pro-
tective legislation to keep the seller 
WlIharrned and unoppressed by the 
'speculator' buyer in case the latter'. 
application for registration is rejected 
by the company or by some other com-
petent authority. Again the selling 
share-holders reside in differently 
situated places in India. The specula-
tor can take advantage of any breach 
and drag them in courts in Bombay 
...here they reside or in Poona where 
the head office of the company lies. 

To appreciate the nature of the 
oppression which the unwary seller 
would feel, one has to study the seve-
ral relief and injunctions granted by 
the Bombay Court on the last two 
pages of its judgement. To be at 
peace one share-holder has, to my 
knowledge, ordered, as per section 2011 
of the Act, the company to pay the 
dividend if declared to the specula tor 
or to hisbenamidar whoever may be 
considered as the real transferee. The 
share-holders have sold the share to a 
sharebroker and it was the latter who 
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~eems to have sold the shares in turn 
to these speculatars. The speculators, 
though infonned of the above arrange-
ment as to dividend payment, are not 
eontent. By their notice they want 
the selling share~holders to be the 
watch dogs for the buyers a11d to be 
alert to do various duties to the buyer 
free of ccst and with due diligence, 
practically throughou, the life time. 

Such possible enforcement of the 
so-called rights of the buyer on the 
vendor has caused consternation to 
thousands of share-holders. All of 
them must be willing to pay back ~e 
consideraticn and take back the shares. 
Plenty of instances can be cited show-
ing how legislature has intervened to 
curb wagering or speculation through 
forward contracts. The policy of 'ec-
tion 408 of the Company Ad is to adopt 
remedies to nullify oppressing mea-
_ures which caused harassment t.> a 
company's members. It is quite fair 
at a certain stage mentioned in the 
amendment, the purchase in the hands 
of the speculating buyers should be 
considered inoperative with an equity 
in f·avour of the seHer to back the 
.hare on refunding the price or advan-
tage for which the shares were sold 
by the vendor without the slightest 
susp'cion that by the mere fact of the 
sale, a continuous and life-lang oppres-
sion will have to be suffered by the 
seHer as virtual slave or unpaid ser-
vant and dununy of the speculative 
buyer. Necessity for relief as ocr 
amendment is thus obvious. Again, it 
is undesirable that a register of mem-
bers mentioned as per section 150 
should contain members who have no 
ri'ghts at all. I recommend the amend-
ment for acceptance of the HClIlSe. 

Shri Kanungo: I am sorry I am not 
in a position to accept the amendment 
for the broad reason that it cuts acroSli 
!!he very fundamentals of the concep-
tions of Company Law. '11he restric-
tions on shares changing hands should 
be as little as possible. Now, th~ 
are provisions in the law whicb res-
tricts transferability in certai!ll cir-
cwnstances, provided that transfer-
ability is =red under other circlUD-

stances. I may, in this connec:i::>n, 
particularly draw the attention of the 
House to section 111 of the Companies 
Act 1956. Nonnally, companies in 
their Articles of Association provide 
any procedure, restrictions or condi-
tions under which their shares can be 
transferred. Also, the very purpose .>f 
a stock exchange is that the transfer-
ability of the shares with the least 
possible hindrance and least possible 
delay should be ensured. rn fact, if I 
remember aright, one of the condi-
tions under which a company's shares 
can be listed in the stock exc'hangetl 
is its transferability within lhe 
quickest possible time. 

I can fully realise the circumstancetl 
of the solitary case which the hon. the 
Mover of the amendment has mention-
ed. I would like to see the judgement 
of the High Court if it has bf>e. 
brought to the High Court. In the 
or'ginal civil court, the court, I under-
stand., decided that there was all 
obvious injustice to the transferer and, 
lheref:'<l"e, it went out of its way and 
pennitted the transferer to sign pro-
xies as a trustee of the transferee and 
on behalf of the transferee. This is 
rather a peculiar case, but the amend-
ment as has been worded cannot be 
accepted at this stage because it cuts 
at the very root of the transferability 
of the shares. This particular instance 
is one of the out-of-the-way cases an4 
if we find that the provisions of the 
law are not adequate, then We shall 
have to consider it at that stage, but 
at present we should not. 

Mr. Deputy-Speaker: I shall now 
put the amendment to the vote of the 
House. 

Amendment No. 88 was ptlt and 
negati"ed. 

iNew Clause 35A 

Shri '!&JII1UDAIlI: I beg to move: 

Page 17,-

after line 25, insert-
'35A Amendment rY/ 6ection 154.-

In section 154 of the principal Act,-
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(a) in sub-section (1), the fol-

lowing proviso shall be added at 
the end, namely:-

"Prmded that a company 
.hall not close the reg'ster of 
mlIDlbers for a period of fifteen 
days next on which dividencJ.g 
are due." 

(b) in sub-section (2), after 
the words "specified in that sub-
section", the following words, 
brackets and figure shall be insert-
ed, namely:-

"or if a register of members i. 
closed before the expiry C.l 
period af fifteen days referred to 
in the proviso to sub-section 
(1) ,".' (72) 

Th', is virtually clause No. 38 in the 
eriginal amending Bill, except that I 
would like the word "due" to be ilub-
etituted for the word "declared". The 
reasons which were advanced when 
clause 38 wa, introduced will apply to 
my observations. When it was intro-
duced we were told that this pr<}vision 
was inrended to prevent any ma!.a fide 
action on the part of the companies 
calculated to deprive the transferees of 
.mares of the benefits of the d'vidends 
falling due. The amendment which I 
have tabled will bring it in line with 
..-clion 27 of the Securities Contracts 
(Regulation) Act of 1956, which re-
qlrires the transferee to lodge the 
IlE!CUrity and all other documents re-
lating t" the transfer with the com-
pany within fifteen days of the date 
on wh'ch the dividend becomes due, 

I believe this matter was also dis-
eaused by the Shastri Committee, 
which says: 

''In view of section 27 of the 
Securities Contracts (Regulation) 
Act, 1956, requiring a transferee to 
lOOg9 the security and all other 
documents relating to the transfer 
which may be required by the 
eorDplUly for being registered in 

hia name within 15 days of thEr 
date on which the dividend be-
comes due, it might be desirable 
to amend this section, Normally 
books are closed by a company 
tor a period antecedent to and 
ending with the date fixed for a 
general meeting but there is no 
binding rule to that effect. When 
books are closed ohare transfers 
are not accepted for registrdtion. 
Dividends are declared payable to 
taose members whose names stand 
on the register as on a particular 
date, In order to prevent any 
mala fide action on the part of a 
company calculated to deprive 
transferee of share,; of the divi-
dends legitimately due to them by 
keeping the books closed after the 
declaration of dividend, Jt might 
be provided by means of a proviso 
to section 154 that a company 
should not close its books for a 
period of 15 days after the divi-
dend becomes due." 

With this amendment the original 
section 154 will read as follows: 

"(1) A company may, after giv-
ing not less than seven days' pre-
vious notice by advertisement in 
some newspaper circulatinl: in 
the district in which the registered 
office of the company is situate, 
close the register of members 01' 
the register of debenture holders 
for any period er periods not ex_ 
ceeding in the whole forty-five 
daYs in each year, but not exceed-
ing thirty days at anyone time: 

Provided that a company shall 
not close the register .. f membel'8 
for a period of fifteen days next 
on which c1Jvidends are due," 

I do not know how this omission 
has taken place, or what alternative 
provisions, if any, have been made to 
ractify the suggestions made bY' the 
Sutri Comrnit~. I submit that this 
amendment may be accepted by the 
H01Ue. 



3J61 Companie. AGRAHAYANA 3, 1882 (SAKA) (Amendment) 
Bill 

8hri Kanunco: I am sorry I eannot 
.ccept the amendment moved by my 
Ilon. friend Shri Tangamani. My hon. 
friend mentioned that in the original 
Bill 113 introduced in the House there 
was a provision like that. But after 
discussion in the Select Committee we 
thought that we should drop it, be-
_use there is some canflict between 
section 27 of the Securities Contracts 
(Regulation) Act and the provision 
.. the Companies Act. 

Therefore, I am not in a position 
10 accept this amendment. 

Hr. Deputy-Speaker: I shall now 
put amendment No. 72 to the vote of 
tile House. 

Amendment No. 72 WOiS put and 
negGtived. 

New Clause .eA 
Sliri C. R. Pattabhi Ra.ma».: Sir, I 

be& to move: 

Page 111,-

after line 26, insert--

'<lOA. Amendment of section 163.-
hi aection 163 of the principal Act.-

(a) in sub-section (1), the following 
proviso shall be added at the end, 
aamely:-

''Provided that such register", 
indexes, returns and copies of cer-
tificates and documents or any or 
more Of them may, instead ot 
being kept at the registered offic .. 
Of the company, be kept at any 
other place within the city, town 
or village in which the registered 
office is situate, if-

(i) such other place has been ap-
proved for thi3 purpose by a 
special resolution passed by 
the company in general meet-
lne. 

(ti) the purport of the proposed 
oecial resolution has been 
lKiyerti5ed in advance tor 

three consecutive days in at 
least two newspapers circulat-
ing in the neighbourhood of 
the registered office of the 
company, and 

(iii) the Registrar has been given 
in advance a copy of the pro-
posed "pecial resolution."; 

(b) after sub-section (1), the fol_ 
lowing sub-section shall be inserted, 
namely:-

"(IA) Nothwithstanding anything 
contained in sub-section (1) • 
the Central Government may 
make rule3 for the preserva-
tion and tor the disposal, whe-
ther by destruction or other-
wise, of the registers, indexes, 
returns, and copies of certifi-
cates and other documents 
referred to in sub-sec-
tion (1) ..... (80). 

Sir, by virtue ot section 163 (1) of 
the Companie3 Act, 1956 the register 
of members commencing from the date 
of the registration of the company. 
the index of members, the register 
and index of de ben t ure holders and 
copies of all annual returns prepared 
unde;- sections 159 and 160 together 
with the copies of certificates anG! docu-
ments annexed thereto are required to 
be kept at the registered office of the 
company. That was the providol1 in 
vogue. 

It was represented to the Sastri 
Committee that ;n cities like Calcutta, 
Bombay and Madras on account of 
shortage of space in the r~g'<t?"~ri 

office and in order to facilitate the pro-
per compilation and maintenance .r 
these registers, a company may be per-
mitted to keep these documents at 
any place within the city ot.her than 
the regLtered office of the company. 
The Sastri Committee accepted the-
.uggestion. Para 67 of it. report is 
relevant so far as this aspect is con-
cerned. The Sastri Committee's re-
commendation was not, however, ac-
cepted by the Government at that 
time on the ground that it would en-
abl .. companies to make it difficult for 
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member; to inspect the relevant re-
cords. Recently urgent representa-
tions have again been received from 
certain trade associations and other 
bodies that an amendment of the Act 
should be made permitting the keep-
ing of the registers etc., within the 
city but at a place other than the 
registered office. 

At present, the registe;'ed offices of 
mo.:! of the important compani6!s are 
located in the crowded business areas 
of the principal industrial towns, 
where the problems of office accom-
modation and storage space has be-
come extremely acute. The bigger 
companies whose registers and returns 
run into many bulky volumes, there-
fore, consider it necessary that the 
law should authorise them to keep and 
maintain the registers and returns 
now kept in their registered office; at 
any other place in the town, so that 
the office accommodation in the regis-
tered offices of those companies might 
be utilised to better purposes. The 
present amendment which is designed 
to facilitate the keeping of books at a 
place other than the registered office 
contain, adequate safeguards for mem-
bers and against mala fide actions of 
companies to make inspection of the 
records difficult. 

The purpose of tloe amendment in 
clause (b) of this amendment is ob_ 
vious. It will facilitate disposal of 
records that ar .. not con:;idered worth 
preserving any longer. They lumber 
record rooms and permission is sought 
to destroy them as per the rules. 

Sir, I move my amendment. 

Shri Kanungo: Sir, I accept the 
·amendment. 

Mr. Deputy-Spaker: The question 
b: 

Page 19,-

after line 26, imert--

'40A. Amendment of section HIS.-
In section 163 of the principal Act,-

(a) in bub-section (1), the follow-
ing proviso shall be added at the end, 
namely:-

"Provided that such regis\en, 
indexes, returns and copies of cer-
tificates and documents or any or 
more of them may, instead of 
being kept at the registered office 
of the company, be kept at any 
other place within the city, town 
or village in which the registered 
office is situate, if-

(i) such other place has been ap-
proved for this purpose by a 
special resolution pa3sed by 
the company in general meet-
ing, 

(ii) the purport of the proposed 
special resolution has been 
advertised in advance for 
three consecutive days)n at 
least two newspapers circulat-
ing in the neighbourhood of 
the registered office of the 
company, and 

(iii) the R€gistrar has been given 
in advance a copy of the pro-
posed special resolution."; 

(b) after sub-section (1), the follow-
ing sub-section shall be inserted, 
namely:-

.. (lA) Notwithstanding anythinc 
contained in sub-section (1), 
the Central Government may 
make rules for the preserva-
tion and for the disposal, whe-
ther by destruction or other-
wise, of the registers, indexes, 
returns, and. copies of certifi-
cates and other document. 
referred to in sub-see-
tion (1) .".' (80). 

The motion 10(1.5 adopted. 

Mr. Deputy-Speaker: The question 
Is: 

'That clause 4O-A be added. to 
the Bill." 

The motion 10(1.5 adopted. 
Clause 4O-A 1043 added to the BiU-
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Clatlse 42 was added to the Bill. 

Clause 44 was added to the Bin. 

·Clause 45- (Amendment of Section 
173). 

Mr. Deputy -Speaker: Is there any 
amendment to clause 45? 

Shri C. R. Pattabhi Raman: Sir, I 
beg to move: 

Jage 21,-

t01" lines 16 to 22, substitute-

"Provided that where any item 
of special business as aforesaid to 
be transacted at a meeting .f the 
·company relates to, or affects; any 
.other company, the extent of 
Bhareholding interest in that other 
·company of every director; the 
managing agent, if any, the secre-
taries and trea3urers, jf any, and. 
:the manager, if any, of the first-
mentioned company shall also be 
.set out in the statement if the ex-
tent of such shareholding interest 
is not less than twenty per cent 
-of the paid-Up share capital of 
that other company." (81). 

Sir, the words "the extent of Blhare_ 
holding in tereEt in the company" oc-
oeurring in the proviso proposed to 'be 
inserted by item (b) of clause 45 
j;eem to be misleading in the context 
in which they occur, because the 
words "in the company" wouln be 
read to mean the company which ha! 
prepared the explanatory statement 
for circulation to the mp.mbers. Tlti~ 

i; not the intention. What is meant 
to be referred to is the share holding 
interest in any company (othpr than 
the company circulating the explana-
tory .tatement) which is involVed in 
the item of business which is the sub-
ject of the explanatory statement. 
'ThIs amendment therefore makes a 
neces;ary drafting change of a dari-
fica tory nature. 

8hri Kanungo: accept the amend-
ment. 

l3611 (Ai) LS--ll. 

js: 
Mr. Deputy-Speaker: The questioo 

Page 21 .. -

101" lines 16 to 22, substitute-

"Provided that where any item 
·of special business as aforesaid to 
be (r8Jlsacted at a meeting of the 
company relates to, or affects, any 
any other company, the extent ot 
sharehoiding interest in that other 
·company of every director, the 
managing agent, if any, the secre_ 
taries and treasurers, if any, and 
the manager, if any, of the fuat-
mentioned company shall also be 
llet out in th~ statement if the ex-
tent of such shareholding interest 
is not less than twenty per cent. of 
the paid-up share capital of that 
otiler compan.yc' (81). 

The motion W4S adopted. 

Mr. Deputy-Speaker: The questiOll 
h;: 

"That dause 45, as amended, 
stand part of the Bill." 

The motion was 'a«opted. 

Clause 45, as amended, was added te 
the Bill. 

New Clause 53A.- (Amendment "1 
section 19'7) 

Smi 'raagamani: -Sir, 1 beg to move: 

page 24,-

a/teT line 5, insert 

"53A. Amendment of sec-
tion 197.-In section 19'7 of tru. 
·principal Act, for sub-section (1), 
the following sub-section shall be 
.substituted, namely:-

"(I) No document PW'Porting to 
·be a report, Or forming a part, of 
the proceedings of a .general meet-
ing of the company shall be cir-
.culated Or advertised at the ex-
pense of the compuy unless th .. 
summary of the proceedinp of. 
oSUch meetings is also circulatN 
.or advertised." (41~. 
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[Shri Tangamani] 
In the beginning itself, Sir, I would 

like to make a submission, that this 
clause virtually is original clause 58 
of the amending Bill which was intro-
dIced in this House. When this was 
introduced the reasons for the same 
.... ere given by the hon. Minister. 
The notes on clauses also referred to 
the point why thi; particular clause 
.... ill have a salutary effect. It was 
.aid that this particular amendment 
as contained in the original clause 
.... as meant and it was designed to dis-
courage the practice of giving publi-
city to Chairman's speeches alone 
without indicating the trends of dis-
eussions at the meeting on the agenda. 

Now, there are two points. One is, 
imposing unnecessary expenditure on 
the company, and the second one is, 
not educating the shareholders fully 
as to what happened in that meeting. 
It will not be fair to a3k the share-
kolders to bear the burden of advertis-
ing and giving publicity to the Chair-
raan's speech. It can be argued that 
.0 long as the shareholders know 
what has happened at the meeting no 
publicity need be given. I am not ar-
JlUing that way. Possibly, it is neces-
nry taht people s-hould know and the 
.hareholders also should know what 
has happened at a particular meeting. 
Deletion of the original clause 58, in 
my humble opinion, is, therefore, a 
.... ery incorrect procedure. The clause 
provides that pUblication of the Chair-
man's speech at the company meeting 
at company's cost i; undesirable. 
The committee then felt-actually in 
the Joint Committee also it was fett-
that the Chairman's speech was useful 
and the obligation. to 'Publish a sum-
mary of the proceedings of the meet-
ing would entail unnecessary expendi"-
1ure. The shareholders are now di3-
trlbuted all over the coun try. So it 
wlll be better to let the shareholders 
know what has actually happened' at 
• particular meeting. That wlll give 
·them an intelligent and informed 
position about what actually happen-
ed in that meeting. 

So, Sir, the matter is not as if it was. 
introduced all of a surlden. The Sas-
tri Committee also, I believe, went into 
this matter. In paragraph 82 of its-
report this is w.hat the Sastri Com-
mittee says: 

In paragraph 82; the Sastri Com-
mittee had something very compre-
hensive to say: . 

"It has been' pointed out that in 
the case of many large companies 
the speech of the chairman at the 
annual general meeting is alone 
printed in extenso and published. 
in. newspapers at the expense of 
the company. It has been suggest-
ed that the entire proceedings of 
the meeting should be published 
in a regional newspaper. Tru. 
present section does not make it 
incumbent on the company to 
circulate or advertise the r';port or 
the proceedings.'" 

The existing section 197 says: 

"No document purporting to be 
a report of the proceedings of any 
general meeting of a company be 
circulated or advertised at the 
expense of the company,. unless it 
includes the matters required by 
section 193 to be contained in the 
minutes of the proceedings of such 
meeting . 

If any report is circula ted or 
advertised in contrll'lTention or 
sub--section (1), the company ancl 
every ofticer of the company who. 
is in defal11 t, shall be punishable." 
etc; 

SU b..sechon (I) of section 183' says: 

"EVery company shall cauae 
minutes of aU proceedings 0{" 
general meetings, and of all pro-
ceedings at meetings of Its Boult 
of directors or of connnittee.. of: 
the Board; to be entered in boob 
kept tor that PUllpOSe.'· 
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Now, the section as it stands,. pro-
... ides for the pUblication of the chair-
man's speech at the expense of the 
eompany. It has been suggested that 
Ule proceeding.> of the meeting should 
be published in regional newspapers. 
This section doe, not make it incum-
bent on the companies to circulate or 
advertise the report of the proceed-
Ings. The present practice is to pub-
lish only the speech of the chairman. 
In order to avoid giving an inaccurate 
impres3.ion of the proceedings of the 
meeting or the state of the company's 
affairs and the standing of the mana_ 
gement to the shareholders, it is 
desirable that this practice should be 
discontinued. 

The Sastri Committee also has sug-
gested in what form the amended 
clause should be. They say: 

"No document fonning part of 
the proceedings of the general 
meetings of a company shall be 
circulated or advertised at the ex-
penS8 of the company unless the 
matters required under section 193 
to be contained in the minutes of 
BUCh meetings are also circulated 
and advertised". 

In other words, what they say is that 
the present practice of merely giving 
publicity to the «;hairman's speech 
must stop, or, if that i3 not stopped, 
it must also include proceedings as 
has been mentioned under section 193 
of the original Act. 

I have also made pointed reference 
io this at the Joint Committee and I 
iried to win over the Joint Com-
inittee on this important point. But 
I was in a minority. But I have made 
pointed reference to it in my Minute 
of Dissent, and I ~ctIy remem-
Ber that the general trend of the notes 
of the evidence, which has also been 
laid on the Table and copies 'of which 
have been given to hon. Members, 
whows that they-I am referring to 
tile employers' witnesses-want only 
the chairman's speech to be published. 
It the chairman'. speech is going to 
ok published, it can be done, and the 

shareholders need not be made to bear 
the burden of meeting the cost of it . 
On that point, there was no direct 
reply. Some people would say that 
the chairman's speech is more in the 
nature of a statement of policy, indi-
cating how far the company i, carry-
ing out the terms and conditions which 
have been laid down in the articles of 
association and the memorandum. If 
that was the purpose, I say that that 
purpose has been amply met by the 
memorandum and articles of associa-
tion. 

If that is the position, and if the' 
purpose of giving the chairman's 
speech is to indicate to the people, 
according to the Sastri Committee, 
what has happened in that particular 
meeting, section 193 provides that only 
reference to a particular meeting is to 
be made, and that particular meeting 
is given publicity. But, in practice, 
what has happened is, they give pub-
licity to the chairman's speech alone. 
In the original Act, it is not said that 
they must give publicity to the chair-
man's speech alone. However, the 
present practice is that the chairman's 
speech is given publicity and the com-
pany is made to pay the expenses 
thereof. 

Now, we had clearly provided that 
if they are going to give publicity to 
the chairman's speech, then not the 
entire proceedings but at least the 
summary of the proceedings visualised 
under section 193 should also be in-
cluded. I consider that this was a 
very useful cia use which was first 
introduced. I cannot put it more for-
cibly than what is contained in para-
graph 82 of the Sastri Committee re-
port where they have indicated that 
it would be an undesirable thing to 
give publicity only to a part of 
the statement, and by giving publi-
city to a part of the statement, one 
does not get the actua I trend. 

When the Bill was introduced, we 
were forcibly told that this clause was 
only designed to discourage complete-
ly the practice of giving publicity to 
the chairman's speech alone, without 
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really caring to give the trend of dis-
cussion to the public. That being the 
purpose, I do not know what has hap-
pened now to change the purpose for 
which that amendment was brought 
in. 

So, I submit that although the Joint 
Committee has not accepted this view, 
I commend it to the House and I sub-
mit that this is one of the clauses 
which should be accepted by this 
House as the House had 
also expressed it. views and 
the Government also expressed. 
their view in forcible terms when the 
Bill was first discussed here before· it 
was referred to the Joint Committee. 

Shri Kanungo: I am sorry I am not 
in a p06lition to accept the amendment. 
As the hon. Member has mentione~ 
following the Sastri Committee's re-
commendations, in the original Bill, a 
provision almost like the one proposed 
by my hon. friend wa! included. But 
in the course of the discussion in the 
Joint Committee and the reasons given 
there, with which I now agree, it was 
made clear, and the main reason was 
that the funds of the company should 
not be spent unnecessarily. 

Shri Tangamani: Then, will t..':la 
hon. :Minister state that the compan-
ies will not publish the chairmen's 
speeches and the funds of the com-
panies will not be spent for this? 

Shri Kanungo: LoIt the hon. Mem-
ber wait. About the veracity of this 
provision, there may be two opinions 
and considerable conflict, and in view 
of those aspects, the Joint Committee 
thought it wise to drop that provision. 
So, I am not in a position to accept 
the amendment of the hon. Member. 

Mr. Deputy-Speaker: I shall put 
the amendment to the vote. 

Amendment No. 41 was PUt and nega-
tived.. 

Mr. Deputy-Speaker: We shall noW' 
take up clause 55. 

ClaU8e 55.-(Substitution of new .ec-
tion f01" Section 198) 

Shri M. R. Masani: I beg to move: 

Page 24,-

after line 32, add-

"Provided further that the 
aforesaid limitation of eleven per 
cent. of the net profits shall not 
apply in the case of a company 
which becomes a public company 
by virtue of section 43A or to the 
remuneration of managing or 
whole-time directors of a company 
under sub-sections 0) and (3) of 
section 309 if such remuneration 
has been approved by the Central 
Government under section 311 of 
the Act." (4) 

Page 25,-

after line 19, add-

"Provided further that the 
minimum remuneration of fifty 
thousand rupees per annUm shall 
not apply in the caSe of any com-
pany which becomes a public com-
pany by virtue of section 43A or 
to the remuneration of 'two or 
more managing or whole-time 
directors of a company if tlt.eir re-
muneration has been approved by 
the Central Government under 
section 311 of the Act." (5) 

Mr. Deputy-Speaker, Sir, I wish to 
draw the attention of the House to 
these amendments-two amendments-
the purpose of which is the same. It 
is this. In the case of companies which 
are deemed to be public companies by 
virtue of section 43A, the limits that 
are set in this clause to the total mana-
gerial remuneration and to the mini-
mum remuneration of the directortl 
should not become applicable. NoW', 
as We know in trading companies, pro-
fits are not uniform or steady. Thet' 
vary from year to year, and 11 per 
cen t. of a good year is very dif'leren t 
from 11 per cent of a bad 
year. When there are large 
profits, the salaries would nor_ 
mally not touch 11 per cent, but in • 



21 73 Companies AGRAHAYANA 3, 1882 (SAKA) (Amendment) 2174 
Bm 

bad year, when the profits are low, ilhe 
same salaries which will be reason-
able or modest would exceed 11 per 
cent And salaries are not a thing that 
shocld be hitched on to the profits of 
a particular year. Good management 
would become difficult if remunera-
tion of people involved in the manage-
ment was to oscillate with the profits 
of the enterprise, which may be high 
or low, and in either event not due to 
their hard work or incompetence, but 
for completely extraneoUs factors of 
the world market, scarcity and so on, 
which have nothing to do with them 
at all. So, this whole principle of 
linking it with a. percentage of profit 
is not a very suitable one. 

This applies with particular force 
to companies which are really private 
companies ~ut which are officially 
deemed, by virtue of section 43A, to 
be public companies. In this parti-
cular case, where at least those com-
panies are managing agencies which 
earn no other remuneration, this clause 
fixing 11 per cent, would act as a 
hardship. I suggest, therefore, that 
another look should be given to this 
matter. Otherwise, the 43A compan-
ies will become automatically subject 
to these restrictions. 

Ii Ms. 

So the proposal made in these two 
amendments is that two categories 
should be excluded from the purview 
of this clause. One is section 43A 
companies and the other is those whose 
remuneration has already been ap-
proved by the Central Government 
under section 309 of the Act, viz., 
where special sanction of the Govern-
ment has been obtained, these limita-
tion should not automatically apply. 
This is the purpoSe of the two amend-
Jnents and I hope the hon. Minister 
will accept them. 

8hri Nauslli.r BhanIeha: r beg to 
move: 

Page 211,-
after line 3i, add.-

"Provided that any expenditure 
referred to in clauses (a), (b) and 

(c) above shall not be included 
in 'remuneration' if such expen-
diture has been incurred solely or 
substantially for facilitating the 
business of the company or for 
its benefit." (59) 

My amendment No. 59 deals wi*h a 
point which requires the attention of 
Government. Clause 55 amends sec-
tion 198 of the Act which provides the 
over-all maximum managerial rQmu-
nera lion. It provides that the 
total managerial remuneration 
shall not exceed 11 per cent. 
Sub-claUSe (2) says that this 11 per 
cent shall be exclusive of any fees 
payable to directors under section 
309 (2). The word 'remuneration' is 
defined in an explanation on page 25. 
The explanation says that remunera-
tion shall include any expenditure in-
curred by the company in providing 
any rent free accommodation Or any 
other benefit or amenity in respect of 
accommodation free of charge to any 
of the persons specified in sub-section 
(1 ). Those persons are managing 
agents, secretaries and treasurers. 

My amendment is, after the 'Expla-
nation', there should be a proviso to 
this effect: 

"Provided that any expenditure 
referred to in clauses (a), (b) and 
(c) above shall not be included in 
'remuneration' if such expenditure 
has been incurred solely or sub-
stantially for facilitating the busi-
ness of the company or for its 
benefit." 

feel that it is quite possible that a 
company might provide rent-free ac-
commodation because it wants certain 
managerial personnel on the spot, say 
the factory site or for some other rea-
Ion and it is equally possible that the 
rent-free accommodatioR may ordi_ 
narily fetch very high rent. Take, 
tor instance, the flats which are pro-
vided to Members of Parliament. 
Ordinarily some of the Aats may fetch 
a rent which is more than the M.P.'s 
salary. But surely we do not regard 
that as being part of the remuneration 
paid to the M.P., for the simple rea-
son that we understand that this is 
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given only for substantially facilitat-
ing the work of this House. 

Similarly, in private enterprises, 
there may be not only rent-free quar-
ters, but various other amenities which 
may be provided for facilitating the 
business of the company, even though 
the manager or director does not want 
them for his personal benefit. 'There-
fore, my amendment provides that 
where such amenities have been pro-
vided substantially for facilitating the 
business of the company, that expendi-
ture has to be excluded from 'remu-
neration'. Otherwise, Government 
should give us an explanation as to 
what is going to happen in such bona 
fide cases. 

Shri Tan&"amani: I beg to move: 

Page 24,-Omit lines 31 and 32(105). 

Page 25, lines a and 9,-

omit "[exclusive of any fees pay-
able to directors under sub-section (2) 
of section 309] ". (l06) 

The mair ~'lrpose' of my amendment 
,. that when managerial remuneration 
has been fided on a percentage basis, 
it should include all the other ameni-
ties, benefits and emoluments which 
they are likely to get. When we are 
fixing the ceiling at 11 per cent, it 
should not excl ude certain things. 
Section 309 (2) provides for certain 
remuneration for attending the com-
pany meetings and also some monthly 
payments to the directors. My sub-
mission is, when are providing that 
the total remuneration to the manag-
ing directors is 11 per cent which is 
high enough-I have not gone into 
that-that is inclusive of all the other 
benefits they are going to get. It should 
exclude the other remunerations pro-
vided for them, particularly in section 
309 of the Act. That is my submission. 

Sbri Somani (Dausa): I be, to 
move: 

Page 24, line 25, ajtf!1" "its directors" 
insert-

"other than technical directors". 
(92) 

Mine is a simple amendment that 
any remuneration paid to a technical 
director should be excluded from the 
managerial remunerat;on. The reason 
is quite obvious. The remuneration 
that is paid to technical directors of 
any company is for technical services 
that the directors render to the com-
pany. That cannot be regarded as part 
of managerial remuneration. So, I 
suggest that any remuneration paid by 
the company to the technical directors 
should be specifically excluded from 
the calculation of managerial remune-
ration. 

Shri Kanungo: It is not possible to 
accept any of the amendments for thft 
very simple reason that the other pro.. 
visions of the law can take care of any 
hard cases that have been suggested. 
As Shri Masani has suggested, it is 
possible that a trading company or 
even a manufacturing company may 
run into losses for reasons beyond ita 
control, in spite of the best of manage-
ment. If in a particular year there ia 
no profit, is it proper that the "mana-
gerial personnel who haVe managed 
the company to their ability should be 
deprived of their remuneration? 

That is exactly the reason why there 
are provisions that even where the 
maximum is prescribed in the articles 
of association, which according to the 
law cannot exceed Rs. 50,000, Govern-
ment can make provision about the 
remuneration of the managerial per-
sonnel for any reasonable amount. As 
a matter of fact, there have been cases 
in the course of the last three or four 
years where these considerations have 
prevailed on the Government and re-
munerations have been provided above 
the maxiIn,um of Rs. 50,000 provided 
in the law. 
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AB for exemptin~ particular com-
panies which by operation of the pre-
.sent law after it is passed will became 
:public companies, obviously you call-
nat enact a law where you can have 
the advantages of both types. The 
very fact that by operation of the law 
.a company moves from one category 
to another shows that it must take 

;the privileges and the liabilities of the 
category into which it moves. But, re_ 
:garding the ensuring of the managerial 
remuneration, it can be taken care of, 
as I have explained already. So, there 
is not going to be any difficulty. If 
hon. Members will read the reports at 
past years, they will find that Govern-
ment have taken a very liberal view 
and have tried to ensure that even 
'where the profits are less, reasonable 
remuneration is paid to managerial 
personnel. 

So far as the amendment of my 
esteemed friend, Shri Somani, is con-
cerned, it is very difficult to define the 
word "technical". In fact, there is' a 
section-I do not exactly remember the 
number-in which there is provision 
for salaries and all that. But to write 
into the law "technical", which cannot 
'be defined, will be opening the flood-
gates to this sort of things which are 
happening and for which the law is 
being tightened, as was done in 1956. 
Shri Somani knows that there have 
been cases which have come to the 
notice of Government, at least to my 
personal notice, where odd persons 
have been inducted as employees, 
technical employees, without their 
having even a vestige of background 
of technical knowledge. So, I oppose 
'all the amendments. 

Mr. Deputy-Speaker: I shall now 
put amendment Nos. 92, 105, 4, 106, 5 
and 59 to the vote of the House. 
Amendments Nos. 92, 105, 4, 106, 5 and 

"is: 

59 ,,'ere pnt and negatived. 

l\lr. Deputy -Speaker: The question 

'"!'hat clause 55 stand part of the 
Bill". 

The motion aas adopted. 
CIaIUf! 55' was added to the Bill. 

Claase 56- (Amendment of sectioa 
204) 

'Shri M. R. Masani: I beg to move: 

Page 26.-

after line 12. add-

'(c) after sub-section (5). 
following sub-section shall be 
serted. namely:-

the 
In-

"( 5A) A selling agent of a com-
pany shall not be deemed to be an 
office or place of profit under tIua 
section or anv other provisions of 
the Act.".' (6). 

This deals with the position of sell-
ing agents as to whether or not the 
term "selling agent" constitutes an 
office or place of 'profit under this 
Companies Bill. This is a slightly 
technical matter and I shall be oblig-
ed if the Minister will follow this, 
because there is no point of substance 
but there is a point of ambiguity of 
law. It seems that the provisions of 
sections 204, 294, 314 and 356 of the 
Act conflict and it is not clear how they 
can be reconciled. If section 294 alone 
is applicable, as it seems to be, to tlo.e 
appointment of a selling agent. he can 
be appointed for a term extending 
beyond five years. But if section 204 
also applies, then the appointment will 
be bad, in so far as the period for 
which the appointment operates is 
more than four years. So, there seems 
to be a conflict between sections 294 
and 204 in regard to the term of five 
years. 

Section ~04, that is, the present 
clause 56 which we are discussing, pro-
vides that no firm or body corporate 
shall be appointed to any office or 
place of profit under a company for 
a term exceeding five years at a time, 
provided that with Government's ap-
proval it may be increased in the case 
of initial appointment to a term not 



21 79 Companies NOVEMBER 24-, 1960' (Amendment) Bill 2180-

[Shri M. R. Masani} 
exceeding ~n yeaTS. Sub-section 3 of 
section 204 provides that appointments 
existing at the time of the coming into 
force of the 1956 Act wilJ terminate 
not later than five years from the date 
of appointment, and there is provision 
for renewal for special purposes not 
exooeding five years further at a time. 

Sections 294 and 356 deal specifical-
ly with the appointment of selling 
agents. Under section 294 a sole sell-
ing agent can only be appointed with 
the approval of the company in gene-
ral meeting. Sub-section 3 of that 
_ection provides that in the case of a 
sole selling agent existing at the time 
of the coming into force of the 19'56 
Act, the shareholders given an oppor-
tunity in general meeting, if the ap-
pointment is for a period not less than 
fiVe years, to terminate the appoint-
ment, if desired, provided the termr-
.. ation would be. effective after the 
expiry of at least five years from the 
date of the original appointment. The 
power given under sub-section (3) is 
optional to the company in general 
meetin~, who presumably would be in 
a position, even if the appointment was 
for a much longer period than five 
years, to allow the appointment to 
continue for the full period. Section 
356, on the other hand, deals with the 
case of a managing agent acting as a 
selling agent of a principal company 
outside India, and expressly limits the 
appointment of such selling agent to 
!We years. 

Now, I think the Minister will have 
to agree 1Ibat certain consequences 
follow from this. If you read these 
three or four sections together. then the 
"onsequence that follows is that the 
!telling agency is not to be considered, 
and should not lJe considered, as an 
office or profit falling under section 
204. My amendment says that this 
should be made clear, because other-
wise there will be ambiguity and end-
less litigation. As I understand it, my 
reading of the result of these three or 
four sections is that section 204 should 
not be deemed to make a selling 
age/at's job an office of profit under the 

company. If I am right, then all' 
amendment like this, which says so· 
in terms, should be accepted. 

If that were not the position, then 
under section 204 the appointment can 
be only for a maximmn period of ftvlt 
years and there will be no need for 
such a limitation under sub-section 3 
of section 356. Also sub-section 3 of 
294, dealing with the existing selling 
agents, would conflict with sub-section 
3 of sect;on 204 to the extent that it 
contains a provision which gives the 
company in a general meeting the 
option to allow the existing agent to 
continue for another five years. 

As we know, the general principle of 
construing of statutes say" that wheft 
a section deals with a generaI subject 
matter, which is section 204 (present 
clause 56) and another provision of 
the law-sections 294 and 356 deals 
with a specific matter the selling agent, 
the specific provision would override 
and exclude the general provisions 
applied under section 204. Thus the 
proper interpretation would be, in my 
"iew, to treat sections 294 and 356 as 
overriding this section, in which case 
the appointment of selling agent will 
fall outside the purview of section 294. 
So, whichever way one looks at the 
question, it will be desirable to make 
it clear that the appointment of selling 
agent in this respect does not come 
within the purview of clause 56, which 
is at present under discussion. 

This view is further supported by 
a reference to section 314, which deals 
with the appointment of a firm or a 
private company to an office of profit 
in which the director of a company 
is interested. That section requires 
that no such appointment should be 
made except with the previous con-
sent of the company in general meet-
ing by special resolution. Therefore, 
if the sole selling agency IS an office 
of profit, the provisions of sections 294 
and 314 again directly come into con-
flict. The former requires a company's 
specific approval within a period of six 
months and terlrunates the appoint-
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ment if not approved by the company's 
resolution. whereas the latter section 
requires an appointment, if any direc-
klr is interested. to be sanctioned by 
a previous special resolution. 

These various provisions, if left un-
construed. will cause considerable 
confusion and it seems that the amend-
ment of the Act at this point offers 
a very good opportunity to my hon. 
friend to clarify this matter and put it 
beyond doubt. If a time-limit is to be 
fixed for the appointment of the selling 
agent, other than in the case of manag-
ing agent and associates, it should be 
done in this Bill by section 294. Ap-
pointmeRt of selling agents, which 
have already been made before this 
amending Act, should be allowed to 
continue for the full period since they 
were made in the belief and with the 
justification that no limit of time was 
provided by the law in regard to the 
appointment of selling agents except 
in the case where there was identity 
between the selling agent and the 
managing agent. Therefore. I would 
request that this amendment. which is 
ciarificatory of the position as it today 
obtains in law. should be accepted to 
put this matter beyond doubt and pre_ 
v@nt confusion and litigation. 

Shri Kanungo: As this and subse-
quent clauses have provided that sole-
selling agency is an office of profit, 
that is the premise on which we have 
gone. 

Shri M. R. Masani: What about the 
other sections? 

Shri Kanungo: Where it is a ques-
tion of a particular category of men 
going into certain particular categories 
of contracts it will be governed by 
certain considerations. I am advised 
that there will be no conflict. The 
prOVISIOns regarding sole-selling 
agency as such will not conflict with 
those provisions. Shri Masani is right 
when he says that there might be some 
amount of ambiguity. Maybe, there 
might be some amount of doubt But 
I am adYised that that doubt is nat 

sustainable. Therefore I am not pre-
pared to accept this amendment. 

Mr. Deputy-Speaker: I shall now 
put amendment No. 6 to the vote etl 
the House. 

Amendment No.6 was put and w.ega-
tived. 

is: 
Mr. Deputy-Speaker: The question 

"That clause 56 stand part of 
the BilL" 

Th8 motion was adopted. 

Clause 56 was added to the Bill. 

Mr. Deputy-Speaker: We shall now-
take up the next group of clauses, that 
is, clauses 57 to 79. 

Shri M. R. Masani: I have got an 
amendment to clause 57. I would like 
this clause to be discussed. 

Mr. Deputy-Speaker: I shall first 
put clauses 56, 60 to 64, 67 to 69, 71, 73: 
and 76 to 78 to the vote of the House 
together. 

Shri Somani (Dausa): What about 
dame 77? 

Shri Tangama.ni: Shri Somani 
wants clause 77 to be discussed sepa-
rately. 

Mr. Deputy-Speaker: Then I will 
take out clause 77 and put the other. 
clauses together. 

The queation is: 

'That clauses 58, 60 to M, 67 to 
69, 71, 73, 76 and 78 stand part of 
the Bill." 

The motion was adopted. 

ClaU8O!S 58, 60 to 114, 67 to 69, 71, 73,. 
76 and 76 were added to the Bin. 
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Clause 5'7.-(Substitution of ne:w see-
tion fO'l" section 205) 

Shdl M. R. Masani: Sir, I have an 
amendment (No.7) to this clause 
which suggests that certain lines be 
deleted. I move: 

Pages 26 and 27.-

omit line. 26 to 41 and 1 to 4 
respectively. (7) 

By this clause it is provided that the 
payment of dividend should be sub-
iect to certain limitations and there 
;re two provisos whose deletion I am 
suggesting. The provisos are that if 
a company has not provided for dep-
reciation for any previous year, the 
deprecia tion for the previous year has 
to be made up before a dividend can 
'be declared and, similarly, losses for 
previous years have to be met before 
a dividend can be declared after the 
coming into force of this Act of 1960. 

This may be a reasonable restriction 
in the case of a normally functioning 
company, but I think it will be ad_ 
mitted that where a new company or 
where a company which is making a 
drastic expansion of its operations is 
concerned, to expect these provisos 
and provisions to be complied "'1th 
would create great hardship. If we 
are serious about wanting new entre-
preneurs to come up in this country 
and are wanting expansion of our 
joint stock enterprise, it seems to me 
that this is a very queer way of going 
about it. In the interest of new enter-
prise and of expansion, I think these 
fetters which are sought to be put by 
this clause are bad. From that point 
of view I am suggesting that these 
limitations be removed in so' far Ill! 
new companies and expansion projects 
are concerned. 

Shri Naushir Bha.rucha: Sir, I beg 
to move: 

Page 27, line 6,-

fOT ''necessary so to do in the 
public interest" S1Lb~titut~ "fit" (60). 

Clan.e 57 deali; with section 205 
which relates to dividend being paid 
.only out of the profits of the company. 

So far as the fundamental principle UIl-
derlying this clause is concerned, one 
has absolutely no doubt about itll· 
soundness. In fact, I think this will 
ultimately make for very salutary and 
healthy finances ,of companies. But I 
agree in a measure with my hon. 
friend Shri Masani, who .aid that 
some ~xceptions should be made in 
the caSe of those companies which, 
while they function normally, would 
be able to carry out the provisions of 
this clause but which the case of very 
bi2 expansion may not be able to ful-
fil the conditions required here. It 
would be very unfair to the share-
holders of such a company because 
the company is functioning healthily, 
just because it has taken to expansion 
programmes it should not be allowed 
to pay dividends for perhaps a num-
ber of years. 

Very probably the hon. Minister in 
charge of the Bill will give the answer 
to that by.aying that there is a pro_ 
vision contained in sub-clause (c) on 
page 27 where it says: 

"The Central Government may, if 
it thinks necessary so to do in th~ 

public interest, allow any company 
to declare or pay dividend for any 
financial year out of the profits 01' 
the company for that year for any 
previous financial year or years with-
out providing for depreciation." 

The hon. Minister may say that this is 
a complete answer to Shri Masani's 
objection. But I am afraid it is not 
a complete answer. My amendment 
seeks to provide a more or less com-
plete answer' to that and it is this. 

Sub-clause (c) refers to the Central 
Government's power to permit com-
panies to declare dividends where it 
thinks necessary '.0 to do in the public 
interest. In other words, if public in-
terest is not involved then the Central 
Government eYen has no power. Nor-
mally it is very diftlcult to lIee how 
publi~ interest comes in where a pal'. 
ticular corporation carries on its acti-
vities and requires dividends to be, 
declared without providing fully tor 
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that. It is mainly a matter between 
the company and its shareholders. 
Public interest can only come in, if 
at all indirectly. For instance, if it is 
an enterprise like the steel industry 
or something, one can understand an 
element of public interest in it. But 
in the case of most of the companies 
you will appreciate that there is no 
question of public interest being in-
volved. It is a question of internal 
finance of that particular company. 
Therefore I am suggesting that instead 
of gaying 'the Central Government 
may, if it thinks necessary so to do in 
the public interest', we should say 'the 
Central Government may, if it thinks 
fit'. It leaves a very wide latitude to' 
the Central Government, whether 
public interest is involved or not, to 
permit a company to declare dividend 
without fully satisfying this provi-
sion. This is a very necessary clause 
and I do not think the hon. Min~ 
should take a rigid attitude or regard 
it as a question of prestige and think 
that any amendment moved by the 
Opposition, if it is accepted, tends to 
lower the prestige of the Government. 

I think that where the basic princi_ 
ples of a clause are sound, the pin 
pricks ought to be eliminated. Once 
the Government has got the basic 
principle in its favour. I do 1'I0t think 
it ought to fight shy of accepting such 
an amendment. This amendment does 
not in any way impair the strength of 
sub-clause (c) as it stands. On the 
contrary, it gives the Government a 
wider latitude. I want the Govern-
ment to have a wider latitude in its 
own interest so that at a particular 
time it may not feel helpless even 
while desiring to give a company per-
mission, on the ground that it is not 
in the public interest. Therefore I 
appeal to the hon. Minister in charge 
of the Bill to consider this. 

Shri Somani: I beg to move: 

Pages 26 and 27,-

t07' lines 25 to 41 and 1 to 16 res-
)tectively, substitute-

'.'Provid.edthat it shall not 1te 
necessary for a company to provide 

for depreciation as aforesald Where 
dividend for any financial year dam 
not exceed a rate of six per cent on 
the paid-up capital or where div!-
dend for any financial year is dec-
lared en: paid out of profits of any 
previous financial year or yelll'll 
which faUs or faB before the com-
menCEment of the Companies (Am-
endment) Act, 1960." (93). 

I feel that the policy proposed to be 
adooted under this clause may have 
certun consequences and it is vet! 
desirable that the Government should 
seriously consider the implications of 
this policy on the climate of invest-' 
ment. Fortunately, the climate at pre-
sent for investment in new companies 
is very favourable. I am really very 
much afraid that this restriction as 
suggested in this clause, may adverse_ 
ly affect that climate. There cannot 
be any difference of opinion in regarlf 
to the desirability of doing everything 
possible to promote investment in 
productive enterprises. I do not think, 
therefore, that it is the policy of the 
Government to do anything to dis-
courage that investment. We have, 
therefore, to analyse the implicatiOn! 
of this clause so that the results that 
may arise out of the application of 
these restriction. can be properly 
kept in view. 

It is quite obvious that for any en-
terprise, it takes three years or longer 
te> go in to production after the com-
pany is floated and money is realised 
from the investors. After having 
gone into production, it should also be 
remembered that under the Income_ 
tax Act, new projects are eligible to 
the benefit of development rebate. It 
is compulsory for all companies to 
provide at least 75 per cent. of the 
dc"velopment rebate before any profits 
can be utilised for paying any divi-
dend. In the initial period 75 per cent. 
of the 25 per cent development rebate 
to which new projects are eligible is 
a very substantial amount. That it-
seJf lengthens the period of payment 
of dividend and over and above 'that, 
it is soueht to be provided that not 
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only depreciation for the year in 
which the profits have accrued, but 
also ali the arrears of depreciation of 
previous years have got to be provid-
ed before a company can declare any 
dividend. In practice, this means only 
one thing. That i~, no new company 
or existing company with a substantial 
programme of expansion will be able 
to pay any dividend to its share_ 
holders for quite a number of years, 
unless. of course, specifically approved 
by the Government. I do not think 
there is any such situation or any cir-
cumstances which warrant the imposi-
tion of the drastic restrictions involv-
ed in this clause. As a matter of fact, 
every company management is quite 
aware of the need to provide adequate 
amount so far as depreciation is con_ 
cerned. I do not think there is any 
justification for coming to general con-
clusions to be drawn as if any com-
panies have acted hastily in declaring 
any liberal dividends before making 
any provision for depreciation. It is 
better that, so far as this question of 
di1'idends is concerned, it is left to the 
Board and the shareholders in their 
general meeting. They are the best 
judges of the nature of the policy 
which the company should adopt so 
far as dividend is concerned. 

In my amendment, I have only sug-
gested that the companies should be 
given the discretion to declare dividend 
up to 6 per cent before making ade_ 
quate provision or necessary provisioa 
for depreciation. I do not think the 
declaration of 6 per cent. dividend to 
the investors after a period of 4 years 
or 5 years which is the DllIllIIl um 
period in the light of the requirements 
of development reba'te, is something 
to which any ob;ection could be taken. 
I, therefore, suggest that the Govern-
ment should seriously consider the 
desirability of not putting any restric-
tion which may have an adverse effect 
on the climate of investment. Be-' 
cause, I have no doubt that if this Bill 
11; strictly enforced, naturally, any 
investor would fight shy of investing 
iR a company from which he cannot 

expect any return for a nt*nber of 
years, 7 or 8 years. I submit, with all 
earnestness, that some relaxation of 
policy is called for. That is all that 1 
have 'suggested in the amendment. 

8hri Nathwani: Fears have been 
expressed that the existing provisions 
will operate harshly particularly 'in 
the case of new companies. It is said 
that there is at present a very favou-
rable climate for investment in new 
companies and that if the existing pro-
visions are to be implemented, it will 
act a's a deterrent to the new investors 
who are not likely to get anything by 

. way of yield for a considerable period 
of time to come. In this connection. I 
wish to draw attention to the existing 
provisions of section 208. I will read 
it out because it will allay the fears 
OT apprehensions of those who think 
that for some time, for even as limg 
as a period of 7 years, they may not 
get anything out of the company. Sec-
tion 208(1) says: 

"Where any shares in a company 
are issued for the purpose of raising 
money to defray the expenses of the 
construction of any work or building, 
or the provisiOn of any plant, which 
cannot be made profitable for a 
lengthy period, the company may-
(a) pay interest on so much of that 
share capital as is for the time being 
paid up .... " 

In the case which is visualised by my 
hon. friend Shri Somani anal. by my 
other friends, there is provision in this 
Section 208. The concern is sound; 
but it is expected that it will take a 
considerable time before it can meet 
its due liabilities, whether by way at 
development rebate or by way of other 
liabilities and nothing would be left 
to enable the company to pay divi-
dends. In that case, thers is an exist-
ing provision whereunder the com-
pany can pay a reasonable rate of 
interest on the share capital. 

Secondly, it ;. said that it would aet 
as a deterrent. Those who are now 
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going for investment in new companies 
are doing so, not with a view to get 
dividends in the near future or imme-
diately. As every one of us, who ill 
watching the llresent trend in the 
share market, knows, there is imme-
diately considerable appreciation in 
the value of the shares. Even before 
the capital is subscribed, even before 
the land and machinery are purchal-
ed, there is considerable appreciation 
of the shares. Therefore the fear that 
the provisiOn would act' as a damper 
on investment is. according to me, mis_ 
eonceived. That is all I have to say in 
this connection. I think this provision 
would ensure a greater amount of 
financial stability "lind to that extent; 
from the long range point of view, it 
is to be welcomed. 

Shrl Morarka: Sir, I support clause 
57 becawe I think it contains a very 
salutary provision. The main princi-
ple in company organisation or in the 
philosophy of corporate enterprises is 
that dividend should not be paid out 
of capital. Nobody can dispute thi! 
salutary principle. That is, the capi-
tal of the company should remain in-
tact. If you do not provide real 1iep_ 
recia tion according to the real value 
of an asset, that is if you provide less 
depreciation, or if you do not provide 
for depreciation at all out of your 
profits and if you pay dividend, to that 
extent, you are paying dividend out of 
capital. Let me illustrate this point. 
Suppose there is a company with 
Rs. 10 lakhs as paid up capital. This 
sum of &. 10 lakhs is invested in 
purchasing plant and machinery. You 
know that the life of this plant and 
machinery is 10 years. At the end of 
the tenth year, the value of this 
plant and machinery would be zero. 
That ~eans, every year, you must 
provide at least fu. 1 lakh by way of 
depreciation on the plant and macBi-
nery. Otherwise, your profit figures 
to that extent would. be unrealistic. In 
preparing the profit and loss account, 
if you do not provide Rs. 1 lakh for 
depreciation but provide less, or you 
do not provide at all, that means. the 
figure of profit that you have deter-

mined is not the real figure of profit, 
but that is only an inflated, artificial 
figure which is arrived at only to ena-
ble you to make payment of dividend. 
In other words the dividends whiclt. 
you are paying are not paid out of 
Teal profits. You are paying dividende 
only out of capital. It is like this. 
Suppose there are unpaid wages un_ 
paid salaries or certain other ' bills 
which are unpaid and you have not 
taken those bills into consideration, 
naturally your profit figure would be 
more. Can you pay dividend out of 
that profit? All that I say is that dep-
reciati.,n must be provided, and pro-
vided fully according to the Teal life 
of the asset. Clause 57, according to 
me, makes ample proYision for BUell. 
contingencies. 

I cannot understand the amendment 
of Shri Masani seeking to delete thUI 
proviso. He wantS the proviso to be 
dropped because it reQuires that if 
you want to pay dividend even out of 
your accumulated past profits, !Defore 
you do so you must ensure that depre-
ciation has been provided for thoee 
past years, the years to which those 
profits relate. If the accumulated pro_ 
fit is a profit without providing for 
depreciation, the same infirmity in the 
argument would exist. Those profits 
also would be unrealistic inasmuch as 
they have not taken care of depreciac 
tion. 

But there is a proviso which I think 
would meet the requirements of Shri 
Masani to some extent. The proviso 
on page :l7 says: . 

"Provided further that it shall n~ 
be necessary for a company to pro-
vide for depreciation as afo~aia 
where dividend for any financial 
year is declared or paid out 01 the 
profits of any previous financial year 
or years which falls or fall before 
the commencement of the Compa-
nies (Amendment) Act, 1960." 

Sbri M. R. Masani: I said "after". 

Shrl Morarka: The proviso which h<!! 
wants to delete refers to years lifter 
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the commencement of this Act, that is 
the Bill under consideration. What I 
mean is that even this Clause 57 has 
no retrospective applicability, it is 
only prospective. Surely, the share_ 
holders would know that dividenn 
would be paid only after making full 
provision for depreciation. 

8hri M. R. Masani: It is bad for 
them to know it because they will not 
invest their money. 

8hri Morarka: I beg to differ from 
him when he says that shareholders 
would not invest money if depreciation 
is provided. I do not agree with him. 
The example that Shri Somani gave 1 
can understand, namely that the com-
pany is entitled to certain special re-
bate, special type of depreciation, and 
if in one year this rebate and depre-
ciation amount to· 40 or 50 per cent., 
it will not be pos~ible for the company 
to make provision to that extent. Even 
in this Clause 57 it is not required that 
you must make provision for depre-
ciation to that extent, but only on the 
normal basis, basis acceptable to the 
income-tax people or basis which IS 
reasonable in the opinion of the Cen_ 
tral Government. The new sub-sei!-
tion reads: 

"(2) "For the purpose of sub-
section (1), depreciation shall be 
provided. either-

(c) on any. other basi. approved 
by the Central Governmen"l 
which has the etTect of wr1t-
ing otT by way of de'pt"ecia-
tion ninety-five per cent. of 
the original cost to the com-
pany of each such depreci-
able asset on the expiry of ,the 
specified period;" 

All that it says is that the discretion 
is left ·to the Central Government to 
indicate any particular basis which 
'WOuld have the etTect of writing o'fl 
16 per cent of the value of the BllSet 
_er a specified number at. years. 

1118 real life of an asset is deter-
mined only in terms of years, and if 
the number of years has to be deter-
mined by the Government, whether a 
particular asset has a life of 10, 15 or 
20 years, then surely the depreciation 
which has to be provided under this 
clause has to be in accordance with 
that Iiie. That means it would be on 
a real basis, on a basis acceptable to 
the income-tax people or is permis_ 
sible under various provisions. I think 
therefore that the fears expressed by 
Shri Masani and Shri Somani are not 
very well founded, because I feel it is 
a very salutary principle that before 
you give dividend, depreciation on the 
basis of the real life of the asset must 
be provided, Otherwise, you are pay-
ing dividend out of capital. and that 
is against the fundamenta13 of the cor-
porate philosophy itself. 

I therefore support this clause and I 
hope hon. Members will not press 
their amendments. 

~ ~ lfIf ~ (f.t.~) : 
~. ;;IT ~ P.fr ~ ~ W<: 
l!iIT ~ ~ iFf ~. ~ 4' mN 
~ ~ I W'fiT +ff <m:'Jf ~ ~ "" 
~m ~ ij'l1lf ~ ~T iFf ~ 
~WT~w<:;:r~~iFf~ 
~WT~I~'Ilt~~ 
'I~ 'Ilt &. ~ fm'h 'Ilt ~ ~ 
ott~ I~'~~*~<n:: 

~~""~~fm'h~~ 
~~~~~ l4'it'3it 
1Ilm t w<: 1Ii1T ~ ~ I ~ ~ 
it itm ~ ~ ~ "" mr W<: <m::-
IIfI'iT <'mf ~ ~ ~ W<: fir;rr ~ 

~~""~ ,.;t~~t 
om ;:r@ t. fir;rr f .. filfilI441'1 ~ 
~. fir;rr ~ ~ lIT <m" ;¢t ~ ~ 
Mcm-m~~'IT~~ 
<n:: tlq ~ S1mm <:I'F .m ;m ~ I 
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;m:~~t,~~T~, 
~ ~~, ~ ~ i!ilI" ~efi ~,.m: 
~~~gmfil;~i1" 
il"<:T'IiT~m;pn I W~~ 
~~~,.m:~~~ 
,.m: ~ <mOT ~ ~ ~ t' fl!; -a'''6r.1 
fmfum ~r ~ ,.m: ~ 
~ ~m f'mis iii<: W.T I tm--
~~ eft ~;fi;u ~ ,.m: ~~ ~ 
i{T 'ifFi[ ~ I WI<: ~ ~ m<'f 

'tOfU ~ fil; ~ m<'f it fsf>if4Iil~I'I 
~r f.rfm;rr orr ~ ~-~ itm 
~)CiT ~ fil; ~ ;;cm: 1lT ~ o;jTcfT t 
~lft Offfi ;ft ~ ~ ~-:ft ~ 
fmf~ m>T il> mfi:g it ~ ~ 
fom ;;nrrr ~ I o;j'iR ~ ~ 
~ ~ ~ f~ o;f\<: ~ <tt 
~ wif>'T '1t~, eft ~ <ftfu:Is il> o;j'~ 
1lT ~ orR ;ft f~1f o;f\<: ~ 
<rt <tt Of{ ... ;ft ~, 'AIR ~~ 
f.rfm;rr ;pn ~ I 'AiR ~ <rt <tt ;;i 
~ ~ eft 'ArT Vf ~ ~ fmis 
flr;r ~1fT I ~~ m% ~~ 
~~~~~,.m:R'IT 
~ <tt ffoff'f ~ ~ ~, fiR[ 
fcf>ifiuihl'l f.rrnt ~, fmis iii<: 
«r il<'f'f ~ ~ I ~"l: ~ ~ 

'1~~~ I 

~ <it it 'A<ft ~ fm: 
;5't ifRf ~ I 'AIR fsf>ifillil~I'I ~ 

~ ;pn ~ eft ~ fm: 
.r~~~~,~~.m 
~ '« m ~ ~, « ql'f Offfi rn 
'IT ~ ~ ~ Offfi it; ~ fm'h 
m<IT~~ I ~ 

tt JJfi 1ffITOit ~ mqr;ft <it ~ 
f.rm ~T ~ ~ fit; llfI'f rnll'fftr 
t ~ qmit ~ fil; llfI'f ~ ~ 
1IiT ..-.mor W I m1f l"" ~ ~, ~ 

~ ~ ~ ~ 'I' m fil; f-;rcr;n 
fmis Wrr orr ~ ~ R'IT ~ 
~ 'liT ~ ~, Wrr OfT'IT. I 

~iR llfI'f itm ~ ~ eft ~' ~ ~ 
fil; mit 'liT o;f'IST ~ mfT 1fTf ~m ~ 
llfI'f ~ ~ ~ I itm 'I'~ ~T 'ifT~ I 
W m% <t' ~~ m ~ m1{'l '!miT 
~ fil; <f w.ft w'isil-nrnr "r ~ I If 

~qtf~~~~fq;<: T 
;;m il> o;f\<: ~il> ~'f <tt ifff ~ <:~T 
~ I <f m o;rqit ~ 'fit ifRf "'T 
m ~ ~ itt ~ mit ~ ifla 
'I'~~ I 

~ ~ il> m'f ~ ,.~ 'f;IRr 
i1"~~it'f<'TT'iJW~-a'~lf 

~~~~~~<ro"'T 
'1t ~, ;;~ ~' flliN ~ ~ I 

Shri Kall1lllgo: I would draw your 
attention to the clause as it was intro-
duced in Parliament and as it has 
emerged from the Joint Committee, :t' 
can be safely said that the rigidity of 
the original clause has been cons:der-
ably lessened, 

My hon, friends Shri Morarka and 
Shri Nathwani have explained very 
lucidly the provisions as they exist 
teday, and I believe all genuine appre-
hensions can be taken care of. In fac:, 
as Shri Somani says, the clause now 
stands irrespective of the fiscal and 
tax laws as they change from tOme to 
time. The discretion lies with the 
company. Any good company will 
adjust its affairs to the best adVlllltage' 
of its share-holders. Therefore, the 
company can frame out its own method 
at providing for depreciation, and they 
have only to get the approval of the 
Central Government. That provision 
has been kept there merely to see that 
the provision which the company itself-
makes for depreciation is not onerous, 
to the share-holders; but the initiative-
itself lies with the company, Thus 
the rigidity which existed in the origi~ 
nal Act, and which was there in the" 
orieinal Bill has been considerlilJy 
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liberalised. Therefore, I do not see 
a.y reason why there should be any 
apprehension. 

Even in extreme cases, where divi-
dend. may not be available, as in th& 
case of a large project where a sum of 
Rs. 10 crores or Rs. 20 crores iI; invest-
ed, and the factory comes into opera-
tion after a long time, the pro'Visions of 
section 208 haVe been ~fically ex-
cluded from the operation of this 
clause. In other words dividends 
could be paid out from 'the capital 
itself under certain circumstances. 

Shri Naushir Bharlleha: Interest. 

Shri Kanuugo: It depends upon the 
,circumstances whether it is interest or 
dividend. After all, interest is accu-
.mulation of capital. 

Therefore, commend that the 
clauses as recommended by the Joint 
Committee may be pasoed. 

Shri Naushir Bharucha: What about 
Government taking more powers under 
section 205 (1) (c), as suggested in my 
amendment? 

Shri Kanungo: We feel that the 
powers as they are are enough. 

Mr. Deputy-Speaker: I shall now 
put the amendments to vote. 

The Amendments Nos. 93, 7 and 60 
were put and negatived. 

Mr. Deputy-Speaker: The question 
1.: 

"That clause 57 stand part of the 
Bill." 

The motion was adopted. 

Clause 57 was added to the Bill. 

Clause 59--(Amendment at sectio .. 
209) 

Sbri Naushir Bharucha: I beg to 
move: 

No. 61, Page 29, after lin~ 3, add: 

"Provided further where books 
of account are temporarily shifted 
to a branch office in the ordinary 
course of business, or are shifted 
for the purpose of litigation in 
Court or for production before an 
authority requiring production of 
such books under any law for the 
time being in force, no such "ti-
mation may be gi'l'en to the Regis-
trar.". (61) 

No. 62, Page 29, after line 19, add: 

"Prov:ded further that Where on 
the date of commencemen. of the 
Companies (Amendment) Act, 
1960, a company has not preserv-
ed books of account for the rele-
vant period mentioned in sub-
section (4A), the Government, on 
an application to be made by the 
<mmpany, within three months of 
the commencement of the Com-
panies (Amendment) Act, 1960, 
may, on sufficient cause being 
shown, exempt the company from 
the requirements of sub-section 
(4A) for such period as it thinks 
fit.". (62) 

Mr. DeJluty-Speaker: These amend-
ments are now before the House. 

Shri Naushir Bharucha: Clause 59 
amends section 209 which deals with 
the books of accounts to be kept by a 
company at its registered office. While 
we appreciate the fact that a clause 
of this type is necessary, r am of the 

• opinion that so lcng as yovernment 
serve their purpose, it is desirable 
that the management of compani •• 
should not be put to any avoidablr 
inconvenience. 

The case that r have in mind is this. 
It is conceivable that the books of 
accounts of a company may have to be 
shifted from time t~ time from the 
head office to a branch office, or tlley 
may be required to be produced in a 
court of law for the purposes of evi-
dence. If we are to maintGin intact 
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the clause as it has emerged from the 
Joint Committee, it would mean that 
even where the books of acccunts have 
been temporarily shifted, within seven 
days, the management has to inform 
the registrar of companies. I am of 
the opinion that where books have to 
be shifted in the ordinary course of 
business, this obligation on the 
management to inform the registrar 
within seven days should not be kept 
for two reasons; first, there will be 
numerous cases in which companies 
v:iI! be involved in litigation and 
there will be avoidable inconvenience 
~aused to the management of the com-
pany to comply with the provis'ons of 
this cia use; secondly, the work in the 
registrar's office will unnecessarily in-
crease; especially, when books of 
accounts have to be temporarily shift-
ed, the volume of correspondence that 
wou!d get accumulated in the regis-
tn!", office would be huge enough. 

I, therefore, appeal to the hon. 
Minister in charge of the Bill b con-
sider the amendment wh'ch T have 
moved, namely: 

"Provided further where books 
of account are temporarily shifted 
to a branch office in the ordinary 
course of business, Or are shifted 
for the purpose of litigation in 
Court or for production before an 
authority requiring production of 
such books under any law for the 
time be'ng in force, no such inti-
mation may be given to the Regis-
trar.". 

I suppose this is a commOn sense 
amendment, which ought to be accept-
ed by Government. As I said, while 
we are in favour of making more 
stringent the provisions of the Com-
panies Act, We are not in favour of 
unnecessarily putting in clauses which 
may cause avoidable inconvenience. 

The second amendment to which 
have to invite the attention of the 
House is this. Under the proposed 
new sub-section 4A, it has been pro-
vided that: 

'The books of account of every 
company relating to a period of not 

1364(Ai)LS-8. 

less than eight years immediately 
preceding the current year shall 
be preserved in good order.". 

There is an obligation on the company 
to preserve the books of accounts of 
the company for a perL.d of eight 
years; and that is regarded as neces-
sary for the purpose of income-tax or 
for the purpose of special audit or 
whatever it may be. I think that the 
clause on the whole is salutary, but 
then, failure to mainta.n intact books 
of accounts of the preceding eight 
years entails certain penal conse-
quences. It is conceivable that on the 
day that this amending Act comes into 
force, a company may not have for 
one reason or the other, books of 
accounts for the preceding eight years. 
Therefore, immediately this amending 
Bill becomes law, the d;rectors of the 
company incur a legal penalty. In 
Clther words, what we are doing is that 
we are creating a criminal offence with 
retrospectiVe effect, which is against 
all accepted standards and canons of 
criminal jurisprudence. An Act 
which was innocent when it was done 
should not be converted into a crimi-
nal act with retrospective effect. 

Therefore, have suggested an 
amendment to the effect that: 

"Provided further that where on 
the date of commencement of the 
Companies (Amendment) Act, 
1960, a company has not preserved 
books of account for the relevant 
period mentioned in sub-section 
(4A), the Government, on an ap-
plication to be made by the com-
pany, within three months of the 
commencement of the Companies 
(Amendment) Act, 1960, may, on 
sufficient cause being sh[)wn, 
exempt the company from the re-
quirements of sub-section (4A) 
for such period as it thinks fit.". 

The idea is this that it is not also de-
sirable, if they are going to give some 
latitude to companies who have not 
preserved books of accounts, that they 
should sit Cover that position, until 
they are actually caught for some rea-
son or the other. 
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by which the innocent companies, bona 
fide innocent companies, will not be 
penalised, and it is this. Supposing a 
company has not preserved books of 
aecounts fc'l" eight years, then, within 
three months, it has got to apply to 
Government and say that it has not 
preserved books of accounts, and the 
Government will naturally make en-
quiries, and if suffic'ent cause is shown, 
in that case, Government may say, all 
right, you will be exempted for a 
period of another two years C'l" three 
years, as the case may be; that is, the 
books of accounts are preserved only 
for the four or five preceding YE'ars. 
Otherwise, the effect of it will be this; 
the moment this Bill becomes law, 
immediately, because of its retrospec-
tive effect, we are creating an inno-
cent act into a criminal offence. 

I would like Government to look 
into both these amendments. 

Shri Morarka: I support the amend-
ment of my hon. friend, Shri Naushir 
Bharucha, concerning this re:rospec-
tive effect. It is not so much an 
amendment as a clarification which is 
necessary from the Government sidE', 
because sub-clause 4A reads like this: 

"The books of account of every 
company relating to a period of 
not less than eight years imme-
diately preceding the current year 
shall be preserved in good order." 

"Provided that in the case of a 
company incorporated less than 
eight years before the curren t 
year, the books of account for the 
en tire period preceding the cur-
rent year shall be so preserved." 

Now, the difficulty may be that scme 
of the existing companies may not 
have the'r books of account well pre-
served for these 8 years, because the!'e 
was no law requiring them to do 3~ 
at least they may not have the books 
of account which are enumerated in 
this particular 'provision. I do not 
think it is the intention of the Depart-
ment Or Government to give retros-

pective effect to this clause and to 
punish people if they had not preserv-
ed the books of account. I think a 
clarification is necessary to say that 
after the commencement of this Act 
all companies would be required to 
preserve their books for 8 years. Those 
companies which do not have them 
for 8 years should intimate to t.he 
Department as to for how many YEars 
they have got the books of account, 
From then onwards at least, they 
shc.uld keep them for 8 years. ; think 
this is a necessary clarification and I 
am obliged to my hon. friend for ra's-
ing this point. 

There is another point which I want 
to raise here, In this clause, for thc 
first time we are providing a penalty 
of imprisonment for not keeping the 
books enumera~ed therein or for not 
keeping them at the reg'stered effice 
of the company. The penalty providpd 
in the 1956 Act was Rs. 1,000. Now, 
we are enhancing that penalty to 6 
months' imprisonment or Rs. 1,000 or 
both. This was considered in the 
Joint Committee to be necessary. This 
was as a result of the cumulative 
wisdom of the Joint Committee, So, 
1 do not oppose it. But there is one 
thOng. Wherever we have provided 
the penalty of imprisonment, We have 
also provided that the offence commit-
ted must be wilful. That is the gencc'a! 
phraseology of the entire Companie" 
Act. This was accepted in 1956, By 
some omission on my part, I could not 
move an amendment to this effect. 
But I would request the h,m. Minister 
to consider it. :f it is too late to 
accept an amendment to this clause, at 
least he should issue a directive to the 
Department to see that if such cases 
come then so far as the penalty of 
imprisonment is concerned, they should 
not ask for it unless and until they are 
satisfied that the offence was deliberate 
and wilful, If the hon. Minister is 
prepared to hold over the clause be-
cause we are ahead of schedule, I 
would be grateful to him, but if he is 
not inclined that way, at least he 
should issue directives to the Depart-
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ment as I have suggested, because this 
is in keeping with the general pattern. 

Before I sit down, there is another 
PI>'nt I want to mention. The penalty 
of imprisonment is provided in two 
sub-clauses. One is for the managing 
director, general manager, manager, 
etc. Similarly, a penalty is also pro-
vided fer other persons to whom the 
work is entrusted of keeping the books 
of accotmt, etc. So, 1 would humbly 
request the hon. Minister to consider 
this. At least so far as the managing 
directors are concerned, there is "orne 
safeguard for them; they will have 
reasonable grounds to plead that the 
other pers :<lS were in charge and so 
on. But so far as the other execu-
tives, the subordinate officers, accoun-
tants, etc. are concerned, they have no 
such defence. So I would earnestly 
appeal to the Minister either to hold 
over the clause or introoiuce the word 
'wilful' or at least to issue a depart-
mental directive, en this point. 

Shri Kanungo: fully realise the 
apprehensions which haVe been voic-
ed on the floor of the House. In fact, 
these apprehensions were discussed 
in the Committee stage and otherwise. 
It is true that very severe punish-
ment has been provided for. It is 
also true that this clause is, by impli-
cation, to take effect retrospectively. 
All I want to say is this. As far as 
the public is concerned, the Sashi 
Committee Report was before the 
public and the Bill was introduced 
quite a long time ago. I concede that 
it is not notice enough becau;e until 
a provision is written into the sta-
tute, it need not mean anything to 
anybody. But I would say that this 
provision has been made and deter-
rent penalty provided because there 
have been flagrant cases of destruc-
tion of books. Also, we ·have taken 
into conside<ration the fact that nor-
mally companies maintain their books 
mostly for tax pUTPC>ses. I am not 
prepared to accept any modification 
in the clause, but I can assure the 
House that Government will not 
invoke the penalty provIsIon in 
genuine cases. That is, where in the 

course of "routine without any mala 
fides, without any other intentions, 
the books are not available we will 
not invoke it. In other word~, we will 
enforce the law rigidly from the date 
it is enacted. As far as the past 
period is concerned, we will construe 
it liberally, and where the cases are 
genuine, we will not insist uPI>n the 
heavy pepnalty or go in for prosecu-
tion. 

As for what my hon. friend, Shri 
Morarka, mentioned I would refer 
him to sub-clause (el) which says in 
item (iii): 

"after the proviso, the following 
further proviso shall be inserted; 
namely:-

'Provided further that no 
person shall be sentenced to 
imprisonment for any such off-
ence unless it was committed 
wilfully' ". 

So the word 'wilflly' is there. 

Shri Morarka: That covers only the 
managing director. It does not cover 
the subordinate officers. 

Shri Kanungo: It is true that it is 
primarily for the managers, managing 
directors and so on. Normally the 
primary resPl>nsibility is on the 
management, not upon the subordi-
nate;. It has been mentioned here, 
particularly to give a little modicum 
of safety; it cannot be strentched too 
far, because under the guise of what 
you call 'wilfulness' which in any 
case has got to be provided for in a 
criminal Act, the management should 
not escape punishment by making a 
scapegoat of the smaller fry. 

Shri Morarka: I can understand the 
intention of the hon. Minister. But 
the present provision, as it stands, will 
excalty do the oPPl>site. The minor 
fry would be sent to jail. For the 
bigger fry, you are providing the pro-
vision about 'wilfulness'. So why not 
the same be provided in the other 
case also? 
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Shri Kannugo: Wilfulness is a very 
difficult thing to prove in a criminal 
court or for the matter of that in 
any court. Therefore, I want to keep 
it as wide as possible. 

Mr. Deputy-Speaker: 
both the amendments 
separa tely? 

Saall I put 
together or 

Shri Naushir Bharncha: In any case 
fate is the same. ' 

Mr. Depnty-Speaker: shall now 
put amendments Nos. 61 and 62 to 
the vote of the House. 

Amendments Nos. 61 and 62 were 
put and negatived. 

Mr. Deputy-Speaker: The question 
is: 

"That clause 59 stand part of the 
Bill". 

The motion was adopted. 

Clause 59 was added to the Bill. 

Clanse 65-- (Amendment of section 
220). 

Shri Jaganatha Rao: I beg to move: 

Page 33, line 3,---after 
vided" insert "further". 

''pro-
(112) . 

This is the same as amendment No. 
82 tabled by Shri C. R. Pattabhi 
Raman. 

Mr. Deputy-Speaker: Is it accept-
able to Govenunent? 

Shri Kanungo: Yes. 

Shri Jaganatha Rao: It is a very 
small amendment which seeks to 
insert the word 'fu·rther' after the 
word 'Provided' in page 33, line 3. 
It is because there is already a first 
proviso, and this is the second proviso. 

Mr. Deputy-Speaker: This amend-
ment is now before the House. 

Mr. Deputy-Speaker: The question 
is: 

Page 33, line 3-

after "Provided" insert "further". 
(112) 

The motion was adopted. 

Mr. Deputy-Speaker: The question 
is: 

"That clause 65, as amended,. 
stand part of the Bill." 

The motion was adopted. 

Clause 65, as amended, was added to 
the Bill. 

Clause 6G W[!S added to the Bill. 

Clause 70.- (Inser:;cm of new section 
233A) 

Shri M. R. l\Ia,ani: Sir, I move: 

Page 36,-

after line 24, add--

"Provided that before directing 
a special audit of the comp:my's 
accounts the Central Government 
shall serve a notice on the company 
indicating the reasons why it pro-
poses to appoint a special auditor 
and shall give the company an 
opportunity to show cause why 
such special audit should not be 
directed. 

OA) Where the Central Gov-
ernment makes an order under 
sub-section (1) or refuses to 
resclnd any such order under the 
proviso thereto the company or 
any person aggrieved thereby 
may apply to the Court and the 
Court may if it thinks fit by order 
vacate any such order of the Cen-
tral Government provided that no 
order whether interim or final 
shall be made by the Court with-
out giving the Central Government 
an opportunity to show cause 
against any such application." (8) 

Page 37,-

omit lines 1 to 7 (9). 
Page 37, line 9,-
after "Central Government" insert-

"shall furnish a copy of the report to 
the company and". (0) 
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Page 37, lines 14 and 15,-

omit "either a coPy of, or relevant 
extract from, the report with". (11) 

Page 37,-

jor lines 16 to 18, substitute 

"thereon and require the com-
pany either to circulate a copy of 
the report or such extracts there-
of as the Central Government shall 
indicate to the members or to have 
the report or such extracts read 
before the company at the next 
general meeting". (12) 

16.12 hn. 

[Smu JAGANATHA RAo in the Chair] 

This is an important clause. There 
was a certain amount of debate when 
the Bill came back from the Joint 
Committee. I shall try to explain the 
purport and purpose of these amend-
ments of mine. Most important of 
these amendments is the one that 
seeks to suggest that certain rules of 
equity be given application to when 
the question of special audit is con-
sidered. 

My amendment No.8 reads: 

"Provided that before directing 
a special audit of the company's 
accounts the Central Government 
shall serve a notice on the com-
pany indicating the reasons why it 
proposes to appoint a special 
auditor and shall give the com-
pany an opportunity to show cause 
why such special audit should not 
be directed and if the company 
shows such cause to the reason-
able satisfaction of the Central 
Government the said special audit 
shall not be directed." 

The second safeguard in the amend-
ment is: 

''Where the Central Government 
makes an order under sub-sec-
tion (1) or refuses to rescind any 
such order under the provi.o 
thereto the company or any person 

aggrieved thereby may apply 
to the Court and the Court may 
if it thinks fit by order vacate any 
such order of the Central Govern-
ment provided that no order whe-
ther interim or final shall be made 
by the Court without giving the 
Central Government an opportu-
nity to show cause against any 
such application." 

The next amendment is to omit lines 
to 9 on page 37. That would take 

away the power of the special auditor 
with Government's authority to ask 
for information of any kind that he 
wants, to launch upon an inquisition. 
That would not normally happen in 
any democratic country without the 
warrant of a court of law. 

The remaining amendments are of a 
slightly more detailed and minor 
nature. 

The last amendment is No. 12. It 
requires that the Central Government 
should make the reports or extracts 
of the report availab!e to the com-
panies and that these may be placed 
before the next general meeting of the 
shareholders by the directors so that 
they also cannot suppress the facts 
from those who own the company. 

In the course of the general debate, 
Government never answered the ques-
tion that was put to thm as to where 
was the necessity for the special audit. 
They have got so many powers of 
making special investigation under the 
other sections of the Act. That one 
would have thought that they would 
have utilised those powers that are 
already with them effectively before 
they went in for more powers. The 
desire of Government to arm them-
selves for all possible contigencies is 
becoming an obsession. We find that 
one power after another is being taken, 
whether it is effectively utilised or not. 

The provisions of the clause, as they 
are at present, are of a very sweeping 
nature. As I pointed out earlier, when 
we talk of Government .... e talk of a 
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small middle level official to whom, 
ultimately, the discretion of Govern-
ment has to be delegated and who, in 
fact, must exercise that discretion. 

I do not want to cover the ground 
that was covered in the general dis-
cussion of the Bill, but I cannot help 
recalling that Government were unable 
to give any lucid answer to the ques-
tion as to how they proposed to exer-
cise this discretion of deciding whe-
ther or not a particular business was 
run on prudent lines or on sound prin-
ciples. These words, I pointed out 
then, were open to subjective inter-
pretation and on which one good 
manager might be able to disagree 
with another good manager, on con-
sultant or expert may disagree with 
another expert. In such a situation 
for a set of politicians or bureau-
crats who know nothing about 
business to sit in judgment on those 
who, after all, invest their own money 
and take risks with their own property 
appears to be the height of unreason. 

Then, as regards these safeguards, I 
remember that more than one member 
from the other side of the HOuse and 
my hon. friend Shri Asoka Mehta with 
alJ his zeal for the State and State 
socialism, had to concede that though 
they were prepared to have a special 
audit, the safeguards I had suggested 
of giving the company a chance to 
explain and of knowing what the con-
tents of the report were and of making 
the order subject to appeal in a Court 
of Law were necessary in free society. 
I am really sorry that this Govern-
ment, in its usual unresponsive atti-
tude, is not even prepared to meet the 
basic needs of the community when 
dealing with not criminals but with 
people who are doing their bit to 
expand the volume of goods and ser-
vices required for society. Therefore, 
1 feel that it would be a disgrace and 
a shame if these minimum safeguards 
were turned down in a cavalier way 
as they were rej ected in the course of 
the general discussion. 

Then, we come to the close of page 
37, sub-clause (3A) which arms the 
special auditor with powers to ask for 
any information that he desires. Nor-
mally, there is a limit on the kind of 
information 

16.18 hrs. 

BUSINESS OF THE HOUSE 

Shri Khadilkar (Ahmednagar): On 
a question of privilege, Sir. I am sit-
ting here and inside the Hall and we 
are experiencing the burning effect of 
tear gas here. I do not know whether 
it is a question of privilege or not. But 
it is a case of privilege in this sense. 
Something is going on outside the four 
corners of this House, it is true. Many 
shells are thrown and the gas has pene-
trated into this House. I feel that if 
something happens outside and it 
affects the house, if it affects the 
Members, it comes under privilege. 

M;:"" Chair~;'" I am afraid that 
this is not a matter of privilege. I do 
not think it relates to the privileges 
of the Members of this House. 

Shri Tangamani (Madurai): Are we 
to be tear-gassed. 

Mr. Chairman: It is something hap-
pening outside the precincts of the 
House. 

Shri Khadilkar: Still it affects the 
members sitting in the House. (In-
terruptions) . 

Mr. Chairman: The hon. Member 
may write to the Speaker; but the 
proceedings of the House cannot be 
interrupted. 

Shri Tangamani: But the tear-gas 
is meant only for outsiders. 

Shrl M. R. Masani: Sir, I am re-
minded of the story of a Speaker of 
the American HOUSe of Representa-
tives who was told that there was a 
forecast that the world would corne to 
an end in the course of the night. He 
said, 'If the lights go out, I shall ask 




