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1243 hrs.
MESSAGES FROM RAJYA SABHA

Secretary: Sir, I have to report the
following messages received from the
Secretary of Rajya Sabha:—

(i) “In accordance with the pro-
visions of rule 125 of the Rules
of Procedure and Conduct of
Business in the Rajya Sabha,
I am directed to inform the
Lok Sabha that the Rajya
Sabha, at its sitting held on the
25th  August, 1958, sagreed
without any amendment to the
All-India Services (Amend-
ment) Bill, 1958, which was
passed by the Lok Sabha at
its sitting held on the 12th
August, 1958 "

(1) “In accordance with the pro-
visions of rule 125 of the Rules
of Procedure and Conduct of
Business in the Rajya Sabha,
I am directed to inform the
Lok Sabha that the Ra)va
Sabha. at 1its sitting held on
the 25th August, 1958, agreed
without any amendment to
the Code of Criminal Proce-
dure (Amendment) Bill, 1958,
which wac passed by the Lok
Sabha at its sitting held on the
18th August, 1958 "

BANARAS HINDU UNIVERSITY
(AMENDMENT) BILL

ReporT oF Serect COMMMTEE

Sardar Hukam Singh (Bhatinda). I
beg to present the Report of the Select
Committee on the Banaras Hindu Uni-
versity (Amendment) Bill, 1858

12.63 hrs.

TRADE AND  MERCHANDISE
MARKS BILL

Mr. Speaker: The House will now
take up the Trade and Merchandise
Marks Bill, 1958, as reported by the
Joint Committee. As the House is
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aware, five hours have been sliotted
for all the stages of the Biil. 1 would
like to take the sense of the House
as to how these five hours should be
distributed among the various stages
of the Bill

Shrl Nauashilr Bharucha: (Enst
Khandesh): Four hours and one hour.

Mr. Speaker: Four hours for general
discussion and one hour for clause by
clause consideration and Third Read-
mg?

Some Hon Members: Yes.

Mr. Speaker: Therefore, four hours
are allotted for Gencral Discussion and
one hou: for clause by clause con-
sideration including the Third Reading
stage

The Minister of Commerce (Shri
Kanungo): Mr Speaker, 1 beg to
move-

“That the Bill to provide for the
registration and better protection
of trade marks and for the preven~
tion of the wuse of {fraudulent
marcks on metchandise, as report-
ed by the Joint Commitice, be
taken into consideration ”

1 do not propose to inflict a speech
on this motion The Biull was intro-
duced in the Lok Sabha on the 28ta
March, 1858 The motion for refer-
«nee of the Bill to a Joint Committee
of the Houses was moved on tho 5th
of May and there was discussion on
two days, 5th and 7th. As you will
observe, the principles of the Bill and
the contents of the Bill were very
widely discussed and there was con-
scnsus of opinion  that the Bill as
framed and introduced was acceptable
to the House Thereafter the Bill was
committed to the Joint Committee
which had more than 12 meetings and
went thoroughly into i#t. They bave
made certain alterations in the word-
ing of the Bill which are improve-
ments more or less. Bul the maln
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structure of the Bill has remained as
it was. Therefore I would commend
that the Bill as amended by the Joint
Committee may be accepted.

Mr. Speaker: Motion moved:

‘“That the Bill 1o provide for the
registration and better protection
of trade marks and for the pre-
vention of the use of fraudulent
marks on merchandise, as report-
ed by the Joint Committee, be
taken into consideration.”

May I know how many hon. Mem-
bers want to take part in this general
discussion? (Some Hon. Memters
rose). Then, wby so many hours?

8Shri Naushir Bharucha: [ think the
general discussion might end muck
earlier.

Mr. Speaker: I think so.

Shri V. P. Nayar (Quilon): I would
like to speak in the General discus.
sion.

Sbri C, R. Pattabhi Raman (Kum-
bskonam): Some of us were in the
Joint Committee.

Mr. Speaker: If hon. Members want
to say anything regarding the Joint
Committee or minute of dissent, I will
allow them subject to limitation of
time.

Sbri Nanshir Bharucha: As the hon,
Minister has observed, the Bill has
emerged from the .Joint Committee
more or less intact. There were seve-
ral views expreseed by various hon.
Members on different aspects of the
Bill and I desire to invite the atten-
tion of the House to certain major as-
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78—then, a new type of procedure will
have to be recommended if these par-
ticular clauses are to be made reslly
effective. These clauses are on pages
48, 498 and 50. Section 76 gives us the
meaning of applying trade marks and
trsde descriptions. Clause 77 reeads
thus:

“A person shall be deemed to
falsify a trade mark who, either.—

(a) without the assent of the
proprietor of the trade mark makes
that trade mark or a deceptively simi-
lar mark; or

(b) falsifies any genuine trade
mark, whether by alteration... and
SO On.

Clause 78 says:

“Any person who,—
(a) falsifies any trade mark; or

(b) falsely applies to goods any
trade mark; or

(c) makes, disposes of, or has in pos
session, any die... .. ete.

shall be pumshed with imprisonment
which may extend to three years.
Clause 79 deals with penalty for sell-
ing goods to which a false trade mark
or false trade description is applied.
Several people have told me in this
connection, and I think their observa-
tions are correct, that no matter how
very well worded your Acts may be,
unless the remedy is enforced and the
penalties are brought within the prae-
tical ken of the aggrieved parties,
your Act has no effect. It is rather
unfortunate that the Joint Committee
has not taken into consideration the
operative part of the Act and how the
Act is going to be enforced.

For many years past, we have
noticed that the business community is
harassed not so much by the defective
wording of the Act as by the fact that
whenever a trade mark has been in-
tringed, the remedies against the off-
ender have become impracticable. I
can give a number of instances; for
instance, the trade marks in respect
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of consumer goods very widely used
in the country-—for example Tata Oil
Co. 's Bar soaps—are infringed with
impunity. Infringement takes place
not in the town of the registered office
of the aggrieved company, but any-
where in the country. Even these in-
fringements are on such a wide scale
that it becomes impossible for a person
who is aggrieved to run to the parti.
cular province or town where the
offence has been committed. It will be
observed that the scheme of the Bill
with regard to prosecution is that it
leaves intact the provisions of the
Code of Criminal Procedure.

In other waords, the agrrieved party
has to go to the town where the
offence hag been committed, Now,
often these offences are committed in
small towns where it is impossible for
people to find facilities for prosecu-
ting a case, and often if presecution
is launched by the aggrieved party
under the provisions of clauses 77, 78
and 79, it becomes impossible to carry
on the prosecution because the
sccused being in his home town is in
a position to exhaust the aggrieved
party by various legal devices.

In the very first place, it may be
extremely difficult to get the summons
served on him. He can always evade
it. Secondly, even if the summons is
served, he can apply for any number
of adjournments which in mofussil
courts are very readily granted—-that
has been my experience—and he may
harass him. Then, he may put in a
transfor spplication and have his case
transferred. All these difculties pile
up to such an extent that the aggrieved
party would have have to pay his
counsel each time and take him to a
distant  spot where they may not
have even proper facilities for any-
thing whatever, and then he may have
to come back. The result is that the
herady which the law provide becomes
for more costly than the grievance
iteelf, and the aggrieved party has to
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abandon it. 1 ask this Housa to
consider dispassionately: what §3 the
use of making the Trade and
Merchandise Marks Act on  paper
compact and capable of being enfor-
ced when in actual practice it cannot
be done? What is the use of confer-
ring certain rights on the proprietors
of trade marks when those rights in
actua] practice in 85 cases out of 100
cannot be exercised? I ask whather it
is not our duty to look to the practical
aspects of the whole problem because
unless we do that, the most salutary
provisions of this Biil are likely to be
nullified.

Take the case where a particular
trade mark has been infringed, and
the aggrieved company or the aggri-
eved proprietor desires to proceed
against that party by way of obtain-
ing an mjunction. The procedure
would be that he would have to file
a suit In which court can he flle a
suit? It can only be the court where
the cause of action has arisen accor-
ding to the Civil Procedure Code and
that would be the place where the
offence has been committed. Now,
does any of wus—I speak of the
lawyer Memberg of this House--think
that it is humanly possible for any-
body to go to the home town of the
offending party and file a suit and
apply for an injunction and see that
the injunction is properly enforced,
or to carry on the suit, run after the
party for two or three years and then
obtain a permanent injunction? These
things are absolutely impossible, With
the result that the most important
companies which have got financial
resources and which are capable of
taking action against such offenders
leave the whole thing as it is, and
then the infringement of the trade

mark goes on merrily.

1 ask this House to consider whe-
ther it was not desirable on the part
of the Joint Committee to have intro-
duced in the Bill certain provisions
along the lines on which 1 have given
my amendments. It should bave
been provided by the Joint Conunities
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by suitable provisions, by introducing
an additional clause 80A if necessary,
whereby notwithstanding anything
that is said in the Code of Criminal
Procedure, It should be possible to
file a complaint for offences mentioned
in clauses 78 and 79 in a court under
whose jurisdiction the aggrieved party
bas got either its main registered
office gr a branch office. This is very
necensary because without that I am
afraid the entire Act is going to pieces.

The same thing would apply with
regard to modification of the Code of
Civil Procedure in its application to
civil proceedings under this Bill. That,
to my mind, is most important.

There is, of course, I understand, an
agrument that if they permit the
aggrieved party to launch prosecutions
at the place where its registered office
is situated, will not the accused be
placed at a disadvantage? Therefore,
in my amendment I have made the
provision that it should be open to the
accused party to make an application
to the High Court, and the
High Court may ultimately
decide whether, having regard to the
circumstances of the case, the trial
should be within the jurisdiction
where the aggrieved party has its
registered office, or it should be at a
place where the offence has been com-
mitted. And surely, the thing could
be left to the High Court to decide in
the light of the circumstances, and
there would be no fear of any injustice
being done.

Algo, in this connection, we have got
to bear in mind that in 99 per cent of
the cases where complaints or civil
proceedings are flied in respect of
infrimgement of trade marks, it is the
aggrieved party that is in the right,
because unless

with a very well known trade mark,
nobody would bother to imiitate or
infringe that trade mark. And our
€ in law
that the aggrieved
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marks, and it is very difficult to track
him,

Therefore, I submit that the major
point has been missed by the Joint
Committee and unless we make pro-
visions in this connection, all the good
provisions of this Bill will have no
meaning to my mind. It is no use
giving ample rights to the owners of
trade marks and then provide him
with a legal remedy which it is
impossible to exercise for the enforce-
ment of those rights.

The second point which has to be
noticed is that in many cases it is in
the interests of the public that the law
should be properly enforced. It should
not be felt that because in a stray
case, one in a hundred, perhaps some
hardship is caused to the accused or
the defendant, in 99 per cent of the
cases such impediment should be
placed in the path of the aggrieved
party exercigsing his rights. I submit
that 1t is in the interests of the public
that this amendment should have
been made.

There is another point to which I
would like to invite the attention of
the House. The remedy provided for
infringement is—what? Two or three
years. In the first place, it is very
difficult to obtain convictions, because
today also we 1nd that numerous
trade marks are being infringed and
nobody bothers about that. But the
punishment provide is two or three
years. 1 should have liked that Jaint
Committee to have taken a serious
view of these infringements. Firstly,
a minimum term of imprisonment
should have been prescribed. Se-
condly, the law should have laid down
the seizure of goods of the offending
party. Naturally he would have been
a trade man or a factory owner, and
his stocks should be seized and frozen
on the principle that if he is
imitating, for example, the trade
marks of certain drugs, it is a most
dangerous thing to do. Then the
whole stock must be seized and
frozen. There should have been power
given for this purpose.



3168 Trade and

{Shri Naushir Bharucha}

Thirdly, 1 should have prescribed
disqualification for such manufac-
tuvers for a period of three years or
so for making application for any
trade marks People who are anti-
social, who have not got the shightest
scruples in exploiting either the dis-
tress of the people or their pressing
requirements, must be disquahfied from
applying for any trade mark whatso-
ever on the ground that they are un-
fit by their conduct to have any trade
mark.

And last but not the least I would
suggest what may seem rather a
strange and novel procedure but what
to my mind appears extremely good
Whenever a person has been convic-
ted, let us say, for using false trade
marks or labels on drugs and other
articles, he should be compelled for
a certain period by the Judge or the
court trying him, to place a board in
a promunent place in his own shop
saying that his firm has been convic-
ted under the Trade and Merchandise
Marks Act Unless we resort to new
methods of penalty, these old pro-
visions for imprisonment extending to
two years and three years have no
meaning, especially in view of the
fact that 1t is extremely difficuit to
catch hold of the offenders and bring
them to book Therefore, my sub-
mussion 1s that the entire conception
of punmishment should have been com-
pletely altered

Apart from that, there 1s one thing
which has been brought out in the
minutes of dissent 1 agree with those
who have appended their signatures
to the minutes of dissent that in
many cases peity manufacturers do
not require that their trade ‘marks
should be protected all over the
country. All that they ask for s that
they should be protected within the
lihits of a certain State or within
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And each district means about 5000
square mles Surely, the petly,
traders, quite a large number of
whom go in for an application for
registration of trade marks do not
require all-India protection; and pro-
vision should have been made in the
Bill for application for limited pur-
poses Similarly, benefit should
have been given either in the form
of low fees or mitigation of other
conditions of application, so that peity
traders could have their rights pro-
tected withm certain districts only.

Also, 1t has been provided that
there should be a separate branch of
irade marks registry, but it has not
been mentioned that every State
should have 1t. I think this is such
an important subject on which
depends the commercial honesty and
integrity of our manufacturers, that
order to promote that facility should
be provided by the establishment of
trade marks registry in every State.
1 do not think there 15 a aingle State
in our country where the registry
office will not facilitate and help the
manufacturers or trade mark pro-
prietors

These are some of the main objec-
tions to the Bill, which have not
unfortunately been met in the Joint
Committee I would, therefore, appeal
to the Minister 1n charge to see that
these defects are remedied. It is no
use giving to the public a Bill which
is sound on paper, but which in jts
application may prove totally ineffec-
tive 1 have, therefore, drawn the
attention of the Minister o0 these as-
pects, and I hope that he will apply
his mind to them.

Shri Panigrahl (Puri) I would like
to welcome the Bill as it has emerged
from the Joint Committee, because
some imprbvements have been sffec-
ted on the original Biil, but I would
like to make a few cheervations of a
general nature.

Under the present scheme of the
Bill, we envisage only four oz five
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branches of the trade marks registry.
That iz because Government think
that there are not enough cases for
our going in for a trade marks regis-
try in each of the States in India.
But I would like to plead for that
on behalf of the petty manufacturers
who are having their business in
every State of India. From my own
experience, I can cite a few instance.
In Origss, in almost every district.
there are a number of manufacturers
of biris, soaps, and also special kinds
ot foods. But these biris or soaps
have not got an all-India market, or
they do not aspire to have an all-
India market. That is because they
have not invested the required
amount of money or capital by which
they can aspire to expand their trage
into a wider market covering the
whole of India. But, sometimes, it
has happened that some rich petty
merchants in Calcutta because they
have got enough capital with which
to go in for cases or fo flle suits have
filed cases against so many of these
traders or petty merchants who manu-
facture biris or soaps in Orissa in
unknown places, and these petty
merchunts or traders from Orissa
have been dragged to court for months
and years together. As # result, they
have suffered heavily; and they have
been completely rooted out from their
petty business which was a source of
income to them. 8o, I would like to
plead for these petty manufacturers
of biris, soaps and special types of
food or edible oils which have got a
limited market only.

least some provision should be mede
for these petty manufacturers or
traders who do not have big aspire-
tions or who do not sspire to have
an sll-India market for their products,
but whe want x limited trade within
& particular arem

lar  zome. These points should bdbe
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taken into consideration seriously by
Government, so that we can afford
some relief to the petty traders and
manufacturers.

1 would like to draw the attention
the Minister to clause 3. Here, the
jurisdiction of the High Court extends
to the trade marks registry which
is situate within that particular zone.
Suppose there is a branch office in
Calcutta, and there is a petly trader
who has his place of business some-
where in Koraput district; naturally,
if any merchant in Calcutta files a
suit against him for infringement or
for any action against him, that petty
trader from Koraput will have to
come all the way to Calcutta to fight
his case. That is very expensive for
him. If he goes twelve to thirteen
times to Calcutta, 1 think the entire
capital which he has invested in his
trade will completely go out, and
within a year, he will be completely
finished by the big merchant who sits
in Calcutta. So, for the present, when
we are not propasing to have a trade
marks registry in each State of India,
which we say we cannot afford to-
day. in order to provide some relief
to the petty traders at least we can
empower the High Court in each
State to receive appeals or to hear
cases of these small petty traders
where the place of business of the
traders is situate.

Secondly, I would like to refer to
clause 11. In that clause, provisions
have been made for prohibiting the
registration of certain marks. We
welcome that. But we had suggested,
and 1 would still like to press for it
that the symbols of political parties
should also be prohibited under this
clause. But there is no such provi-
sion 1t this clause. It may be that in
certain places in India, there may be
a fascination for a pair of bullocks.
It any trader uses this symbal of the
pair of bullocks as his trade mark,
ar, for that matter, the symbol of any
political party, then, th; pﬁlﬂ:
parties are not in a position
that nobody can use their symbols.
Sp some provision should be made to
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see that symbols of political parties
are not used as trade marks by dif-
ferent traders.

In this connection, I would also
like to point out that the names of
leaders of political parties also should
be prohibited from being used as
trade marks. We find in the market
today ‘Mahatma Gandhi bdidis’ and
‘Jawaharial Nehru Snuff and many
such things. How to prevent it?
Tomorrow someone may probably use
a trade mark ‘EMS Snuff’ profiting by
the name of some person who is be-
coming popular. The question is, how
to prevent this. Some provision
should be made so that the names of
leaders of political parties, which
have really got a stake in our coun-
try, whom we al] respect should not be
used as symbols by nefarious traders
to make profit out of such names
The provision in the clause is not very
clear. It does not say that names of
political leaders or political parties
which have got a stakc in India to-
day are not to be used. So a specific
provision prohibiting the use of such
names should be made in the Bill

Then 1 will refer to clause 108. In
the original Bill, though under clause
70 we gave certain powers to the
Central Government to intervene m
certain cases, still the right of appeal
was provided for. But according to
the present scheme of the Bill—
clause 108—there 1s no right of appeal
against any decision of the Central
Government. It 1s possible—it is
sometimes a fact also—that to err is
human.

For any Government to err is natu-
ral, and for the present Government
to err is very natural. So at least
provision should be made for appeal
against any decision of the Central
Govermment.

With these few words, I would like
to request the hon. Minister that these
harmless suggestions of mine may be
accommodated in the scheme of the
Bill so that we give a comprehensive
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and complete enactment to our peo~
ple.

Mr. Speaker: Shri C. R. Pattabhi
Raman.

Shri V. P. Nayar: On a point of
order. There is no gquorum in the
House. There are hardly 20 Mem.
bers in the House.

Mr. Bpeaker: They are anticipating
lunch time! Anyway, the bell may

be rung.

1 intend appointing a Committee
with the consent of Members to make
the House more interesting. Not that
it 1s not interesting now. There is no
place outside, either in Delhi or any-
where else in the country which is
full of such eminent men and women
as this House. There cannot be any
more representative Assembly. I am
not able to understand why this 1<
being made greater use of. 1 ghall
receive ail suggestions to make it
more interesting so that no Member
may leave 1t.

Bhri Asoka Mehta (Muzaffarpur):
On a previous occasion, you had said
that yvou would offer us coffee!

Mr. Speaker: 1 have no objection.

Shri Panigrahi: There must be some
scarcity everyday.

Mr. Bpeaker: | would like to make
the proceedings as interesting as pos-
sible so that Members may continue
to sit here.

Shri T. B. Vittal Ras (Khammam):
More time should be given for Oppo-
sition Members to speak.

Mr. Speaker: I will do so.

At least, the hon. Deputy Minis-
ters may sit here.
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Mr. Speaker: The moment any hon.
Member becomes a Deputy Minister,
he censes to take interest in the gene-
ral work of Parliament. These Depu-~
ty Ministers confine themselves to
their immediate work; they are deta-
ched because they become ‘nominal’
Members of Parliament. Hereafter, 1

will also call upon them to speak on
other subjects.

Now, there is quorum. Shri C. R.
Pattabhi Raman.

Shri C. B, Pattabhi Raman: Mr.
Speaker, 8ir, we have now got a com-
prehengive piece of legislation gov-
erning trade and merchandise marks
and, if I may say so, it is really a
compliment to Government that to a
Bill which covers nearly 100 pages
they have had only four amendments
from only one Member, Shri Nau-
shir Bharucha, and the rest of the
Bill has not been adversely comment-
ed upon by any one in the House.

We have profited by the experienc-
es of countries like the United King-
dom and Australia so far as trade
marks law is concerned, and we have
endeavoured to bring ours in line
with present-day legislation. As you
are aware, the principles governing
trade marks ownership have changed
and we have sought to catch up with
the advances made in this direction.
In this, &8s in many other instances,
there cannot be any policy of laissez
faire, pure and simple.

1 shalt confine myself to the amend-
ments tabled by 8hri Naushir Bharu-
cha. The first seeks to fix the juris-
diction of criminal courts in respect
of offences under clauses 78 and 79.
Under the ordinary criminal law,
offences are trinble within. the juris-
diction of the court within whoee
limits they have been tted.
There is, for example, sec 177 of
the Criminal Procedure Code. This
amendment seeky to alter the provi-
sion by vesting lurisdiction in courts
within whose limits the
office of the propristor of the

il
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mark is situate. Such an amendment
is not only unnecessary but will also
lead to a lot of harassment. The al.
leged accused may be a poor person
residing in one comer of India. He
may, for example, be in Kanya
Kumari. Fancy his being dragged to
Calcutta where the registered office
would be. To say that he can always
move the High Court and get suit-
able remedy is hardly an snswer be-
cause even to move the High Court,
he will have to travel to Calcutta. I
submit that in a poor country like
India it will lead to a lot of harass-
ment if this amendment of Shri Nau-
shir Bharucha is accepted.

In the second amendment, he wants
deletion of all references to the Ses
Customs Act. In clause 90, reference
1s made to the relevent clauses of the
Sea Customs Act. The object seems
to be that nothing with reference to
the Sea Customs Act should be refer-

red to in the Trade and Merchandise
Marks Act.

8hri Naushir Bharucha: I shall
speak when we are in the clause by
clause stage of the discussion. I can-
not reply now.

Shri C. R Pattabhi Raman: 1
thought I might take note of what
fell from the hon. Member. I have
been a Member of the Joint Commit-
tee myself. I feel a certain delicacy
in referring to these matters. But
I thought I would take time during
the general discussion.

So far as the Sea Customs Act is
concerned, that itself refers to the
Trade Marks Act in two or three
places. It refers to false trade des-
criptions which are all matters being
regulated by this law. And this be-
ing a consolidated Bill, there must be
reference here to the various relevant
sections in the Sea Customs Act also.

With regard to ‘prosecutor’ and
sdefendant’ which are raised in the
third amendment of hix, I am not
really fighting for the words. It is
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true that in the Indian Merchandise
Murks Act, 1809, these expressions
are used, namely, prosecutor and
defendant. I am not going to fight
for words so far as that is concerned,
but the intent is clear. Therefore, I
do not see any substance in that
amendment also

So far as the fourth amendment is
concerned, that is the civil aspect of
it, the Civil Procedure Code, section
20 will regulate the place or situs
where the proceedings are to be ins-
tituted. That enshrines well-known
equitable principles; and I would
submit that there i1s no need at all to
alter those well laid principles. Act-
ually, there 18 a lot of case law on
the subject; and all the benefit that
we have got from out of the vanous
decisions will vanish the moment we
try to change situs so far as civil
suits are concerned.

Shr: Panigrahi was referring to the
harassment of the poor person. There
too, 1 want to impress on him that so
far as the action of infringement is
concerned, it is the Dastrict Court
which, in the first instance, has the
jurisdiction. He will be pleased to
note that “n any Court inferior to a
District Court’ is referred to. There-
fore, 1n the first instance, the action
will be in the District Court. Ap-
peals may be in the High Court later
on. So, I submit there won't be any
harassment so far as the poor person
18 concerned,

With these words I submut that the
Bill be accepted by the House

Shel Panigrahi: What about ap-
peals?

Shri V. P. Nayar: Mr. Speaker, I
do not want to go mto the detailed
provisions of the Bill. I say that the
Biil as it has emerged from the Joint
Committee has, no doubt, made some

ts to the original Bill. 1
want to impress another point about
thisy legislation. I am afraid thst in
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dratting this Bili, Government bas net
paid any particular attention to the
context of our economy and the role
which trade marks play at the present
time.

We know several cases where trade
marks are being used for relentless
exploitation, especially by firms which
have roots elsewhere. We know that
the trade mark is different in its con-
cept from either a copyright or a
patent. But, what is the position in
our country today? When tooth
paste, for example, can be made dy
anybody, there are tooth pastes with
certain trade marks and backed by a
very powerful medium of advertise-
ment over which they spend lakhs
and lakhs of rupees. When some of
us go to the market, we have a parti-
cular preference to a tooth paste with
a particular registered trade mark.
And, what does that contain? We
know that the art of advertisements
has developed to such an extent to-
day that it can rightly be called the
commercial art of harnessing the lie
to the truth Whatever we see in the
advertisements may not be there at
all We find that there is hardly any
tooth paste or tooth brush with a
registered trade mark which does not
have all the desirable and necessary
qualities. What 1s it that we find?
All of us who use such pastes and
brushes, relying on the trade mark
and also relying on the advertisement,
find to ouf dismay that not merely
do they have no effect but they bring
some more trouble also. It happens in
the case of other patent drugs. We
know of fruit salts with a trade mark
with nothing of the fruit in it at al.
There are other remedies for chronic
diseases.

My point is that when our people
are suffering from chronic dissases
they will try to take anything, Be-
cause there is a trade mark and be-
cause unfair competition is sought to
be protected, what is calied a irade
mark comes to thelr help and they can
do anything with it.
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There are specifics for asthma. We
find in the daily papers even cures
for leprosy available for one rupee.
They sell in thousands. I submit that
QGovernment has not paid any atten-
tion to this aspect especially in view
of the plunder and loot which resuits
from the uncontrolled use of the trade
marks by certain monopoly manufac~
turers.

When I speak of this I am remind-
ed of an instance where one of the
Jeading manufacturers of India with
a trade mark for Chicken Essence has
been manufacturing chicken essence
without touching a chicken. And it
s0 happened that when there was a
case of a worker in a Tribunal it
came out that the chicken essence
was all along being manufactured out
of veal with a higher protein content.
When the technician was asked why
the chicken essence did not contain
the protein content of the chicken the
answers was that as there was a ban
on the sale of veal they necessarily
had to resort to something. The point
was that the chicken essence manu-~
factured by that company had either
veal or beef but no chicken.

In our place there 1s another rack-
et. There is a famous medicine with
a trade mark called the Karinkurangu
Rasayanam—that is, an extract of the
black wmonkey. And thousands of
lbs. .of that ate sold from thc shops
in almost every village. There are
many manufacturers using similar
trade marks and saying that it is
black monkey extract. Our forests
do not have so many black monkeys.

Once I casually walked into the
manufacturing house of one particu-
lar Arm and asked for one or two
hides of these black monkeys. They
said that it was only an advertise-
ment, As Shri Bharucha says, be.
cause he had a trade mark he manag-
ed to ¢ell hundreds and thousands of
lbs. of something which he called a
rasayanam made out of the vitals of
the black monkey. What have we
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done to prevent it? It is not only a
question of exploiting but it is ex-
ploiting to a measure which we must
cry a halt to at this juncture. I am
sorry that in this Bill there is no
attempt at all, although we know that
the protection of the trade mark is
entirely of a different nature.

As far as I could understand, trade
mark has certainly to be taken as
entirely different in legal character
from a patent or a copyright because
in the case of a trade mark, as we
all know, the symbol adopted which
gives the right to protection desig-
nates the goods for something. It
may not be so in the case of the copy-
right. That is all the more reason
why when we protect a private right,
the right to profit, by legislative mea-
sures and safeguards against unfair
competition or unhealthy competition,
1t is our duty also to see that, using
such protection which is afforded by
special legislation, such people should
not cause any trouble f{o the public.
The public interest is also involved
in such measures and I am sorry to
say that Government have not paid
any attention to this.

1 would also refer to another point
with regard to which I thought Gov-
ernment ought to have had some pro-
visions in this Bill. There are so many
other enactments which have some
bearing on this patent law and I am
not going into them, My hon. friend,
Shri Bharucha was saying something
about the Tata Bar soap. I personally
do not see any harm in a manufacturer
imitating it for practical purposes,
because a local manufacturer finds
to his dismay that unless he imitates
something of a reputed manufacturer
with a trade mark he cannot sell his
goods. Secondly, the manufacturer
whose trade mark he wants to imi.
tate or whose pattern in the manufac-
ture he wants to . imitate has apent
crores of rupees to market his goods.
They have money enough to spare at
the rate of eight annas in the rupee
for advertisement. We have no con-
trol in this. The trade marks are
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advertisad "in such a way that they
cresite a fascination among the entire
oeople although it does not at all
‘mean that the advertised goods will
eonform in quality to the advertise-
ment.

Therefore, in such cases when
monopoly capital employees a trade
mark exploitation of the people, we
should have some check to see that
at feast the goods which they sell
canform to certain standards and also
observe certain rules.

These are the matters for which
the hon. Minister should have used
this occasion to bring forward certain
measures. I am sorry to say again
that he has not considered them.

There is also a third aspect of the
problem, the aspect of profit. We
know that in some cases pills are
sold at two annas Take, for exam-
ple, ordinary ANACIN or ASPRO of
some of these pills which we com-
monly use. I was amazed the other
day t ‘hear that in these the proftt
is nothing 1less than 500 per cent.
Every man with a headache neces-
sarily goes to a shop and buys one
pill. The mll has a trade mark; and
behind this particular trade mark
there is an international combine.
The entire msachinery of advertise.
ment available in this country
through the daily Press and other
medium of advertisement is there
What do we do? 1t is because there
is a trade mark It is certainly not
necessary that to get relief of a head-
ache or a cold one should necessarily
use a particular pill or a pill with a
particular trade mark. Anybody
can make it but the only thing is that
people cannot sell Nothing can be
imitated as there is the infringement
of the trade mark law. Therefore,
only the biggest manufacturer can
push his goods. In this law, there is
nothing that we could do. If the
Government had taken particular
care and had a perspective to legis-
late keeping in view what we have
t do and also taking finto account
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how the exploitation s being made
by the powerful combines, { am sure
then that Government would have
thought of some measure whereby
the unhealthy employment of these
trade marks in commerce and trade
could have been prevented. 1 wish
the hon. Minister pays same attention
to this and ensures that, while we
protect the rights to sell merchandise
under particular trade marks, we
also take into account the public in-
terest nvolved in it and take some
measures whereby the maximum
benefit would be afforded to the pub-
lic.

Shri Kanungo: My task is very
simple since there is scarcely any
notice of any amendment except Shri
Bharucha's which we will take up
when the relevant clause comes up.
In any case, the arguments of Shn
Bharucha have been sufficiently met
by my hon friend, Shri Pattabhi
Raman

Shri Bharucha referred to the en-
hancement of the severity of the
punishment. I would ask the House
to remember that trade mark and the
property of trade mark have a very
lLumited application; the property here
is intangible. The value of a trade
mark depends upon the effort, labour
and mnvestment which is made by a
person in popularising his mark in
assoclation of the particular goods to
which that trade mark refers. The
provision that any false trade -des-
cription would be an offence ensures
to a great extent that wrong descrip-
tions are not associsted with trade
marks in advertisement and populs-
rising and marketing goods undsr a
particular trade mark, sufficient care
has been taken s0 that false qualities
are not attributed.

Profits etc. had been referred to by
Shri V. P. Nayar. I suppose the fiscal



3183 Trade and

Shri V. P, Nayar: Where?

fihri Xanuuge: That means the pre-
vention of the number of mugs grow-
ing in this country and this is not
the enly one country where there are
mugs. The whole world is now under
the influence of high pressure adver-
tisements.

Shri V. P. Nayar: 1 have a better
opinion of my country.

Bhri Kanungo: 1 have a better opin-
jon of myself and my country. That
is what I szay. Our country is less
susceptible to this high pressure ad-
vertisement than other parts of the
worid. Therefore, as I submitted earl-
1er in this House, we should confine
our attention to the limited purpose
of this piece of legislation and should
not import other purposes and objec-
tives into it.

1 am glad that there was a consider-
able amount of support in this House
for this Bill in the shape in which it
has come. Whether we make it more
restrictive or less restrictive will
depend upon the circumstances and 1
would submit the conditions of trade
and economic deveiopment in our
country being what they are this Bill
as placed before the House serves the
purpose adequately, I would only
invite the attention of the House to
Chapter VI of the Bill which provides
the necessary strategic control upon
factors of exploitation which are in-
evitable because of our undeveloped
condition in industry and trade. A
careful perusal! of that chapter will
show that adequate powers have been
taken and will be exercised in con-
sonance with the conditions existing at
the tme. When the conditions change
it will be the duty of this House and
of the executive Government of the
time to suggest the necessary amend-
ments.

Shri Bharuchs has suggested that
the protection offered to registered
owners iz almost illusory in the sense
that it looks wo goed in the paper but
it ls difieult to implement. All that
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is provided for in this Bill {s some
facility for registration and certain
privileges flowing from that registra-
tion remembering all the time that a2
trade mark has its value to the pro~
prietor irrespective of the registration
rights flowing under the common law
whether it is registered or not. These
rights exist and they are respected by
the courts, Registration merely gives,
if I may say so, certain privileges
regarding the prescriptive value of the
rights. The purpose being limited to
that extent, I submit that the Bill as
amended by the Joint Committee is the
best that could be suggested to the
House for acceptance,

13 hrs.
Mr. Speaker: The question is:

*That the Bill to provide for
the registration and better protec~
tion of trade marks and for the
prevention of the use of fraudu-
lent marks on merchandise as
reported by the Joint Committee,
be taken into consideration.”

The motion was adopted.
Clause 2.— (Definitions)
Mr. Sepeaker: The question 1s:

“That clause 2 stand part of the
Bill.”

The motion was adopted.

Clause 2 was added to the Bill

Shri Kanungo: There are amend-
ments only to clauses 89, 90, 81 and
105.

Mr. Speaker: So, I shall put clauses
3 to 89.together.

The question is:

“That clauses 3 to 89 stand part
of the Bill”

The motion was adopted.
Clouses 3 to 89 were added to the
BilL.
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New Clause 89A

Shri Naushir Bharucha: Sir, I beg
to move:

Page 55,—
After line 8, ingsert—

“89A. (1) Notwithstanding any-
thing contained in the Code of
Criminal Procedure, a prosecu-
tion for an offence falling under
Section 78 or Section 79 of this
Act in relation to a trade mark
may be instituted in the Cowrt of
a Presidency Magistrate or of a
First Class Magistrate having
jurisdiction in the place where is
situate the registered office or the
principal place of business in
India or the address for service
in India of the Company or other
proprietor of the trade mark in
question in the case.

(2) A prosecution may also be
instituted in the Court of a Presi-
dency Magistrate or of a First
Class Magistrate having jurisdic-
tion in the place where a branch
office of the company or other
proprietor of such trade nmark Is
situate if such place 1s nearer to
the place where the offence has
been committed than the register-
ed office or the principal place of
business referred to in sub-sec-
tion (1)

(3) A High Court within the
limits of whose appellate jurisdic-
tion a prosecution under sub-
section (1) or sub-section (2) has
been instituted may on an applica-
tion made to it by or on behalf
of the accused, order:

(a) that such cases be trans-
ferred to any other court’ within
such limits; or

(b) that the prosecution be
stayed and the complainant be
directed to institute a fresh com-
plaint in a court outside such
mits having jurisdiction in the
place where tbe cause of aetion
accrued:
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Provided that the High Court is
satisfied that the complaint does
not disclose offence of & saviows
nature and that grave inconveni~
ence and expense would be caused
to the accused if the compiaint
were allowed to be heard and
determined in the court in which
it has been instituted,

(4) It a fresh ocomplaint us
directed by the High Court's order
made under sub-section (3) i»
filed within two months of the
date of the said order, the origi-
nal complaint shall be deemed to
have been withdrewn with the
Court’s permission. The period of
limitation mentioned in Section
92 shall not apply to the fresh
complaint so filled. If no fresh
complaint is flled within two
months as aforesaid, the original
complaint shall be dismisgsed by
the Court in which it was flled.”

I shall analyse the implicutions snd
incidentally try to answer the point
which has been raised by my hon.
friend Shri C. R. Pattabhi Raman.
Sir, my amendment falls into four
parts. In the first place 1 have said
that “notwithstanding anything eon-
tained in the Code of Criminal Pro-
cedure, a prosecution for gn offence
failing under section 78 or Section 79
of the Act in relation to a trade mark
may be instituted in the Court of a
Presidency Magistrate or of a First
Class Magistrate having jurisdiction
in the place where i3 situate the
registered office or the principal place
of business in India or the sddress
for service in India of the company
or other proprietor of the trade mark
in question in the case.”

It is true that this section seeks to
alter the principle underlying the
Code of Criminal Procedure that the
pPlace where a person should be pro-
secuted ghould be the place where the
offence has been committed. Now let
us make a distinction betwesn the
offences under the Code of Criminal
Procedure and those committed under
this Act. Supposing, for instahee a
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murder is committed, it is obvious it
must be tried in the place where the
offence was committed. But in this
case, it we turn to clauses 78 and 79,
we will find that a variety of offences
are described, and the very nature of
the offances is such that they could
be simultaneously committed at sever-
al distant places by different persons.
It is not as if there is one specific
offence which is committed by one
particular person. Here the aggrieved
party may be called upon simultane-
ously to go to several States, a dozen
States, or scores of towns, where the
same offence is committed. If we zay
that the aggrieved party must run to
the various States it means that it
has to run all over the country, in-
stead of wall those offenders being
brought to one place. It ix humanly
impossible if effective implementation
of the Act is contemplated, that any
aggrieved party will successtully carry
on litigation in a dozen different
places. It is absolutely impracticable.
In other wards if litigation is to be
carried on at so many different fronts
1t will be humanly impossible to seek
redress. So, what 1 suggest is that
notwithstanding anything contained
in the Code of Criminal Procedure,
having regard to the nature of the
offences, the party should be brought
and tried, where the aggrieved party
has his place of business.

The second point is this. Supposing
a particular aggrieved party has got
several branches. It has been pro-
vided that the complaint can be ins-
tituted in a court nearest to the offen-
der. The idea is that, as far as pos-
sible, inconvenience caused to the
accused should be minimised, Take
for instance the case of a manufac-
turer having his ofice in Bombay.
The offence iz committed at Calcutta.
If he has got a branch office there the
proceedings must be instituted in Cal-
cutts, The High Court is given power,
it necessary, to see that a complaint
is not instituted where the principal
office is dituated, but only where the
ofteee iz committed. My hon. friend
while eriticising this said: supposing
the offensder, the accused person, is in
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Delhi, is it just and fair to ask him
to go to Bambay or Calcutta? If a
person has committed an offence and
if there is prima facie evidence, 1 do
not see any reason why that person
should not be subjected to that much
of inconvenience. As the scheme of
the Bill now stands, the aggrieved
party is to be subjected to all incon<
venience, but not the accused. As I
asked, how is it humanly possible for
an aggrieved party to run to a dozen
different places? The more popular
the goods the greater the number of
imitations and therefore it is no use
making an enactment, ulness we pro-
vide a practical remedy. In view of
the changing and complex commercial
system everywhere, our old notions of
law have to be revised. It is no use
trying to go along the beaten path
and expect certain results to follow.

It is considered that jn some cases
out of sheer spite a person may be
prosecuted and probably brought from
a distant place. Surely in that case
the power can be given to the court
to prescribe that before the admis-
sion of the complaint the prosecuting
party should be made fo deposit a
certain amount in the court out of
which the expenses of the accused
will be defrayed. Let us appreciate
the fact. When a complaint is insti-
tuted in a criminal court the com-
plainant has to produce not only his
trade mark but also the label and the
trade mark which has been imitated.
If there are packages and cartons they
have to be produced. Often the imi.
tation is so complete that there is not
a shred of doubt which way the
judgment will go.

Therefore my submission is this
Unless you do this it is humanly im-
possible for the proprietor of a trade
mark to resort to a remedy which can
be useful to him.

Shri Achar (Mangalore): I am
afraid I have to oppose this amend-
ment. No doubt this law regarding
trade marks is cleverly and ingenious~
ly offended in several parts of the
country. We know in the practical
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admunistration of this branch of law
it is very difficult to book the persons.
I do see that point which my hon.
friend Mr Bharuchs has in mind.
Often it is done so cleverly that it is
almost impossible to find out the off-
ence and the man who is aggrieved
finds it still more difficult to prosecute
the person. That may be true, But
on account of that we cannot change
the common procedure of law. Of
course it 13 & commonplace that just
because there is a complaint against a
person, even 1if 1t 1s a bona fide com-
plaint, it cannot be said that a person
should be asked to proceed somewhere
else and the trial should be there. The
presumption of law is that every man
is innocent until the contrary is prov-
ed. We cannot have any prejudice
against that man, Therefore, it is not
only the person who is aggrieved who
has to be taken into consideration, but
we have to consider this aspect of the
matter from the point of view of the
accused also When we look at it
from that point of view, I am inclined
to think that the general principle of
law is quite correct even with regard
to trade marks offences. Therefore, I
feel the amendment has to be opposed,
and I oppose the amendment.

Shri Mulchand Dabe (Farrukha-
bad): Mr. Speaker, Sir, I am afraid I
must also oppose the amendment
moved by my hon. friend, Shri
Bharucha. If the argument of my hon.
friend is accepted, 1t will revolutionise
the entire law of jurisdiction, He
wants that a person who, according to
tne prosecution, has committed an
offence must be dragged to the place
where the prosecutor lives or carries
on his business. He asserts that on the
assumption that it is only the prose-
cutor, or the person whose trade mark
has beern infringed, who is the
aggrieved person. He does not seem
to take into consideration the fact that
the person against whom the com-
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the prosécutor may be absolutely
wrong as to whether an infringement
has or has not taken place. Bimilarly,
Sir, in the case of civil cases the
jurisdiction les at the place where the
cause of action accrued or whaere the
defendant resides. It is wrong omn
principle to start proceedings at the
place where the plaintif resides.
Therefore, it is a revolutionary
amendment and against all principles,
I submit, of the law of jurisdiction. I,
therefore, oppose the amendment.

Shri Kanungo: Sir, the Trade Marks
Owners' Association, which submitted
a very well reasoned memorandum to
the Joint Committee and also tender-
ed evidence before it, never suggested
that the situs of the trial should be
shifted as suggested by Shri Bharucha.
They did bring out all the difficulties
which a complainant has to face either
m civil or in eriminal proceedings
connected with trade marks, and, cer-
tamly, they argued before the Joint
Commuttee about the infringement of
physical property as distinct from the
infringement of property in a trade
mark. All they wanted was that the
offences should be made cognizable,
so that sesrch, discovery and all that
could be done by the Government’s
prosecuting agency. But they never
suggested that the situs should be
changed either for the civil law or for
the criminal law.

The Joint Committee gave consider-
able thought to these submussions and
came to the conclusion, with which
the Government agree, that the pre-
sent conditions being what they are,
there is no ground to undertake =a
violent change in the established pro-
cedural law, both awvil and criminal.
Also, after a great deal of discussion
and consideration, the Joint Committes
decided that criminal offences under
this particular legislation should ocom-
tinue to be governed by the summons
case procedure of the Criminal Pro-
cedure Code. Certainly prosecution js
rather difficult in any summons case
as comparsd t0 a cognizable gase, but
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the distinction has been made dali-
berately—certain offences have been
made cognizable and certain other
offences have been made non-cogniz-
able. Therefore, 8ir, there is no
ground for making this violent change
in the established procedural law,
both civil and criminal, of the coun-
try.

There is one more little point. I
would submit, Sir, that it is not mere-
by the complamnant or the accused in
criminal law, or the plaintif and
dedendant in civil law, who are con-
cerned. There are witnesses also and,
in any case, wherever is the situg of
the trial, the witnesses have to go and
give evidence. The convenience of the
witnesses, 1 submit, for the purposes
of justice, is also important. There-
fore, I am sor7y I cannot accept this
amendment,

Mr. Speaker: I shall now put the
amendment, amendment No. 1 seeking
to introduce New Clause 89A, to the
vote of the House.

The question is:
Page 55, after line 8, ingert—

“80A. (1) Notwithstanding any-
thing contained in the Code of
Criminal Procedure, a prosecu-
tion for an offence falling under
Section 78 or Section 79 of this
Act in relation to a trade mark
may be instituted in the Court of
a Presidency Magistrate or of a
First Class Magistrate having
jurisdiction in the place where is
situate the registered office or the
principal place of business in India
or the address for service in India
of the Company or other proprie-
tor ot the trade mark in question
in the case.

(2) A prosecution may also be
instituted in the Court of a Presi-
dency Magistrate or of a First
Class Magistrate having jurisdic-
ton in the place where a branch
nfice of the company or other

of such trade mark is
situate, if such place is nearer to
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the place where the offence has
been committed than the regis-
tered office or the principal place
nf business referred to in sub-sec-
tion (1).

(3) A High Court within the
limits of whose appellate jurisdic-
tion a prosecution under sub-sec-
tion (1) or sub-section (2) has
been instituted mav on an appli-
cation made to it by or on
behalf of the accused, order:

(a) that such cases be trans-
ferred to any other court within
such limits; or

(b) that the prosecution be
stayed and the comnplainant be
directed to institute a fresh com-
plamnt in a court outside such
limits having jurisdiction in the
place where the cause of action
accrued:

Provided that the High Court
it satisfied that the complaint
does nnt disclose offence of a
serians nature and that grave in-
convience and expense would be
cauced to the accused if the com-
plaint were allowed to be heard
and determined in the court m
which it has been instituted.

(4) If a fresh complaint as
directed by the High Court's order
made under sub-section (3) s
fited within two months of the
date of the said order. the origi-
na! complaint shall be deemed to
have been withdrawn with the
Court’s permission. The period of
limitation mentioned in Section 92
shall not apply to the fresh com-
plaint so filed. If no fresh com-
plaint is flled within two months
as aforesaid, the original com-
plaint shall be dismissed by the
Court in which it was filed.”

The motion was negahved.
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Clause 90 —(Evidence re: Goods im~
ported by Seq)

Mr. Spesker: Then we come io

clause 90

Shri Naushir Bharucha: Sir, I beg
to move*

Page 55, lines § to 11,—

omit “or under clause (d),
clause (dd), clause (e), clause (1),
clsuse (h), clause (i), or clause
(j of section 18 of the Sea Cus-
toms Act, 1878."

Sir, I may be allowed to briefly say
what is intended by this amendment.
Clause 90 reads as follows—it relates
to evidence of origin of goods import-
ed by sea:

“In the case of goods brought
into India by zea. evidence of the
port of shipment shall, in prosecu-
tion for an offence under this Act
or under clause (d), clause (dd)
clause {e). clause (f), clause (h),
clause (i) or clause (j) of section
18 of the Sea Customs Act. 1878,
be prima facie evidence of the
place or countiy in which the
goods were made or produced.”

The words sought to be omitted are
those with reference to section 18 of
the Sea Customs Act. The idea s
that these words could fit in more ap-
propriately under the Sea Customs
Act rather than in the Trade and
Merchandize Marks Act It is not
my intention that the purpose of
these particular words should not be
fulfilled. The only point is that these
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snd put in there. That is why 1 have
put in this amendment saying that
thase words should be deleted. It is
not that I want to whittle down 3lhe
acope of that, but the proper placs for
these words is in the Sea Customs Act
and not in the Trade and Merchandise
Marks Act.

Shri Kanungo: Sir, the origins!
clause B0 as introduced in the Bill
reads as follows:

“In the case of goods brought
into India by sea, evidence of the
port of shipment shall, in a pro-
secution for an offence under this
Act or section 18 of the Sea Cus-
toms Act, 1878, be prnma facie
evidence of the place or country
in which the goods were made or

produced.”

-
The Joint Committee discussed this
matter and decided that the words
“under clause (d), clause (dd), clause
{e), clause (), clause (h), clause (i)
or clause ())" should be included.
They wanted to make it more explicit.
Therefore, when the matter has been
discussed thoroughly and this has been
done, and the purpose of the Mover
of the amendment 1s the same, I do
oot think that these words should be
deleted

Mr. SBpeaker: The question 1!
Page 55, lines 9 to 11, omat

“or under clause (d), clause
(dd), clause (e), clause (f), clause
(h), clause (1), or clause (j) of

section 18 of the Sea Cusioms Aet,
1878."

The motion was negatived.
Mr. Speaker: The question is:

“That clause 90 stand part of
the Bill”

The motion was adopted.
Clause 80 was added to the Bill

Clamse #1—:Costs of defence or pro-
secusion)

Shri Nanshir Bharucha: I beg to
move:
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Page B3, for clause 91, substitute

91, In any prosecution under
this Act, the Court may order such
costs to be paid by the accused to
the complainant, or by the com-
plainant to the accused, as the
Cowrt deemed reasonable having
regard to sll the circumstances of
the case and the conduct of the
parties. Costs 30 awarded shall be
recoverable as if they were a fine.”

This clauses relates to costs of
defence. It will be observed that
clause 80 relsted to goods imported
into India by sea. Now, clause 91
says:

“On any such prosecution as is
mentioned in section 90, the court
may order costs to be paid to the
defendant by the prosecutor or to
the prosecutor by the defendant,
having regard to the information
given by and the conduct of the
defendant and prosecutor respec-
tivelv™

The idea 1s this So far as my amend-
ment is concerned. I say why should
cost be made payable by one party or
the nther onlv in cases where the
goods have been imported into India
by sea and not otherwise. Why should
there not be a general clause where-
by sep and not otherwise. Why should
either the complainant pay the cost to
the accused or the accused to the com-
plainant, whatever the case may be
instead of restricting the auestion of
payment of costs onlvy to those cases
which fgll under clause 90 My
wmendment is this:

‘In any prosecution under this
Act,"——

It is not merely confined to those
prosecudions which anse out of clause
”_ .

“...the Court may order such
costs to be paid by the accused to
the complainant, or by the com-
plainant to the mccused, as the
Court deemed reasonable, having

48 L8D.-8
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regard to all the circumstances of
the case and the conduct of the
parties. Costs so awarded shall
be recoverable as if they were a
fine”.

My amendment. therefore, makes
scope of clause 91 logical. There
no logical reason why costs in
falling under clause 90 only
be awsarded and not in other
Surely, it is not the intention, I
presume, of this hon. House or the
Minister in charge to say that in other
cases costs must not be awarded. It
is a very big flaw, and I think the
Minister should look into it

Shri Kanungo: I would only men-
tion that this clause, as it stands, has
been bodily lifted from the existing
Mercantile Marine Act. There must
be decisions based on the wording as
1t stood, and as it stands, here. How-
ever, I have no objection to accept
the amendment as moved by Shri
Naushir Bharucha.

14

i

Mr. Speaker: Is he accepting it?

Shri Kanungo: Yes, Sir.
Mr. Speaker: The question is:

Page 55, for clause 91, substitute—

“91. In any prosecution under
this Act, the Court may order
such costs to be paid by the accus-
ed to the complainant, or by the
complainant to the accused, as the
Court deemed reasonable having
regard to all the circumstances
of the case and the conduct of
the parties. Costs so awarded
shall be recoverable as if they
were, a fine”

The motion was adopted.
Mr. Speaker: The gquestion is:

‘“That clause 91, as amended,

stand part of the Bill”

The motion was adopted.
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Clause 91, as amended, was added to
the Bilt
Clause 92 to 105 were then added
to the Bill

Clause 108A —(New clause)

8hri Ksnungo: I would suggest to
Shri Naushir Bharucha that he need
not move it, because we have argued
it already

Shri Namahivr Bharweha: 1 uwm, of
course, moving it, but I am not going

to make a long speech. 1 beg to
move:

Page 58, after line 14, insert—

“105A (1) Notwithstanding
_ anything contained in the Code of
Civil Procedure & suit or other
proceeding 1n respect of a cause of
action arising under section 78 or
section 79 of this Act 1n relation
to a trade mark may be instituted
in a civil court of competent
jurisdiction in the place where 1s
situate the registered office or the
principal pilace of business in India
or the address for service in India
of the company or other propretor
of the trade wmark in question
in such suit or proceeding

(2) A suit or other proceeding
may also be imnstituted in a civil
court of competent jurisdiction 1n
the place where & branch office of
the company or other proprietor
of such trade mark is situate, if
such place is nearer to the place
where the cause of action arose
than the registered office or the
principal place of business referred
to in sub-section (1)

(3) A Haigh Court waithin the
limts of whose appellate juns-
diction a suit or proceeding under
sub-section (1) or sub-section (2)
has been instituted, may on app-
lication mede to it by or on behalf
of the detendant order:
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(a) that such suit or
ceeding be transferred o any
other court within such limits;
or

(b) that the suit or proceeding
be stayed and the plaintiff he
directed to institute a fresh suit
or proceeding in a court owtside
such limits having jurisdietion
in the place where the cause of
action accrued:

Provided that the High Court is
satisfled that the cause of action
disclosed in the plaint is not of a
serious nature and that grave in-
convenience and expense would
be caused to the defendant if the
sult or proceeding were allowed to
be heard and determined in the
court in which 1t has been insti-
tuted

(4) If a fresh suit or proceeding
as directed by the High Court's
order made under sub-section (3)
1s filed within two months of the
date of the said order, the oniginal
suit or proceeding shall be deemed
to have been withdrawn with the
Court’s permission If no fresh
suit or proceeding 18 filed within
two months as aforesaid, the ori-
gnal suit or proceeding shall be
dismissed by the court in which
it was filed.”

The point that I am making 18 that
these arguments which arse in rela-
tion to the criminal cases are also the
same and they hold good m relation to
civil proceedings, because, between
them there 18 no dufference, so far as
the hardshup to the complainant or
the accused party is concerned.

1 might only add that the previous
amendmerits Nos. 1 to 3 and this
amendment, relating to these provi-
sions, were drafted on the advice of &
Presidency Magistrate of Bombay, who
for many years, held the post of the
Chret Presidency Magistrate. It Is not
as if I am giving thess amendments
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without adequate reason. I have made
ight modificatiens so that they would
be logical. If it is the wisdom of the
hon. Minister and the House to throw
it out, 1 cannot help it.

Shri Kanungo: I have already re-
plied to these points before. I do not
want to take the time of the House
eny more on them. I do net accept
the smendment,

Mr. Speaker: The hon. Member evi-
dently does not press his amendment.
1 need not put it to the vote of the
House.

The amendment was, by leave,
withdrawn.

Mr. Speaker: The question is:

‘“That clauses 108 to 136 stand
part of the Bill”.

The maotion was adopted.

Clause 108 to 136 were added to
the Bill

The Schedule, Clause 1, the Enac-
ting Formula and the Title were
added to the Bill.

Shri Kanungo: I beg to move:

“That the Bill, as amended, be
passed”.
Mr. Speaker: Motion moved:

“That the Bill, as amended, be
pamdn

Shri L. Achaw Siagh (Inner Mani-
pur): The present Bill seeks to con-
iolidate the different enactments 1n
segard to trade and merchandise
marks. After commng out from the
Joint Committee, it seems the Bill has
been improved a lot, and it has found
the general acceptance of the House.
Most of the changes in this Bill are
based on the recommendations. of Mr.
Justice Rajagopala Ayyangar. In the
Joint Committee most of the differen-
ces have also been ironed out and
most of the amendments and sugges-
tious have been accepted by the Gov-
ernment. That is why this is a better
Bil} and alsd an improved one.
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There have been conflicting opini-
ohs on many of the provisions of
this Bill, and the Govermment has
tried its best to compose all the
differences and aceommodate all the
different viewpoints. The aim in
introducing this Bill is to protect
genuine trade marks and also t0 pro-
tect the genuine consuming public
and discourage the use of fraudulent
trade marks. Trade marks have now
become, like other items of indus-
trial praperty, like patents, designs
and copyrights an industrial property.
The law seeks to guarantee to each
mdn the profits accruing from  his
property. It is highly essential
that in the interests of trade, com-
merce and public health, unfair and
improper trade practices should be
suppressed and that fair and legitim-
ate competition is not unduly
interfered with. So, the Bill has
been able to aehieve this double
objective.

It should be noted that this legis-
lation has a lmited purpose namely,
to define the rights and privileges
and the habilities and obligations of
the parties who take the trouble and
the precaution of registration. The
working of the Trade Marks Act of
1940 emphasises the fact that it is
necessary to provide better facilities
to merchants in distant parts of the
country for registration of their trade
marks. A nrovision has been made
for the establishment of branch offices
of the Trade Marks Registry in differ-
ent parts of the country. In the
interests of better co-ordination of
the administration and greater effici-
ency as well as  economy, the two
departments, namely, the Trade
Marks Registry and the Patents Office,
have been amalgamated under one
head. That is also provided in this
Bill. In order to safeguard the
interests of the proprietors, provision
has also been mede in clause 3 to
provide machinery for the enforce-
ment of their rights in a very clear
and unambiguous way.

With regard to the criminal laws
relating to false trade marks and
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false trade descriptions, the penel
law has been strengthened properly
and adequately. The punishment
has been increased to two years and
three years respectively. The prac-
tice of selling spurious goods, parti-
cularly drugs and medicines, is wide-
spread in this country. The punish-
ment for offences relating to false
trade marks and false trade descrip-
tions has been enhanced and the
definition of trade marks and trade
descriptions has also been expanded.

“

It seems to me that there has been
a controversy with regard to the
power of the Government t{o intei-
vene in certain matters. In the
original Bill, there was provision for
appeal against the decision or direc-
tion of Government with regard to
certification trade marks in Pasrt B
of the register, but that has been done
away with now, and no appeal! can
lie in any court against the order or
direction of Government., [ am of
the opinion that the powers are
sweeping and too much and there is
no necessity for such a provision
Such powers of the Government
should be done away with,

In regard to clause 9 which deals
with the opening of Part B of the
register, it has been found necessary
that there should be such a register
for those trade marks which could
not be included in Part A, in the
interest of the export trade in the
country. Provision of Par* B regis-
ter has been necessitated because
the pre-requisites for registration in
Part A have been found i{n be too
rigid. Now it has been made less
rigid. For that the Government
should take the necessary precautions
and see that it may not be too wide
In certain countries, there is a pro
vision of making some ieposits
because of the large number of
applications made by different per-
sons. But our country is unsuited
for such a system. So; I raquest the
Government that they should take
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enough preceutions with regard ‘o
entry in Part B register.

Mr. Speaker: It was pointed out
here that Gandhiji's portreits were
associsted with beedis, etc. Is there
any provision to prevent that?

Shri Kanungo: That has been
provided for; it cannot be done.

Mr. Speaker: Probably ths hon.
Minister is thinking of clause 14,
It makes a reference or creates an
impression that the particular article
belongs to a particular person.
Clause 14 says:

“Where an application is made
for the registration of a trade
mark which falsely suggests a
connection with any living por-
son or a person whose death
took place within twenty years
prior to the date of application...”
ete

Of course, nobody will think that
Gandhijy was connected with it
merely because his portriat appears
on a cigarette packet It is absurd
to associate Gandhil: with that. Then,
merely for the love of the portrait of
Shr1 Ramchandramurthi and Sita, it
18 used 1n advertisements. Some
people brought these advertisements
and said, “Look, is this the
method?” I am afraid clause 14
does not serve the purpose. It
is not as if Gandh1i has got connec-
tion with that, but all the same, it is
wrong Even now it is not too late.
This is so dangerous. 1In our coun-
try, any person, however big he may
be, may be associated with a bottle
of whisky Sufficient provision has
not been made for that in this Biil.
Fortunately, they have saved women.
Their names are not associated with

q drinks and cigarettes,

An hoa. Member: Poriraits of
Lakshmi are used.

Mr. Speaker: Even now it i» not
too late. I it goes tor that Wonse



and comes back to this House with
s wuitable amendment, there is no
hum. There must be something
done for this. 1 am sorry I am not
sitting there to make a suggestion.

Shri 8. M. Banerjee (Xanpur):
They use these portriats in the hair
cutting saloons.

Mr. Speaker: There is no harm, if
we pass the Bill. The hon. Minister
may think over it and remodify
clause 14 30 a5 to cover this. Even
it it goes to that House, an amend-
ment may be made and brought to
this House. It seems to be very
wrong that we should allow such
advertisements and trade marks.

Shri Naushir Bharucha: I want
to make one or two observations.
Firstly 1 would lhke to know what is
the intention of the Government with
regard to establishing different branch
offices for registration of trade
marks in every State. Apart from
what the law says, 1 want to know
whether it is the intention of the
Government to see that in every State
one branch office 1s opened. I would
like to know whether the reason is
only administrative, or whether there
are any difficulties in connection with
that, apart from the question of
expenditure that be involved.

Secondly, I have got my doubts as
10 how this Act will really function.
I am still of the opinion that very
grave difficulties would be encounter-
ed by the aggrieved parties in pro-
secuting the offender. I would like
to ask whether the Government could
place before this House a sort of
administrative report ag to how in
actual practice this perticular Act
will function, because unless we have
gome sort of report from the hon.
Minister about the functioning of
this particular Act, I think the House
will remain in ignorance about it.
People will continue to suffer the
hardships and infringement of trade
marks will continue to take place.
1if, for instance, we can know from an
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annual report or some other periodi-
cal report that certain difficulties
have to be encountered, then the
House may suggest certain amend-
ments. 1 would like to have a reply
from the Hon. Minister to these two
questions,

13.38 hrs.
[MR. DeruTY SPRAKEZR in the Chair]
Shri Panigrahi: While going

through this Bill, a doubt arose in
my mind as to whether there is any
provision for protecting a bona fide
user of a false trade mark. For
instance, suppose in England there is
a person by name Ford He may
not be an efficient engineer, but
still he somehow forms a company,
manufactures cars and exports them.
Similarly, suppose there iz a person
whose name is Pears. He may not
be a very worthy man, but still he
manufactures soaps in his name and
sells them. Some bona fide trader
n India imports those Ford carg and
Pears scaps and sells them, I want
to know whether there is any pro-
tection in this Bill for such a person
who mmports such kinds of soaps and
cars which are really not worthy of
use, but still so far as that person is
concerned, he honestly believes that
they are genume and worthy of use.

Shri Kanunge: With regard to Mr.
Bharucha'’s suggestion, this point was
raised in the Joint Committee and the
Joint Committee added a new clause.

Shri V. P. Nayar: Mrs. Bharucha?

Mr. Depaty-Speaker: I also heard
1t as Mrs. Bharucha.

Shri Kanungo: The Joint Com-
Committee has added a new clause,
clause 128, which makes it obligatory
for the Government to place before
the House the report of the Registrar
every year.

Shri Naushir Bharucha: I wanted
to have a report from the Govern-
ment about the functioning of the
Act. The Registrar’s report may not
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cover any thing more then what is
required We want to know what
difficulties are encountered in the
actual enforcement of the provisions
of the Bill.

S8hri Kanungo: I can only say that
he may wait for the first report.
After going through the report, if he
wants to place any suggestions before
the House, he may communicate
with me. We will see whether Gov-
ernment can collect this information
and whether it is worthwhile collect-
ing it and placing it betore the House,

Regarding the other paint by the
hon. Member opposite about appeals,
the right of appeal has been curtailed
only in such cases where the decision
of the Government is of an executive
nature. Wherever there is an ele-
ment of judicial nature, the right to
appeal is always there. But, as a
matter of policy, certain orders of
Government are not appealable. It
was thoroughly discussed in the
Select Committee.

About the problematical question
which was posted by Shri Panigrahi,
I would suggest that he may consult
a competent solicitor. I have nothing
more to add.

Mr. Deputy-Speaker: The question.

is:
“That the Bill, as amended, be
passed.”
The wmotion was adopted.

e

13.43 hre.

CENTRAL SALES TAX (SECOND
AMENDMENT) BILL

The Deputy Minister of Finanee
(Shrimatl Tarkeshwari Sinha): Mr.
Deputy-Speaker, I beg to move:

‘“That the Bill further to amend
the Central Sales Tax Act, 19856,
as reported by the Select Com-
mittee, be taken into considera-
h"

I had already explained to the House
the important changes proposed to
be made by the Bill at the time of
moving the motion for reference o
the Select Committee. 1 do not,
therefore, wish to take the time of
the House by recapitulating them now.

Shri V, P. Nayar (Quilon): When
there is plenty of time, nobody wants
to take time.

Mr. Deputy-Speaker: Those who
usually complain should utilize this
opportunity.

Shri V. P. Nayar: I never complain
about time.

Shrimati Tarkeshwarl Sinha: I
would touch only & few changes
made by the Select Committee and
reply to some of the points raised by
the hon. Members in their minutes of
dissent.

In clause (2) of the Bill, the defi-
nition of “place of business” has been
redrafted to ineclude also the place
of business of an agent where a dealer
carries on business through such an
agent This would resolve any posi-
sible doubt in determining the State
which could levy the tax in cases
where dealers with one place of busi-
ness in one State move goods to a
different State through brokers or
agents In a minute of disssent an
apprehension has been voiced that
the definition of “place of business”,
as adopted, would result in taxation
by two States of a single transac-:
tion of inter-State sale. I want to
dispel any such doubt. In clause (8)
of the Bill it has been clearly laid
down that that State alone from
which movement of goods commenees
would normally have jurisdiction to
levy tax on that sale.

In clause (8), another importent
change has been made to the original
draft Bill, and the scope of that
amendment is fully explained in the
repart of the Select Committes, |
which has been already circulated to
the hon. Members.





