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CODE OF CRIMINAL PROCEDURE 
(AMENDMENT) BILL

(Amendment of sections 516A and 
517)

Shri Subiman Ghose (Burdwan) 
Madam Chairman, I beg to move

‘That the Bill furthei to amend 
the Code of Criminal Procedure 
1898 be taken into consideration ”
This is a very simple and innocent 

matter, only to remove a difficulty 
that is facing us in the day to day 
working At the outset, I may make 
it clear that I do not want to press 
so far as section 517 is concerned, 
but, I wish to confine myself, and 
press for its consideration so far as 
section 516A is concerned

Mr Chairman Are we to take it
that by this clause 3 is deleted7 

Shri Subiman Ghose Yes, clause 
3 of the amendment

Mr. Chairman Yes the hon Mem­
ber mav proceed 

Shri Subiman Ghose Sor far as 
section 516A is concerned, I give
three instances to the hon Minister 
In some criminal cases, there are 
several accused and some property is 
seized During the trial one is
discharged, and the trial pioceeds
against the others Will it be said 
that the trial has concluded or the 
trial is proceeding so far as the 
accused that has been discharged 
regarding the property that has been 
brought to court The accuscd who 
has been discharged claims the pro­
perty So far as some accused are 
concerned the trial is proceeding 
So far as the man who is discharged 
and who claims the property is con­
cerned, will it be said that the trial 
is proceeding or concluded9 If it 
is said that the trial has concluded, 
then, section 517 will apply That is 
one position to be considered 

The second position is that a pro­
perty is claimed by two persons 
There are a number of accused One 
is discharged and against the other, 
trial is proceeding What will be the 
position then7 Will section 516A

be applicable or will section 517 be 
applicable7 The case arises when a
property is brought by the police 
before the court and one man claims 
it Then the police gives the objec­
tion that it should not be made over 
to him In that case, the man is 
deprived of the right of appeal and 
he has however to go to the High 
Court and he is to incur heavy expen­
diture

These three stages arise m this 
case If scction 516A is made appeal- 
able then thire will be no anomalous 
position But this scction 516A is 
not appealable The section. 517 is 
appealable Then there is the ano­
malous position As I have said, at 
least these are two anomalous things

Somebody is discharged and to him 
the pioperty goes, if he wants to take 
it Again, the property is claimed 
by two persons, against the one, the 
trial is proceeding The other is 
discharged Which section of the 
law -w ill be applicable in each of 
these cases7 To remove these ano­
malies and to remove these difficult­
ies tint are faccd by the litigants 
m day-to-day working of the Act I 
have suggested that scction 516A 
should be mide appealable In 
that case the litigants will not face 
any difficulty This is a simple and 
innocent matter, and I think the Min­
ister will not have any difficulty m 
accepting it

The Minister of State in the Minis­
try of Home Affairs (Shri Datar): 
May I point out to the hon Member 
that orders under section 516A are of 
an interim or temporary nature and the 
final orders are passed after the con­
clusion of the trial of the case under 
section 5177 Secondly he will kindly 
note that all orders that are passed 
by the subordinate courts are sub­
ject to the powers of revision by the 
High Court Therefore, ordinarily, 
what happens is whenever an interim 
order has to be passed, there is no 
need for any appeal as such Other­
wise if every order is to be made 
subject to appeal, naturally the 
proceedings will be multiplied So
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many people will be going to the 
Hight courts or to the appellate courts 
only for the purpose of seeing whe­
ther this order can be reversed. 
Thereby, the hon. Member will see 
that the very object that we have 
in view, of having an end of all these 
proceedings as early as possible, will 
be surely lost.

Secondly, the hon. Member will 
realise that so far as these interim 
orders are concerned, they are enforc­
ed until the termination of the case 
and the termination of the case is 
not necessarily in terms of years but 
in terms of months. These are cri­
minal proceedings, and at the worst, 
they will take a year or so. Ordi­
nary cases, it takes three to six 
months to finish. Therefore, for 
such a short period, is it advisable to 
provide for the luxury of an appeal 
here?

As the hon. Member must have seen, 
section 516A makes it very clear, 
“ ....produced before any criminal 
court during the enquiry or trial, the 
court may make such order as it 
thinks fit for the proper custody of 
such property pending the conclusion 
of the enquiry or trial” . The hon. 
Member is also aware, either under 
the Code of Civil Procedure or under 
the Code of Criminal Procedure, no 
appeal has been provided except in 
a small number of specified cases. If, 
for example, an appeal is to be pro­
vided against all such orders, there 
would be no end of litigation and no 
end of costs and no end of trouble to 
the parties concerned

Therefore, X would request the hon. 
Member not to press this Bill. As 
far as possible, we have got a big 
Code of Criminal Procedure, and if 
any amendments are necessary, they 
should be considered as a whole and 
not in a piecemeal manner. There is 
a Law Commission, and the Law 
Commission might consider whether 
there is any such need. So far as 
the views of the State Governments 
we concerned or the views of the 
High Courts are concerned, there are

very few cases where an appeal is 
asked for or a request has been made 
that the Criminal Procedure Code 
should be amended. Under these 
circumstances, may I request the hon. 
Member not to press this Bill even 
in spite of section 516A, because it is 
only a temporary matter, and let 
temporary matters be not subject 
matters of appeal.

Shri Snbiman Ghose: My misfor­
tune is that the hon. Minister went 
on sermonising without understanding 
my point. Both sections 516A and 517 
are there. There is a trial and there 
is one man in favour of whom the 
final report is submitted; others are 
charge-sheeted. The man in whose 
favour the final report is submitted 
wants the property back. Which sec­
tion will be applicable? Section S16A 
or 517? If the trial has been conclud­
ed, then section 517 will come into 
play. But if the trial is thought to 
be not concluded, then section 516A 
is applicable. But a man, in whose 
favour the final report is submitted, is 
not standing trial, how the language 
of the section will be available to him 
in getting back the property? What 
section will apply to him’  Section 
516A or section 517?

This is an anomalous position, 517 
has been made appealable. Now, if 
section 516A is also made appealable, 
this anomalous position would be 
removed. That is what I intended to 
say. It is not a case of withdrawing 
or anything of that kind or multipli­
cation of suits or cases

Another instance I have cited also 
remains unanswered by the hon. Min­
ister. If he accepts my amendment, 
this anomalous position would be 
removed. Let us now take the second 
case. Two persons are standing trial. 
The trial has proceeded to some 
length. At the time of trial one Js 
discharged and the other man has to 
stand on trial. The man who has 
been discharged wants back the pro­
perty. The man standing trial, he 
also wants back the property; that is 
to say, both are claiming the property.
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Which section will be applicable? 
Section S16A or 517? That is another 
anomalous position.

niere is no case law on this point. 
It is to remove the anomalous posi­
tion I have sought the amendment of 
section 516A. If that is done, heavens 
will not come to the earth. There will 
not be multiplication of suits. Now 
it appears a man who has been dis­
charged, in whose favour the final 
report has been submitted, has to go 
to the High Court by incurring a lot 
of expenditure. Is it the intention of 
the Legislature that a man should be 
asked to mcur heavy expenditure for 
going to the High Court? Should he 
not be given a cheap remedy?

Suppose a case goes on for three 
months, six months or a year. One 
person has been discharged. He is not 
in the trial. He wants to get back 
his property. If the court refuses his 
property, it is an anomalous position 
for him. I want that to be clarified. 
Instead of clarifying that, the Minister 
has been telling us that it will add 
to the multiplication of suits. I fail 
to understand how it will add to the 
multiplication of suits. Rather, it 
makes the remedy cheaper and easier

Shri Datar: May I make the posi­
tion clear? My hon. friend has not 
read the earlier portion of section 
516A. Where any property regarding 
which an offence appears to have been 
committed, if there are more than 
one person and more properties, if in 
respect of one property specifically a 
man has been discharged because he 
was concerned with it, I would con­
ceive without necessarily hazarding 
an opinion that m such cases he 
would be entitled to file an application 
under section 517A, because, so far as 
he is concerned, he has been dis­
charged. So far as the specific 
property in which he was interested 
is concerned, that property also is no 
longer the subject-matter of the 
criminal proceeding. Because, the 
wording is, *where any property 
regarding which an offence appears to

have been committed’. If, for exam­
ple, there is one property in respect 
of which there are some accused who 
are discharged and some accused 
against whom the proceeding is to go 
on, then, he would agree that he is 
not entitled to any order about such 
property at all.

Mr. Chairman: Is it the contention 
of the hon. Minister that if it is one 
property and there are 2 or 3 people 
who are accused and there are one or 
a few others who are discharged, the 
property will be held on until such 
time as the entire proceedings are 
over?

Shri Datar: Quite correct. If, for
example, m respect of a property an 
offence has been committed by more 
persons than one, and if one person 
has been discharged, it does not mean 
that the property is also free

Mr. Chairman: The answer to the
point made by the hon. Mover is, 
whether it would not be better to 
allow him to refer an appeal to the 
Sessions court

Shri Datar: In such a case, it will 
be clear that he should not have any 
right of appeal at all, because, all 
these circumstances will be taken into 
account. If, for example, as I said, 
there is one lot of mdependent pro­
perty in respect of which an offence 
was alleged to have been committed 
by a person or persons and that per­
son or persons are discharged, then, 
that property cannot be called, after 
the order of discharge, to be a pro­
perty in respect of which an offence 
has been committed. Because, there, 
the court must have come to the con­
clusion that that property is not 
property in respect of which an 
offence was committed. Therefore, 
whatever the order at an earlier 
stage by way of an interim order, 
still he can proceed under section 517. 
But, if, for example, there is one 
property in respect of which more 
than one person have committed an 
offence, some of them having been 
discharged, they will not be entitled
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to any order so far as that property 
is concerned. There must be a final 
conclusion of the trial and then an 
order would be passed under section 
517.

Shri P. S. Patel (Mehsana): May I 
seek an information from the hon. 
Minister? I beg to submit a case. 
Police investigation is against four. 
At the end of the investigation, the 
police charge-sheets only three and 
does not charge-sheet the fourth. The 
property is claimed by the person who 
is not charge-sheeted. The trial 
begins against three. At the end of 
the trial, the court may pass any 
order about the property. The court 
may hand over the property to either 
of the accused before the court or to 
the complainant. Is there any provi­
sion in the law to order that the pro­
perty be handed over to a person who 
has not been charge-sheeted? Is 
there anything in the law? Further­
more, suppose an order is passed that 
out of the three accused before the 
court, the property be handed over 
to accused C—out of accused A, B and 
C—, A and B can appeal against the 
order. Even the complainant can. 
Is there anything in the law which 
gives the right of appeal to a person 
who had not been charge-sheeted by 
the police? He claims the property. 
What is the remedy in law: I ask the 
hon. Minister.

Shri Datar: I do not think that the 
case that the hon. Member has in view 
comes within the purview of section 
516-A. Section 516-A should be read, 
especially the earlier portion. .

Shri Snbiman Ghose: We have 
read it many times.

Shri Datar: I would read to explain 
my point. If the hon. Member does 
not want, I will not read.

When any property regarding which 
any offence appears to have been 
committed the word ‘appears* has 
reference to the court. And then, ‘or 
which appears to have been used for 
the commission of any offence, is 
produced before a criminal court'.

In the particular case that the hon. 
Member has in view, he believes or 
possibly I understand him to say that 
the man was not charge-sheeted at 
all.

Shri P. R. Patel: Yes.
Shri Datar: During the investiga­

tion, the man was discharged. Then, 
this section does not apply at all. 
The wording is ‘‘is produced before 
any criminal court". The magistrate 
or the court has the authority, is 
seized of it, only when such property 
is produced in court. So, the case 
that he contemplates is not covered 
by this section at all. It has to be 
governed by other provisions, and in 
such a case the magistrate is seized of 
the matter only when it comes before 
him; otherwise, he need not enter into 
that matter at all.

And then the magistrate has to pass 
an interim order. Assuming, for 
example, out of three persons, he 
hands over for the time being the 
possession of the property to “C”, and 
suppose for example he is a tenant in 
actual occupation of a land under
dispute, then, in that case, it is not 
such a serious order as to be made 
the subject-matter of an appeal.

Therefore, such small things have 
to be left where they are, because 
these interim orders are without pre­
judice, they do not affect his rights at 
all.

Shri Snbiman Ghose: I may make
myself clear. The hon. Minister thinks 
this is a small matter. It is not a
small matter. It may be a small
matter to him, but might be a life
and death question to somebody.

Supposing a lorry has been seized 
by the police during the commission 
of an offence from somebody. He 
stands the trial, and another who is 
supposed to be the owner of this 
property is also arrested, and ulti­
mately when the trial proceeds, the 
magistrate frames a charge against the 
person from whom the lorry was 

seized and discharges the owner. The
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owner puts in a petition for the return 
of the lorry. The court grants the 
prayer, but where is his remedy if the 
accused in whose custody the lorry 
was is acquitted after some time, after 
1111*66, four or five months, where does 
the remedy lie? The so-called owner 
takes away the lorry. It is not in the 
custody of the court He is acquitted, 
then where will he have to go? So 
far as the owner is concerned, the 
trial has been concluded, so far as the 
man in possession of the property is 
concerned, the trial has not been con­
cluded. That is the anomalous posi­
tion. I wish only to remedy this 
anomaly. There is nothing damaging, 
nothing of the kind. Only it is ttie 
day-to-day working difficulty that is 
being faced by the people concerned. 
That should be removed. There Is 
nothing, no Arms Act, no politics ox 
any kind here.

Mr. Chairman: I think the matter 
has been sufficiently clarified by the 
hon. Mover and also replied to as tar 
as possible by the hon Minister. Now, 
I think, the question is: would the
hon. Mover like to press it*
Division No. 4]

Shri Subiman Ghoae: Yes.
Mr. Chairman: The question is:

"That the Bill further to amend 
the Code of Criminal Procedure, 
1898, be taken into consideration."
Those in favour will say “Aye". 
Some Hon. Member*: Aye.
Mr. Chairman: Those against will

say “No”.
Some Hon. Members: No.
Mr. Chairman: I think the "Noes” 

have it.
Shri P. R. Patel: The “Ayes” have

it
Shri Saghonath Singh (Varanasi): 

The "Noes” have it.
Mr. Chairman: Division has been 

claimed by the Opposition Let the 
lobbies be cleared.

Shri M. B. Thakore (Patan): We 
are in a majority.
16.52 hrs.
[M r  D e p u ty -S fe a k e r  in the Chair] 

The Lok Sabha divided.
Ayes 15; Noes 47

16.53 hn.
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The motion was negatived.
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