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BUSINESS OF THE HOUSE

Mr. Chairman; Before I call upon 
the Minister of State to intervene in 
the debate, I permit the Minister of 
Parliamentary Affairs to make an 
announcement.

The Minister of Parliamentary 
Affairs (Shri Satya Narayan Singh):
Sir, I have a little announcement to 
make with your permission.

As you are aware, the considera-
tion of the Andhra Pradesh and 
Madras (Ad.iustment of Boundaries) 
Bill has been postponed to the next 
week at the request of certain sec-
tions of the House. It is proposed to 
take in its place the Arms Bill as re-
ported by the Joint Committee. The 
Bill will be taken up tomorrow after 
discussion and voting of Demands for 
Excess Grants (Delhi) and Demands 
for Excess Grants (Himachal Pra-
desh). The Business Advisory Com-

mittee has already allotted five boors 
for this Bill.

I have also to announce anotker 
change, namely, that discussion on 
the motion of Shri Harish Chandra 
Mathur regarding the Vivian Bose 
Board of Inquiry and the allied docu-
ments originally announced for Fri-
day, September 4, will now be held 
on Monday, September, 7, and the 
House will discuss the report of the 
Commissioner for Linguistic Minori-
ties on Friday, September 4.

These change, as you are aware, 
have been made to accommodate they 
wishes of large sections of this House.

Shri Nagi Reddy (Anantapur); 
What is the time allotted for the dis-
cussion of these reports? (Interrup-
tion).

Mr. Chairman: No further expla-
nation is necessary. The Minister at
Parliamentary Affairs has made his 
announcement.

16.43 hrs.

MOTION RE: FOURTEENTH RE-
PORT OF THE LAW COMMISSION
—contd.

The Minister of State in the Minis-
try of Home Affairs (Shri Datar):
Mr. Chairman, Sir, a number of points 
have been raised in the course of the 
debate today and also on the last 
occasi'on in relation to the Law Com-
mission’s recommendations as v/ell 
as suggestions. I should like to deal 
with a few of them because they are 
more or less concerned with the 
Ministry of Home Affairs.

In the first place, a reference was 
made by one or two hon. Members to 
the comments or the complaints made 
by the Law Commission in regard te 
the appointment of judges in the high
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courts as also in the Supreme Court. 
This question was debated at great 
length while the Demands of the 
Ministries t)f Law and Home Affairs 
were under consideration during the 
last budget session, and a detailed re-
ply was given thereto both by the 
Minister of Law and the Minister of 
Home Affairs. I would not like to 
repeat all those arguments but I 
would merely submit to this House 
that so far as those remarks were 
Concerned the circumstances were not 
found to be such as they were made 
o-ut to be, and almos't all the appoint-
ments had been made with the full 
concurrence of the Chief Justice of 
India. Wherever there was some 
difference, that difference was only 
with regard to the recommendations 
made by the Chief Justices of the 
high courts or the Chief Ministers as 
the case may be.

Pandit D. N. Tiwary (Kesaria): In 
the report of the Law Commission, it 
is said that extra-influences are 
brought upon the Chief Justices of 
high courts in regard to the appoint-
ment of judges. What about that?

Shri Datar: May I point out that 
the same thing was..........

Mr. Chairman: I think that hon.
Members will do well to permit the 
hon. Minister to proceed, and that the 
hon. Minister c’ould deal with such 
points at the end. Otherwise, there 
will be too much of interruption.

16.45 hrs.

[M r. D e p u t y - S p e a k e r  in the Chair]

Shri Datar; May I point out that the 
question that was considered was both 
in respect of appointment of judges to 
the Supreme Court and of judges to 
the High Courts? So, I would not 
deal with that question, because it was 
satisfactorily dealt with and a full 
and effective answer was given here 
to the various complaints and obser-
vations made in the Law Commis-
sion’s report.

The next question is whether there 
is any need for what has been called

a Ministry of Justice at the Centre. 
Certain points have been made in the 
Law Commission’s report and we 
have to consider a number of other 
circumstances in this respect. So far 
as justice is concerned, largely it is 
within the State sector, except so far 
as the Supreme Court and the High 
Courts are concerned. It is for the 
Stale Governments to consider these 
matters in the first instance. As I 
have stated, the question is whether 
there is any need for a separate Minis-
try of Justice at all at the Centre. 
The actual administration of ju.stice, 
as you are aware, vests in the 
Supreme Court, various High Courts 
and a hierarchy of courts. ^  far as 
we are concerned, we deal with cer-
tain matters regarding appointments 
or matters which are of an adminis-
trative nature.

The Law Commission themselves 
have pointed out how in India condi-
tions are different. We are in a fede-
ral constitution and the administra-
tion of justice is within the State 
sphere. The second point they have 
pointed out is, generally our adminis-
tration of law tor justice has ” ' been 
based upon the system that prevails 
in the U.K. Even in U.K. certain 
opinions were expressed that there 
ought to be a Ministry of Justice. The 
Law Commission have pointed out on 
page 1225 of their report as follows:

“We may in this c'onnection re-
fer to the fact that the creation of 
such a Ministry of Justice has been 
advocated in England where emin-
ent lawyers have expressed them-
selves against the condition of 
affairs under which the responsibil-
ity for the administration of justice 
is divided between the Lord Chan-
cellor and the Home Secretary 
though the conditions there are not 
so confused and illogical as here.”

We have to consider to what exteiit 
they are illogical or confused, as the 
Law Commission have pointed out. 
Whether they are confused or illogi-
cal at all is a question which has to 
be fully considered and we have not
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got very great elucidation to far as 
this question is concerned in the Law 
'Commission’s report. They say fur­

ther;

"No doubt this reform has ntot 
been given effect to in England lor 
various reasons, some of which ” 
etc. *

I  will not deal with them. So, this 
-question requires a full examination 
and it will not be possible at this 
stage to point out what the final po­
licy decision of the Government will 
fee in this respect

9
1 next come to the question of the 

■establishment of benches in various 
High Courts. We have got the well- 
considered views of the Law Com­
mission in this matter. They pro­
duced a special report and pointed out 
that in India so far as the High 
Courts are concerned, there ought to 
be only one principal seat of the Ii’.gh 
Court and there should be neither 
permanent nor temporary benches. 
That was the view expressed by the 
Law Commission on the ground that 
if there are going to be various 
benches—there are homo such cases 
even now—then there would be a 
lowering of standards on various 
grounds. And one of the grounds 
which has to be referred to in this 
connection is that the Chief Justice, 
who has to control all the adminis­
tration of law in that particular High 
Court, will be staying in one place 
and, therefore, there will be no effec­
tive control or supervision by the 
Chief Justice of the particular High 
Court They have pointed out a num­
ber of other cases also. Therefore, as 
1  submitted o k  an earlier occasion in 
connection with a private Member's 
BUI, this Report of the Law Commis- 
Kkm is entitled to the greatest weight 
and generally, subject to certain 
realities tof the situation, the policy of 
the Government would be to follow 
the recommendations of the Law 
Commission in this respect.

J&fcri Kaathral: It is only from now 

•r......

Shri Datar: If the hon. Member 
had waited, I would have clarified 
the position. It is true that there are 
certain benches in about 4 or 5 Stales. 
But they have arisen on account of 
historical considerations, and there­
fore we have to consider as to what 
should be done, so far as these bench­
es are concerned. Nbw that, as 1 have 
pointed out, is the general policy of 
the Government, which is in keeping 
with the Law Commission’s report. 
We have also to consider how long 
such benches ought to remain. That is 
a question on which it is not neces­
sary at present to pronounce any 
opinion. But may I point out again 
that they arose on account of histori­
cal circumstances? In fact, as the 
Rao Committee pointed out, ther<* 
were five High Courts in the Rajas­
than State, when it was Integrated 
into one There was also the Judicial 
Commissioner, so far as Ajmer was 
concerned Then, when all these 
States were integrated, naturally it 
would have been very hard to imme­
diately have only one High Court and 
not to have any benches at all That 
is the reason why even in respect of 
Rajasthan a gradual policy was follow­
ed In respect of other States also, 
may 1 point out that only on account 
of certain conditions then obtaining 
were the benches allowed? Take the 
case of the Bombay High Court. In 
the reorganised Bombay State we 
naturally have the Bombay High 
Court But Nagpur had a High Court 
when it was in the former Madhya 
Pradesh and, therefore, it was con­
sidered proper

Shri BraJ Raj Singh (Ftrozabad):
May 1 know

Shri Datar: You should allow me
to complete. The time at my dispoaal 
is very little. Also, 1 have to cover a 
number of matters Therefore, I would 
request the hon. Member not to ask 
any questions now. He cm  ask any 
number of questions afterward? ■
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In Rajkot there was a High Court 
for Saurashtra State. So far as U.P. 
is concerned, at Lucknow we had a 
chief court formerly and after inde-
pendence we have now got the Alla-
habad High Court and a permanent 
bench at Lucknow. Similarly, in the 
South, as I have already pointed out, 
according to a decision between the 
parties, and according to the terms of 
the integration, the High Court’s prin-
cipal seat was on ^  at Emakulam. It
was only subsequently that bench was 
established, a temporary bench, at 
Trivandrum. Therefore, in all these 
cases we have to consider the question 
first from the point of view of the 
efficiency of the High Court, or of 
keeping the efficiency of the High 
Court administration at as high a level 
as possible.

So far as Rajasthan is concerned, let 
us take into account one more cir-
cumstance. In respect of Rajasthan 
there wag a special committee. After 
the integration of Rajasthan as a part 
B  State and Ajmer as a part C State, 
a question arose as to what should be 
done so far as a number of matters 
of common interest were concerned. 
That, including the question of the 
High Court and the High Court Bench, 
if any, was at the instance of the 
Rqiqqthan Government referred to a 
special committee presided over by 
a hon. Judge of a High Court. That 
committee went into the whole ques-
tion. I need not deal with the other 
questions. But they considered this 
question from two points of view. 
One was to where the principal seat 
of the High Court should be. They 
considered the claims of Jodhpur. 
They considered the claims of Ajmer. 
They considered the case of Jaipur 
also because it was stated that if only 
one principal seat was to be there 
why should it not be at Jaipur. After 
considering all the circumstances, the 
points of principle and questions of 
administrative matters, they came to 
the conclusion that there ought to be 
-the principal seat only at Jodhpur. So
far as Jaipur was concerned, they
have pointed out in their report very

properly that the Jaipur Bench can-
not be considered as a temporary 
bench, much less what can be called 
a permanent bench under section 
51(2) and 51(3) of the States Reorga-
nisation Act.

I would point out as to how the 
position was extremely anomalous so 
far as the Jaipur Bench was concern-
ed. In paragraph 117 of the Rao 
Committee’s Report it has been point-
ed out how the position was not like 
any ordinary temporary bench or a 
permeinent bench. I would read that.

“It may be pointed out in this 
connection that it may not be 
accurate to describe the judges 
sitting at Jaipur as a Bench.”

This question should also be under-
stood.

‘The expression may not convey 
to one’s mind a correct picture of 
what is actually happening. At 
present the Rajasthan High Court 
consists of seven judges and it 
is said that one more judge is to 
be appointed soon. The sti;ength 
will then be eight. Actually four 
judges sit at Jaipur and three 
judges at Jodhpur, the principal 
seat of the High Court. The 
Chief Justice................. ”

This may kindly be noted.

“The Chief Justice goes for one 
week in the month to Jaipur and 
sits there for disposal of cases 
either alone or in a Bench. It 
is really a division of the High 
Court into two unequal parts. . . . ”

That should be noted. It is not mere-
ly a temporary bench.

“It is really a division of the 
High Court into two unequal 
parts with a common Chief Justice 
and the small part of it function-
ing at Jodhpur.”

You will agree. Sir, that if we take 
a detached view, the position So far 
as the High Court in Rajasthan is 
concerned, was far from satisfactory.
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It was almost anomalous. Therefore 
the whole question was gone into as to 
where the seat of the Rajasthan High 
Court should be. Ihii question was 
considered even though at the time 
when the States Reorganisation Act 
came into force, naturally Jodhpur 
was declared as the principal seat at 
the Rajasthan High Court Still, the 
pros and cons of the question as to 
whether Jaipur or Ajmer or Jodhpur 
should be the principal seat of the 
High Court was fully considered and 
after considering ail the aspects of 
the matter the Rao Committee came 
to the conclusion that in the first 
place the principal seat should be at 
Jodhpur; secondly that there should 
be no Bench at Jaipur at all So far 
a« Ajmer was concerned, the ques­
tion was not pursued because Ajmer 
was not found to be a suitable place 
from the cntcna that were laid down 
m this respect A'ter considering all 
these circumstances it was found 
necessary or rather inevitable to 
abolish what Is popularly called the 
Bench at Jaipur Under these circum­
stances I would request my hon 
friends'to know the corrcct and realis­
tic position in this respect and not 
to allow this question to be always 
raked up because whenever such 
attempts are made naturally they lead 
to a position of uncertainty and to a 
position of suspense* Therefore let 
things remain as they are so far as 
Jaipur ts concerned I would not like 
to deal further with this question

«  h a

In respect of separation of judiciary 
from the executive, may I point out 

that there has been complete separa­
tion in respect of three States? In 
respect of the fourth, by this time I 
am confident that the Government of 
Bombay will have introduced com­
plete separation in what are known as 
Vidarbha and Marathwada areas, so 
that we can take it that there are four 
Stales in India where there has been 
complete separation

Start Feresa Gaatfk) (Rai BanOfr 
Bombay and Maharashtra are to be 
separated.

Shri Datar: I am dealing with the 
question of the separation of judicial*? 
in the State as it exists today.

1 was pointing out that at least is 
respect at four States which. U S  
fairly big ones, Bombay, Andhra Pra­
desh, Kerala and Madras, we have got 
complete separation of the judiciary 
from the executive. In the case at T 
States, it has been introduced partial' 
ly. Gradually, as experience is gain* 
ed, the question of the extension at 
separation of judiciary from the 
executive Is being undertaken. After 
all, we have to take this circumstance 
into account that this is a question 
which has to be dealt with by tha 
State Governments. My hon. fnand 
Shri Shret* Narayan Das spoke almost 
on the footing that we had a unitary 
form of Government with Parliament 
exercising absolute authority in res* 
Dirt of all the States My simple 
answer is. that we have a federal 
structure of the Constitution and the 
State Governments arc competent in 
a number of matter; to de:>’ with 
them as they like This is a matter 
in which all we can do ts to persuade 
them as early as possible to give 
effect to ono of Ihf Directive princi­
ples of the Con tiiu'ion that there 
ought to be complete separation of the 
judiciary fiom the executive That 
point is being pursued

Mr. Deputy-Speaker: Wouid the

hon Minister lise to finish today'

Shri Datar: I should like to con­
tinue tomorrow The Law Minister is 
going to repjv

Mr. Deputy-Speaker: Thvn. we
take up the Half-an-hour duuussian

Shri Ram Krtahan Gupta fMahen-
tlragarh) I wish to make som* sub­
missions, Sir

Mr. Depaiy-Speaker: Does he want 

to speak before the Minister ha« con­
cluded?




