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18
"That the Bill further to amend 

th e  Code of Criminal Procedure, 
1898, b e  taken into considera-
t io n  ”

The motton toas negatived

15.09 hrs
STATES REORGANISATION 

(AMENDMENT) BILL 
(Amendment of Section 51)

8hri Kaswara Iyer (Tnvandrum): 
Mr Deputy-Speaker. 1 beg to wove:

“That the Bill further to amend 
the State* Reorganisation Act, 
195<S, he taken into consideration."

By this Bill, I seek a clarification at 
section 51 of the States RecagMjMttm
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Act otf 1956 which relates to the teat the immediate establishment at a
<rf the High Courts. Section 51 of the High Court Bench at Trivandrum,
States Reorganisation Act consists of 
three ports The first sub-section 
deals with the principal seat of the 
High Court in a newly established 
State or a new State within the mean-
ing of the States Reorganisation Act 
Sub-section 2 of section 51 of the 
States Reorganisation Act provides 
for (he establishment of a permanent 
bench or benches by the President in 
consultation with the Governor or the 
Chief Justice of the High Court Sub-
section 3 deals with what I may term 
in common parlance as a Circuit 
Bench, which could be established by 
the Chief Justice in consultation with 
the Governor of the State

In order that the House may under-
stand the circumstances that led to 
the introduction of this Bill by me, 1 
must take it to a consideration of the 
existence of a High Court in the city 
of Trivandrum Prior to the integra-
tion of the princely States of Tran van - 
core and Cochin, a High Court Wci» 
functioning in the Trivandrum nt\ 
for a pretty long period of over 
hundred years When due to political 
exigencies, the Travancore and Cochin 
States were integrated, the High 
Court's seat was transferred to Etna- 
fculam But public opinion at Triv«in 
drum and other places was so extreme 
and so strong that a non-official Bill 
was introduced in the legislature of 
the erstwhile Travancore-Cochin 
State for the re-establishment of a 
Bench of the High Court at Trivan-

15.22 hrs

[P andit T h ak u r D as Bhargava in th< 
Choir]

drum The force of public opinion 
behind that Bill was understood by 
the then Congress Ministry And 
since the establishment of a High 
Court came within the purview of the 
Central legislature, that is, the Parlia-
ment, an assurance was given on the 
floor of the State legislature that suit-
able measures would be adopted for

Subsequently, a Bill was introduced 
by the then Home Minister, Dr Kajtfrl 
for the establishment of a BancK at 
the High Court at Trivandrum, and it 
emerged from this House as Act U  of 
1953 The question was raised while 
that Bill was being introduced here 
whether the introduction of that Bill 
had been necessitated on account of 
political considerations. The then 
Home Minister assured the House that 
it was not out of any political con-
sideration, but it was bccause of his 
intention that justice must be cheap 

irnai b e  Jiutde rh*s>p U>
the common man, and, therefore, he 
would welcome the establishment of 
more than one Bench at different 
places in a particular State Act 3ft 
of 1953 was passed, and it provided for 
the establishment of a Bench of the 
High Court at Trivandrum in the 
following words

'Such judges of the High Court 
of Travancore-Cochin not exceed-
ing three in number as may from 
time to time be nominated by the 
Chief Justice shall sit at Trivan-
drum and exercise in respect of 
<ases arising in the district of 
Trivandrum the jurisdiction con- 
fered by this Act on a single judge 
or a division bench of two judges 

the Chief Ju«tKe mnv deW 
mine ”
So, m pursuance of this Act 38 of 

1953, a Bench of the High Court of the 
Travancore-Cochin State was estab-
lished on 14th June, 1954 at Trivan-
drum and it continued to function till 
1st November, 1956 when the States 
Reorganisation Act came into force

This House may now realise the 
force of the public opinion behind the 
establishment of a permanent Bench 
at Trivandrum, and it was in pursu-
ance of that public opinion which 
was voiced in more than one place in 
the districts of Trivandrum and 
Quilon that this Bench of the High 
Court came to be established there.
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But, subsequent to the State* Reor- 
gnaiwttoA Act, by virtu# of the opera-
tion of section 51, the principal sett 
of the High Court has been declared 
to be at Brnakuhun by the President’s 
order We expected that even though 
the principal seat was declared to be 
at Emakulam, the Bench which had 
been established under Act 38 of 1953 
would be continued by the promulga-
tion of a subsequent order made 
under sub-section 2 of section 51 And 
we hoped that there was no justified 
tion for the abolishment of the perma-
nent Bench which was functioning 
there till then, but unfortunately 
nothing happened The permanent 
Bench which was functioning at 
Trivandrum ceased to exist So, pub-
lic opinion was again voiced by means 
of an agitation which started at Tn 
vandrum from 9th February 1956 and 
which continued t 11 lBth February 
1157

In pursuance of the public opinion 
which hBs been voiced, I ma> submit 
to this House that all the lawyers of 
the district all persons, irrespective 
of their political affiliations all mem-
bers of the community whether thev 
belonged to the business community 
or to anv o'her walk of life joined 
together in protest against the 
abolishment of the High Court at 
Trivandrum AH the political parties 
whether it be Congress or Communist 
or PSP joined in the agitation, and 
the public opinion was so unanimous 
that it resulted in the Governor inter-
fering in the matter and assuring uc 
that a Bench under sub-section 3 of 
section 91 of the States Reorganisa-
tion Act would be established verv 
soon la view of that assurance, the 
agitation was temporarily stopped 
and a Bench undPi sub-section 3 of 
section 51 was established at 
Trivandrum

But, unfortunately, the then Chief 
Justice took he v>ew—I do not say, 
out of any political consideration— 
and stuck to the view that under sub-
section 8 of section 51 of the States 
Reorganisation Act even though a
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Bench had been established at Trivan-
drum, yet it would have no institution 
powers In other words, the Chief 
Justice, for whose legal erudition, I 
have already stated I have no admira-
tion, came to the conclusion that this 
Bench which had been established 
could function only as a Bench to dis-
pose of the pending cases there and 
could not receive appeals, onginal 
petitions or other papers This 1$ in 
direct contradiction with other cases 
of Benches which have been estab-
lished under sub-section 3 of section 
51 in other States For example, in 
the Bombay State there is a Bench at 
Nagpur under bub-section 3 of sec-
tion 51 again, m Gwalior, in Jaipur,
111 Indore in Rajkot and in Delhi and 
in Lucknow, Benches under sub-
section 3 of section 51 have been func-
tioning as Benches of the High Courts 
ronccmcd receiving all petitions, and 
appeals, and if I maj put it in com-
mon p-irlance having institution 
powers But this interpretation which 
has been placed on sub-section 3 of 
section 51 rendered nugatory all the 
<“fToits of the people of the Trivan- 
dium district for the establishment of 
the High Court Practically, it 
became no H gh Court, althoi gh 
undi'r section 51(3) there is now 
theoretically a High Court which is 
sifmg at Trivandrum 

It so chanced that one citizen per-
haps urged with the desire to test 
the validity of the Ministerial Order 
that has, been passed bv the Chief 
Jus,1 icc. there, took up a revision peti 
tion before the High Court at Trivan-
drum and said “You must receive it' 
The Registrar of the High Court sa’d. 
.his court has no institution powers' 
Immediately that gentleman took it 
up m writ proceeding:, before the 
Emakulam High Court asking for a 
writ of mandamus to be issued against 
the Registrar for compel! ng him to 
accept the registry, because, according 
to me the interpretation that is 
sought to be put under section 51(3) 
is erroneous Unfortunately, the 
High Court of Kerala in a decision, 
which 1 have got here—111 original 
petition No 395 of 1957—said that the 
proper interpretation of section 51 (3>
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is that a Beach which has been estab-
lished under section 51(3) o1 the 
States Reorganisation Act cannot have 
institution powers. Although we are 
bound to obey the decision of the 
Kerala High Court, I can submit 
without fear of contradiction that the 
proper and the correct interpretation 
»  that section 51 deals only with the 
seat of the High Court and not with 
its jurisdiction. I would, with great 
respect to the Judges of the Kerala 
High Court, say that theirs was a very 
wrong and very erraneous decision. 
I hope the Law Minister, Shri A. K. 
Sen, who came over to Trivandrum, 
has also been in agreement with our 
view that it is a decision which, in 
the words of Sir Frederic Pollick, 
'must be kept in the book shelves’

What is this decision? Is it consis-
tent with the social justice envisaged 
m our Constitution? Is it consistent 
with the spirit of the words contained 
in section 51 of the S.R Act? Section
51 of that Act deals with the seat of 
the High Court. The first sub-section 
deals with the principal seat; the 
second sub-section deals with the 
establishment of permanent Benches, 
and the third deals, notwithstanding 
anything contained in sub-section ( 1) 
or sub-section (2), with the tem-
porary seat of the High Court

If the High Court goes and sits at 
Trivandrum, it immediately divorces 
itself of all jurisdiction to receive 
papers. Is this the decision? The 
decision says that we must act accord-
ing to the directions of the Chief 
Justice. Even a prima facie perusal 
of section 51 of the SR. Act would 
show that this House in enacting that 
section really intended it as an 
enabling provision for permanent 
Ben dies being established in different 
places in States and that such perma-
nent Benches or Circuit Benches, as 
are found in UK. or in America, must 
have all the powers of the High Court 
with respect to exercise of jurisdiction 
under article 226 or otherwise, includ-
ing all the powers to receive papers. 
What is the High Court going to do 
without papers? The Chief Justice

says that we must transfer the cases 
to his court It is an entire mala fi$e 
action in law. Its main fide would be 
seen in that although the notification 
which has been issued on 18-12-1954 
establishing a Circuit Bench at Tri-
vandrum is there, after all cases have 
been finished, he has not transferred 
a single case so far. It has been ren-
dered nugatory. The notification has 
not been withdrawn so far by the 
Government It has to be withdrawn 
by virtue of section 51. The Circuit 
Bench as a Bench under section 51(3) 
is declared to be there at Trivandrum, 
but it cannot function as a High Court

This es the position The hoa Mut- 
ister might say: why not test the
decision by taking it to the Supreme 
Court? Of course, I expect that ques-
tion will be coming from him Herr 
is a man. who as a plaintiff in a small 
cause case, out of enthusiasm for it 
took it to the High Court and incur-
red unnecessary expenditure. But so 
■far as he was concerned, he thought 
that public opinion demanded the 
incurring of that expenditure When 
the High Court has decided the case 
against him. it involves a huge expen-
diture for a single person to take it in 
appeal to the Supreme Court The* 
worst of it is that after the decision 
of the Court—that case on which this 
writ petition was founded has ended 
in a decree—it has been compromised. 
So, the matter cannot now be taken 
to the Supreme Court That is one 
aspect.

There is also another aspect Now, 
there is no Bench functioning. Another 
case cannot be tned 1 can quote over 
so many instances in which the Cen-
tral Government have moved on the 
decision of High Courts, and not 
necessarily on final decision by the 
Supreme Court. Take, for example, 
the decision of the Bombay High 
Court in respect of the Insurance Act 
There was an amendment to that Act. 
There was also an amendment sought 
in the Industrial Disputes Act on a 
decision of the Calcutta High Court 
The correctness of these decisions was 
not tested in the Supreme Court. So,
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why is it necessary that the correct-
ness of this decision should be tested 
a  the Supreme Court now? This is 
a demand of the people. It is not a 
mere technical interpretation. The 
entire people of the district demand-
ed it The pressure that has been put 
by the people caused the re-establish-
ment, under section 51 (3), of a Bench 
of the High Court as a High Court to 
function there and not for name’s 
sake. That pressure was understood 
by the Governor. That agitation also 
which continued subsequent to the 
Chief Justice’s decision that it has no 
institution powers continued till 
19-2-1937 when the elections were 
due. Then, it was thought by the 
people that their voice would be well 
represented through the Members of 
the Legislature So the agitation was 
suspended by the people. This was 
the most constitutional, most non-
violent demonstration by all persons, 
irrespective of age, sex, creed etc, 
who took part m this. They thought 
that the most constitutional way was 
to voice it through the Legislature.

Shri Vasudevaa Nair (ThiruvHIa) 
A real mass upsurge

Shri Easwara Iyer; Y es a real mass 
upsurge.

After the elections, the Chief Min-
ister of Kerala piloted a Resolution— 
an official Resolution—requesting the 
Central Government to establish a 
permanent Bench of the High Court 
at Trivandrum. It was supported by 
all Members of every party, even by 
the Congress Party It was not only 
unanimously passed; it was actively 
supported. In fact. Congress Mem-
bers and Praj a-Socialists who spoke 
said that the Resolution as worded 
was not strong enough The Resolu-
tion was carried without protest it 
was passed in April, 1958 and sent to 
the Centra] Government More than 
a year has elapsed since then. The 
Central Government have not made 
any whisper regarding that Resolu-
tion, not even a reply that they are 
negativing it. They cannot say 'Wc 
won’t establish a Bench’. There they 
took it up in the Kerala State, but
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here they won't reply This is the 
attitude.

So, whether it is a permanent Bench 
or whether it is a Circuit Bench a*- 
a seat of the High Court declared at 
Trivandrum, we want that High Court 
to have filing jurisdiction or institu-
tion power as a regular High Court. 
The proper and most constitutional* 
course to be adopted is to put in an 
amendment to section 51 to clarify 
the position. The Nagpur High Courts 
which is a Bench of the new Bombay 
High Court, receives all papers. The* 
Circuit Court here in Delhi receives 
all papers. In Jaipur also, it was till 
recently receiving all papers. What 
happened in Jaipur? In spite of the 
protest that ha* been made against 
abolition, it has been abolished.

I would respectfully submit to this 
House that where popular will has- 
expressed itself and when the State* 
Reorganisation (section SI) has con-
templated the establishment of Circuit 

( Benches, there is no justification for 
the abolition of such Circuit Benches 
Rightly in Kerala, it was not abolish-
ed The Government took it up then 
because there was a unanimous Reso-
lution passed by the legislature

So, the amendment proposed by me 
■’ays m Explanation:

“Notwithstanding anything con-
tained in this section or any other 
law for the time being in force 
or any notification, rules or orders 
issued by the Chief Justice of any 
of the High Courts in any Static,. 
Judges and Division Courts of the" 
High Court for a State sitting at 
places other than the principal 
seat of the High Court whether 
under sub-section (2) or sub-
section (3) shall have power and 
mnsdiction to receive appeals,, 
original petitions and other pro-
ceedings presented or filed at the 
place of their sitting under sub-
section (2) or sub-section (3).”

This will cure the defect, if any, to 
the satisfaction of the Judges of the 
Kerala High Court who, with great 
inspect to them, have not correctly
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understood the principle behind sec-
tion 51 ol the S. B. Act It is the 
moral duty of the party in power to 
accept this Bill. At least, political 
morality demands it They have been 
consistently supporting this position 
in the Kerala legislature, saying tint 
such an amendment may be passed to 
enable the establishment of a Circuit 
Bench with full powers there And, it 
they oppose us, people will rcact That 
is all I have to submit

Mr. Chairman. Motion moved

“That the Bill turtJb&r ta amend, 
the States Reorganisation Act. 1956 
be taken into <onsideratibn '

Shri D. C. Sharma (Gurdaspui) 
Mr Chairman I whole-heartedly 
support the Bill brought forward by 
my hon. friend Shri Easwara Iyer. I 
agree with him that the Explanation 
which he wants to add to section 51 
of the States Reorganisation Act i<> 
not an addition It is not something 
which is a plus, it is not something 
which is going to add to what already 
exists, it is something which is clan- 
flcatory, something which is explana-
tory And, I believe, that section 51 
of the States Reorganisation Act, after 
this ExpUma turn, will become more 
clear and more explicit than it is now 
Of course, I say this in all humility 
because, after all, the States Reorga-
nisation Act has been drafted with 
great care But things which human 
beings do are not always perfect 
Therefore, this Explanation or this 
amendment will be very helpful in 
making the meaning of this section 
as clear as crystal.

I am not a lawyer But I have gone 
.ftrough section 51 of the Act e num-
ber of times. I have tried to undei- 
stand its meaning I am a humble 
student of English and 1 understand 
English slightly So, I have asked 
myself, what does section 51 naans? 
’What do clauses (1), (2) and (3) of 
section 91 mean’  Clause (1) says-

28, 1889 Jteoryairisatfon 4944 
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The principal seat of the High 
Court for a new State shall be at 
such place as the President may, 
by notified order, appoint”

This refers to the principal seat of 
the High Court And than, clause (X) 
cif this section says:

"The President may, after con-
sultation with the Governor of a 
new State and the Chief Justice at 
the High Court for that State, by 
notified order, provide for the 
establishment of a permanent 
bench or benches of that High 
Court at one or more places within 
*ha- 'acd a- T)hrei ‘ brati 'ton: 
seat of the High Court and lor any 
matters connected therewith"

I think this sub-section adds to 
vvhat has been said Then sub-sec- 
jion (3) reads

• “Notwithstanding anything con* 
tamed in sub-section (1) of sub-
section (2), the judges end division 
courts of the High Court for a new 
State may also sit at such other 
place or places in that State as the 
Ch tf Just ce may, with the appro-
val of the Governor, appoint ”

Therefore. it is clour It says that 
tht' judges of the High Court can sit 

more than one place, that there1 
,an be more than one seat of the 
jJigh Court

Somehow theie has been some kind 
at—what word shall I use, I do not 
^ant to use a harsh word—there has 
peen some kind of misinterpretation 
0t this sub-section Why? I find 
^erc has been no uniformity of prac-
tice If the Explanation sought to be 
^eluded by Shn Easwara Iyer is 
ydded, I think, all this ambiguity wfll 
ye resolved. When that ambiguity 
^oes away there will be uniformity 
at practice I think what is good for 
tpe Punjab is good for Rajasthan; and 
r̂hat is good for Rajasthan should be 

^ood for Bihar, end what is good for
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.Bihar should be good for Bengal. 
There ahould be a uniform practiec. 
What la good far Bombay should be 
good tor Kerala. I think, In a waiter 
of Oil kind there should be no dis-
crimination between one State and 
-«n other.

When we give the peopl. the high-
est kind of justice through these High 
Courts we should see that w e prac-
tise no kind of discrimination so fat 
as the seats of the High Courts are 
•concerned Common sense demands 
that there should bo uniformity of 
practice As the hon Mover of the 
Bill has said there arc some S ta tis  
which have alread> followed thi-> 
practice Therefore, I do not see am  
reason why this practice should not 
fee Hollowed in the interests of uni-
formity

At the same time this pract'O ’ 
should be followed also in the inter-
ests of what I may call meeting the 
wishes of the public The High Court 
is meant for the public The High 
Court is an expression of the judicial 
conscience of the public The High 
Court is a symbol of the authority of 
law for the public I would say that 
so far as these things are concerned 
we should try to avoid agitations in 
our country

In some States there has been agi-
tation because the seat of the High 
Court was removed from one place to 
another I know there has been a 
long drawn-out agitation in some 
States—I do not want to mention the 
names of those States I do not see 
any reason why, m the first place, 
there should be an agitation when the 
High Cburt is taken from pne place 
-to another And if the public which 
is going to indulge in litigation is in-
sistent, I do not see any reason why 
the Central Government or the State 
Government or the Governor should 
•stand in the way of the public and 
not concede this demand

Shri Narayanankntty Menon (Mu- 
kandapuram): Only the Central Gov-
ernment ia standing Ja the way.

I9i  L.S.D— 7.

Shri D. C Sharma: 1 do not under, 
stand it. I think, in these matters, 
we should try to meet Die popular 
will Again, I would say that for the 
last 12 years or so we have been hear-
ing that justice should be made cheep 
and speedy Of course this cry was 
also there when we were not tree 
But, since Independence this cry has 
gained in volume and in intensity and 
also in what I may call insistence. 
This cry is heard everywhere from 
the lowest court to the highest court 
The expenses of the public which In-
dulges m litigation go up in propor-
tion to the importance of the court. 
You may be spending a small amount 
when you are fighting your case in a 
district court You may have to 
spend more money when you are 
fighting your case in a Sessions court. 
And, when you go to the High Coifrt 
vou will have to spend far more 
money than in the district court Of 
couise when you go to the Supreme 
Court you will have to spend much 
more than that too Therefore, the 
expenses of litigation go on increas-
ing a& you go up, from the lowest 
rung of the judicial ladder to the 
highest rung

India ia a country where the per 
capita income is not very high. India 
is also a country where we want peo-
ple to have justice as quickly as pos-
sible and justice as cheaply as pos-
sible We are talking in terms of free 
legal aid We want all these things 
because we want to be free from 
worry One of the ways of lessening 
the worries of the public which has 
to go to the law ctourts is this, that 
the High Court should have more 
benches than one I know that it 
will be said that the High Court has 
a sanctity Of course, it has the high-
est kind of sanctity But to asso-
ciate that sanctity with a particular 
place or city or locale is somethu 3
that I do not understand Hie Higi
Court is a temple of justice, there ib 
no doubt about it but we think oi a 
High Court more in terms of a reli-
gious sanctity than in terms of judi-
cial sanctity. The majesty of the 
High Court will not suffer if this kind
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of concession la given. I believe that 
ths High OtMirt'a sanctity doc* not 
depend apon the p lm ; it & ccntin- 
g*nt upon its personnel, the Sigh 
Court Judges, and the function that 
it discharges. It does not matter 
where a High Court sits Then la a 
Persian proverb which says that that 
place la the atst of the chair where 
the sits. Wherever you
have Judges, that place will be the 
High Court; it 1a not that the High 
Court ahould be restricted to a parti-
cular place.

Take Chandigarh which is the seat 
of the Punjab High Court and there 
is aomethmg also at Delhi Previous-
ly f it used to be at Simla. 1 know 
what a burden it used to be
upon those persons who had to go to 
jhmh They had to go to Simla In 
all kinds of weather, summer tor 
winter It was a big hardship upon 

persons Now, we have the 
High Court at Chandigarh The High 
Court should be within the easy reach 
of «ie public If this thing is taken 
Into account, 1 believe the geogra-
phical limitations which a particular 
pi«K» places upon the High Court will 
^...ppx»r I would therefore very 
respectfully submit, that in view ctf 
what is happening in this country 
and also in other countries, this thing 
Should be accepted by the Home 
Minister

I am very sorry that my hon 
fnend Shn Iyer based all his argu-
ments upon his own State I do not 
have anything against that State I 
merely say that all his arguments 
were based upon Kerala and Kerala 
only

Shri Easwara Iyer: I came to Jai 
pur also

Bluri D C. Sharma. I have nothing 
against Kerala I like Kerala and I 
love Kerala (Interruptiont )  But 1
was awry that an M P of his dis-
tinction and a lawyer of his kind did 
not widen the acope of this discus-
sion. I am sorry to aay that he nar- 
rowed the scope of the discussion

Whatever he did, I believe that thla 
thing will have greater usefulness 
than the usefofaaaa to whieh my hen. 
friend referred. If Ala la done, fee 

> public and the lawyers all over Our 
country will fed happy and they wHl 
feel happy not only with my two. 
friend Shri Iyer who haa piloted the 
Bill but more happy with the hon. 
Home Minister who ia going to sup-
port and accept this Bill.

Shri KjttUwal (Kotah): Mr Chair, 
man, Sir, I believe that it is a very 
amiable circumstance that a discus-
sion of such a matter which haa 
•risen over the BUI brought toward 
by my hon fnend Shri Iyer, should 
have come, so soon after the discus-
sion over tiie report of the Law Cwn- 
mission which we discussed yester-
day We also discussed the question 
of High Court Benches there It is a 
fortunate circumstance for the hard- 
hit litigants of those big States where 
they have to go to a forum for filing 
wnts br for vindicating their Fun* 
damental Rights that this discussion 
should have come up today so soon 
after the discussion of the report of 
the Law Commission I have risen 
to support the amendment put for-
ward by Shn Iyer When the States 
Reorganisation Bill was under dis-
cussion in this House, I hope you 
would also recall, it was never 
thought that under section 51 of the 
Act—which was clause 53 then— 
under section 51 (111) of the Act, the 
powers of the Governor to appoint a 
bench would be restricted to the ex-
tent that the High Court bench 
which was appointed under that sec-
tion wtould have no powers of insti-
tution It is possible that the Gov-
ernor has appointed the bench for a 
specified period I will go further 
and say that if the President has ap-
pointed a bench for a specific purpose 
or for a specific period, you can aay 
that that particular bench haa no 
powers Of institution But if a 
bench has been appointed with the 
consent of the Chief Justice by the 
Governor, how can you say—unless 
it is for a specific period—that f t i i



bench has no powers of institution? 
With *11 respect to the learned Judges 
at&erala, 1 do not know how they 
have interpreted section tl(itt). I 
had been from Emakulam to Trivan-
drum; it is almost 190 miles and it 
takes one whole day in a bus. There 
is not even a rail connection.

Shri Easwara Iyer: Now, there is a 
rail connection.

Aa Hen. Member: It takes more 
time now.

Shri KasUwai: What is the good 
and how can a person go to vindicate 
his Fundamental Rights if he is not 
provided with the forum? I say this; 
I said it yesterday also my State is a 
State which is sprawling almost all 
over the western India. How can a 
person go to vindicate his right 400 
er 900 miles if the bench in Jaipur 
had been abolished? If the Jaipur 
bench is restored and if this particu-
lar matter comes up, then they will 
say: although we have restored the 
bench in Jaipur, because of the deci-
sion of the Kerala High Court, the 
Jaipur bench has no power of institu-
tion. Then the whole purpose of 
setting up or restoring the bench is 
lost. What is the good if it becomes 
a functus officio? That is what has 
happened in the case of Kerala.
1C hn.

I strongly support the amendment. 
In the words of my hon. friend Shri 
D. C. Sharma, if there was an ambi-
guity in Sl(iii), it should be cleared 
up. I believe that by this explanation, 
ambiguity will be cleared and I see 
no reason why the Home Minister 
should not accept this. After all, 
what wai the purpose of section 51 
which dealt with the question of the 
High Courts and also permanent 
benches? Section 51 (i) says that the 
seat of the High Court will be such 
and such. Section 51 (ii) says 
that permanent benches may
be appointed in consultation with
certain persons by the Pre-
sident It means that the President 
who has the power to appoint Benches 
laa also tte power to dispense with 
the Benches and nobody else can do
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it  Then sub-section (iii) also conies 
in. My hon. friend, Shri Easwara 
Iyer, has given the instances of Nagpur 
and some other places where these 
Benches have been appointed by the 
Governor in consultation with the 
Chief Justice. Therefwe, there is no 
reason why such Benches should not 
have the power of receiving applica-
tions, of receiving suits and of insti-
tution of other cases.

With these remarks, Sir, 1 support 
the motion moved by Shri Easwara 
Iyer.

Shri Achar (Mangalore): Mr. Chair-
man, Sir, I am also very glad to 
support this Bill, which my hen. 
friend, Shri Easwara Iyer, has moved. 
Though not for the weighty reasons 
given by my hon. friend, I would be 
supporting it simply from the point of 
view of the clients. We have to con-
sider the interest of the litigant 
public more than anything else. I am 
afraid, Sir, the discussion has gone 
wide away from the point really in. 
volved in this small Bill, which at* 
tempts only a change of procedure. 
There is no substantial right at all 
involved in this matter. I was wen* 
dering why my hon. friend, Shri Eas-
wara Iyer, was travelling from China 
to Peru and introducing all aorta of 
political considerations, satyagraha 
and everything in a small Bill like 
this which involves only a small 
matter of procedure.

What is the simple point involved 
in this Bill? I am afraid my hon. 
friends who spoke before me went 
wide sway from the punt involved. 
What is the Bill? The Bill only says 
this much—and it does not apply only 
to Kerala but it will apply to all 
over India—that if there is a Division 
Bench of the High Court sittiag in a 
particular place that Bench should be 
allowed not only to bear appeals but 
also to receive those appeals, receive 
applications or any other proceedings 
which the High Court is entitled to 
receive. This is all the point Whe-
ther it be in Kerala State; Rajasthan, 
Bombay or wherever It be, all that
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ttils amendment provides for is, 
wherever there are these Benches of 
High Courts sitting those Benches 
must be allowed also to receive 
appeals, receive proceedings or peti-
tions.

1 would submit, from the point of 
view of clients this is a very necessary 
convenience. Those of you who have 
some experience of practice know 
that if a client wants to file an appeal 
he has to engage a lawyer both for 
filing the appeal and then for argu-
ing it Now, as it is. what will hap-
pen is this Take the case of Kerala 
If a client wants to file an appeal, 
he has to go to Emakulam, engage a 
lawyer, pay him the fees and then 
get the appeal filed When it comes 
up tor hearing, it will go to Trivand-
rum. If the case is within that juris-
diction naturally it will be transferred 
to Trivandrum I hope that is the 
practice. Then what will happen is, 
either the client must get the lawyer 
from Smakulam to Trivandrum or 
engage a new lawyer at Trivandrum. 
Whichever be the case, it will be a 
costly affair. Therefore, this is the 
one convenience more than anything 
else that we have to consider.

There is no other substantial law 
or anything provided for m this. I 
do not know why Shn Kasliwal or 
Shri Shanna or, in fact, the Mover 
himself introduced all sorts of other 
political considerations into this Bill 
I support this Bill simply on the 
ground that it is a mere procedural 
matter. It is a convenience for the 
lawyers also. If one lawyer has 
studied a case once it need not be 
studied by someone else. I would 
submit that we need not go into the 
question as to whether the interpreta-
tion at the Kerala High Court is right 
or wrong It may be right or wrong 
As lawyers and also as ordinary peo-
ple, we must accept the interpretation 
of the Chief Justice of the high court 
Let us accept that interpretation.

There is this small detect or tftt- 
culty, namely, that nobody can ille 
those appeals before the High Court 
This is made dear by this amend-
ment Thereafter, this advantage 
through this amendment will accrue. 
So, I would submit that there is no 
substantial right here. It is a con-
venience for the public, for the clien-
tele and for the lawyers as well. Worn 
these points of view, I would request 
the Home Minister to consider this 
aspect of the question and accept the 
amendment.

Probably, the objection is raised on 
the grounds of administrative con-
venience. So far as these benches 
an* concerned, whenever they go and 
sit in other places, as circuit benches, 
they have no permanent staff or 
establishment in those places where 
they can sit a.id hear the appeal 
That is a difficulty. But even there, 
it is not a Teal difficulty. After all, 
there would be a permanent district 
court there The district courts may 
be authorised to receive those appeals

Another question may arise. Sup-
posing an appeal is filed. The ques-
tion of interim orders comes up. As 
soon as an appeal is filed, often it 
happens that a client wants stay 
orders. That difficulty may be there. 
It is Tather inconvenient, no doubt, 
but then, unless it is an urgent 
matter, it need not be taken up 
immediately. If any urgent matters 
come up, probably, rules may be 
framed so that they may be taken 
up and moved in the high court 
Otherwise, they can also be kept 
pending till such time when the bench 
comes and sits there. There seems 
to be no inconvenience whatsoever 
when we look at the question from 
any point of view -

Let us not bring % political consi-
derations This is a convenience 
which is required by the clients, by 
the lawyers and by the public. I 
gladly support this Bill. I have rare 
occasions when I could agree with
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Shri Easwara Iyer and other friends 
from Kerala. But at least on this 
occasion, I am glad that I had this 
opportunity to agree with them. I 
request the Home Minister to consider 
this aspect of the question and, if 
possible, accept the amendment

Shri Narayanankutty Menon: Mr.
Chairman, Shn Achar inter alia raised 
a very pertinent point. He wanted to 
know why Shn Easwara Iyer was
speaking about politics when the
matter was a very simple one, and 
could be disposed of within a minute 
or two. I would like to state and
tell Shn Achar that the matter is
not such a simple one If he looks 
into the protected course the very 
samp matter has travelled ever since 
the States Reorganisation Act came 
into being and much earlier before 
the integration of the States of Tra- 
vanrorc and Cochin was brought 
about, he v/ill realise the difficulty

IT
Shn Achar referred to the difficul-

ties of lawyers who are practising at 
the permanent seat of the high court 
If this is tht consideration 1 should 
be the first man to oppose the Bill, 
because I am a person who practises 
at thr* headquarters of the high court 
and getting some cases from Trivand-
rum. It will be against my own 
personal interest if a bench or other 
convenience is given at Trivandrum 
But the whole question from the 
very beginning has been that the high 
court was at Trivandrum and when 
the high court was shifted to Emaku-
lam after the integration, certain 
vague promises were given by the 
then ruling party and the Govern-
ment that at least a convenience would 
be extended for those litigants in the 
Trivandrum district and also the 
adjoining districts so that a bench 
would be retamed at Trivandrum 
They waited till the States Reorgani-
sation Act came into being When 
that Act came into being, it was said 
that section S1(S) was wide enough 
and that the Chief Justice could very 
well order, by making administrative 
orders, the filing of cases and getting 
than heard by the circuit bench

which was going to Trivandrum at 
that time. That was to be done as a 
matter of convenience for the litigants 
at Trivandrum. But unfortunately, 
the matter had to be taken in a writ 
petition before the High Court and it 
is quite ununderstandable why the 
High Court took a different view. 
But we were not surprised by the 
view taken, because aa you will very 
well understand, a very anomalous 
position arises when the adminis-
trative orders passed by a High 
Court are auestioned before the 
same High Court There 1s very real 
difficulty when the Chief Justice 
exercising his administrative jurisdic-
tion passes an order and that order 
is questioned before the same court. 
Thi junior judges sit in judgment 
o\er that order and it will be very 
embarrassing for them to consider an 
order passed by the Chief Justice, 
whether technically it is an adminis-
trative or judicial order.

I’nfoi lunatHy, the two junior 
judge-., who heard this, petition okayed 
O h Chief Justice’s order As pointed 
out by Shn Easwara Iyer, while 
addressing the Bar Association in 
Trivandrum, the Law Minister almost 
expressed the opinion that with all 
respect to the High Court, he could 
not agree with the judgment given 
about the interpretation of section 
51(3) Many eminent lawyers both 
in the State and elsewhere expressed 
their opinion that the High Court 
had gone a bit wrong in giving its 
interpretation of section 51(3).

Twice or thrice this matter was 
raised before this House in the form 
of questions and last time the Home 
Minister answered that the matter 
was being taken to the Supreme 
Court. It is a wrong answer, because 
nobody took the matter to the 
Supreme Court at all Nobody desired 
to take it, because, as my hen. 
friend Sin Easwara Iyer pointed out, 
there was one case in the Trivandrum 
bench; the High Court passed this 
order and by the time a copy was 
applied for, the ease was compromised 
tv  the client, because the was
interested in h is  Rs. 100 or l)a. ISO.
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He was well satisfied by his laborious 
litigation before the Krnakulam bench 
and he was least interested in getting 
the matter settled by spending
Rs. 3,000 He ran away from the 
advocate, because he was afraid that 
tthe matter settled by spending
of public interest to the Supreme
Court and there was a compromise 

Now a very peculiar position has 
come. Even though by the Governor's 
Proclamation, a division bench is to go 
to Trivandrum, by the administrative 
action of the Chief Justice, the entire 
notification has become nugatory, be-
cause a few months back, when the 
last ease was being heard, the Chief 
Justice refused to transfer any case 
So, that notification has become
nugatory Under those circumstances, 
I request the hon. Home Minister to 
tell this House, quite honestly, with-
out any political prejudice, what is 
the course of action left When the 
interpretation of a particular section 
of a statute is quite contrary to the 
intention of this Parliament, what is 
the remedy left9 Is it open to the 
Home Minister to tell the Public to 
take the matter to the Supreme Court 
and incur heavy costs or is it left to 
Government itself to come with a 
clariflcatory amendment, just as they 
have done in many other matters by 
passing ordinances’  If the Home 
Minister is going to say that this mat-
ter should be clarified by the Supreme 
Court, it is impossible, because there 
is no case left to be heard by the 
Trivandrum bench; there is nobody 
left in Trivandrum and the division 
bench is not going there That ic an 
impossible proposition he is going to 
put before the House 

On a matter of principle also, he 
cannot say that, because let him 
declare what was the intention of 
this House when it enacted fhis 
statute Was it the intention that the 
Chief Justice of a particular High 
Court should have jurisdiction to pass 
an order like this when power is given 
to the Governor to notify that • divi-
sion bench ean be set up? While the 
Governor of the Ctate la satfefied or

a division bench being set up and tike 
Governor has notified it, how ean the 
Chief Justice come and stand in the 
way’  Let the Home Minister say 
whether it is not against the intention 
of this House. If he can agree that 
this was not the intention of the Gov* 
emment and of this House, while 
enacting section 51(3), what is the 
difficulty for him to accept this 
amendment? If he is going to stand 
on either prejudices or prestige, we 
are prepared to withdraw this BiU 
let him bring a similar Bill and got 
it passed. 'That also could be done 
Therefore, an answer is called for, so 
far as that particular matter also is 
concerned 

I will finish by just pointing out 
to my hon friend, Shn Achar, who 
said that politics is imported into 
this matter, that this has been the 
subject matter of intensive .political 
agitation in the State of Kerala for 
the last three yean 

Shri Achar: That may be so, but 
Shri Narayanankutty Menon: And 

deliberate attempts have been made 
by many political parties to make 
political capital out of this, by divid-
ing the people of Kerala into Travan- 
core people, Cochin people and Mala-
bar people And it is only when the 
new Assembly came into being that 
the Government brought a resolution 
and tested the bona fides of each 
political party, and every political 
party supported the resolution and 
the resolution was passed—the ex- 
Congress Chief Minister, Shri T K 
Narayana Pillai was the supreme 
commander of the agitation— in order 
to get a division bench at Trivand-
rum, and the agitation was withdrawn 
only the assurance given at that 
time that immediately the new legis-
lature comes into being something 
would be done in the matter. X re-
member, I saw the discussion in this 
House the apathy of the Central Gov-
ernment for the tact one and a half 
veers and the utter silence of the 
Congressman of the Sate of K a fh  
over this utter silenoe of the Central 
oerenunent
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I tin reminded of the remark mad* 
1if the VieeJtaaaldeni in Calcutta 
that u»e maw difficulty in India td3ay 
It not poli leal difference*, but it la 
almaJt a crisis in the character of 
individual* and political partie*. Re* 
garding this particular question I 
would go a step beyond and say that 
this j* not a question of crisis of 
character but this is a question of 
collapse of character, because the 
Congress party in the Kerala State, 
in the Trivandrum district, who were 
in the forefront of the agitation just
a year before........

Shri V. Eacharan: Only the Ti ivand- 
rum district people.

Shri Narayanankutty Menoa: I
tlid not know that the Kerala Congress 
was divided by a partition deed into 
Travancore Congress, Cochin Congress 
and Malabar Congress. I thought 
the Trivandrum District Committee of 
the Congress Committee and the
Kerala Provincial Congress Committee 
were of the same view and I thought 
that Shri Parur T K. Narayana Pillai 
is still a Congressman. The Distr.ct 
Congress Committee of Trivandrum 
has passed a resolution, and the
Leader of the Opposition in the
Kerala Assembly belonging to the
Congress party extended his whole* 
hearted support to the resolution. He 
even criticised the resolution on the 
ground that the resolution drafted by 
the Chief Minister was not strong 
enough to condemn the attitude taken 
by the authorities concerned. I 
thought Shri Chacko was representing 
the Congress and I did not think that 
Shri Chacko was representing a few 
members of the Trivandrum district 
at that time

Now an accusation was brought 
against the Communist Government 
of Kerala, immediately the resolution 
was passed—I say, within 15 days of 
the passing of the resolution—by the 
Congress saying that this particular 
Communist Ministry is hand in glove 
with the Central Oowammant, they 
are not doing anytmng, that the Chief 
Minister goes to Delhi only to have 
a talk v ia  fee Home Minister then, 
ftn one Hne, they a*e net doing any-

BiU
thing, that accusation was brought 
against the Kerala Government

Sir, 1 am completely dissatisfied 
with it and I am sorrowful today, 
because I And that not even half a 
dozen members from Kerala, who 
have supported the agitation, are not 
present here when this most impor-
tant topic is being discussed. Shri 
Pattom Thanu Pillai, the undisputed 
leader of the Praja Socialist Party, 
went to jail for this agitation, and 
that Praja Socialist Party has also 
withdrawn from this. I am pointing 
out this today because I am reminded 
of the say that what is prevalent 
today is the collapse of the character.

I request the hon Members who 
are coming from Kerala whether they 
belong to this party or that parry— 
unfortunately, Dr K B. Menon, the 
only Praja Socialist member from 
Kerala, is absent today—to support 
this Bill; not only to support the Bill, 
but if they have got any conscience 
left, if they have got any bona fida 
in them and if they want to serve 
the people of Kerala, let them stand 
by their demand for a bench at Tri-
vandrum Let them defy the party 
whip of the party also, because they 
have come here I know what is 
standing between the Home Minister 
and Shri Easwara Iyer today in the 
matter of support for the resolution 
is the party whip of the Congress 
party, because undisputably every 
Congressman has given his support to 
this resolution If they have goI 
any bona fides, if they want to further 
the promise they have given to the 
people of Kerala that they will da 
their best to get a bench at Trivand-
rum, let them vote for this, because 
wc are pressing for a division on this; 
let them not go away without voting. 
I also want to tell the Home Minister 
that this is only a clarificatory 
amendment There is no difficulty 
in that, not even an administrative 
difficulty, as envisaged by my hon. 
friend, Shri A char, because when (he 
Chief Justice decided not to send a 
division bench there, and not (• 
transfer the eases there, there waa a
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Deputy Registrar and staff sitting at 
Trivandrum. Only when the Chief 
Justice decided that hereafter no case 
should be sent to the Division Bench 
and the Division Bench should not 
go to Trivandrum, the entire staf? 
was withdrawn. So, I am telling that 
the old arrangement of a Deputy 
Registrar and only one clerk be res-
tored at Trivandrum. The building is 
already there, lying vacant. The 
library is there. Everything is there.
I cannot envisage, nor can any hen. 
Member in this hon. House envisage, 
any difficulty as far as the establish-
ment of the bench is concerned. If 
at all there is any bona fide in the
stand of the Congress Party, let the 
hon. Home Minister accept this 
amendment and let the difficulties that 
are suffered by the people o f Tri-
vandrum be removed.

16.21 hrs.

[M r . D e p u t y -S p e a k e r  in the ChairJ

The only interested party in the 
Kerala State, which I could know 
from  the public utterances, was a 
section of the lawyers o f Ernakulam. 
Of course, I fu lly understand the 
grievances of some of the lawyers of 
Ernakulam. Their grievance is that 
if the Division Bench is given at 
Trivandrum, some of the cases will 
be lost. It might be that a few  law -
yers may lose a few  cases. But what 
about the interests of the people of 
the entire district? Now, justice is 
being completely denied to them 
practically.

Shri Jinachandran (T ellichery): 
What about the benches in the 
northern parts of Kerala?

Shri Narayanankutty Menon: I
could not hear him.

Mr. Deputy-Speaker: Then it is not
intended for him.

Shri Jinachandran; What about the
benches in the northern parts of 
Kerala?

Shri Narayanankutty Menon: He did
not stand in the way of a bench at 
Calicut. If they want it they dare not

ask because of polit'cal reasons. 
Therefore what I am pointing out is 
that a small number o f lawyers is 
there who seriously oppose it. They 
may be very big lawyers but their 
position is based on their own consi-
derations.

Mr. Deputy-Speaker; They are 
troublesome everywhere.

Shri Narayanankutty Menon: I am
submitting that feeble objections have 
been raised by a few  lawyers which 
have been completely ignored. The 
resolution has been unanimously pas-
sed by the Assembly. This demand 
supported by the entire section of the 
population not only of the Trivandrum 
District but of the Quilon District also 
be accepted in the absence of any 
reasonable objection on the part of 
the hon. Home Minister to accept this 
clarificatory amendment. I w ill be 
glad that the hon. Home Minister, at 
least at this very late stage, will be 
fulfilling a promise and an undertak-
ing given by the Congress Party in 
the State long before, thrown over-
board by his own brethren in the 
State because of some other reasons 
now.

Pandit M. B. Bhargava (A jm er):
Sir, I congratulate the hon. Mover of 
this Bill for affording me an opportu-
nity to give expression to my views on 
a very Important question. The Bill 
raises the fundamental question of the 
power and jurisdiction of the benches 
of the High Courts. On a plain read-
ing of section 51, clau^s 1, 2 and 3, 
one fails to understand'^as to why the 
Kerala High Court should have come 
to the decision to which it has come. 
So far as the setting up of a bench 
of a permanent character, as envisaged 
by section 51(2') is concerned or so 
far as setting up of a bench of a tem-
porary character as contemplated by 
section 51(3) is concerned, that deals 
only with the question of the tempo-
rary or the permanent character of the 
benches. But so far as the jurisdic-
tion question is concerned, the bench, 
whether it be permanent or tempo-
rary, must have the same jurisdiction
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as the main High Court itself. It is 
un-understandable that on the langu-
age of the section, with due deference 
to the views of the Travancore High 
Court, how it could come to the con-
clusion that the jurisdiction of a bench 
temporarily formed under section 51 
(3), which is to be set up by the 
Chief Justice in consultation with the 
Governor, is restricted. That does not 
deal with any restriction upon the 
jurisdiction of such a bench.

If the matter is considered further 
and if that interpretation is to prevail 
that interpretation must only govern 
the temporary benches set up under 
section 51(3). But that can equally 
apply to the permanent benches to be 
set up under section 51(2). That 
means that the institution of appeals 
and other proceedings can take place 
only at the main seat of the High 
Court and the permanent or the tem-
porary benches will deal with only 
such cases which are transferred by 
the seat of the High Court. If this is 
the interpretation the very utility of 
this provision will go. I respectfully 
submit that the question that is raised 
by this Bill is of a fundamental and 
substantial character. If we go into 
the genesis of the view that has been 
expressed by the Travancore High 
Court, it appears that the confusion 
has been created by the Law Com-
mission’s report that came up for dis-
cussion before the House yesterday. 
The Law Commission has, in its 
interim report submitted on the 26th 
of August, come to the conclusion, to 
a very firm and unanimous conclusFon 
that there should be in every State' a
unified seat of the High Court.__U
expressed unequivocally and in unam-
biguous language against the estab-
lishment of or continuance of Benches 
in any State. This is a question of 
fundamental character.

So far as the Government of India 
is concerned, so far as the responsi-
bility of the President under section 
51 is concerned, the Government of 
India has chosen to take a lukewarm 
attitude. It has not so far expressed 
llself whether it is going to accept

that recommendation or it is going to 
reject It. It is on account of this 
wavering and vacillating policy that 
this confusion has arisen. The inter-
pretation that has been given by the 
Travancore High Court restricting the 
jurisdiction of a temporary Bench 
under section 51(3), is, I respectfully 
submit, a result of the vacillating 
policy of the Government of India. 
This matter should not be allowed to 
go on in this manner. It has already 
affected the State of Rajasthan inas-
much as the Rao Committee report 
made this recommendation of the Law 
Commission as an excuse for its strong 
recommendation in abolishing the 
Bench from Jaipur. The question has 
to be considered. Why is the Govern-
ment, which stands for equal treat-
ment for all, which is guaranteed to Us 
by the fundamental rights enshrined 
in Part III of the Constitution, follow-
ing /this discriminating policy from 
State to State? If the policy of 
Benches is to be accepted, all the 
States must have the same facility.

So far as public opinion is concern-
ed, it has asserted itself and it hes 
been, wherever expressed, expressed 
in favour of Benches. The reason is 
quite clear. It is an accepted policy 
or rather, it is primary duty of every 
civilised State to make dispensation of 
justice as cheap and as expeditious as 
possible. The policy of having diffe-
rent Benches with jurisdiction over 
different regions of the same State is 
but a necessary result of this policy 
of cheap dispensation of justice. I 
would pray to the hon. Home Minis-
ter that, in view of the fact that this 
vacillating policy has been responsi-
ble for creating injustice to the 
people of Rajasthan, it will now come 
to a firm conclusion and announce 
whether it accepts the recommendation 
of the Law Commission for a unified 
seat. If that is to be done, it must 
have the courage and determination 
to implement that recommendation in 
respect of all the States and not victi-
mise Rajasthan alone.

Again, if a unified seat of High 
Court is to be located, it must be
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located at the central place: in Rajas* 
than in a place like Ajmer or tome 
xjentral place, not in a nook or cor-
ner where people will have to travel 
300 or 400 miles for institution and 
for hearing It is a well known fact 
that litigants usually like their cases 
to be conducted in the appellate court 
by the lawyers whom they had engag-
ed m the lower court, and that means 
a great expenditure to the litigants

I respectfully submit that if Gov-
ernment accept the p o l ic y  of unified 
seat of a High Court, then in my 
State, the High Court must be shifted 
and brought to a central place, if 
they do not, then the injustice done to 
my State of Rajasthan should be un-
done by re-establishing a Bench at a 
central place or at Jaipur or at anv 
other place

With these words, I wholeheartedly 
support the Bill

Shri Jinachandran: I oppose the
Bill brought forward by Shn Easwara 
Iyer

When the Travancore and Cochin 
States were integrated, the Centre was 
in agreement with the proposal that 
the headquarters of the State would 
be at Tnvandrum, while the High 
Court would be established at Ema- 
fculam That was how actually the 
High Court was established at Etna* 
feulam.

Now, according to Shn Easwara 
Iyer, a Bench must be established at 
Trivandrum I f  that is the case, then,
I think,

Shri Narayanankutty Menon: No-
body asked for a Bench here

Shri Unaehaadran: every dis-
trict will be demanding a Bench at 
every district headquarters That 
mens that the sanctity of the High 
Court would be l « t  And tomorrow, 
other States may also demand that 
ihe Supreme Court should also be 
transferred to the different States in

Bill

order that the expenses would he re-
duced very much. In my humble 
opinion, this should not be allowed, 
and this is not called for Therefore, 
I oppose the Bill

Shri V. Eacbaran (Palghat) I had 
no intention u  take part in the dis-
cussion But Shn Narayanankutty 
Menon took this opportunity to accuse 
the political parties, especially the 
Congress The agitation for a High 
Court Bench at Trivandrum, I may 
Point out, was not a political issue 
It was only conftned to the district of 
Trivandrum They were simply 
drawing the other parties into the 
politics I may point out that all the 
Bar Associations of Kerala, except 
that of Trivandrum, have condemned 
this move, and they have also passed 
resolutions saying that this should 
not be allowed and condemning the 
way the agitation was being earned 
on

As my hon friend Shn Jinachandran 
has pointed out, when the Travancore 
and Cochin States were integrated, a 
convention was arrived at that the 
High Court would be at Ernakulam 
while the headquarters of the secre-
tariat would be at Trivandrum At 
the time of the establishment of a 
Bench at Trivandrum, the Kanya- 
kuman district was m the Kerala 
State, and the people of the Kanya- 
kuman district and other people who 
were at distant places had to face a 
lot of difficulties m going and filing 
their cases and applications at 
Ernakulam, that was why the Bench 
at Trivandrum was allowed

Shri Vamdevan Nair: Is the hon. 
Member aware that the Executive of 
the Kerala Congress passed a resolu-
tion supporting tills’

Shri V. Eachana: That was the posi-
tion at that time

Shri Nanyaaaakatty M i n i  Is
the hon Member aware of that tactar?
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V. lu h tr u ; The bon. Member 
has had hi* chance already; now, let 
me have my say.

Now, the Kanyakumari district has 
transferred to the Madras State. Now, 
the Kerala State is small, and it con-
sists of only nine districts. The dis-
tance is not also very great, and the 
High Court at Ernakulam is centrally 
situated from Trivandrum on one side 
and Kasargod and Cannanore on the 
other. It is also a very convenient 
place.

I would submit once again that it 
was not a political issue The political 
parties were not interested in taking 
part in this movement It is only 
the Bar Association and the advocates 
who were interested in the establish-
ment of a Bench who supported this 
movement The others who could 
realise the difficulties and who were 
aware of the expenses involved m 
going to a High Court and filing cases 
have passed a resolution opposing the 
move and condemning it like any-
thing. Shn Easwara Iyer had stated 
that all the parts of Kerala had sup-
ported this move But I would like 
to point out, that all the parts of 
Kerala except Tnvandrum, have 
condemned this agitation like any-
thing; it may be that all the political 
parties .of that district might have 
joined, because that is a local demand 
and nobody could bp left out That 
was the position at that time This 
was not a political movement there

We have no objection to allowing 
any number of High Court Benches 
in a State. At the same time, it must 
be remembered that Kerala is a small 
State. When this sort of movement 
was there, the people in other places 
such as Cannanore, Kozhikode and 
Falghat etc were also demanding 
similar Benches; this is not a desir-
able thing. Of course, we have no 
objection to have easy, cheap and 
quick dispensation of justice; in the 
same way, supposing the people of 
Kerala or any other State demand a 
Supreme Court Bandt at Madras or
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Mysore or in Kerala, what would be 
the reaction. But accusing the politi-
cal parties with a certain motive is a 
painful thing. It was a very painful 
thing for me to find that Shri Easwara 
Iyer and Shn Narayanankutty Menon 
have taken this opportunity to accuse 
the political parties.

I have no objection to it if the 
Government accept this Bill, but I 
object to any Member taking this 
opportunity to accuse others Tliis is 
all I want to say.

Shrimati Parvathi Krishnan (Coim-
batore) So he has supported it

An Hoa. Member: Yes

The Minister of State in the Ministry 
of Home Affairs (Shri Datar): I heard 
with great interest the passionate and 
eloquent appeal of the hon sponsor 
of this Bill as also of a number of 
other hon Members. May I point 
out at the outset that there are cer-
tain difficulties in accepting this 
Bill because its scope has wider signi-
ficance than what the hon Member 
has in view?

We had the Report of the Law 
Commission They gave first an 
Interim Report and thereafter their 
Final Report, on this question and 
also on other questions That is 
already before the House. Only 
vesterdav we had a debate on the 
Law Commission’s Report regarding 
the administration of justice There 
were also suggestions for amendment 
pointing out the need for having more 
Benches That debate has been post-
poned; it is not yet completed There-
fore, I would not like to say anything 
so far as that discussion is concerned. 
But there are certain circumstances 
which we should take into account. 
The first that I would point out in this 
connection is that we must under-
stand that the States Reorganisation 
Act which was passed by Parliament 
has made a blear <H*tinction between 
a permanent Bench and a temporary
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Bench. Now, two aspects of this 
question have been ignored by hon. 
Members who have supported this 
Bill. One is that we have to consider 
and implement, to the extent possible, 
the recommendations of the Law 
Commission, one of which is to the 
effect that there should be only one 
seat of a High Court w ithout either 
a perm anent Bench or even a tempo-
rary  Bench. It is not possible to set 
aside or ignore the views of the Law 
Commission.

Shri Easw ara Iyer: The Law Com-
mission in their present Report have 
not dealt ■with the seat of a High 
Court. They have referred  to it in 
their Interim  Ileport which was placed 
on the Table of the House prior to 
the passing of tiie States Reorganisa-
tion Bill. So it m ust be deemed to 
have been rejented by this House.

ijhri D atar; I am not going to accept 
that position at all. So fa r as the 
views of the  Law Commission are 
concerned, they had stated them  at 
r.n earlier stage in their Interim
Report. May I add tha t they have
confirmed the same in their Final
Report? W hat they say has to be
duly taken into account. The Law
Commission have definitely set their
face against having any Benches at
all.

Shri Easwara Iyer: Still we passed 
the Bill.

Shri D atar: That view has to  be 
considered. Though, as a m atter of 
fact, there are certain Benches, I shall 
try  to say vary briefly today exhaus-
tively when the debate on the Law 
Commission’s debate is resumed, that 
w herever there are such Benches, 
they are as a m atter of historical 
importance, and the sooner those 
Benches are abolished the better. That 
is the opinion of the Law Commission, 
a body of legal experts consisting of 
High Court Judges and others who 
have had a very long experience in 
this respect. They have considered

the whole m atter. Unfortunately, this 
aspect of the question has escaped 
the attention of hon. Members who 
have supported this Bill. W hat is 
essential is tha t the High C ourt has 
always to m aintain its highest place 
and the standard should not be low er-
ed a t any stage. This is w hat they  
have said.

“The efficiency of the adm inis-
tration of justice should, in our 
view, be the param ount considera-
tion governing this m atter. The 
structure and constitution of the 
courts should not be perm itted to 
be influenced by political consi-
derations. That this has happened 
in the past in certain cases can 
be no valid ground for the ex ten-
sion of that policy. The Commis-
sion is of the view that we should 
firmly set our face against steps 
which would lead to the im pair-
m ent of the High Court w ith the 
inevitable consequence of the 
lowering of the standards of ad-
m inistration of justice.”
Therefore, we have the experts ' 

view tha t the High Court should be 
only at its perm anent seat and should 
have no Benches at all. This is a 
point which has to be fully  considered 
and accepted, in my opinion, to the 
fullest extent because this is a very 
im portant m atter.

Shri N aray.inankutty Menon: The
Law M inister speaking on the Law 
Commission report said tha t some of 
the recommendations made by the 
Law Commission are not acceptable 
to the Government. So, w here is the 
sanctity of the Report? You a re  
accepting w hatever is convenient to 
you.

Shri D atar: No question of con-
venience or anything. Let us not 
bring in convenience or political 
considerations. We do not deal w ith 
this m atter in this way. So fa r as 
this question is concerned, le t us 
consider it solely on merits.

Now, we have before us the autho-
ritative opinion of the Law Commis-
sion. That is a m atter which has to
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be fully appreciated by the bon. 
House. They desire that there should 
be only one seat, the principal seat 
of the High Court; otherwise, the 
standards are likely to be lowered 
That is their view.

As you are aware we had integra-
tions. First we had the integration of 
the former Indian States Then wc 
bad the integration under the Union 
Therefore, as a matter of historic 
record, there were High Courts m 
some States and these High Courts 
did continue for some time

Take the case of the formtr Cochin 
State and the former Travancore 
State There also we had separate* 
High Courts for each of those States 
When the question of tho integration 
of thoe two important Southern 
States arose, then the parties agreed 
There was an agreement It was .» 
term of the agreement of integration 
that at Trivandrum there should be 
the seat of the executive go\eminent 
and also the Legislature

Shri Narayanankutty Menon; Who 
agreed to this*

Shri Datar: When the integration 
took place I am quoting from the 
agreement It was a term of the 
agreement 

Shri Narayanankutty Menon: You
mean the covenant 

Shri Datar: Yes: it was a term of 
the agreement If the hon Member 
wants, I shall read it

“Before the integration of the 
States of Travancore and Cochin 
there were two separate High 
Courts for the two States The 
scat of the High Court of 
Travancore was at Trivandrum 
and that of the High Court of 
Cochm at Ernakulam The 
Travancore and Cochin Integra-
tion Committee which was 
appointed to go into the problems 
of integration of the two States, 
recommended that in order to 
satisfy the sentiments and 
wishes of the people of Cochin, 
■who were losing both the seat of
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their executive Government and 
of the Legislature the seat of the 
High Court for the new State 
might be located at Ernakulam”
TTie executive Government as also 

the Legislative machinery were kept 
at Trivandrum This is a point which 
has to be understood very clearly 
That was agreed to between the two 
parties when the integration took 
place

Then, naturally, when this integra-
tion took place, we got the Travan- 
cort-Cochin High Court established 
at Ernakulam That continued for 
some time Then, thpre was a desire 
th a t  u tomporarv bench should be 
established at Trivandrum The 
matter came up before Parliament 
a n d  Paihament passed an Act known 
as an Act further to amend the 
Travancore-Cochin High Court Act, 
Act No 38 of 1953 Therein it has 
been stated that such Judges of the 
High Court not exceeding three in 
number as may from time to time be 
nominated by the Chief Justice shall 
bit at Trivandrum It is a great 
coincidence that the same expression 
occurs also in the States Reorganisa-
tion Act

Then, we come to the States Reor-
ganisation Act Therein, they have 
made a clear distinction between a 
permanent bench and a temporary one 
Permanent benches had been pro* 
vided for under section 51(2) It is 
for the President to establish a 
permanent bench It reads-

"The President may, after
eonsultat'on with the Governor 
of a new State and the Chief 
Justice of the High Court for that 
State by notified order, provide 
for the establishment of a perma-
nent bench or benches of that 
High Court at one or more places 
within the State other than the 
principal seat of the High Court 
and for any matters connected 
therewith ”

Thus, it is not merely a wrong inter* 
pretahon of the order, as my hon.
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friend put it  It i« deliberately put 
m here In this case we have been 
told what a permanent bench would 
be and how it is to be established 
Now, kindly mark the distinction 
between sub-section (2) and sub-
section (9) at section 51 Sub-section 
<*> says

“Notwithstanding anything 
contained in subjection ( 1) or 
sub-section (2), the judges and 
division courts of the High Court 
for a new State may also sit at 
such other place or places in that 
State as the Chief Justice may, 
with the approval of the 
Governor, appoint ”

The States Reorganisation Act was 
passed After the passing of that 
Act, the TravanconsCochin High 
Court came to an end. It was auto-
matically abolished and in terms of 
this Act, tike Kerala High Court was 
established at Imakulam That was 
under section SI (1), the seat also 
was fixed

Then the question arose as to 
whether there should be a perma-
nent bench at all at Trivandrum or 
whether a temporary bench should 
be established. There was some 
agitation to which the hon Mem-
ber referred I would not enter 
into the political or agitational aspect 
of that matter at all In 1957, if I 
mistake not, under section 51(3) of 
the Act, there was a temporary bench 
with the approval of the Governor 
and it is now sitting at Trivandrum 
That is the position which we have to 
understand

Unfortunately, there is a difference 
of judicial opinion between the 
Kerala High Court on the one hand 
and some of the other High Courts on 
the other

Shri Easwara Iyer: All the other 
S fh  Courts

B in
Shri Datar: it cannot be said that 

all the other High Courts had dis-
agreed

Shri Naoayanaakatty Meaoa: Can
you point out a single instance where 
another High Court has concurred 
with the ruling of the Kerala High 
Court’

Shri Datar: You will, therefore, Sir, 
find a very delicate situation in this 
ease The Bombay High Court and 
the Madhya Pradesh High Court came 
to the conclusion that it would be 
open even to a temporary bench 
under section 91(3) to receive appli-
cations, appeals, etc In other words, 
they have institutional powers as we 
may put it roughly But here, in this 
case, as it was the subject-matter 
of a judicial interpretation, the 
matter went up to the Kerala High, 
Court The Chief Justice of the 
Kerala High Court came to the con-
clusion that section 51(3) did not allow 
him to give the institutional powers 
to the temporary bench at 
Trivandrum and therefore, he did not 
accept such of these cases that were 
purported to have been filed at the 
Trivandrum bench.

Hien, as my hon friend has pointed 
out, the matter went up before a 
Bench of the Kerala High Court Ttoe 
Kerala High Court came to the con-
clusion that Section 51(3) did not 
allow the powers of receipt and 
powers of institutions so far as the 
temporary Bench at Trivandrum was 
concerned Therefore, here we have 
a judicial decision which should be 
taken into account Though it is true 
that in the case of ôme other High 
Courts

Shri Easwara Iyer All other High 
Courts

Shri Datar* I do not accept the 
expression “All”

Shri Easwara Iyer: Can the hoa
Minister point out one instance’

Shri Datar: There are Benches only 
ia some States In Bombay and
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Madhya Pradesh they took the view 
Hut such powers could be exercised 
by the Benches also. That was a view 
taken by some Judges, and therefore 
the receiving powers are there. But 
so far as the Kerala High Court is 
concerned they took a view that the 
Bench could have no powers. When 
there was such a difference of opinion, 
naturally the Government of India had 
to take a view which was naturally 
in consonance with, so far as Kerala 
is concerned, the Chief Justice's view 
which we accepted for the time being. 
Thereafter we consulted the highest 
Judicial authority that we have under 
the Government of India, the
Attorney-General, and he gave the
opinion Out, with due deference to the 
views taken by the Bombay and
Madhya Pradesh High Courts, the
view taken by the High Court of 
Kerala was quite correct so far as the 
interpretation of section 51(3) was 
concerned.

Under these circumstances, we were 
at this position that it was open to the 
party to seek a Judicial interpretation 
from the highest court, namely the 
Supreme Court of India

Now, my hon. friend with vehemence 
stated that a particular man did not 
go to the Supreme Court because he 
had no means or his particular require-
ments were satisfied. So far as that 
question is concerned, it is certainly 
open to any citizen of Kerala or any 
other litigant to approach the Kerala 
High Court in the first instance and 
then take the matter to the Supreme 
Court

Shri Narayanankutty Menon: Free 
of cost?

Shri Datar: Therefore, when the
matter was Judicially interpreted by 
the Kerala High Court, naturally it is 
open to any hon. Member or any 
citizen of India affected by this decision 
to take the matter at any time to the 
Supreme Court There is no question 
of this right being barred to all the

citizens of India only because in one 
case a particular order has been 
passed. Therefore, I do not under-
stand why my hon friend, Shri Menon, 
said that we are not going to the 
Supreme Court at all.

Shri Narayanankntty Menon: It i*
a very unfortunate understanding of 
the law. Nobody can go to the 
Supreme Court of his own accord.

Shri Datar: I have explained the 
position and I do not wish to explain 
it further. Even now what will happen 
is this. The Kerala High Court will 
confirm the decision and against the 
confirmation of the decision it would 
be open to the aggrieved party to 
approach the Supreme Court That 
nght cannot at all be denied. There-
fore, this >s a matter eminently fit for 
being taken to the Supreme Court and 
this was the answer that the Home 
Minister gave when a particular ques-
tion on this matter was asked.

Therefore, Sir, we have got these 
two matters before us. One is that 
the Kerala High Court has taken a 
view and it has judically interpreted 
section 51(3), which view finds 
confirmation from the highest legal 
adviser to the Government of India. 
Secondly, we have got the larger 
question as to whether Benches should 
be allowed as a matter of course. So- 
far as the Kerala Bench is concerned, 
that Bench is there. I would like to 
go into the merits and the advisability 
or otherwise of having a permanent 
Bench at Trivandrum. That question 
was raised m Parliament and I have 
already explained the pros and cons 
of it Trivandrum happens to be at 
a place which is very near the 
southern border of Kerala, within a 
few miles from the sea,—I am speak-
ing subject to correction Under these 
circumstances -t would be open to the 
Kerala Government to consider the 
question as to whether there is a need 
for the establishment of a permanent 
bench at Trivandrum. If for instance, 
any proposal is received from the 
Chief Justice of the Kerala High 
Court or from the Kerala State Gov-
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emment, then that question will 
surely be considered on merits with 
such sympathy as it deserves.

If, as my hon. friend desires, we 
should accept this Bill, the effect or 
the implication may kindly be under-
stood. He is virtually removing or 
wiping out all the differences between 
a permanent bench and a temporary 
bench. So, this aspect of the matter 
has to be understood. Let us not 
look at it from the point of view of 
either Trivandrum or Jaipur or, as 
one of my friends suggested, Ajmer 
also. It is a question which has to be 
considered by Parliament, and Parlia-
ment has to consider the Law Com-
mission’s report with the respect it 
deserves. The Law Commission has 
stated that so far as the high courts 
are concerned, apart from the 
Supreme Court, the high courts are 
the highest seats of justice and the 
highest seats of justice ought always 
to be maintained without the lower-
ing of standards. They are of the 
view that there ought to be no bench 
at all. That naturally implies that 
wherever there are benches those 
benches should disappear as early as 
possible and as conveniently as possi-
ble.

My friend needlessly accused the 
Government of India of discrimi-
nation. There is no question of any 
discrimination against any particular 
place.

Shri Narayanankutty Menon: How
many times have you issued ordi-
nances in direct contravention of the 
rulings given by the Supreme Court 
to get over their judgments?

Shri Datar: This is a question which
affects the prestige of the Supreme 
Court.

Shri Braj Raj Singh (Firozabad):
How is prestige affected by this?

Shri Datar: The authoritative opi-
nion of the Law Commission is a 
thing which cannot be brushed aside 
very lightly. Therefore, I would re-
quest the hon. Member to understand

the implications. I can sympathise 
with my hon. friend or with those 
who want a temporary bench at Tri- 
vaiidrum to have more powers, but 
that question has to be considered in 
the context of the larger implications 
of having all other benches, perman-
ent or temporary. A  final decision 
has to be made in this respect, and I 
am confident that we shall have a 
fruitful discussion on this question.

I would not like to reply to the 
Jaipur case because I have got some 
grounds which I need not mention at 
this time. We have got a report of 
the special committee, the Rao Com-
mittee, which was appointed for this 
purpose. The Rao Committee defi-
nitely stated that there should be no 
bench at Jaipur at all. It is only 
under these circumstances that the 
Jaipur bench came to be abolished. 
When these two questions are pro-
perly settled, namely, whether the 
Law Commission’s report should be 
fully accepted and whether we should 
or should not maintain a distinction 
between a temporary bench and a 
permanent bench, then only will this 
question receive due consideration.
17 hrs.

There is particularly nothing so far 
as the case for Travancore is con-
cerned, but whatever claim it has 
either for a permanent bench or a 
temporary bench will have always to 
be considered with such sympathy as 
it deserves. Therefore, I would re-
quest my hon. friend not to press this 
particular matter. We shall consider 
all the matters and we shall try to 
follow the best course that is possible 
after taking both the sides into con-
sideration.

I once again request my hon. friend 
not to press this amendment.

Shri Easwara Iyer; One small point
in reply. My friend the Minister 
stated that the Law Commission has 
given a strong recommendation re-
garding the highest standards of jus-
tice. But I believe as a lawyer that
the highest standards of justice can-
not be attained by a high court judge 
just because he sits in one place, in a
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very palatial building. It depends
upon his legal erudition. It depends
upon 'his capacity. Just because he
sits in a division bench in Triva n-
drum, the standards are not going to
be affected. Then, the question of
abolition of benches was not within
the terms of reference of the Law
Commission. The Law Commission
came in August, 1955 with an interim
report voluntarily and gratuitously.
This House desired the establishment
of a Constitutional Bench under the
StatesRe-organisation Act, ignoring
the voluntary and gratuitous report.
The Law Commission may be big,
but we need not accept it as final.
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Shri D. C. Sharma: Let him give
the reply next time.

1\Ir. Deputy-Speaker: What about
the appeal of the hon. Minister?

Shri Easwara Iy.er: I am pressing
the Bill.

~r. Deputy-Speaker: Then will
put it to the House.

Shri Raghunath Singh: I may be
allowed to 1110V(' my Bill in th(, end.

Shri Datar: The other Bill is .iot
finished yet.

17.03 Ius.

[MR. SPLIKEH in the Chairi

Mr. Speaker: The question is:

"That the Bill further to amend
the States Reorganisation Act,
1956, be taken into consideration."

The Lok Sabha divided": Ayo., 10;
Noes 94.

Th(, m()/ ion was ney(!(iued.

17,05 Jus.

MJRZAPUR STONE MAHAL
. (AMENDMENT) BILL

(Amendment of Secti.on 3)

Shri Raghunath Singh t Varauasi ) :
I beg to move that the Bill further to
amend 11w Mirz a pur Stone Maha l
Art. Iggf' \). t"I.: .." into consideration.

Mr. Speaker: The hon.
may «ont inur- his speech
time.

Member
the next

BUSiNESS ADVISORY COMMITTEE

FORTY-SECOND REPon1'

Shri Rane (Bu ldana ) : I beg to pre-
'cnl the Fo rtv -xecond Report of the
Business Advisory Committee.

1;.07 hrs.

Tile Lok Sa/Jlw then (lc/jollrned tilt
f:lcVCll oJ the Clock 011 Angust 2~,
j959/BlI!/(lra 7. 1381 ISlIka).

"Names of members who recorded votes have not been included under the direction
of the.Speaker as the photo copy of Division result did not clearly show the names of all
members.
192 LSD..c.,..3.




