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Mr. Deputy-Speaker: The question
18
‘“That the Bill further to amend
the Code of Crimunal Procedure,
1898, be taken into considera-
tion”

The motion was negatived

15.09 hrs

STATES REORGANISATION
(AMENDMENT) BILL
t{Amendment of Section 51)

Shri Easwara lyer (Tnvandrum):
Mr Deputy-Speaker. 1 beg to move:

“That the Bill further to amend

the States Reorganisation Act,
1956, be taken into consideration.”

By this Bill, I seek a clarification of
section 81 of the States Reorganisation



4935 States

{Shr1 Easwara lyer)

Act of 19868 which relates to the seat
of the High Courts. Section 51 of the
States Reorganisation Act consists of
three parts The first sub-section
deals with the principal seat of the
High Court n a newly established
State or a new State within the mean-
ing of the States Reorganisation Act
Sub-section 2 of section 81 of the
States Reorganisation Act provides
for the establishment of a permanent
bench or benches by the President in
consultation with the Governor or the
Chief Justice of the High Court. Sub-
section 3 deals with what I may term
m common parlance as a Circuit
Bench, which could be established by
the Chief Justice in consultation with
the Governor of the State

In order that the House may under-
stand the circumstances that led to
the introduction of this Bili by me, 1
must take it to a consideration of the
existence of a High Court in the aity
of Trivandrum Prior to the integra-
tion of the princely States of Tranvan-
core and Cochin, a High Court was
functioning in the Trivandrum ity
for a pretty long period of over
hundred years When due to political
exigencies, the Travancore and Cochin
States were integrated, the High
Court's seat was transferred to Erna-
kulam But public opmnion at Triven
drum and other places was so extreme
and sp strong that a non-official Ball
was introduced in the legslature of
the erstwhile Travancore-Cochin
State for the re-establishment of a
Bench of the High Court at Trivan-

15,22 hrs

[PANDIT TRAKUR DAs BHARGAVA in the
Chair}

drum The force of public opml;n
behind that Bill was understood by
the then Congress Mimstry And
since the establishment of a High
Court came within the purview of the
Central legislature, that is, the Parlia-
ment, an assurance was given on the
floor of the State legislature that suit-
sble measures would be adopted for
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the immediate establishment of a
High Court Bench at Trivandrum,

Subsequently, a Bill was introduced
by the then Home Minister, Dr Katju,
for the establishment of a Bench of
the High Court at Trivandrum, and it
emerged from this House as Act 38 of
1958 The question was raised while
that Bill was being introduced here
whether the introduction of that Bill
had been necessitated on account of
pohitical considerations. The then
Home Mmister assured the House that
it was not out of any political con-
sideration, but it was because of his
intention that justice must be cheap
and mayt be made 2veileble chHesp 10
the common man, and, therefore, he
would welcome the establishment of
more than one Bench at different
places 1n a particular State Act 38
of 1953 was passed, and 1t provided for
the estublishment of a Bench of the
High Court at Trivandrum in the
following words

‘Such judges of the Hugh Court
of Travancore-Cochin not exceed-
ing three in number as may from
time to time be nominated by the
Chief Justice shall sit at Trivan-
drum and exercise in respect of
cases ansing in the district of
Trivandrum the jurisdiction con-
fered by this Act on a single judge
vr a division bench of two judges
as the Chief Justicie mav deter
mine "

So, 1In pursuance of this Act 38 of
1953, a Bench of the High Court of the
Travancore-Cochin State was eslab-
nshed on 14th June, 1954 at Tnvan-
drum and 1t continued to function till
ist November, 1056 when the States
Reorganisation Act came into force

This House may now reelise the
force of the public opinion behind the
establishment of a permanent Bench
at Trivandrum, and it was in pursu-
ance of that public opinion which
was voiced 1n more than one place in
the districts of Tyivandrum and
Qulon that this Bench of the
Court came to be established there.
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But, subsequent to the States Reor-
Aet, by virtue of the opera-
tion of section 51, the prmeipal seat
of the High Court has been declared
to be at Ernakulam by the President’s
order We expected that even though
the principal seat was declared to be
at Ernakulam, the Bench which had
been established under Act 38 of 1963
would be continued by the promulga-
tion of a subsequent order made
under sub-gection 2 of section §1 And
we hoped that there was no justifica
tion for the abolishment of the perma-
nent Bench which was functioning
there tll then, but unfortunately
nothing happened The permanent
Bench which was functioning at
Tnvandrum ceased to exist So, pub-
lic opinion was again voiced by means
of an agtation which started at Tri
vandrum from 9th February 19568 and
which continued t1) 18th Februar
1957

|

In pur<uance of thc public opinton
which has been voiced, 1 may submit
to this Housc that all the lawvers of
the district all persons, 1rrespective
of the:r polhitical affihations all mem-
bhers of the community whether thev
belongu( to the business community
or to anv other walk of hfe jomned
together 1n protest agamnst  the
abolnhment of the High Court at
Trivandrum All the political parties
whether 1t be Congress or Communast
or PSP jJoined 1n the agitation, and
the public opmmion was sO unanimous
that 1t resulted in the Governor inter-
fering n the matter and assuring us
that a Bench undesr sub-vection 3 of
«ection 51 of the States Reorganisa-
tion Act would be established very
soon In view of that assurance, the
agitation was temporarily stopped
and a Bench unde:r sub-section 3 of
section 51 was  eostabhiched  at
Trivandrum

But, unfortunately, the then Chief
Justice took he view—I do not say,
out of any pohtical consideration—
and stuck to the view that under sub-
section 8 of section 51 of the States
Reorganisation Act even though a
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Bench had been established at Trivan-
drum, yet 1t would have no institution
powers In other words, the Chief
Justice, for whose legal erudition, I
have already stated I have no admira-
tion, came to the conclusion that this
Bench which had been established
could function only as a Bench to dis-
pose of the pending cases there and
could not recerve appeals, onginal
petitions or other papers This 1s in
direct contradiction with other cases
of Benches which have been estab-
Iished under sub-section 3 of section
51 in other States For example, in
the Bombay Statc there is a Bench at
Nagpur under sub-secion 3 of sec-
tion 51 «gamn, 1in Gwalior, in Jaipur,
i Indore mn Rajkot and in Delh; and
i Lucknow, Benches under sub-
section 3 of section 51 have been func-
tioning as Benches of the High Courts
concerned recerving all petitions, and
appcals, and if I may put it 1n com-
mon parlance having nstitution
powers But this interpretation which
has been placed on sub-section 8 of
section 51 rendered nugatory all the
effoits of the people of the Trivan-
dium district for the establishment of
the High Court Practically, it
became no Hgh Court, althoigh
under section 51¢(3) there 15 now
theoretically a High Court which 15
~t' g at Trivandrum

It <o chanced that one citizen per-
haps urged with the deure to test
the vahdity of the Ministerial Order
that hds been passed by the Chaef
Justice there, took up a revision pett
tion before the High Court at Trivan-
drum and saxd ‘You must receive it’
Th¢ Registrar of the High Court sa'd,
Jis court has no mstitution powery’
Immediately that gentleman took 1t
up in writ proceedings before the
Ermakulam High Court asking for a
writ of mandamus to be issued against
the Registrar for compellng hmm to
accept the registry, because, according
to me the interpretation that s
sought to be put under section 51(3)
1S erraneous Unfortunately, the
High Court of Kerala in a decsion,
which I have got here—an original
petition No 395 of 1957—said that the
proper interpretation of section 51(3)

P
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is thut a Bench which has been estab-
lished under saction 51(3) ot the
States Reorganisation Act cannot have
institution powers. Although we are
bound to obey the decision of the
Kerala High Court, I can submit
without fcar of contradichon that the
proper and the correct interpretation
18 that section 81 deals only with the
seat of the High Court and not with
its jurisdiction. I would, with great
respect to the Judges of the Kerala
Court, say that theirs was a very
and very erraneous decision.
the Law Minister, Shri A. K.
who came over to Trivandrum,
alsg been in agreement with our
that it is a decision which, m

ords of Sir Frederic Pollick,
t be kept in the book shelves’

What is this decision? Is it consis-
t with the social justice envizaged
our Conmstitution? Is it consistent
ith the spirit of the words contained
in section 51 of the S.R Act? Section
1 of that Act deals with the seat of
the High Court. The first sub-section
deals with the principal seat; the
second sub-section deals wnth the
establishment of permanent Benches,
and the third deals, notwithstanding
anything contained in sub-section (1)
or sub-section (2), with the tem-
porary seat of the High Court

If the High Court goes and sits at
Trivandrum, it immediately divorces
itse of all jurisdiction to receive
papers. Is this the decision? The
decision says that we must act accord-
ing to the directions of the Chief
Justice. Even a prima facie perusal
of section B1 of the SR. Act would
show that this House in enacting that
section really intended it as an
enabling provision for permanent
Benches being established in different
places in States and that such perma-
nent Benches or Circuit Benches, as
are found in UK. or in America, must
have all the powers of the High Court
with respect to exercise of jurisdiction
under article 226 or otherwise, includ-
ing all the powers to receive papers.
What is the High Court going to do
without papers? The Chief Justice
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says that we must transfer the

to his court. It is an entire mala
action in law. Its malz fide would
seen in that although the notification
which has been issued on 18-12-1938
establishing a Circuit Bench at Tri-
vandrum is there, after all cases have
been finished, he has not tranaferred
a single case 30 far. It has been ren-
dered nugatory. The notification has
not been withdrawn so far by the
Government. It has to be withdrawn
by virtue of section 81. The Circuit
Bench as a Bench under section 51(3)
1s declared to be there at Trivandrum,
but it cannot function as a High Court

]

2%us ts the positian The khon Mur-
ister mught say: why not test the
decision by taking it to the Supreme
Court? Of course, I expect that ques-
tion will be coming from him Here
1s & man, who as a plaintiff in a small
cause case, out of enmthusiasm for it
took it to the High Court and incur-
red unnecessary expenditure. But so
sfar as he was concerned, he thought
that public opinion demanded the
necurnng of that expenditure When
the High Court has decided the case
against lum, it involves a huge expen-
diture for a single person to take it in
appeal to the Supreme Court The
worst of 1t 1s that after the decision
of the Court—that case on which this
writ petiion was founded has ended
in g decree—it has been compromised.
So, the matter cannot now be taken
to the Supreme Court That 1s one
aspect.

There 13 also another aspect Now,
there is no Bench functioning. Another
case cannot be tred 1 can guote over
so many instances in which the Cen-
tral Government have moved on the
decision of High Courts, and not
necessarily on final decision by the
Supreme Court. Take, for example,
the decision of the Bombay High
Court in respect of the Insurance Act
There was an amendment to that Act.
There was also an amendment sought
in the Industrial Disputes Act on a
decision of the Calcutta High Court
The correctness of these decisions was
not tested in the Supreme Court. So,
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is it necessary that the correct-
of this decision should be tested
m the Supreme Court now? This is
a demand of the people. It is not a
mere technical interpretation. The
entire people of the district demand-
t. The pressure that has been put
the people caused the re-establish-
t, under section 51(38), of a Bench
of the High Court as a High Court to
function there and not for name’s
sake, That pressure was understood
the Governor. That agitation also
which continued subsequent to the
Chief Justice's decision that 1t has no
institution powers continued till
19-2-1957 when the elections were
due, Then, it was thought by the
people that their voice would be well
represented through the Members of
the Legislature So the agitation was
suspended by the people. This was
the most constitutional, most non-
violent demonstration by all persons,
irrespective of age, sex, creed etc,
who took part in this. They thought
that the most constitutional way was
to voice it through the Legislature.

Shri Vasudevan Nair (Thiruvella)
A real mass upsurge

L4

Shri Easwara Iyer: Ye. a real mass
upsurge.

After the elections, the Chief Min-
ister of Kerala piloted a Resolution—
an official Resolution—requesting the
Central Government to establish a
permanent Bench of the High Court
at Trivandrum, It was supported by
all Members of every party, even by
the Congress Party It was not only
unanimously passed; 1t was actively
supported. In fact, Congress Mem-
bers and Praja-Socialists who spoke
said that the Resolution as worded
was not strong enough The Resolu-
tion was carried without protest It
was passed in April, 1958 and sent to
the Central Government. More than
a year has elapsed since then. The
Central Government have not made
any whisper regarding that Resolu-
tion, not even a reply that they are
negativing it. They cannot say We
won't establish a Bench’. There they
took it up in the Kerala State, but
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here they won't reply This is the
attitude.

So, whether it is a permanent Bench
or whether it 18 a Circwt Bench as
a seat of the High Court declared at
Trivandrum, we want that High Court
to have filing jurisdiction or institu-
tion power as a regular High Court.
The proper and most constitutional’
course to be adopted i1s to put in an
amendment to section 51 to clarify
the position. The Nagpur High Court,.
which is a Bench of the new Bombay
High Court, receives all papers. The
Circuit Court here 1n Delhi receives
all papers. In Jaipur also, it was till
recently receiving all papers. What
happened in Jaipur? In spite of the
protest that has been made against
abolition, 1t has been abolshed.

I would respectfully submut to this
House that where popular will has
expressed itself and when the States
Reorganisation (section 51) has com-
templated the establishment of Circuit
Benches, there 18 no justification for
the abolition of such Clrcuit Benches
Rightly in Kerala, it was not abolish-
¢d The Government took it up thers
because there was a unanimous Reso-
lution passed by the legislature

So, the amendment proposed by me
-ays in Explanation:

“Notwithstanding anything con-
tamned in this section or any other
lJaw for the time bemng in force
or any notification, rules or orders
1ssued by the Chuef Justice of any
of the High Courts in any State,
Judges and Division Courts of the
High Court for a State sitting at
places other than the principal
<eat of the High Court whether
under sub-section (2) or sub-
section (3) shall have power and
iunsdiction to receive appeals,
original petitions and other pro-
ceedings presented or filed at the
place of their sitting under sub-
section (2) or sub-section (3).”

This will cure the defect, if any, to
the satisfsction of the Judges of the
Kerala High Court who, with great
tespect to them, have not correctly
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tion 51 of the 8. R, Act It is the
moral duty of the party in power to
accept thus Bill. At least, political
morality demands it They have been
consistently supporting this pomition
in the Kerala legislature, saying tht
such an amendment may be passed to
enable the establishment of a Circuit
Bench with full powers there And, 1f
they oppose us, people will react That
15 all I have to submit

Mr, Chairman. Motion moved

“Thatl the Bl further ta amend
the States Reorganisation Act. 1956
be taken into (onsideration’

Shri D. C. Sharma (Gurdaspun)
Mr Charrman 1} whole-heartedly
support the Bill brought forward by
my hon. friend Shri Easwars Iyer. I
agree with him that the Explanation
which he wants to add to section 5!
of the States Reorganisation Act 1<
not an addition It i1s not something
which 1s @ plus, 1t 1s nvot something
which 1s going tv add to what already
exists, 1t 1s something which is clan-
ficatory, something which 1s explana-
tory And, I beheve, that section 51
of the States Reorganisation Act, after
this Erplanation, will become more
clear and more explicit than 1t is now
Of course, I say this in all humility
because, after all, the States Reorga-
nisation Aet has been drafted with
great care  But things which human
beings do are not always perfect
Therefore, this Explanation or this
amendment will be very helpful In
making the meaning of this section
as clegr as crystal.

1 am not a lawyer But I have gonc
.nrough section 51 of the Act ¢ num-
ber of times. I have tried to unde:-
stand 1ts meaning I am a humble
student of English and 1 understand
English slightly So, I have asked
myself, what does section 51 means?
‘What do clauses (1), (2) and (3) of
section 51 mean? Clause (1) says
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“The principal seat of the Nigh
Court for a new State shall be at
such place as the President may,
by notified order, appoint.”

This refers to the principal seat of
the High Court And then, clause (2)
M this section says:

“The President maey, after con-
sultation with the Governor of a
new State and the Chief Justice of
the High Court for that State, by
notified order, provide for the
establishment of a permanent
bench or benches of that High
Court at one or more places within
‘hre Wotoe Vhrer ‘bn ‘b piacénal
seat of the High Court and for any
matters connected therewith”

I think this sub-section adds to
what has been said Then sub-sec-
qion (3) reads

‘Notwithstanding anything con-
tamed in sub-section (1) of sub-
section (2), the judges and division
courts of the High Court for a new
State may also sit at such other
place or place, in that State as the
Ch ¢f Just ce may, with the appro-
val of the Governor, appoint ™

Thereforc, 1t 1s clear It says that
the judges of the High Court can sit
st more than one place, that there
.an be more than one seat of the
figh Court

Somehow theie has been some kind
of—what word shall 1 use, I do mot
want to use a harsh word—there has
peen some kind of musinterpretation
of this sub-section Why? I find
ghere has been no uniformity of prac-
pee It the Explanation sought to be
cluded by Shra Easwara Iyer is
pdded, 1 think, all this ambiguity will
pe resolved. When that ambiguity
goes away there will be uniformity
of practice I think what 15 good for
the Punjab is good for Rajasthan; and
what is good for Rajasthan should be
‘ood for Bihar, end what is good for



Bihar should be good for Bengal.
There should be a uniform practiec.
What is good for Bombay should be

When we give the peopl. the high-
et kind of justice through these High
©Courts we should see that we prac-
tise no kind of discramination so far
as the seats of the High Courts are
coticerned Common sense demands
that there should be uniformity of
practice  As the hon Mover of the
Bill has said there arec some States
which have already followed this
practice  Therefore, I do not see any
reason why this practice should not
®e followed in the interests of uni-
formity

At the same time  this  practice
should be followed also in the inter-
ests of what I may call meeting the
wishes of the public The High Court
1s meant for the public The High
Court 1s an expression of the judicial
conscience of the public The High
Court 1s a symbol of the authonty of
law for the public I would say that
s0 far as these things are concerned
we should try to avoid agitations n
our country

In some States there has been ag:-
tation because the seat of the High
€Court was removed from one place to
another I know there has been a
long drawn-out agitation 1n  some
States—I do not want to mention the
names of those States I do not see
any reason why, in the first  place,
there should be an agitation when the
High Court 1s taken from pne place
10 another And if the public which
48 going to indulge in hitigation 1s in-
sistent, I do not see any reason why
the Central Government or the Statc
Government or the Governor should
stand in the way of the public and
not concede this demand

Shri Narayanankutty Menon (Mu.
kandapuram): Only the Central Gov-
srament is standing in the way.

102 L8D.~7.
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Shei D, C Sharma: I do not under-
stand it. I think, in these matters,
we should try to tneet the popular
will Again, I would say that for the
last 12 years or so we have been hear-
ing that justice should be made chesp
and speedy Of course this cry wes
also there when we were not free
Bu!, since Independence this cry has
gained in volume and in intensity and
also 1n what I may call insistence.
This cry 1s heard everywhere from
the lowest court to the highest court
The expenses of the public which in-
dulges mm htigation go up in propor-
tion to the importance of the court.
You may be spending a small amount
when you are fighting your case in &
district court You may have to
spend more money when you #are
fighting your case in a Sessions court.
And, when you go to the High Coyrt
vou will have to spend far more
money than in the district court. Of
couise when you go to the Supreme
Court you will have to spend much
more than that too  Therefors, the
expenses of litigation g0 oh increas-
ing as you go up, from the lowest
rung of the judicial ladder to the
highest rung

India 15 a country where the per
capita wcome 1S not very hugh. India
1s also a country where we want peo-
ple to have justice as quickly as pos-
sible and justice as cheaply as pos-
sible We are talking in terms of free
legal aid We want all these things
because we want to be free from
worry One of the ways of lessening
the worries of the public which has
to go to the law courts is this, that
the High Court should have more
benches than one I know that 1t
will be saud that the High Court has
a sanctity Of course, it has the high~
est kind of sanctity But to asso-
ciate that sanctity with a particular
place or city or locale 1s somethn: g
that I do not understand The Higi
Court 1s a temple of justice, there is
no doubt about 1t but we think of a
High Court more in terms of a reh-
gious sanctity than n terms of judi-
cial sanctity. The majesty of the
High Court will not suffer if this kind



Wherever you
have Judges, that place will be the
Court; 1t 15 not that the High
should be restricted to a parti-
place.

which 1s the seat

the Punpb High Oourt and there
is something also at Dellu Previous-
1y, it used to be at Simia. 1 know
what a financial burden it used to be
upmthmpeuon!whohldtogoto
Simla. They had to go to Simla in
all kinds of weather, summer Ur
winter Tt was a big hardship upon
those persons  Now, we have the
BzchCourtltChlndunrh The High
Commmdbemthmthemynach
of the pubhc 1f this thing is taken
into account, 1 belleve the geogra-
phhllimﬁtionlwbmhapuﬁctﬂn
pheephcuupoatheMCourtmu
disappear I would therefore very
rupecuuuymmt,thnhﬂw of
what is happening in this country
and also mn other countries, this thing

should be accepted by the Home
Minister
I am very sorry that my hon

friend Shri Iyer based all lus argu-
ments upon his own State I do not
have anythmg aganst that State 1
merely ssy that all hs arguments
were based upon Kerala and Kerala
only

Shri Easwarg Iyer: 1 came to Jai
pur also

Shri D C. Sharma. I have nothing
against Kerala I like Kerala and I
jove Kersia (Interruptions) But 1
was sorry that an M P of his  dis-
tinction and a lawyer of lus kind did
this discus-

Shri Kastiwal (Kotah): Mr
man, Sir, I believe that it is a very
amuable circumstance that a
sion of such a matier which has
arisen over the Bul brought forward
by my hon friend Shri Iyer,
have come, 30 soon after the dscus-

|

day We also discussed the question
of High Court Benches there It u &
fortunate circumstance for the hard-
hit htigants of those big States where
they have to go to a forum for fiing
wnts or for vindicating their Fun-
damental Rights that this discussion
should have come up today so soom
after the discussion of the report of
the Law Commissuion 1 have risen
to support the amendment put for-
ward by Shn Iyer When the States
Reorgamisation Bill was under dis-
cussion 1n this House, I hope you
would also recsll, it was never
thought that under section 51 of the
Act—which was clause 53 then—
under section 51(1n) of the Acs, the
powers of the Governor to appant a
bench would be restricted to the ex-
tent that the High Court bench
which was appomted under that sec-
tion would have no powers of insti-
tution It 1s possible that the Gov-
ernor has appowmnted the bench for a
specified period I will go  further
and say that if the President has ap-
pointed 8 bench for a specific purpose
or for a specific period, you can say
that that particuler bench has no
powers of mstitution But if a
bench has been appomted with the
consent of the Chief Justice by the
Governor, how can you say—~unless
it is for u specific tat
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have interpreted section Bi(iif). I
had been from Ernakulam to Trivan-
drum; it is almost 150 miles and it
takes one whole day in a bus. There
is not even a rail connection.

Shri Easwara Iyer: Now, there is a
rall connection.

An Hon. Member: It takes more
time now.

Shri Kasliwal: What is the good
and how can a person go to vindicate
his Fundamental Rights if he is not
provided with the forum? I say this;
I said it yesterday also my State is a
State which is sprawling almost all
over the western India. How can a
person go to vindicate his right 400
or 8508 miles if the bench in Jaipur
had been abolished? If the Jaipur
bench is restored and if this particu-
lar matter comes up, then they will
say: although we have restored the
bench in Jaipur, because of the deci-
sion of the Kerala High Court, the
Jaipur bench has no power of institu-
tion. Then the whole purpose of
setting up or restoring the bench is
lost. What is the good if it becomes
a functus officio? That is what has
happened in the case of Kerala.

16 hrs.

1 strongly support the amendment.
In the words of my hon. friend Shri
D. C. Sharma, if there was an ambi-
guity in 51(iii), it should be cleared
up. I believe that by this explanation,
ambiguity will be cleared and I see
no reason why the Home Minister
should not accept this. After all,
what was the purpose of section 51
which dealt with the question of the
High Courts and also permanent
benches? Section 51(i) says that the
seat of the High Court will be such
and such. Section 51(ii) says
that permanent benches may
be appointed in consultation with
certain persons by the Pre.
sident. It means that the President
who has the power to appoint Benches
bas also the power to dispense with
the Benches and nobody else can do

BHADRA ¢, 1881 (SAKA)

Reorganisation 4750
(Amendment)

Bill

it. Then sub-section (iii) slso comes
in. My hon, friend, Shri Esswan
Iyer, has given the instances of Nagpur
and some other places where these
Benches have been appointed by the
Governor in consultation with the
Chief Justice. Therefore, there is no
reason why such Benches should not
huve the power of receiving applica-
tions, of receiving suits and of insti-
tution of other cases.

With these remarks, Sir, 1 support
the motion moved hy Shri Easwara
Iyer.

Shri Achar (Mangalore): Mr. Chair-
man, Sir, I am also very glad to
support this Bill, which my hon.
friend, Shri Easwara Iyer, has moved.
Though not for the weighty reasons
given by my hon. friend, I would be
supporting it simply from the point of
view of the clients. We have to con-
sider the interest of the litigant
public more than anything else. I am
afraid, Sir, the discussion has gone
wide away from the point really in.
volved in this small Bill, which at-
tempts only a change of procedure.
There is no substantial right at all
involved in this matter. I was won-
dering why my hon. friend, Shri Eas-
wars lyer, was travelling from China
to Peru and introducing all sorts of
political considerations, satyagreha
and everything in a small Bill like
this which involves only a small
matter of procedure.

What is the simple point involved
in this Bill? I am afraid my hon.
iriends who spoke before me went
wide away from the point involved.
What is the Bill? The Bill only says
this much—and it does not apply only
to Kerala but it will apply to all
aver India—that if there is a Division
Bench of the High Court sitting in a
particular place that Bench should be
allowed not only to hear appeals but
also to receive those appeals, receive
applications or any other proceedings
which the High Court is entitled to
recelve. This is all the point. Whe-
her it be in Kerala State, Rajasthan,
Bombay or wherever it be, all that
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this amendment provides for is,
wherever there are these Benches of
High Courts siting those Benches
must be allowed also to receive
appeals, receive proceedings or peti-
tions.

1 would submit, from the pomnt of
view of clients this is a very necessary
convenience. Those of you who have
some experience of practice know
that if a client wants to fille an appeal
he has to engage a lawyer both for
filing the appeal and then for argu-
ing 1t Now, as 1t 1s. what will hap-
pen 18 this Take the case of Xerala
If a chent wants to file an appeasl,
he has to go to Ernakulam, engage a
lawyer, pay him the fees and then
get the appeal filed When it comes
up for hearing, it will go to Trivand-
rum. If the case i1s within that jurs-
diction naturally 1t will be transferred
to Trivandrum 1 hope that is the
prectice. Then what will happen is,
either the client must get the lawyer
from Ernakulam to Trivandrum or
engage a new lawyer at Trivandrum.
Whichever be the case, it will be a
costly affair. Therefore, this is the
one convenience more than anything
else that we have to consider.

There 1s no other substantia)l law
or anything provided for m this. I
do not know why Shr1 Kashwal or
Shri Sharma or, in fact, the Mover
humself introduced all sorts of other
political considerations into this Ball
I support this Bill smply on the
ground that it 18 a mere procedural
matter. It 13 a convensence for the
lawyers also. If one lawyer has
studied a case once it need not be
studied by someone else. I would
submit that we need not go into the
question as fo whether the interpreta-
tion of the Kerala High Court 1s right
or wrong It may be right or wrong
As lawyers and also as ordinary peo-
ple, we must accept the interpretation
of the Chief Justice of the high court.
Let us accept that interpretation.
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There is this small defect or ¢if-
culty, namely, that nobody file
those appeals before the High Court.
This 15 made clear by this amend-
ment. Thereafter, this advantage
through this amendment will accrue.
So, 1 would submit that there is no
substantial right here. It is a con-
venience for the public, for the clien-
tele and for the lawyers as well. From
these points of view, I would Tequest
the Home Minister to consider this
aspect of the question and accept the
amendment.

Probably, the objection 1, raised on
the grounds of admimstrative com-
venience. So far as these benches
are concerned, whenever they go and
sit in other places, as circuit benches,
they have no permanent staff or
esiablichment in those places where
they can sit aud hear the appeal
That 1s a difficulty. But even there,
1t 15 not a real difficulty. Afier all,
there would be a permanent district
court there The district courts may
be authonsed to receive those appeals

Another question may arise. Sup-
posing an appeal is filed. The ques-
tion of interim orders comes up. As
soon as an appeal is filed, often it
happens that a client wants stay
orders. That difficulty may be there.
It is rather inconvenient, o doubt,
but then, unless 1t is an urgent
matier, it need not be taken up
immediately. If any urgent matters
come up, probably, rules may be
framed so that they may be taken
up and moved in the high court
Otherwise, they can also be kapt
pending till such time when the bench
comes and sits there. There seems
to be no inconvenience whatsoever
when we Jook at the question from
any point of view .. .a.

Let us not bring T political consi-
derations This is a econvenjence
which 15 required by the clients, by
the lawyers and by the public. I shall
gladly support this Bill. 1 have rare
occasions when I could agree with
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Shri Easwara Iyer and other friends
from Kerala. But at least on this
occasion, I am glad that I had this
eppartunity to agree with them. I
vequest the Home Minister to consider
this aspect of the question and, if
possible, accept the amendment.

Shri Narayanankutty Menon: Mr.
Chairman, Shr1 Achar mter alia raised
a very pertinent point, He wanted to
know why Shri Easwara lyer was
speaking about politics when the
matter was a very simple one, and
could be disposed of within a minute
or two. I would like to state and
tell Shry Achar that the matter is
not such a simple one If he looks
into the protected course the very
same matter has travelled ever since
the States Reorganisation Act  came
intc being and much earher before
the integration of the States of Tra-
vancore and Cochin  was brought
about, he will realise the difficulty

Shn “Achar referred to the difficul-
ties of lawyers who are practising at
the permanent seat of the high court
If this s the consideration 1 should
be the first man to oppose the Bill,
because I am a person who practises
at the headquarters of the high court
and getting some cases from Trivand-
rum. It will be against my own
personal interest if a bench or other
convenience 1s given at Trivandrum
But the whole question from the
very beginning has been that the high
court was at Trivandrum and when
the high court was shifted to Ernaku-
lam after the integration, certain
vague promises were given by the
then ruling party and the Govern-
ment that at least a convenience would
be extended for thoze litigants \n the
Trivandrum district and also the
adjoining districts so that a bench
would be retamed at Trivandrum
They waited till the States Reorgani-
sation Act came into being When
that Act came into being, it was said
that section 831(8) was wide enough
and that the Chief Justice could very
well order, by making administrative
orders, the flling of cases and getting
them Beard by the circuit bench
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which was going to Trivandrum at
that time. That was to be done as a
matter of convenience for the litigants
at Trivandrum. But unfortunately,
the matter had to be taken in a writ
petition before the High Court and it
is quite ununderstandable why the
High Court took a different view.
But we were not surprised by the
view taken, because as you will very
well understand, a very anomalous
position arises when the adminis-
trative orders passed by a High
Court are questioned before the
<ame High Court There is very real
difficulty when the Chief Justice
exercung his administrative jurisdic-
tion passes an order and that order
15 questioned before the same court.
The junior judges sit in  judgment
over that order and it will be very
cmbarrassing for them to consider an
order passed by the Chief Justice,
whether technically 1t is an adminis-
trative or judicial order.

Unfuttunately, the two  junior
Judges, who heard this, petition okayed
the Chief Justice’s order As pomted
out by Shri Easwara Iyer, while
addressing the Bar  Association in
Trivandrum, the Law Minister almost
expresscd the opmnion that with all
respect to the High Court, he could
not agree with the judgment given
abou: the Interpretation of section
51(3) Many eminent lawyers both
1in the State and elsewhere expressed
their opinion that the High Court
had gone a bit wrong in giving its
interpretation of section 51(8).

Twice or thrice this matter was
raised before this House in the form
of questions and last time the Home
Minister answered that the matter
was being taken to the Supreme
Court. It 1s a wrong answer, because

4954

nobody took the matter to the-

Supreme Court at all Nobody desired
to take it, because, as my hon.
friend Shr: Easwara lyer pointed out,
there was one case in the Trivandrum
bench; the High Court pessed this
order and by the time a copy was
applied for, the case was compromised
by the client, because the client was
interested in his Rs. 100 er Re. 150.

PUSRPUTPR R T



493 States AUGUST 28, 1900 Reorgonissiien proes
{Amendment)
Bl
[Shri Narayanankutty Menon}

He was well satisfied by his laborious
litigation before the Ernakulam bench
and he was least interested in getting
the matter settled by spending
Rs. 5000 He ran away from the
advocate, because he was afraid that
tthe matter seltled by spending
of publhic interest to the Supreme
Court and there was a compromise

Now a very peculiar position has
come. Even though by the Governor’s
Proclamation, a division bench 15 to go
to Trivandrum, by the administrative
actian of the Chief Justice, the entire
notification has become nugatory, be-
cause a few months back. when the
last cese was being heard, the Chief
Justice refused to transfer any case
So, that notification has become
nugatory Under those circumstances,
1 request the hon. Home Minister to
tell this House, quite honestly, with-
out any political prejudice, what 1s
the course of action left. When the
interpretation of a particular section
of a statute 1s quite contrary to the
intention of this Parliament, whaf 1s
the remedy left* Is it open to the
Home Minister to tell the Public to
take the matter to the Supreme Court
and incur heavy costs or 1s 1t left to
Government itself to come with a
clarificatory amendment, just as they
have done in many other matters by
passing ordinances® If the Home
Minister is going to say that this mat-
ter should be clarified by the Supreme
Court, it is impossible, because there
is no case left to be heard by the
Trivandrum bench; there 1s nobody
left in Trivandrum and the division
bench is not gomng there That 1s an
impossible proposition he 1s going to
put before the House

On a matter of principle also, he
cannot say that, because let him
declare what was the intention of
this House when it enacted fhis
statute. Was it the intention that the
Chiet Justice of a particular High
Court should have jurisdiction to pass
order like this when power is given
the Governor to notify that & divi-
bench can be set up? While the
of the State is satisfled or

i

a davision bench being get up and
Governor has notified it, how ean
Chief Justice come and stand in
way® Let the Home Minister say
whether it is not against the intention
of this House. If he can agree that
this was not the intention of the Gov-

the
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ernment and of this House, while
enacting section 31(8), what is the
difficulty for him to accept this

amendment? If he is going to stand
on either prejudices or prestige, we
are prepared to withdraw this Bill
let him bring a similar Bill and got
it passed. ‘That also could be done.
Therefore, an answer is called for, so
far as that particular matter also is
concerned

I will fimsh by just pointing out
to my hon friend, Shri Achar, who
said that politics is imported into
this matter, that this has been the
subject matter of intensive political
agitation in the State of Kerala for
the last three years

Shri Achar: That may be so, but

Shri Narayanankutty Menon: And
deliberate attempts have been made
by many political parties to make
political capital out of this, by divid-
ing the people of Kerala into Travan-
core people, Cochin people and Mala-
bar people And it is only when the
new Assembly came into being that
the Government brought a resolution
and tested the bona fides of each
pohitical party, and every political
party supporied the resolution and
the resolution was passed—the ex-
Congress Chiet Minister, Shri T K
Narayana Pillai was the supreme
commander of the agitation— in order
to get a division bench at Trivand-
rum, and the agitation was withdrawn
only the assurance given at that
time that immediately the new legis-
lature comes into being something
would be done in the matter. I re-
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I un reminded of the remark made
by the Vice-President in Caleutta
that Lie mawn difficulty in India today
is not poli fcal differences, but it is
almast a crisi3 in the character of
individuals and political parties. Re-
garding this particular question I
would go a step beyond and say that
this 13 not a question of crisis of
<character but this is a question of
collapse of character, because the
Congress party in the Kerala State,
in the Trivandrum district, who were
in the forefront of the agitation just
a year before...... -

Shri V. Eacharan: Only the Tiivand-
rum district people.

Shri Narayanankuity Menon: I
di@ not know that the Kerala Congress
was divided by a partition deed into
Travancore Congress, Cochin Congress
and Malabar Congress. 1 thought
the Trivandrum District Committee of
the Congress Committee and the
Kerala Provincial Congress Commuttee
were of the same view and I thought
that Shri Parur T K. Narayana Pillai
is still & Congressman. The Distr.ct
Congress Committee of Trivandrum
has passed a resolution, and the
Leader of the Opposition 1imn the
Kerala Assembly belonging to the
Congress party extended his whole-
hearted support to the resolution. He
even criticised the resolution on the
ground that the resolution drafted by
the Chief Minister was not strong
enough to condemn the attitude taken
by the authorities concerned. I
thought Shri Chacko was representing
the Congress and I did not think that
Shri Chacko was representing a few
members of the Trivandrum district
at that time

Now an accusation was brought
sgainst the Communist Government
of Kerala, :mmediately the resolution
was passed—I say, within 15 days of
the passing of the resolution—by the
Congress saying that this particular
Communist Ministry is hand in glove
with the Central Government, they
are not dong anytning, that the Chief
Minister goes to Delhi only to have
talk with the Home Minister there,
one line, they are not doing any-

|
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thing, thet accusation was brought
against the Kerala Government. -

Sir, 1 am completely dissatisfied
with it and 1 am sorrowful today,
because I find that not even halt &
dozen members from Kerala, who
have supported the agitation, are not
present here when this most mmpor-
tant topic is being discussed. Shri
Pattom Thanu Pillai, the undisputed
leader of the Praja Socialist Party,
went to jail for this agitation, and
that Praja Socialist Party has also
withdrawn from this. I am pointmg
out this today because I am reminded
of the say that what is prevalent
today 1s the collapse of the character.

I request the hon Membérs who
are coming from Kerala whether they
belong to this party or that party—
unfortunately, Dr K B. Menon, the
only Praja Socialist member from
Kerala, 15 absent today—to suppors
this Bull; not only to support the Bill,
but if they have got any conscience
left, if they have got any bona Ades
in them and if they want to serve
the people of Kerala, let them stand
by their demand for a bench at Tyi-
vandrum Let them defy the party
whip of the pariy also, because they
have come here 1 know what
standing between the Home Minister
and Shri Easwara lIyer today in the
matter of support for the resolution
15 the party whip of the Congress
party, because undisputably every
Congressman has given his support to
this resolution If they have got
any bona fides, if they want to further
the promise they have given to the
people of Kerala that they will do
their best to get a bench at Trivand-
rum, let them vote for ths, becuuss
we are pressing for a division on this;
let them not go away without voting.
I also want to tell the Home Minister
that this 15 only a clarificatory
amendment There is no difficulty
n thai, not even an admunistrative
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Deputy Registrar and staff sitting at
Trivandrum. Only when the Chiet
Justice decided that hereafter no case
should be sent to the Division Bench
and the Division Bench should not
go to Trivandrum, the entire staf?
was withdrawn. So, I am telling that
the old arrangement of a Deputy
Registrar and only one clerk be res-
tored at Trivandrum. The building 1s
already there, lying vacant. The
library is there. Everything is there.
I cannot envisage, nor can any hon.
Member in this hon. House envisage,
any difficulty as far as the establish-
ment of the bench is concerned. If
at all there is any bona fide in the
stand of the Congress Party, let the
hon. Home Minister accept this
amendment and let the difficulties that
are suffered by the people of Tri-
vandrum be removed.

16.21 hrs.
{Mr. DepuTy-SPEAKER in the Chair}

The only interested party in the
Kerala State, which I could know
from the public utterances, was a
section of the lawyers of Ernakulam.
Of course, I fully understand the
grievances of some of the lawyers of
Ernakulam. Their grievance is that
if the Division Bench is given at
Trivandrum, some of the cases will
be lost. It might be that a few law-
yers may lose a few cases. But what
about the interests of the people of
the e:ntire district? Now, justice is
being completely denied to them
practically.

Shri Jinachandran (Tellichery):
What about the benches in the
northern parts of Kerala?

Shri Narayanankutty
could not hear him.

Menon: I

Mr, Deputy-Speaker: Then it is not
intended for him.

Shri Jinachandran: What about the
benches in the northern parts of
Kerala?

Shri Narayanankutty Menon: He did
not.stand in the way of a bench at
Calicut. If they want it they dare not
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ask because of politcal reasons.
Therefore what I am pointing out is
that a small number of lawyers is
there who seriously oppose it. They
may be very big lawyers but their
position is based on their own consi-
derations.

Mr. Deputy-Speaker: They are
troublesome everywhere.

Shri Narayanankutly Menon: I am
submitting thai feeble objections have
been raised by a few lawyers which
have been completely ignored. The
resolution has been unanimously pas-
sed by the Assembly. This demand
supported by the entire section of the
population not only of the Trivandrum
District but of the Quilon District also
be accepted in the absence of any
reasonable objection on the part of
the hon. Home Minister to accept this
clarificatory amendment. I will be
glad that the hon. Home Minister, at
least at this very late stage, will be
fulfilling a promise and an undertak-
ing given by the Congress Party in
the State long before, thrown over-
board by his own brethren in the
State because of some other reasons
now.

Pandit M. B. Bhargava (Ajmer):
Sir, 1 congratulate the hon. Mover of
this Bill for affording me an opportu-
nity to give expression to my views on
a very important questicn. The Bill
raises the fundamental question of the
power and jurisdiction of the benches
of the High Courts. On a plain read-
ing of section 51, clauges 1, 2 and 3,
one fails to understand as to why the
Kerala High Court should have come
to the decision to which it has come.
So far as the setting up of a bench
of a permanent character, as envisaged
by section 51(2) is concerned or so
far as setting up of a bench of a tem-
porary character as contemplated by
section 51(3) is concerned, that deals
only with the question of the tempo-
rary or the permanent character of the
benches. But so far as the jurisdic-
tion question is concerned. the bench,
whether it be permanent or tempo-
rary, must have the same jurisdiction
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as the main High Court itself. It is
un-understandable that on the langu-
age of the section, with due deference
to the views of the Travancore High
Court, how it could come to the con-
«lision that the jurisd.ction of a bench
temporarily formed under section 51
(3), which is to ‘be set up by the
Chief Justice in consultation with the
Governor, is restricted. That does not
deal with any restriction upon the
jurisdiction of such a bench.

If the matter is considered further
and if that interpretation is to prevail
that interpretation must only govern
the temporary benches set up under
section 51(3). But that can equally
apply to the permanent benches to be
set up under section 51(2). That
means that the institution of appeals
and other proceedings can take place
only at the main seat of the High
Court and the permanent or the tem-
porary benches will deal with only
such cases which are transferred by
the seat of the High Court. If this is
the interpretation the very utility of
this provision will go. I respectfully
submit that the question that is raised
by this Bill is of a fundamental and
substantial character. .If we go into
the genesis of the view that has been
expressed by the Travancore High
Court, it appears that the confusion
has been created by the Law Com-
mission’s report that came up for dis-
cussion before the House yesterday.
The Law Commission has, in its
interim report submitted on the 26th
of Augusi, come to the conclusion, to
a very firm and unanimous conclusion
that there should be in every Stale a
unified seat of the High Court. It
expressed unequivocally and in unam-
biguous language against the estab-
lishment of or continuance of Benches
in any State. This is a question of
fundamental character.

So far as the Government of India
is concerned, so far as the responsi-
bility of the President under section
51 is concerned, the Government of
India has chosen to take a lukewarm
attitude. It has not so far expressed
1self whether it is going to accept
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that recommendation or it is going to
rejeét it. It is on account of this
wavering and vacillating policy that
this confusion has arisen. The inter-
pretation that has been given by the
Travancore High Court restricting the
jurisdiction of a temporary Bench
under section 51(3), is, I respectfully
submit, a result of the wvacillating.
policy of the Government of India.
This matter should not be allowed to
go on in this manner. It has already
affected the State of Rajasthan inas-
much as the Rao Committee report
made thig recommendation of the Law
Commission as an excuse for its strong
recommendation in abolishing the
Bench from Jaipur. The question has
to be considered. Why is the Govern-
ment, which stands for equal treat-
ment for all, which is guaranteed to us
by the fundamental rights enshrined
in Part III of the Constitution, follow-
ing ithis discriminating policy from
State to State? If the policy of
Benches is to be accepted, all the
States must have the same facility.

So far as public opinion is concern-
ed, it has asserted itself and it has
been, wherever expressed, expressed
in favour of Benches. The reason is
quite clear. It is an accepted policy
or rather, it is primary duty of every
civilised State to make dispensation of
justice as cheap and as expeditious as
possible. The policy of having diffe-
rent Benches with jurisdiction over
different regions of the same State is
but a necessary result of this policy
of cheap dispensation of justice. I
would pray to the hon. Home Minis-
ter that, in view of the fact that this
vacillating policy has been responsi-
ble for creating injustice to the
people of Rajasthan, it will now come
to a firm conclusion and announce
whether it accepts the recommendation
of the Law Commission for a unified
seat. If that is to be done, it must
have the courage and determination
to implement that recommendation in
respect of all the States and not victi-
mise Rajasthan alone.

Again, if a unified seat of High
Court is to be located, it must be:
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located at the central place: in Rajas-
than 1n a place like Aymer or some
central place, not 1n a nook or cor-
ner where people will have to travel
300 or 400 mules for mstitution and
for hearing It is a well known fact
that lhitigants usually like their cases
to be conducted in the appellate court
by the lawyers whom they had engag-
ed m the lower court, and that means
2 great expenditure to the lhitigants

I respectfully submit that if Gov-
ernment accept the policy of unified
seat of a High Court, then 1n my
State, the High Court must be shifted
and brought to a central place, 1if
they do not, then the injustice done to
my State of Rajasthan should be un-
done by re-establishing a Bench at a
central place or at Japur or at anv
other place

With these words, I wholeheartedly
support the Bill

Shri Jimachandran: I oppose the
Bill brought forward by Shr1 Easwara
Iyer

When the Travancore and Cochin
States were Integrated, the Centre was
1 agreement with the proposal that
the headquarters of the State would
bpe at Tnivandrum, while the High
Court would be established at Erna-
«ulam That was how actually the
High Court was established at Erna.
kulam.

Now, according to Shr: Easwara
Iyer, a Bench must be established at
“Trivandrum If that 1s the case, then,
1 thunk,

Shri Narayanankutty Menon: No-
body asked for a Bench here

Shri Jimachandran: every dis-
trict will be demanding a Bench at
every district headquarters That
means that the sanctity of the High
Court would be lost. And tomorrow,
other States may also demand that
the Supreme Court should also bde
transferred to the different States in
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order that the expenses would dbe re-
duced very much. In my humbile
opinion, this should not be allowed,
and this 1s not called for Therefore,
1 oppose the Bill

Shri V. Eacbaran (Palghat) I had
no mtention to take part in the dis-
cussion But Shr Narayanankutty
Menon took this opportunity to accuse
the political parties, especially the
Congress The agitation for a High
Court Bench at Trivandrum, I may
point out, was not a political issue
It was only confined to the district of
Trivandrum They were simply
drawing the other parties into the
politics I may point out that all the
Bar Associations of Kerala, except
that of Trivandrum, have condemned
this move, and they have also passed
resolutions saying that this should
not be allowed and condemning the
way the agitation was being carried
on

As my hon friend Shn Jinachandran
has pointed out, when the Travancore
and Cochin States were integrated, a
convention was arrived at that the
High Court would be at Ernakulam
while the headyguarters of the secre-
tariat would be at Trivandrum At
the time of the establishment of a
Bench at Trivandrum, the Kanya-
kumar1 district was m the Kerala
State, and the people of the Kanya-
kumar district and other people who
were at distant places had to face a
lot of difficulties m gomng and filing
their cases and applications at
Ernakulam, that was why the Bench
at Trivandrum was allowed

Shri Vasudevan Nair: Is the hon.
Member aware that the Executive of
the Kerala Congress passed a resolu-
tion supporting this®

Shri V. Eacharan: That was the posi-
tion at that time

Shri Narayasankwity Memsw: Is
the hon Member aware of that factor?
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Shri V. Bachsran: The hon. Member
bhas had his chance alreedy; now, let
me have my say.

Now, the Kanyakumari district has
transferred to the Madras State. Now,
the Kerala State is small, and 1t con-
sists of only nine districts. The dis-
tance is not also very great, and the
High Court at Ernakulam 1s centrally
situated from Trivandrum on one side
and Kasargod and Cannanore on the
other. It is also a very convenient
place.

1 would submit once again that it
was not 8 political 1ssue The political
parties were not interested in taking
part in this movement It 1s only
the Bar Association and the advocates
who were interested in the establish-
ment of a Bench who supported this
movement The others who could
realise the difficulties and who were
aware of the expenses involved in
going to a High Court and filing cases
have passed a resolution opposing the
move and condemning it like any-
thing. Shn Easwara Iyer had stated
that all the parts of Kerala had sup-
ported this move But I would like
to point out, that all the parts of
Kerala except Trivandruan, have
condemned this agitation like any-
thing; it may be that all the political
parties .of that district might have
Joined, because that is a local demand
and nobody could be left out That
was the position at that time This
was not a political movement there

We have no objection to allowing
any number of High Court Benches
in a State. At the same time, 1t must
be remembered that Kerala 15 a small
State. When this sort of movement
was there, the people in other places
such as Cannanore, Kozhikode and
Palghat etc were also demanding
similar Benches; this is not a desir-
able thing. Of course, we have no
objection to have easy, cheap and
q dispensation of fjustice; in the
same way, supposing the people of
Kerala or any other State demand a
Supreme Court Bench at Madres or
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Mysore or in Kerala, what would be
the reaction. But accusing the poliMi-
cal parties with & certain motive is a
painful thing. It was a very painful
thing for me to find that Shri Baswara
Iyer and Shri Narayanankutty Menon
have taken this opportunity to accuse
the political parties.

49 66

I have no objection to 1t it the
Government accept this Bill, but I
object to any Member taking this
opportunity to accuse others ‘This is
all I want to say.

Shrimati Parvathi Krishnan (Coim-
batore) So he has supported it

An Hon. Member: Yes

The Minister of State in the Ministry
of Home Affairs (Shri Datar): I heard
with great interest the passionate and
eloquent appeal of the hon sponsor
of this Bill as also of a number of
other hon Members. May I point
out at the outset that there are cer-
tain difficulties in accepting this
Bill because 1ts scope has wider signi-
ficance than what the hon Member
has in view?

We had the Report of the Law
Comnéksion They gave first an
Interim Report and thereafter their
Final Report, on this question and
also on other questions That is
already before the House. Only
vesterdav we had a debate on the
Law Commission’s Report regarding
the administration of justice There
were also suggestions for amendment
pointing out the need for having more
Benches That debate has been post-
poned; 1t 13 not yet completed There-
fore, I would not like to say anything
so far as that discussion is concerned.
But there are certain circumstances
which we should take into account.
The first that I would point out in this
connection 1s that we must under-
stand that the States Reorganisation
Act which was passed by Parliament
has made a clear distinetion between
a permanent Bench and a temporary
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Bench. Now, two aspects of this
question have been ignored by hon.
Members who have supported this
Bill. One is that we have to consider
and implement, to the extent possible,
the recommendations of the Law
Commission, one of which is to the
effect that there should be only one
seat of a High Court without either
a permanent Bench or even a tempo-
rary Bench. It is not possible to set
aside or ignore the views of the Law
Commission.

Shri Easwara Iyer: The Law Com-
mission in their present Report have
not dealt with the seat of a High
Court. They have referred to it in
their Interim Report which was placed
on the Table of the House prior to
the passing of the States Reorganisa-
tion Bill. So it must be deemed to
have been rejected by this House.

Shri Datar: T am not going to accept
that position at ali. So far as the
views of the Law Comrmission are
concerned, they had stated them at
an earlier stage in their Interim
Report. May I add that they have
confirmed the same in their Final
Report? What they say has to be
duly taken into account. The Law
Commission have definitely set their
face against having any Benches at
all.

Shri Easwara Iyer: Still we passed
the Bill.

Shri Datar: That view has to be
considered. Though, as a matter of
fact, there are certain Benches, I shall
try to say very briefly today exhaus-
tively when the debate on the Law
Commission’s debate is resumed, that
wherever there are such Benches,
they are as a matter of historical
importance, and the sooner those
Benches are abnlished the better. That
is the opinion of the Law Commission,
a body of legal experts consisting of
High Court Judges and others who
have had a very long experience in
this respect. They have considered
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the whole matter. Unfortunately, this
aspect of the question has escaped
the attention of hon. Members who
have supported this Bill. What is
essential is that the High Court has
always to maintain its highest place
and the standard should not be lower-
cd at any stage. This is what they
have said.

“The efficiency of the adminis-
tration of justice should, in our
view, be the paramount considera-
tion governing this matter. The
structure and constitution of the
courts should not be permitted to
be influenced by political consi-
derations. That this has happened
in the past in certain cases can
be no valid ground for the exten-
sion of that policy. The Commis-
sion is of the view that we should
firmly set our face against steps
which would lead to the impair-
ment of the High Court with the
inevitable consequence of the
lowering of the standards of ad-
ministration of justice.”

Therefore, we have the experts”
view that the High Court should be
only at its permanent seat and should
have no Benches at all. This is a
point which has to be fully considered
and accepted, in my opinion, to the
fullest extent hecause this is a very
important matter.

Shri Narayanankutty Menon: The
Law Minister speaking on the Law
Commission report said that some of
the recommendations made by the
Law Commission are not acceptable
to the Government. So, where is the
sanctity of the Report? You are
accepting whatever is convenient to
you.

Shri Datar: No question of con-
venience or anything. Let us not
bring in convenience or political
considerations. We do not deal with
this matter in this way. So far as
this question is concerned, 1let us
consider it solely on merits.

Now, we have before us the autho-
ritative opinion of the Law Commis-
sion. That is a matter which has to
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be fully appreciated by the bon.
House. They desire that there should
be only one sest, the principal seat
of the High Court; otherwise, the
standards are WUkely to be lowered
That is their view,

As you are aware we had integra-
tions. First we had the integration of
the former Indian States Then we
bad the integration under the Union
Therefore, as a matter of histonc
record, there were High Courts in
some States and these High Courts
did continue for some time

Take the case of the former Cochin
State and the former Travancore
State There also we had weparate
High Courts for each of these States
When the question of the integration
of these two 11mportant Southern
‘Statcs arose, then the partie: agreed
There was an agreement It was u
term of the agreement of intcgration
that at Trivandrum there should be
the seat of the executive go:ernment
and also the Legislature

Sthri Narayanankutty Menon: Who
agreed to this*®

S8hri Datar: When the integration
took place 1 am quoting from the
agreement It was a term of the
agreement

Shri Narayanankutty Menon: You
mean the covenant

Shri Datar: Yes: it was a term of
the agreement If the hon Member
wants, 1 shall read 1t

“Before the integration of the
States of Travancore and Cochin
there were two separate High
Courts for the two States The
scat of the High Court of
Travancore was at Trivandrum
and that of the High Court of
Cochin  at Ernakulam The
Travancore and Cochin Integra-
tion Committce which was
appointed to go into the problems
of integration of the two States,
recommended that 1n order to
satisfy the sentiments and
wishes of the people of Cochin,
who were losing both the seat of
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thefr executive Govemment and
of the Legislature the seat of the
High Court for the new State
might be located at Ernakulam”

The executive Government as also
the Legslative machinery were kept
at Trivandrum This is a point which
has to be understood very clearly
That was agreed to between the two
parties when the integration took
place

Then, naturally. when this integra-
tion took place, we got the Travan-
core-Cochin High Court established
at Ernakulam  That continued for
some time Then, there was a desire
that o temporarv bench should be
established at  Trivandrum The
matter came up before Parliament
and Pailiament passed an Act known
as an Act further to amend the
Travancore-Cochin High Court Act,
Act No 38 of 1953 Theremn it has
been stated that such Judges of the
High Court not exceeding three n
number as may from time to time be
nominated by the Chief Justice shall
sit at Trivandrum It 1s a great
comncidence that the same expression
occurs also in the States Reorganisa-
tion Act

Then, we come to the States Reor-
ganisation Act Therein, they have
made a clear distinction between a
permanent bench and a temporary one
Permanent benches had been pro-
vided for under section 51(2) It 1s
for the President to establish a
permanent bench It reads-

“The President may, after
consultaton with the Governor
of a mew State and the Chief
Justice of the High Court for that
State by notified order, provide
for the establishment of a perma-
nent bench or benches of that
High Court at one or more places
within the State other than the
principal seat of the High Court
and for any matters connected
therewith *

Thus, it 1s not merely a wrong inter-
pretation of the order, as my hon.
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friend put it It s deliberately put
m here In this case we have been
told what a permanent bench would
be and how it 15 to be established
Now, kindly mark the distinction
between sub-section (2) and sub-
section (8) of section 51 Sub.section
(3) says

“Notwithstanding anything
contained 1n  sub.section (1) or
sub-section (2), the judges and
division courts of the High Court
for a2 new Btate may also sit at
such other place or places in that
State as the Chief Justice may,
with the approval of the
Governor, appont”

The States Reorganisation Act was
passed After the passing of that
Act, the Travancare-Cochun High
Court came to an end. It was auto-
matically abolished and in terms of
this Act, the Kerala High Court was
established at Ernakulam That was
under section 351(1), the seat also
was fixed

Then the question arose as to
whether there should be a perma-
nent bench at all at Trivandrum or
whether a temporary bench should
be established. There was some
agitation to which the hon Mem-
ber referred I would not enter
into the political or agitational aspect
of that matter at all In 1957, if 1
mustake not, under section 51(3) of
the Act, there was a temporsry bench
with the approval of the Governor
and 1t 18 now sitting at Trivandrum
That is the position which we have to
understand

Unfortunately, there i1s a difference
of judicial opinion between the
Kerala High Court on the one hand
and some of the other High Courts on
the other

Shri Easwara lIyer: All the other
High Courts
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Shri Datar: It cannot be said that
all the other High Courts had dis-
agreed

Shri Namyanankutly Menon: Can
you point out a single instance where
another High Court has concurred
with the ruling of the Keraia High
Court?

Shri Datar: You wil), therefore, Sir,
find a2 very delicate situation in this
ease The Bombay High Court and
the Madhya Pradesh High Court came
to the conclusion that it would bde
open even to a temporary bench
under section 51(3) to receive appli-
cations, appeals, etc In other words,
they have institutional powers as we
may put 1t roughly But here, in this
case, as 1t was the subject-matter
of a )judicial interpretation, the
matter went up to the Kerala High,
Court The Chief Justice of the
Kerala High Court came to the con-
clusion that section 51(8) did not allow
him to give the mstitutional powers
to the temporary bench at
Trivandrum and therefore, he did not
accept such of these cases that were
purported to have been filed at the
Trivandrum bench.

Then, as my hon friend has pointed
out, the matter went up before a
Bench of the Kerala High Court The
Kerala High Court came to the con-
clusion that Section 51(3) did not
allow the powers of receipt and
powers of institutions so far as the
temporary Bench at Trivandrum was
concerned Therefore, here we have
a judicial decisjon which should be
taken into account Though it 18 true
that 1n the case of some other High
Courts

Shri Easwara Iyer All other High
Courts

Shri Datar: I do not accept the
expression “All”

Shri Easwara lyer: Can the hon
Minister point out one instance?

8hri Datar: There are Benches only
in some States In Bombay and
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Madhya Pradesh they took the view
that such powers could be exercised
by the Benches also. That was a view
taken by some Judges, and therefore
the receiving powers are there. But
#0 far g8 the Kerala High Court 1s
concerned they took a view that the
Bench could have no powers. When
there was such a difference of opinion,
naturally the Government of India had
to take a view which was naturally
in consonance with, so far as Kerala
is concerned, the Chief Justice’s view
which we accepted for the time being.
Thereafter we consulted the highest
judicial authority that we have under
the Government of India, the
Attorney-General, and he gave the
opinion that, with due deference to the
views taken by the Bombay and
Madhya Pradesh High Courts, the
view taken by the High Court of
Kerala was quite correct so far as the
interpretation of section 51(3) was
concerned.

Under these circumstances, we were
at this position that it was open to the
party to seek & judicial interpretation
from the highest court, namely the
Supreme Court of India

Now, my hon. friend with vehemence
stated that a particular man did not
g0 to the Supreme Court because he
had no means or his particular require-
ments were satisfied. So far as that
question 15 concerned, it 1s certanly
open to any citizen of Kerala or any
other litigant to approach the Kerala
High Court in the first instance and
then take the matter to the Supreme
Court.

Shri Narayanankutty Menon; Free
of cost?

Shri Datar: Therefore, when the
matter was judicially interpreted by
the Kerala High Court, naturally it 1s
open to any hon, Member or any
¢citizen of India affected by this decision
to take the matter at any time to the
Supreme Court. There is no question
of this right being barred to all the
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citizens of India only because in one
case a particular order has been
passed. Therefore, I do not under-
stand why my hon friend, Shri Menon,
said that we are not going to the
Supreme Court at all.

Shri Narayanankutty Memon: It is
a very unfortunate understanding of
the law. Nobody can go to the
Supreme Court of his own accord.

Shri Datar: 1 have explained the
position and I do not wish to explamn
1t turther. Even now what wall happen
18 this. The Kerala High Court will
confirm the decision and against the
confirmation of the deasion it would
be open to the aggneved party to
approach the Supreme Court That
right cannot at all be denied. There-
fore, this 1s a matter eminently fit for
being taken to the Supreme Court, and
this was the answer that the Home
Minuster gave when a particular ques-
tion on this matter was asked,

Therefore, Sir, we have got these
two matters before us. One is that
the Kerala High Court has taken a
view and it has judicially interpreted
section 51(3), which wview finds
confirmation from the highest legal
adviser to the Government of India.
Secondly, we have got the larger
question as to whether Benches should
be allowed as a matter of course. So
far as the Kerala Bench is concerned,
that Bench is there. 1 would like to
£0 mto the merits and the advisability
or otherwise of having a permanent
Bench at Trivandrum. That question
was raised 1n Parliament and I have
already explained the pros and cons
of it Trivandrum happens to be at
a place which 1s very near the
southern border of Kerala, within a
few miles from the sea,—I am speak-
ing subject to correction Under these
circumstances .t would be open to the
Kerala Government to consider the
question as to whether there is a need
for the establishment of a permanent
bench at Trivandrum. If for instance,
any proposal is received from the
Chief Justice of the Kerala High
Court or from the Kerala State Gov-
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ernment, then that question will
surely be considered on merits with
such sympathy as it deserves.

If, as my hon. friend desires, we
should accept this Bill, the effect or
the impkcation may kindly be under-
stood. He is virtually removing or
‘wiping out all the differences between
-2 permanent bench and a temporary
bench. So, this aspect of the matter
has to be understood. I.et us not
look at it from the point of view of
-either Trivandrum or Jaipur or, as
one of my friends suggested, Ajmer
also. It is a question which has to be
considered by Parliament, and Parlia-
ment has to consider the Law Com-
mission’s report with the respect it
deserves. The Law Commission has
stated that so far as the high courts
are concerned, apart from the
Supreme Court, the high courts are
the highest seats of justice and the
‘highest seats of justice ought always
to be maintained without the lower-
ing of standards. They are of the
view that there ought to be no bench
at all. That naturally implies that
‘wherever there are benches those
‘benches should disappear as early as
possible and as conveniently as possi-
ble.

My friend needlessly accused the
Government of India of discrimi-
nation. There is no question of any
discrimination against any particular
place.

Shri Narayanankutty Menon: How
‘many times have you issued ordi-
nances in direct contravention of the
rulings given by the Supreme Court
to get over their judgments?

Shri Datar: This is a question which
affects the prestige of the Supreme
Court.

Shri Braj Raj Singh (Firozabad):
How is prestige affected by this?

Shri Datar: The authoritative opi-
nion of the Law Commission is a
thing which cannot be brushed aside
very lightly. Therefore, I would re-
quest the hon. Member to understand
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the implications. I can sympathise
with my hon, friend or with those
who want a temporary bench at Tri-
vandrum to have more powers, but
that question has to be considered in
the context of the larger implications
of having all other benches, perman-
ent or temporary. A final decision
has to be made in this respect, and I
am confident that we shall have a
fruitful discussion on this question.

I would not like to reply to the
Jalpur case because I have got some
grounds which I need not mention at
this time. We have got a report of
the special committee, the Rao Com-
mittee, which was appointed for this
purpose. The Rao Committee defi-
nitely stated that there should be nd
bench at Jaipur at all. It is only
under these circumstances that the
Jaipur bench came to be abolished.
When these two questions are pro-
perly settled, namely, whether the
Law Commission’s report should be
fully accepted and whether we should
or should not maintain a distinction
between a temporary bench and a
permanent bench, then only will this
question receive due consideration.

17 hrs.

There is particularly nothing so far
as the case for Travancore is con-
cerned, but whatever claim it has
either for a permanent bench or a
temporary bench will have always to
be considered with such sympathy as
it deserves. Therefore, I would re-
quest my hon. friend not to press this
particular matter. We shall consider
all the matters and we shall try to
follow the best course that is possible
after taking both the sides into con-
sideration.

I once again request my hon. friend
not to press this amendment.

Shri Easwara Iyer: One small point
in reply. My friend the Minister
stated that the Law Commission has
given a strong recommendation re-
garding the highest standards of jus-
tice. But I believe as a lawyer that
the highest standards of justice can-
not be attained by a high court judge
just because he sits in one place, in &
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very palatial building. It depends
upon hig legal erudition. It depends
upon his capacity. Just because he
sits in a division bench in Trivan-
drum, the standards are not going te
be affected. Then, the question of
abolition of benches was not within
the terms of reference of the Law
Commission. The Law Commission
came in August, 1955 with an interim
report voluntarily and  gratuitously.
This House desired the establishment
of a Constitutional Bench under the
States Re-organisation Act, ignoring
the voluntary and gratuitous repor:.
The Law Commission may be big,
but we need not accept it as final.

Shri D, C. Sharma: Let him give
the reply next time.

Mr.'Deputy—Speaker: What about
the appeal of the hon. Minister?

Shri Easwara Iver: I am
the Bill.

pressing

Mr. Deputy-Speaker: Then I will
put it to the House.

Shri Raghunath Singh: I may be
allowed to move my Bill in the end.

Shri Datar: The other Bill is ot
finished vet.

17.03 hrs.
» [MRr. Speaker in the Chair]
Mr. Speaker: The question is:

“That the Bill further to amend
the States Reorganisation Act,
1956, be taken into consideration.”
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The Lok Sabha divided”: Avyes 10;
Noes 94.

The maotion was negatived.

17.65 hrs.

MIRZAPUR STONE MAHAL
" (AMENDMENT) BILL

(Amendment of Section 3)

Shri Raghunath Singh (Varanasi):
I beg to move thal the Bill further to
amend the Mirzapur  Stone  Mahal
Act. 128% b t=2k. into consideration.

Mr. Speaker: The hon. Member
mayv continuc his speech the next
time.

BUSINESS ADVISORY COMMITTEE
FORTY-SECOND REPORT
Shri Rane (Buldana): I beg to pre-

<ent the Forty-second Report of the
Business Advisory Committee.

17.07 hrs.

The Lok Sabha then adjowrned till
Eleven of the Clock on  August 29,
1959/Bhadra 7. 1881 (Saka).

*Names of members who recorded votes have not bzen included undcr the direction
of the Speaker as the photo copy of Division result did not clearly show the names of all

members.
192 L.SD-—3.





