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Mr. Speaker: The question is.

’That clauses, 1, 2, 3, the Sche-
dule, the Enacting Formula and 
the Long Title stand part of the 
Bill".
The motion was adopted.

Clauses 1, 2, 3. the Schedule, il«' 
Enacting Formula and the Long Title 
were added to the BiU

flhilBMtl Tarkssfcwart giafca: Sir. 1 
beg to n o n :

"That the Bill be passed ’

Mr. Speaker: The question is 

‘That the Bill be passed”

The motion ioat adopted.

12.4? k n .

MOTION RE FOURTEENTH HE 
PORT OF THE LAW COMMISSION— 
contd.

Mr. Speaker: The House will no* 
proceed with th*» further con hide ra-
tion of the following motion movea 
by Shri Bam Krohan Gupt* on tn? 
27th August, 1959. namely —

"That thi» House takes note j ! 
the Fourteenth Report of the 
Law Commission on the Reform 
of Judicial Administrate. 
(Volumes I fc II) laid on the 
Table of the House on the 29th 
February. 19»."

Shrt B. N. Da tar may continue hi-> 
speech

IB* Willir «f State Is the Mteb- 
try «f laws Affairs (Shrt Dalar):
Sir, I had been replying yesterday to 
some of the points made by the hw 
Members tn regard to this Law Com-
mission's Boport on the administra-
tion o f JtMtMt in India

Now, the last point that I had then 
Seen dealing with was an important 
lucstion in which considerable inter-
est is taken by hon Members, namely, 
the separation of the judiciary from 
the executive I wan pointing out 
that m inroe Sutci, and by now* in 
one moii Stall., there has bsen com-
plete separation o.* the judiciary from 
the executive In respect of the other 
States T 'hall briefly point out what 
the position is

So far as the StaU of Bihar is con-
cerned, in twt-ive out of seventeen 
districts, the separation has been al- 
u»ady in force And so f y  a* the re-
maining five districts are concerned, 
thi State Government are now con-
sidering as to when the separation 
should be further introduced

In Madhya Pradesh, may I point 
out that there is complete separation 
<>f the judiciary from the executive in 
the whole of the States except the 
Mahakobhdl region The State Gov-
ernment tune decided to effect such 
separation in the Mahakoshal region 
a No, and the question of implement-
ing this decision is engaging their 
attention

In M> soit. separation of the judi-
cial > from the executive has «nce 
been effected in the whole of the 
State except Coorg To complete 
their scheme the Government a: - 
considering the question of posting a 
Judicial Magistrate m Coorg

In the State of Punjab, there is de 
facto separation of the judiciary from 
the «.xecuti\e in the area of the erst-
while PEPSU and also in some dis-
tricts of th* erstwhile Punjab States 
And that was done by means of cx« 
cutivo orders The question of in-
troducing complete separation 
throughout the present State of Pun-
jab and also undertaking legislation 
is engaging the attention of the State 
Government

In UP. the scheme for the separa-
tion of the judiciary from the execu-
tive is in operation la twenty out of
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fifty-one districts of the State, and 
the State Government are considering 
the question of introducing complete 
separation throughout the State of 
U.P. during the next two yean. 
In West Bengal a scheme for the 
separation of the judiciary from the 
executive has been in operation • in 
all the districts of the State since last 
year and necessary legislation in this 
respect is going to be undertaker* 
With regard to the other States, th< 
question u  still under consideration 
For example in the States of Assam, 
Orissa and Rajasthan, they have 
taken preliminary steps.

TVftu to 'will be found that moat ot 
the States have already taken re-
course either to legislative measures 
or to executive measures for the pur- 
pose of effecting the separation of 
judiciary from the executive.

Another question was raised as re 
gards the recommendations of the 
Law Commission and that was, there 
ought to be no trial by jury at all 
Hie House is aware that about three 
yean ago we had an amendment, a 
detailed amendment, to the Code of 
Criminal Procedure, and then the 
position was made clear The provi-
sions relating to trial by jury wer^ 
retained and it was left to the vari-
ous State Governmenti either to con-
tinue the system of trial by jury or 
to abolish it as they thought At. In 
the light of that, I shall point out 
what the present position is Though 
it is true that the Law Commission 
have stated that there ought to be a 
complete abolition of the system of 
trial bv Jury, there are certain areas 
in India where the system has been 
found to be fairly satisfactory. In 
the three presidency towns of Bom-
bay, Calcutta and Madras, it will be 
found that thi< system of trial by 
jury is in force and has been gene-
rally found to be satisfactory Out-
side the presidency towns, in these 
three States, in the mofussil. it is 
optional. That means it is open to 
the State Government to have it in 
some district* or not to have i t  But

.v<*t,£he point I was urging was Oaat in 
''\£he presidency towns of Bombay, 

Calcutta and Madras, this system has 
been found to be fairly satisfactory

Therefore, the question arises a* 
to whether, when such a system is 
found to be satisfactory, it should be 
abolished at all After all, trial with 
the aid of a jury is an Important tie* 
ment in the administration of justice, 
in that it associates the people there-
with. Therefore, the abolition, if at 
all it is to come, should came out of 
the desire or the wishes of the State 
Governments, and wherever this sys-
tem has been working fairly well, 
there should be no hurry to put an 
end to it altogether There are some 
States where the system is in opera-
tion For example, in Bihar, in ten 
out of the 1? districts, the system is 
already working In Madhya Pradesh, 
in three out of 43 revenue district*, 
it has been working In Mysore, in 
nine out of 19 districts, this system 
has bwn in force In the following 
States, the trial by jury in not in 
operation at all They are: Andhra 
Pradesh. Assam, Kerala, Orissa, Pun-
jab, Rajasthan and Uttar Pradesh 
Therefore, so far as this question is 
concerned, though it »  true that the 
Law Commission have rccommeadea 
the abolition, still, the policy of the 
Government of India is to leave it to 
the States concerned so that they can 
take into account their own experi-
ence so far as trial by jury is con-
cerned As it is, we should rather 
leave the question to them

Certain other suggestions were 
made For example, it was :aid that 
the system of investigation should be 
perfect; that there were many dcfucts 
in this system and that as far as 
possible the investigation should be 
scientiAc. In this respect, may I point 
out.that there are, in certain States 
like West Bengal, what are known 
as forensic laboratories where it it 
possible to have an investigation con-
ducted on modern and ackntiflc h a m . 
The Government of India also h m
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one such laboratory at Simla, and 
advantage is takan by the Stale 
Governments alao for introducing new 
and scientific mthods for the purpose 
of effecting proper and expeditious in-
vestigation. That is • point which 
has always engaged the attention of 
Government. We are anxious to see 
that, firstly, there is a proper system 
of investigation and secondly that the 
investigation is carried on as expedi-
tiously as possible

Some hon. Members suggested that 
the confessions of the accused person 
should be recorded only before cer-
tain officers. Here, may I point out 
that when an accuscd person is in-
clined to make a confession, then hr 
has to be brought before a magis-
trate and the magistrate takes al! 
proper precautions to see as to whe-
ther the confession ts not likely to 
be voluntary or whether the 
confession likely to be made by 
him is under a possible coercion 
of certain authorities That is 
the reason why roo t̂ of the high 
courts have laid down very proper 
precautionary rules that have to be 
followed before the magistrates ac-
tually record the confession* There-
fore. the present system is fairly 
satisfactory and no further change* 
are necessary in that respect 

Another larger question was raised 
as to whether legal assistance was be-
ing offered to poor litigants So far 
as the general question is concerned, 
my hon. collcaguc, the Law Minister, 
will deal with it, but. as it has a 
bearing on Scheduled Caste* and 
Scheduled Tribes, to that extent, my 
Ministry is also seised of that ques-
tion We are making grants to the 
various State Governments on a 50-50 
footing. Since 1W5 we have been 
making grants to them on this bast< 
and a number of States have taken 
advantage of this particular aid bv 
the Government of India. I would 
not deal with it at great length, but 
1 may point out that in respect of 
Scheduled Castes legal assistance is 
provided by the Governments of 
Andhra Pradeah, Bihar. Bombay. 
Kerala. Madhya Prade*. Madras.

Mysore, Orissa, Punjab, Rajasthan, 
Uttar Pradesh, Jammu and Kashmir, 
Pondicherry, and the administrations 
of DeJhl, Himachal Pradesh and Tri-
pura. In respect of the Scheduled 
Tribe? also, in a number of 8tates 
such aid is being offered. It *as not 
necessary for me to pursue this point 
but for

S b i Stnhaaaa Singh (Gorakhpur): 
So far as Uttar Pradesh is conccmed 
no legal aid is offered to the poor 
litigants.

Shri Datar; Are they not being 
helped in Uttar Pradesh?

Shri Stnhasan Singh: In Gorakhpur,
I know that 0 0  help is given. I aaa 
not sure about the position in other 
districts

Shri Datar: This is the information 
that we have got Legal assistance is 
piovided by the Governments of a 
number of States Yes, I now find 
that so far as the Scheduled Castes 
and Scheduled Tribes are concerned, 
no help has been asked for by Uttar 
Pradesh from the Central Govern-
ment But there are a number of 
States to which such aid has been 
given on the basis which I mertioned, 
and I am happy to point out that 
large sums of money are being spent 
in giving legal aid free to ruch per-
sons as are entitled to it or as are 
m need of it

Shri Slnhasan Singh: Has not
Uttar Pradesh asked for any legal 
aid?

Shri Datar: It has not asked So
far a< the question of aid to the* Sche-
duled Castes and Scheduled Tribes 
m Uttar Pradesh is concerned, the 
hon Member is right But they are 
dealing with this question on the 
basis of their own resources Possibly 
they are dealmg with this question 
on a general footing and not on the 
footing of Scheduled Cartes and Sche-
duled Tribes only I have given the 
information which I Have got so far 
as these States are concerned

The last question to which an hon. 
Member made a reference was that 
the high courts were not working for
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an adequate number of days. On this 
upect, the House is aware that we 
had a discussion on two Bills before 
this Howe—The Supreme Court 
Judges (Conditions of Service) BUI 
and the High Court Judges (Condi-
tions of Service) Bill. In those Bills, 
it was laid down that so far as this 
question is concerned, in the case of 
the high courts it might be open to 
the President to fix the number of 
days. It was also pointed out that 
the fixation of the vacations would 
be made after consulting the State 
Governments and the High Courts. 
We have taken up this question with 
the various State Governments and 
T am happy to And that there are a 
number of States where already the 
number of days is 210. In some States 
H will be 210 from this year and in 
the case of a number of others it 
will be 210 from the next year. There 
are only two or three cases where 
die number is not so large We are 
trying to persuade the High Courts 
through the State Governments to 
see to it that this minimum number, 
which has been laid down at the Law 
Ministers' conference some year; ago. 
is Maintained This matter is being 
pursued and implemented with the 
consent or the concurrence of the 
various High Courts So, that prob-
lem has been solved to a large extent 
and it will be fully solved as early 
as possible by the largest measure of 
persuasion which is likely to be effect-
ed in such cases. So, I might inform 
bon. Members that the position is 
fairly satisfactory tn that respect.
Ilka*.

Some hon. Members made certain 
remark' about the judges, about the 
pay that they are getting and as to 
whether there ought to be a contempt 
of court proceeding at alL May I 
point out that the subordinate judges 
and also the magistrates, apart from 
the higher category o f judges, are 
chosen after a full scrutiny. So* I 
would request bon. Members to use 
vary careful words in referring to 
them. The judges, either on A * civil

or on the criminal aide have bean 
doing very good work. Great efforts 
are taken to choose the best of them 
and they are carrying on their work 
on the whole very satisfactorily. It 
is one of good fortunes of India that 
the system of judiciary from top to 
bottom has been working very satis-
factorily on the whole and their in* 
dependence is maintained to the full* 
est extent. So, when we make re-
ference to them, let us use words of 
restraint. It is absolutely essential 
that their dignity ought to be main-
tained in the interests of the proper 
administration of justice.

Sir. I have dealt with a number oi 
points with which my Ministry is more 
or less directly concerned.

Shri Slahasaa Stagh: The Law Com-
mission have recommended that a 
Ministry of Justice should be formed. 
Before it is formed, they have recom-
mended that a Judicial Secretary 
be appointed to look into the co-
ordination work. May I know whe-
ther Government have appointed a 
Judicial Secretary.

Shri Datar: For what purpose?

Shri Slahasaa Stagh: In their last
rccommendstion about the Ministry of 
Justice, they have suggested it.

Shri Datar: The whole report is 
under consideration The Government 
of India are considering the various 
recommendations to the extent they 
arc concerned. The State Govern-
ments are also considering it, because 
the largest measure of judicial work 
is done by the various courts in the 
various States.

Shri Stahasaa Stagh: Just before 
signing the report, the Law Com* 
mission have recommended that Gov-
ernment should appoint a Judicial 
Secretary to look into matters of co-
ordination between the Ministry of 
Home Affairs and the Law Ministry.



8krl Datar: I replied to this ques-
tion yesterday when I dealt with the 
recommendation for the establish-
ment of a Ministry of Justice. Possibly 
the Judicial Secretary, which the hon 
Member has in view, will have some* 
thing to do provided a Ministry of 
Justice is established Both these 
questions go together. In any case. I 
can assure the hon. Member that the 
xrhole question is under full exami- 
lation and whenever Government 
take proper steps, naturally the other 
incidental steps will also follow.

Shrl Khushwaqt Bel (Khen): In
page 1226, the Law Commission have 
said:

"The establishment of a Minis-
try of Justice may take some 
time It » ,  therefore, necessary, 
particularly in view of the fact 
that subjects with which we deal 
tn this respect are matters dealt 
with partly by the Home Minis* 
try and partly bv the Law Minis-
try, that a Special Officer of the 
appropriate status and experience 
should be appointed to take up 
the consideration of our recom-
mendations with the State Gov-
ernment* with a view to their 
speedy implementation ”

We want to have some information 
about the appointment of this Spe-
cial Officer

Shri Datar: Government are examin-
ing this question also.

Skii Baas Irishes Gapta (Mahen- 
dragarh): May 1 know whether there 
is any proposal to give legal aid to 
workers and the labour class, just 
like other poor persons?

Shrl Datar: Poor litigants would 
include the labour class also When-
ever there are any cases against them, 
they would also come under that

The Malster af Law (Shrl A. K. 
Sen): Mr. Speaker, Sir, much of m.v 
wort has been made light by my
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colleague, Shri Dater and I think I 
shall have very little to deal with in 
the course of my intervention. 80 
far as the question of the High Courts 
and the Judges are concerned, 1 do 
not propose to say anything. The 
point has been covered by the Home 
Minister in the course of his reply 
on the floor of the House during the 
debate of the Home Ministry's Grants 
this year I had also dealt with this 
matter during the debate on the 
entire Law Commission report when 
the Law Ministry's Grants were dis-
cussed this year X am afraid we 
have hardly anything new to add

I only wish to say one thing and 
that is this, that we are certainly 
agreed, all of us here, that nothing 
should be done or said m public 
which undermines the prestige of the 
judiciary, whether they are judges of 
the High Courts or of thp subordinte 
courts So far as the judiciary is 
concerned, every democracy must 
preserve its integrity and prestige. It 
k  on the independence of the judi-
ciary that the future of our Consti-
tution depends.

In fact, I was myself struck with 
admiration when I went throifeh 
many of the judgments of the judi-
ciary both in the High Court and the 
subordinate courts in the State of 
Kerala dunng the last 27 months 
Kerala is a State which possibly did 
not enjoy the tradition of a very 
strong, independent and fearless judi-
ciary as some of the other States At 
least that is what the people thought, 
because it belonged to an Indian State 
and it did not have the advantage of 
the fearless judiciary, which some of 
the other States, had. even during 
the British days But I was struck, 
at I said, with admiration when I 
found magistrates, subordinate judges, 
High Court judges, all without any 
exception, coming up to the occasion 
whenever the rights of any citizen 
rame up before the court for determi-
nation or whenever there was a com-
plaint that there was infringement of 
either individual or fundamental 
Tights That to my mind shows, if
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any proof was necessary, how neces-
sary it it for our Constitution to be 
supported by a fearless judiciary 
everywhere, whether they belong to 
the subordinate courts or the High 
Courts. Therefore, I shall try to 
modify or, if I may say so, add to 
the remark of the Law Commission 
on the judiciary, by saying that 
nothing should be done or said in 
public which hurts the judiciary, 
whether they belong to the subordi-
nate judiciary or to the High Court 
level. We must see that our judges 
are respected Even when they go 
wrong the proper course is to have 
them corrected by talcing the matter 
to the higher courts, and not by 
attacking the judges publicly. Of 
course, if there are any lapses in their 
conduct outside their Judiciary duty, 
then like any other citizen they would 
be open to criticism.

But I have been pained to notice 
myself that a responsible Commisison 
has indulged in remarks which have 
not improved the prestige of the judi-
ciary though I am sure this was 
never intended by the Law Commis-
sion. Reading the report one carries 
the impression as if the judiciary has 
been packed during the last twelve 
years of our independence with men 
who possibly do not rise to the same 
stature as we expected them to. That 
is, unfortunately, the impression 
which has been created in the public 
mind generally And I am positive 
that the Law Commission never 
intended that that impression should 
have been created, but their rather 
wide remarks all over the report 
concerning the judiciary have created 
the impression that the best men 
have not been taken that men 
have been taken on extraneous consi-
derations and, therefore, the quality 
of the judiciary has suffered.

Shvt BaghnMr Sakai (Budaun) 
Not in every case

Shri A. K. Sea: Anyhow, that is 
the impression created. I am sure in 
no case has the quality of the judi-
ciary suffered since our independence

I am bold enough to say that There 
had been bad judges in Die put and 
there would be bad judges in the 
future, at in every otfter country. 
But a bad judge is not dishonest to 
his duty. He may be wrong in his 
judgment. But nowhere have we 
found judges, ever since indepen-
dence, whether in the High Courts or 
in the subordinate courts, who have 
been dishonest to their supreme 
duty of dealing with or dispensing 
justice as between man and man. 
And. as 1 said, history of the Kerala 
judiciary during the last 37 months 
has proved, if proof was needed, that 
the judiciary all over the country 
stands on very sound foundations and 
it still consists of men who are not 
afraid of anyone. They may be wrong 
and they may do wrong, as all human 
beings do Judges go wrong in 
every country. Otherwise, there would 
have been no necessity of courts of 
appeal, or the Supreme Court, or the 
House of Lords, or other supreme 
tribunals

But the whole question is: have
they been dishonest to their funda-
mental duties which they owe to the 
public and to the State9 And have 
they also proved untrue to the oath 
which they have to take when they 
take up their judicial duties? I must 
say without any fear of contradic-
tion that the judges in independent 
India have proved equal to, if not 
better than, their predecessors during 
the British days, and I think we owe 
it to the Judiciary outside this House 
to acknowledge it on the floor of this 
House That is the least we could 
do to pay our tribute to the magnifi-
cent judiciary with which we have 
been endowed by the Constitution 
and under the Constitution. That is 
enough for me to say with regard to 
the chapter concerning the High 
Courts and the judiciary.

Then Shri Ram Kriahan Gupta 
talked about benches of Hi^h Courts. 
1 am afraid, personally speaking— 
here again I am not ■peaking for ft*  
Government, because no decision has
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been taken yet on any of the major 
recommendation* of the Law Com-
mission—I ana not sure if we can 
impose a rule of the thumb all over 
India, irrespective of the peculiar 
problems concerning each State. The 
traditions of each State, its territorial 
size and other problems must neces-
sarily determine this question of 
having more than one bench sitting 
in more than one place. England, for 
instance, is a small country Never-
theless it has got a High Court 
which goes out in circuit all over 
the country, based on history, based 
on traditions and based on reason 
possibly, and they have seen no
tMMft \
desh, both the courts of Lucknow and 
Allahabad have their own traditions 
which have served their own purpose, 
having regard to the huge size of the 
State, its huge population and various 
problems which make it difficult for 
litigants to reach one bench located 
m one place from distances which 
may be very long in particular cases 
Yet, in other cases, other factors 
might dictate the formation of only 
one High Court located only in one 
place

For instance, the question of Raja>- 
than has been taken No doubt 
there was this question of convenience 
of litigants reaching the High Court 
located m a particular place, but 
there were so many other factors 
governing the question of locating 
one unified High Court in Jodhpur 
Tfcose facts have been considered in 
detail by the Capital Enquiry Com-
mittee Jaipur, fortunately, has been 
endowed with most of the offices 
belonging to the State of Rajasthan 
and also to the Centre Jodhpur 
which was an important State before 
integration, lost almost every impor-
tant office. There was, therefore, a 
demand, which could not be dismissed 
summarily, for having at least the 
High Court located there. For ins-
tance, why is the main High Court 
located in Allahabad in Uttar Pra-
desh though the capital is at Luck-
now? There was acme reason for it. 
M2LSD~5.

as>art from history, apart from the 
traditions of the Allahabad High 
Cc,urt

Shri Raghubir Sahai: Formerly,
the capital was also in Allahabad.

Shri A. K. Sen: So far as Rajas- 
lha*i is concerned, there was no State 
of Rajasthan before. As I said, his- 
tgry, sometimes accidental circums- 
^nces, local factors, exigencies or 
l^e needs of the population of a parti- 
ctllar area and various other factors, 
make the choice of either one or 
more benches desirable for a parti- 
Clilar place, whereas the fame choice

not.hold.40od_far. another. State.. 
therefore, as I said, speaking perso-
nally myself, I am not prepared to 
^cept straightaway the recommends- 
^on of the Law Commission that 
ifierc should be one bench throughout 
(he State It may be that in parti-
cular places there would be justifica-
tion for having one bench and yet 
,n other cases that may not be so but 
fin this—I speak entirely personally 
*md not on behalf of the Govern-
ment. because 1 have made it quite 
flcar that the Government has not 
decided on this matter—apart from 
the question of the State of Rajasthan, 
in which case a decision was taken 
quite a long time ago

Pandit D. N. Ttwary (Kesana): 
May I ask one question* The hon 
Minister of Home Affairs, while 
speaking yesterda>. categorically 
stated that in future there will be no 
additional benches in any of the 
States Is that the view of the Gov-
ernment'’

Shri Datar: 1 never said so I have 
said so “subject to the realities of the 
situation" That is how the press 
have reported

Shri A. K. San: Knowing Shn
Datar as I think 1 do, I am very 
surprised to hear that he could have 
made such a sweeping statement, be-
cause the report that I read today 
gave quite a different picture. What 
he said was that the utmost consi-
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deration would be given to the recom-
mendations of the Law Commission. 
There is also the feeling that a uni-
fied bar located in one place is good 
Of course, it is an important thing. It 
is true that a good bar is not created 
unless it is located in one place in 
one High Court. But that is a diffe-
rent matter.

As I said, this is a matter which 
cannot be decided so quickly and so 
summarily. Local factors, circums-
tances, history, tradition, various 
other things, play their part in the 
matter of choosing the site, so far as 
a particular High Court is concerned

The next question raised by Shri 
Ram Krishan Gupta was the question 
of improving the legal education. I 
heartily agree with him. Not only 
should the standards of our legal 
education be improved but also the 
work of research in the field of law 
should be taken up. Both are
equally important and I suppose in 
that matter the responsibility of the 
Ministry of Education is more than 
that of any other Ministry. We can 
only give our suggestions m the mat-
ter. I am happy to note that
during the last few yatrs this
matter has been considered fre-
quently by the different universities 
and they are trying to revise their 
syllabuses to make them up-to-date 
For instance, in many of the univer-
sities even now the syllabus includes 
subjects which are absolutely anti-
quated and are of no value whereas 
modern subjects like labour laws, 
tax laws and other important com-
mercial laws, like the Company Law 
are not taught there. I know in my 
own university, the Calcutta Univer-
sity, I think even today income-tax 
is not a subject, labour laws are not 
taught and Company Law is not 
included in the syllabus

Shri N. ft. Oheah (Cooch-Behar) 
That is the case of other universities 
also

fikrt A. K. Sea: I should think so
But they have changed it Company

Law is going to be introduced next 
year. Yet the? study the antiquated 
systems of land laws which are no 
longer prevalent, Roman laws and 
various otner laws without knowing 
many ot the other important bran-
ches of law which they have to deal 
with when they actually come out as 
legal practitioners or possibly also as 
pure students of law. So far as the 
Ministry of Law is concerned, we are 
trying to devise a model syllabus and 
circulate it to the different universi-
ties and to the different High Courts 
for the purpose of seeing that our 
standard of legal education goes up.

Shri Kasliwal dealt with the purely 
local question of the Jaipur Bench.' 
The matter has been dealt with by 
Shn Datar and 1 do not want to add 
anything to it

Tht- next question raised by Shn 
Bhattacharya is as follows He said 
that appeals to the High Courts 
■hould be reduced That is a very 
general proposition I am personally 
in favour of giving appeals in regard 
to the most important matters Take 
our anomalous procedure today If 
then* is an ordinary title suit invol-
ving Rs. 5.000 - in value there is an 
appeal to the District Court and possi-
bly a second appeal If it exceeds 
Rs 5,0001- in value there is an appeal 
to the High Court, whereas in many 
important matters, like, customs 
cases, income-tax cases and other 
cases where possibly the amount in* 
volved may be lakhs and lakhs of 
rupees there arc no appeals. In 
fact the pattern of litigation has 
changed so much in our country that 
many of the appeals provided tor 
have become out of date and possibly 
new fields of appeal should be 
thought of It is a thing which can-
not be settled for all times. We hgye 
to see whether the courts which a re  
deciding the dispuates in the Ant 
instance are deciding it in a  m a n n e r 
which justified the abolition of ap-
peals from them.
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It it the duty of the Law Commission 
to report on such matters For that 
very purpose the Law Commission 
wax appointed, but it has been

Shri A. K. Sea: They have done
so About the question of adminis-
trative tribunals and various othei 
matters they have done so But I 
wish

Mr. Speaker: They have suggested 
administrative tribunals

Shri A. K Sen: They have

Mr. Speaker: To give the right of 
appeal in such onset

Shri A. K. Sen. Yes In tact I 
personally am in favour of adminis 
native tribunals in many of the im-
portant matters because at the prc- 
«n t moment, as you know, we have 
many administrative tribunals, exe-
cutive officers deciding very impor-
tant points Take foi instance, for-
feitures and penalties in proceedings 
under the Sea Customs Act in which 
u man may be fined several lakhs of 
rupees and so .tlso under various 
other Acts and yet so fat as the 
findings on facts are concerned, they 
are conclusive High Courts cannot 
interfere They can only interfere 
under limited circumstances, where 
rather the tribunal has exceeded its 
jurisdiction or has taken into account 
vxtraneous circumstances or has dealt 
with the matter contrary to the rules 
of natural justice. There the High 
Court can interfere but not on finding 
of facts So long as they have an 
iota of evidence and they haw given 
the right of hearing to the person 
u&tteved there is no right of appeal 
Therefore it is a sweeping statement 
to make that we should abolish ap- 
P*»N as much as possible After all, 
mho? ik not done mere!) by the 
Quickness with which it is done or 
by the summary manner by which it 
«  done but also by the quality of 
justice which it really dispenses The 
primary purpose of Justice is justice

and not speed though speed is neces-
sary to make that justice effective 
Therefore the whole question of ap-
peals, limitation of the right of ap-
peal, extending new fields of appeal 
in regard to new patterns of litiga-
tion are matters on which more 
thought •■hould be given But in the 
mf'intime, hon Members are aware 
that before the Law Commission's 
Report at the last Law Ministers’ 
conference certain decisions were ar- 
i.icd «it, which were communicated 
to the different High Courts, devising 
methods by whim more work may be 
•“"trusted to single benches so that 
more judges will be available for 
dealing with tht existing amount of 
work and also entrusting more work 
possibly to district judges In many 
of the States. 1 think, the recommen- 
d itiois hive been followed and in 
other States whtie they have not 
been followed they are in the process 
of being followed Possibly they are 
<.n.Ung also for the Law Commission’s 
r< '•oiT’^endations which are now be-
fore them and thcv are considering 
the report .

Hon Member-, will agree with me 
that this is not a report on which 
tfn> should expect decis4ons of the 
State Governments or of the Central 
Government to be ainved at very 
quickly After all, it is near!) after 
>0 \ears that wc have a major Law 
Commission reporting on the entire 
judicial s\stem of the country It 
rovers th|t* entire field of judicial ad-
ministration and goes into numerous 
details on each of which a decision 
has to be taken and taken after 
mature thought, because what is de- 
iidtd today would be the pattern 
foi \ear> to come Therefore it is of 
the utmost importance that before the 
Governments come to anv final deci-
sion iht> should consider each and
* very point carefully It does not 
matter if they take six months or 
oven eight months to consider the 
Report, but the Report has to be 
considered properly I Bunk hon 
Members will agree with me that this 
is a Report which cannot just be
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glanced through or lusty decisions 
could be arrived at

The next paint raised by Shn 
Subunan Ghose is twofold He says 
that the jury system should be 
abolished I am not prepared again 
to accept at once the recommendation 
of the Law Commisison thaf the 
jury system has not been functioning 
successfully everywhere I was my-
self associated with a High Court in 
which as one of the State counsel for 
nearly eight years, loused to conduct 
important sessions' “ cases—not the 
minor ones but the important ones 
Tfeere in the Calcutta High Court, 
original side, in the sessions court, 
there are two forms of jury—the 
special jury and the 'common jury 
So far as the special jury is concern-
ed, I shall be the last to advocate its 
abolition It has been a grand sys-
tem, functioning wonderfully, drawn 
from the best individuals available 
in the country I must say that 
rarely have I found their judgments 
perverse or unreasonable The pro-
secution may feci aggrieved or the
defence may feel aggrieved at the
decision of the jury as it must But 
when nine highly intelligent men 
after hearing the evidence and the 
law ably explained by the judge 
come to a particular conclusion
neither the prosecution nor the
defence is entitled to think that 
theirs was the right stand and the 
jurors have gone wrong In fact, in 
many cases, I must say, I have felt 
that they hav'e been nght There-
fore, I shall be very sorry if the jury 
system is abolished in some of those 
places where they have been func-
tioning for over a century and with-
out complaint where it h fi  become 
a system with a definite tradition and 
in which the public have confidence

Shrt N. R. Ghosh: What about the 
jury system m the districts9

Shrt A. K. Sea: In some districts,
they do not exist

Shrl N K. Ghosh: In some districts
they do

Shri A. K, San: In some districts 
they exist for specified offeSSK* It 
is a matter for the State Govern-
ments I am not personally vary 
familiar with the jury system in the 
districts myself I am prepared there 
to accept the verdict of the Law Com* 
mission I think in most of the other 
States, the jury system has been 
abolished in the districts I know in 
West Bengal in some districts it still 
continues

About court fees, it is entirely a 
State subject It is a matter of 
revenue Speaking for myself, I am 
opposed to selling Justice In fact, 
one great English Judge told me once 
that in India, the strangest thing that 
strikes the eye of a foreigner is that 
justice is ad valorem. In think it was 
a very proper description You buy 
justice with ad valorem fees. The 
better system is what used to obtain 
in the original side in Bombay, But 
it does not obtain now Before the 
Court Fees Act was applied there, on 
the Original sides in Bombay and 
Calcutta High Courts, there was no 
court fee The more work you have, 
the1 more stamps you pay That is 
more rational It follows the system 
more closely as it obtains in England 
Subject to proper aid being given to 
the poor litigants, that system d  
making the litigant pay more as he 
gets more work out of the High Court, 
is more rational Take this illustration 
I file a suit on a promissory nqte 
for Rs 5 lakhs which is undefended 
The court gives decree within Are 
minutes The time of the court has 
m>t been taken at all Full court fees 
on Rs 5 lakhs is to be paid But 
there may be *  suit possibly which 
involves only Ks. 5,000 which might 
engage the court for about a month 
or two months and yet a much lower 
fee will be paid

On the original sides in Bombay 
and Calcutta, (he system that obtain-
ed was the more yeu make appto*
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tions, the more you take the time of 
the court, the m ore you pay by way 
o f stamps, for each day the court is
engaged on your work and so on.
This, as I said, is entirely a matter on
which (Considerations o f revenue play
a very important part. It w ill be for
the States to consider whether they
could not treat the field of adminis-
tration o f justice as not a proper 
field for levy of duties like court 
fees.

Shri Raghubir Sahai: W ill it not be
worth while laying down an A ll- 
India policy?

Shri A. K. Sen: It is very difficult.
It is entirely a State subject. You can 
only lay down an All-India policy 
where all the States agree. Otherwise 
you cannot. As I said, personally 
speaking, 1 am against the system of 
ad valorem  justice.

Shri Naushir Bharucha said that 
the procedure in civil suits should be 
simplified. It should be simplified: 
there is no doubt about that. But the 
question is, how it c'ould be done. The 
Civil Procedure Code has stood the 
test of time like the Criminal Proce-
dure Code, not only here, but in 
countries like England. It is very 
difficult to tamper with procedure 
hastily or without thought. The 
Evidence Act and the Civil Procedure 
Code are well known.

' Shri Naushir Bharucha (East
Khandesh): There is the summary
procedure for small cause suits which 
has stood the test o f time for 60 
years. The pecuniary jurisdiction of 
the Small cause courts could be very 
considerably extended.

Shri A. K. Sen: That is governed
by the Provincial Small Cause Courts 
Act and the Presidency Towns Small 
Cause Courts Act.

Shri Naushir Bharucha: I am sug-
gesting that the Ministry of Justice 
could set a pattern for all these 
things.

Shri A. K. Sen: I do not say there
is no room for improvement. Basical-
ly, I am personally convinced that 
our Civil Procedure Code is a model 
code.

Shri Naushir Bharucha: The Civil
Procedure Code does not apply to a 
Smajl cause court.

Shri A. K. Sen: Many of the provi-
sions do. You w ill find that the High 
Court have made Rules. In the Pre-
sidency Towns, most of the sections 
apply except the sections relating to 
the taking down of evidence and 
various things.

13-35 hrs. ’

[ M r . D e p u t y - S p e a k e r  in the Chair]

So far as the question of a Minis-
try of Justice is concerned, m y col-
league Shri Datar has dealt with this. 
As hon. Members w ill appreciate, it 
means really the setting up of a 
separate Ministry with separate 
powers, with proper relationship bet-
ween the States and the Centre. On 
a matter like this, it is not really for 
me to answer. It is for the Prime 
Minister to tell the House what is 
proposed to be done. As Shri Datar 
has said, the whole matter is under 
the consideration of the Government. 
The States have to be consulted in 
this matter because administration o f 
justice is a State subject. Their views 
on the matter will be of very great 
importance. It is not what we decide 
in this House.

youShri Naushir Bharucha: Are
pers'onally in favour of it?

Shri A. K. Sen: There is no per-
sonal view to be expressed on the 
iioor o f the House.

Shri Naushir Bharucha: He has ex -
pressed on one occasion.

Shri A. K. Sen: That is a matter
that does not deal with governmental 
action. That is why I can express my 
personal views. On a matter like 
this. Ministers cannot have any per-
sonal opinion except in their secret 
discussions. We think alike and 
together and collectively on the floor
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of the House and decide. I am sure 
the Government will give this matter 
the utmost consideration.

One thing I want to say before I 
conclude; that it is our aim to make 
justice cheap and speedy. For that 
purpose, all that would be necessary 
would be done. Not that we can 
achieve it tomorrow or day after. 
There are so many things to think 
about. It will be our endeavour to 
see that nob’ody is denied justice 
simply because he cannot- pay the 
price for justice.

The question of legal aid to the 
poor is being seriously considered. I 
think I have answered questions from 
time to time on the floor of the House 
to the effect that we are now busy 
preparing a model scheme which 
would be adaptable for all the States. 
Hon. Members will appreciate that it 
will be for the States primarily to 
extend aid to the poor litigants with-
in their own fields. We cannot really 
process the question of legal aid to 
the p>oor in the States. As I said, 
d'dministration of justice is a State 
subject. All that you can do is to 
share with the States a common 
scheme which may be agreed to.

Shri S. M. Banerjee (Kanpur): On
a point of clarificati'on, Sir, some 
time ago, the hon. Minister replied in 
this House that some lawyers have 
volunteered their names for such 
work. I would like to know whe-
ther you have received more.

Shri A. K. Sen: They have. They 
have to be fitted into a scheme. I 
must say that many lawyers from 
many States have said that they 
Would be willing voluntarily to ren-
der free service. I mean, so long as 
they are not asked to appear free 
every day, but only on certain days 
in the year, they would be prepared 
to work free. But, it must be fitted 
into a scheme. I think it would be 
passible for us to frame a scheme

after proper circulation to the States 
before I at least give up my present 
assignment. I am very much inter-
ested myself because I conceive it to 
be the primary duty of any State 
seeking to administer justice to see 
that poor litigants are not denied 
justice simply because they cannot 
afford to pay for the lawyers or othef 
expenses necessary for getting jus-
tice. In the last Law Ministers’ con-
ference, all the State representatives 
were agreed that we should earnest-
ly take up this question of legal aid to 
the poor, because that is one of the 
most essential things in making jus-
tice really dear to the people. After 
all, justice means nothing to the poor 
man imless it is within his reach. 
I have known myself that even if a
person is adjudicated a pauper, he
does not get a lawyer of his choice. 
In the panel of every court are names 
of lawyers who are to be assigned to 
paupers. And rarely have I seen a
first-class man being put on that
panel; he does not agree to be there. 
Generally, it is the juniors who are 
eager to show their merit who are 
put on the panel, or those who have 
p'ossibly very little chance in the 
future to succeed in the Bar. That is 
not doing justice to the poor because 
we know how difficult it is to get an 
adjudication in one’s favour in a pro-
ceeding forma pauperis; it is very
difficult to be declared a pauper.

Therefore, it has been accepted in 
every civilised coimtry as a primary 
duty 'of any Government that a pro-
per scheme for helping the” poor liti-
gants in court is pursued by Govern-
ment. We have not done it so far, 
but it is absolutely necessary that we 
do so. And as I said, no State has so 
far set its face against it. The im-
plications are very many. First of all, 
the patterns of litigation are differ-
ent; there are criminal cases, there 
are civii cases, and within civil cases, 
there are s'o many types of cases; 
then, there are so many different 
types of courts; and there is also the 
question of money involved in it.

I

h
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We are busy preparing a scheme, 
and as I said, it will be possible, I 
hope, to initiate a scheme all over 
India in all the States before I 
cease to be in charge of the Ministry 
of Law. And I am sure that all the 
Members of the House here would 
extend their utmost co-operation in 
the matter, because we have many 
lawyers here and they have influence 
m their respective States; and it is 
necessary absolutely that for any 
scheme for aid to the poor litigants 
to be successful, the Bar m every 
State co-operates fully, because with-
out the cooperation of the Bar, it will 
be impossible to make a success of 
any scheme of legal aid to the poor

1 extend my appeal to the Bar and 
to the public generally in making 
this essential requirement for the 
administration of justicv proper a 
success

1 thank all the Members who hav< 
participated in the discussion, for 
their valuable suggestions, and at 
l*»a«t in regard to matters concerning 
our Ministry, there is one very happy 
feature, that is. that we do discu - 
outside the pale of political contro-
versy Political bitterness end c o p  
troversy h3rdly embitter our discus- 
.»on, and we can possibly in thes* 
matters think constructively a* 
Indians irrespective of the partv affi-
liations which we have

The question of justice being cheap 
and speedy for the common man is u 
very groat question We do not al 
wa>a give due importance lo th»t 
question After all. no democrats 
Constitution can work properly if th<' 
common man docs not feel that ht 
i njoys the benefits of the law and 
justice in his everv dav life

1 hope that before long, we <>hall 
be able to bring about that gren* 
change in our system of justici. 
which would make it known and 
that justice is meant for the common 
man and for the benefit of the com-
mon num.

rwr fw* firzV
jpftvr, wk, >»! fcr v r  arjpr 3*nrr 
q q ft fc %  i r f t o r *  «p w t

fW ?*  ftnww  jt ,  fa rtt
Ht %

*  *  % Ssfr i fk  ft«r » im
r a f t q i f q f i

aft *n vftrsH # cw rtt tar ^  f  
n  *np w* n srniraT g

*TCTTT TW fTOTRT (  f t
spr*ft #7 ^  % farr arror

«rf%srr% % f̂ nr srnpft 1
5tt<t % ^  4  «Fm m  ftps

^ r r  ^ fg a i g  1 v h  t r r  *roft 

^  PT  T O  <PI f i r ?  f a n  f t  ift zt* 
wra ^ f r  n x&rr f tw w  tire
anfar 5 n fe R  «n t v i f h r r  f ir *  

snt ^ 7Tsr ^ £ fa
% wm frfHiH g  1 i r f t » n w « f  

m  w tot f t  f r w w  t o

TTxr ^7T 5 fP H  *T * m  % ’

A JTT T O T T  f. f t  f#rr*T FT

VTW W t 5fTT ^TthtRP- #  -nn?T 5*r 

TT £ f t  7R3T *FT S f t  gt

<PR 3Tfe7»T refafirev 
WPTT 5 f t  H ft f k T  <ft W 7 W? ? f m  

faF^T 7IT7T t t  UTO ' OTfsnr TT#T
•nn *  to  *  5=n vftfm % t pt

*t ?nfiT5T «n trtr ^rr 
^ fr  W  STR 'T7  fiMJT Rnn 4IF[«n

3T?T fPF t&flvifzw

^  WTT % fr  ?»l% Wft
n ^  TW ^ OTT̂ FT f*^RTT # nfr 
m  *ST fwrai t  f t
«Rn vtfesr
^  ^  amnft 1 $ q
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fa  U* | JTf

Wfr 
ifcfr | 1 3̂^  vnrr^ inA  p r  wm
»Ft <reefhFT V T  fiWT f a  W t  VT «STT«r

| ftr ^  ^ar wrihe | 1 i m fs r  
^  n ffir  ** fa  n w f *rrcr ftafr fc
?ft t^r *nfa*rpfe vt ® w i ^ iw
infcm t  > fa *H  $  * t  nvfaft ft
*WS?ft$ I IRTVt ^prihs lit FTTVT
* t* h r jt$ i  * t fa re  *  faq: 
H1R f»RPr 3  ?RRft5ft fft 
*nwrcrr fr *fa n? q v  *jar wft 
»fWt *  **r * t<t  «t t  sn*rf*rT ^̂ rn?? t p  
*tt g w tfa  *f *r?njH $ fa  ?r* 
^fgfsTTrft vt mfaftwfe^ % 

fbr «tr  xpw * ft fom a r i o t  «  jpf afr 
s * r m  ^ ft^ p r f a * £ * r  s? *z f « p f r  * f r  ftp 'p t  
*  *pcr t o  1

ir? py mvRfa 3FR *  <W?ft *fr? ^ 
CT *T?T *T  f a 1*  fa*TT f a  * *  W H
fan*  arfrnrr t t  «rr m  w  w
?rapfrsr « fr  f a  f s .  t t t « t  * h t # t  ^  f^ c n  
stra fapfa fa  v fs t  *ns htt ?r *nr 
Srfan ^*n ^ t  faqr m r  1 r*ifa$ *rn 
q% £ t f T w  t t  fars^m £ fa
M K ^ m i  H ^ ft  J * T  5TPT <TT f a a r p - sp rii fa-

«nF TT^f *£?** *t <t"f *r s*r *tt*r ^ 
**t jr tr t wV v w  an^i ^7T»r j*t 
* ft  % fsr" w  Jfifr $ fa  3*? ^r ^f?- 
ftrert q m  ftpft f t  i  M V t rrawt^ fgq 
% « f r  irr  fp n  n̂ar r̂t &r *t»tt tft TT*r 
? s w  fa  f*fat *r̂ =r q*$wz ŵ tt 
am? 1 4 arnr 5^f*rn ^  t j t  ? fa jhj
gfsfXTT % rTHPR jpfppT MHt §*» <jy< ^ fa
^rcftn.»ft *?r tifafiytf-i^ % wfnr 

a^r a i^ t  t  »»nr fa*ft fa «r
iT V T ^ r KT W  y?T f l f y p *  V  3WT 

^fazjT ip ^ T  inPT *7 %  t  ?*T% W F 
^  *nt V||T *RT f  « ftr m p fa m w  «PT f v i v r

f a ^ q | % > f r H f f f t w T ^ T ^ f ! r  
sft%'rtfar^rr^rfnTjr, ^ m y f t w n  
t :—

“In every government, whether 
it be a republic like that of Holl-
and, a limited monarchy like that 
of England, an absolute monarchy 
like that of France, or despotic 
government like that of Turkey, 
there are three sources of power, 
the legislature, the executive and 
the judiciary, and the more distinct 
these powers ore kept, so much the 
better.”.

«(TT for*TH  ft f a  T*T ?TT«* flTT « T R  

fan  3TTWT I

m  'vh xnfarff fnrit* n* 
^ T # t * f t  ?!>■ 'rft ^  I ^ f a  T f M f t  sp'lv 
s t j » t  ^  f s p R  >ft v r V ^ s t  * n 5f » r  ^

w f t  Tm’f n *  ^ 5 ?  f a * f r  5 i f i r *  
f a i r r  ? «rfirrr n ^ * n r r  fanr. ^ r r  

5|»?T ^ w y  » t w t t  f  1 vm* e n r i  *K  

^t??t £ fa s t  3r»nr 5*rro st x tr  smrt
5»mf. gTf»TT «rrn

*t t  ^  T ^ m 'i  ^  srrr^T pc'm̂  1 

W  m  »r f l w  th * t  & fa  nrar «rr» ^  
v=sr r w r i  m m  '̂r srm %Pt*
T»'t =Trsr;̂  fr arm 1 2»ri; rp" *  VR>ysf 
stttit f»»fw v t  i  vr im r  nu  ife-T  ^  
'■ifr tit* sfnpr z^ tm z  a to
'Tfarv ^sfirfsp^BH ?:r f«CT«r r̂ wr*r 
j pt 77̂  *frfz*r «? 7> fa *-v *R 
U  v ̂  ’S ^  ^ -̂ r —

“that greater power should b* 
given to panchayats and village co-
operatives"

n it f n  f * * m  f( fa  sw nT«s vt 
htm firm 3rm r 1

wrfaT iR Turf fa fa fa^ t 
errs ^  *f t  <w m  ^
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?rm  I  ?rrr  ̂ ^  k

^  51^  I  ^  ^  ^  ^
JT^T f w  3̂TTW A ?T»TfmT 

i ^  1 1

? r > f t  T n H ^ q -
t% ir^ T f 5 ^  1 I

f¥ tT  ̂ I!+•«<, ??T
'STPT fjpT ^'^'fl'^'l ^

^ ?rniT^ f  ?rk ^  fiT ? m
f?r?2nR- it ' f
^  ^ ^  ?Tk I

q?TT ^  ^ 3ft f e w ^ r  f
^  ffiTTT 5TPTITT 5ftT fgraiT

^  ^  '̂tftRT #  ^mnrt 1 

?nfeT t '
^  #  'r W t fs ^  

f^ T ^  ^  ̂  ?T>5M f s r ^  ^
#  iT^TpTrr l<sdl f  I MH 0"<PT %

Pro T T ^  :—

“ It is the legal system which not 
only influences the character of the 
entire system of justice but even 
the political and social life of the 
country because a lawyer is the 
middleman between citizen and 
justice” .

I ^nTFT ^Tcff
qx ^Tr f ^ T  ferr  ^fk

% f?pT ?jTT^ ̂ 6fii r̂pT̂ T I
Mr. Deputy-Speaker: Am I re-

quired to put Shri Kasliwal’s amend-
ment to vote?

Shri Kasliwal (Kotah); I just want
to say a word.

Mr. Deputy-Speaker;
right of reply.

There is no

10, 1881 (.SAKA) Demand for 564O'
Excess Grant

(Delhi)
Shri Kasliwal: I am not replying.

My amendment was entirely of a; 
general nature. I have also been 
supported by the Minister of Law. 
But in view of the fact that he wants 
to keep the question open, I would 
like to ask leave of the House to 
withdraw it. 1

Mr- Deputy-Speaker; Has the hon.
Member the leave of the House to 
withdraw his amendment?

The amendment was, by leave,. 
withdrawn.

Mr. Deputy-Speaker; The question
IS:

“That this House takes note of the 
Fourteenth Report of the Law 
Commission on the Reform of Judi-
cial Administration (Volumes I & 
II) laid on the Table of the House
on the 25th February, 1959” .

The motion was adopted.

13.55 hrs.

DEMAND FOR EXCESS 
(DELHI)*

GRANT

Mr. Deputy-Speaker; The House
will now take up discussion and 
voting on the Demand for Excess 
Grant in respect of the Government 
of Delhi State for 1956-57 (1st April, 
1956 to 31st October, 1956).

Mr. Deputy-Speaker;
ed;

M otion  m ov -

D e m a n d  No. 10— A d m i n i s t r a t i o n  o f

J u s t i c e

“That a sum of Rs. 1,21,921 be 
granted to the President to make 
good an excess on the grant sanc-
tioned for the former Part C 
State of Delhi in respect of 
‘Administrati'on of Justice’ for the 
year ended the 31st day of March, 
1957” . . 1

♦Moved with the recommendation of the President.




