
FcqrMn* of 4 DECEMBER 1097
Bill 35S»

The Minister In reply stated
“ 1 am not aware of having 

received any *uch Report"
On * further Supplementary he 

replied
“just now made enquiries I paid 

that I was not aware of this par
ticular representatidn "
With your permission, Sir, I am in 

a position to produce in this connec
tion the acknowledgment of the 
petition (to which I had referred) by 
the Ministry of Home Affairs dated 
October 31, 1857 which reads as fol
lows —

“I am directed to acknowledge 
your letter, dated the 12th Octo
ber, 1957 addressed to the Home 
Minister regarding Andhra Pra
desh-Madras border adjustments

Sd/- R N Kalia,
Section Officer"

The Minister of State in the Minis
try of Home Affairs (Shri Datar). I
regret the error The concerned officer 
who looked into all these things was 
not here at that time and he was on 
leave and the other officer who was 
here stated that he had not received 
it I regret it

PAYMENT OK WAGES (AMEND
MENT) BILL*

The Deputy Minister of Labour 
(Shri Abid A ll): Sir I beg to move 
for leave to Introduce a Bill further 
to amend the Payment of Wages Act 
1936

Mr. Speaker: The question is. That 
leave be granted to introduce a Bill 
further to amend the Payment of 
Wages Act, 1030

The Motion was adopted

Shri Abid Alt: Sir I Introduce the 
Bill.

THE CAPITAL ISSUES (CONTROL) 
AMENDMENT p n j .

The Depot? Minister «f Ytauaee 
(Shri B R Bhagst): Sir, I beg to 
move

“That the Bill further to amend 
the Capital Issues (Control) Act, 
1947, be taken mto considera
tion ”

The House will recall that early 
m 1956 Parliament had agreed to 
make the Capital Issues (Control) 
Act a permanent measure Experi
ence during the years that the Con
trol has been in existence and, 
particularly, during the last few 
years, has indicated the desirability 
of more clearly defining certain pro
visions of the Act so as to make the 
control fully effective

Apart from the mam object of the 
control, which is to prevent the 
diversion of investible resources to 
non-essential projects or to projects 
which are being conducted in an 
undesirable manner, one of the inci
dental uses to which this control has 
been put is the control over the issue 
of bonus shares by companies by 
capitalisation of profits and reserves 
Capitalisation of reserves would not, 
however, involve issue of new shares 
where the reserves are capitalised 
only to credit partly paid up shares 
as fully paid or to increase the par 
value of shares already issued

It may be mentioned that by an 
Order made under this Act, a general 
exemption has been granted, among 
others, in favour of the issue of 
securities not exceeding Rs 5 lakhs 
in value during any period at on* 
year This exemption, however, is 
not applicable to the issue of bonus 
shares the issue of which requires 
consent irrespective of the value 
of the bonus shares to be 
issued Government have in the pu t 
taken the view—a view which is in 
accord with the recommendation of 
the Taxation Enquiry Commission
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that Government should exercise con
trol over the issue of bonus sharaa 
to avoid over-capitaliaation—that cob' 
sent is required under the Act not 
only lor capitalisation of the reserves 
for the issue of unissued shares as 
bonus shares, but also for capitalising 
profits oar reserves either for the pur
pose of crediting partly paid up 
shares into fully paid shares or for 
increasing the par value of shares 
already issued, for the reason that 
such transactions contain an element 
of bonus. Several companies have 
accepted this view and have applied 
for consent, but, recently, there have 
arisen a few cases where the com
panies took a different view that con
sent of Government is not necessary. 
It is proposed, therefore, to place the 
matter beyond doubt by amending
the definition of the term ‘issue of 
capital* so as to include the capitali
sation of profits or reserves for the 
purpose of converting partly paid up 
shares into fully paid shares or for 
increasing the par value of shares 
already issued

Similarly, it has all along been the 
intention that the control should 
cover the execution of mortgages or 
hypothecation bonds and several com
panies have been applying to Govern
ment each year for consent to the 
execution of mortgages or issue of 
hypothecation bonds. However, a 
view was recently expressed that the 
word ‘issued’ in section 2 (b) of the 
Act was used in the sense of ‘putting 
into the money market’ and that it 
was not used in relation to ‘instru
ments creating a charge or lien on 
the assets’ or ‘instruments acknow
ledging loan to or indebtedness of the 
company and guaranteed by a third 
party or entered into jointly with a 
third party’ in the sense of securities 
‘created* or ’executed' but in the 
same sense in which it was used In 
relation to the "shares, stocks, bonds 
and debentures'*. It was further held 
that the expression “other instru
ments”  section 2 (b) (iii) of the 
Act does not have reference to mort
gages or hypothecation bonds, Section

2 of the Act, therefore, is prdfeoaed 
to be amended so aa to clarify the 
position in respect of the creation of 
mortgages, hypothecations, pledges or 
ouhtu instruments creating a charge 
01 hen on the property of the com
pany.

The interpretation of section 4 at 
the Act dealing with the control over 
prospectuses and other advertise, 
mc-nts has also given rise to some 
difficulty, because the expression 
‘public offer*, ‘prospectus* and *private 
company’ have not been defined In 
the Act. It is also intended to make 
this section applicable to an offer 
made by a company to existing 
holders of securities of the company 
in question or to members o f any 
other company specified in the offer.

By another minor amendment being 
made by clause 3 of the Bill, it is 
proposed to take power to revoke 
the consent or recognition accorded 
or vary any of the provisions of 
consents once granted, provided, of 
course, that before an order of revo
cation is passed the company con
cerned shall be given reasonable 
opportunity to show cause why such 
order should not be made. This has 
become desirable in view of the fact 
that in some cases the objects for 
which companies had obtained con
sent may not subsist after the consent 
had been obtained. For example, 
several companies who have obtained 
a licence for manufacture under the 
Industries (Development and Regula
tion) Act and also consent under the 
Capital Issues (Control) Act for the 
issue of the capital, have had their 
licences revoked in terms of section
12 of the former Act. In such cases, 
Government have, at present, no 
power to revoke or modify the con
sent order although the manufactur
ing licencp had been revoked.

Again, section 8 is being amended 
to remedy an obvious 'drafting omis
sion. A view has been expressed 
that this section, which deals with 
the making of false statements, h u
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n t a w t  etUy to faliw statement* 
made when comply 1m  with any 
requisition under sectioirT of the Act 
or in making applications for consent 
and would not be applicable to a f*li> 
statement made in connection with 
any of the other provisions of the 
A ct

Although Government are em
powered to condone offences involved 
in the issue of securities without 
their prior approval, Government 
have at present no powers to condone 
offences involved in the acceptance or 
payment of consideration for such 
securities. Thus, while condonation 
of the former offence would by itself 
regularise the latter kind of offence, 
there might be stray cases where an 
innocent party who, in good faith, 
had accepted securities issued 
uauthorisedly, could not be saved 
from being penalised even where it Is 
not considered necessary to penalise 
that party without going to the 
extent of condoning the main offence. 
It is therefore desirable that Govern
ment should have an independent 
power of condonation in such cases.

Another minor amendment pro
posed to be made is in respect of sec
tion 7 of the Act empowering Gov
ernment to call for information to 
enable them to collect fuller parti
culars of the total capital Issued by 
companies and to prescribe a time 
limit within which the information 
called for is to be furnished.

Opportunity has also been taken to 
incorporate a few other amendments 
which are mostly of a drafting nature. 
Section 2 of the Act has been ampli
fied not only to expand the existing 
definitions of certain terms but also 
to define terms like ‘company’, ‘pri
vate company’, ‘prospectus’ and 
•public offer’ .

Sir, with these words, I move:
Mr. Speaker: Motion moved:

“That the Bill further to 
amend the Capital Issues (Con
trol) Act, 1947, be taken into 
consideration."

Shrl Prabhat Kar (Hooghly): Sir,
I support this Bill; but in order to 
ensure effective control the Govern
ment should come forward with fur
ther amendments of the Companies 
A ct It goes without saying that in 
any approach to the overall economy, 
in the condition of today, control of 
capital issue is an essential operation. 
We do not, therefore, hesitate to sup
port the Government’s measure. But 
our difficulty is with the Govern
ment's manner of doing things fhan 
with their wishes or intention.

We have had a revision of the 
Company law nearly two years ago, 
but lacunae and loop-holes persist. 
Until the lacunae and the loop-holes 
are plugged, all talk about the public 
sector controlling the strategic 
heights of economy cannot be secu
red.

No doubt, this Bill intends to put 
some control on capital issues. The 
hon. Deputy Finance Minister has 
explained that although the issue of 
beaus shares already required prior 
permission, the conversion of partly 
paid up shares into fully paid up 
shares or increasing the par value of 
the shares was not so elaborately or 
explicitly there in the main Act and 
that is the reason why this amending 
Bill has been brought forward.

But, Sir, I would say that in view 
of the fact that the private sector 
today enjoys the maximum benefit in 
this country and the private Bee tor 
rules the field of economy, it is neces
sary that in view of our planned eco
nomy some more control should be 
effected.

Sir, we know that very recently 
the Governor of the Reserve Bank of 
India in his speech in San Francisco 
reassuring the United States business
men said that the private sector here 
ruled the country’s economy and had 
a dominant role in the industrialisa
tion of the country, and there i* a 
possibility of the foreign capital to 
come into this country and have free 
movement. Now, if we are serious
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about our planned . economy it is 
necessary that in spite at the fact 
that today we need net atrett upon 
the nationalisation of all the indus
tries—we agree that the private sec
tor should remain—but there should 
be control in respect of every branch 
of it.

Sir, we know of the lapses and 
lacunea in the Companies Act. The 
Managing agency system has been bid 
a good bye but we are aware that 
today there are selling agencies and 
purchasing agencies established—the 
same group of persons earning per
haps more now—and the purpose for 
which the Companies Act was 
amended has not been fulfilled. It is 
high time that the Finance Minuter 
should think in terms of bringing a 
comprehensive amendment to the 
Companies Act. Take, for instance, 
some foreign companies. The Assam
Oil Company, for instance, in 1954 
earned a net profit of 14*9 per cent 
of its capital investment. In 1955 it 
earned a profit of £6,46,000 i.e., 
25* 4% of its capital investment. So 
It is necessary that not only there 
should be a control on the capital 
there should be a proper control on 
the profits itself. I welcome the 
Bill as presented before the House, 
but I take this opportunity to urge 
that the Finance Minister should, at 
an early date, bring forward a com
prehensive amendment to the Com
panies Act so that the private sector— 
although they may be given free 
hand in the business—should move 
in the manner that the country’s 
planned economy may not suffer.

I would also point out that the 
hon. Finance Minister should have 
placed before the House a statement 
showing in how many cases the 
companies have taken advantage of 
the lacunae in this Act and should 
have Infanned the amounts Involved 
in these oases, as the House is always 
prepared to> strengthen the hands of 
the Government. While introducing 
certain progressive legislation it Is

necessary that the House should be 
taken into confidence instead of sim
ply making certain vatfue statements. 
With these words, Sir, I welcome this 
Bill.

Shri Naaahir Bharucha (East
Khandesh): Mr. Speaker, Sir, I think 
that once we accept planned economy 
and the principle of controlling 
capital issues a measure of this type 
becomes inevitable. One has no 
quarrel with the Bill in so far as it 
seeks to plug certain loop-holes in the 
principal Act, and, I thin’.c, the Bill 
was overdue.

As a matter of fact. Clause 2 of the 
amending Bill defines issues of capi
tal as covering capitalisation of pro
fits or reserves for the purpose of 
converting partly paid-up shares into 
fully paid-up shares or increasing 
the par value of shares already 
issued. If we examine the principal 
Act it will be found that the defini
tion of issue capital, which only 
meant issuing of any securities whe
ther for cash or otherwise, did not 
cover cases of the type contemplated 
by the present Bill. In fact, I ant 
surprised how such a lacunae could 
remain in the principal Act for so 
long because one o f the methods of 
procuring additional capital is to 
cover up partly paid up shares and 
regard them as fully naid-up share* 
In that way reserve* be capital
ised and the Diirpose of controlling 
capital issues could be defeated. 
Therefore, it is certainly very desir
able that this loop-hole should be 
plugged.

Sir, I am also in favour of amend
ment of the definition with regard to 
the hypothecation or mortgage 
instruments. It is conceivable, in 
principal Act, the words “other 
instruments” mentioned in Section
2 (b)- certainly does not cover cases 
of mortgages because that says: .

(Iv) other instrument* creating
a charge or Hen on the assets of
the coospany;
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“charge or lien” is totally different 
from hypothecation or mortgage.
And hypothecation and mortgage are
also improved methods by which
additional capital can be procured for 
a company.*

Sir, there is one clause to which 
1 strongly object and that is clause
3 of this Bill, which says:

“In section 3 of the principal 
Act, after sub-section (3), the
following sub-sections shall be
inserted, namely: —

"The Central Government may 
by order at any time— (a) revoke 
the consent or recognition accord
ed under any of the provisions of 
this section;’’

If we turn to section 3 of the prin
cipal Act, we find that it deals with 
control over issue of capital and it 
provides that no company, whether 
incorporated in British India or not, 
shall, except with the permission of 
the Central Government, make a 
capital issue in British India. There
fore, the operative clause in the prin
cipal Act is clause 3.

Now, we seek to amend it by giving 
additional powers to the Government 
to revoke the consent. I ask, how
this thing will operate. Let us con
sider a typical case. A company 
applies to the Government for issue 
of capital. The Government grants 
the consent. After six months or a 
year, when the position is altered, so 
far a? the company is concerned, by 
the grant of permission to issue more 
capital, the Government suddenly 
wakes up and says, “We revoke that 
permission” .

Take, for instance, a particular case. 
Supposing a company has got certain 
re-erves and it wants to capitalise 
those reserves, which, let us say, run 
into BO lakhs. The Government 
gives its permission to capitalise those 
reserves. The Company thereafter 
launches upon a programme of exten- 
*fcsst off Ha plants. Orders are placed

with foreign companies, and then 
suddenly, the Government finds that 
the foreign exchange situation is so 
tight and that it should not permit 
any of these things to be done- So, 
the Government piay use its powers 
under this amending Bill, clause 3, to 
revoke the consent. What would be 
the position of the company then? 
The company would crack-up 
immediately and go into liquidation. 
I ask, how can this House give powers 
to the Government to revoke permis
sion once it has consented, and when 
the other innocent side has acted up
on the consent in a bona fide manner, 
and altered its economic situation in 
such a way that it becomes irrevoca
ble. I ask the hon. Minister in charge 
of the Bill to explain to me this point.

Supposing for some reason or other, 
the Government chooses to revoke the 
consent which is once given and when 
certain capital has been issued, and 
the company enters into a programme 
of expansion of its plants, and when 
contracts are placed and the machine
ry is about to arrive, the Government 
suddenly says, “No, under section 3, 
we shall revoke the consent or recog
nition given to you,” the company 
would be completely stranded.

The same thing applies when the 
revocation or consent or recognition 
has been qualified with conditions 
when Government assumes power to 
vary or alter the position How can 
that happen? When certain companies 
or corporations have been permitted 
to issue capital, and these condition* 
are fulfilled, how can, six months or 
a year later, the Government say 
“We will vary those conditions"? And 
there is no appeal over it except that 
the company will be heard before such 
an order is passed. I ask, how can 
this House give to the executive such 
vast powers which, at the stroke of 
the pen, the executive can utilise and 
crack up a company completely? It 
is unthinkable. It would make the 
business of companies impossible. I 
am absolutely in favour of regulating 
capital issue, because in planned eco
nomy, it has got to be done. But
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once that la done, the consent is given, 
then, that peculiar suspense and suspi
cion ought not to be created. Other
wise it will be impossible for a com
pany to function. I submit that these 
are extraordinary powers.

The hon. Minister said that this was 
a minor matter. It is not a minor 
matter. It is of fundamental impor
tance. It will upset all the pro
grammes and all the plans any com
pany may have. It is very necessary 
that there should be spme finality 
prescribed to the consent given to the 
issue of capital. Let the Government 
think ten times before they give the 
consent. But once it is given, it has 
got to be held sacrosanct. It ought 
not to be permitted to be revoked. 
In this way, shareholders will be 
completely ruined. Small middle- 
class people who have invested their 
life-savings in companies will be 
affected. Suddenly, when this type of 
revocation order comes, thousands 
and thousands of poor, small share
holders will be ruined completely.

Let us have by all means a perfect 
Act, as far as is humanly possible to 
have, to see that no loopholes are 
there. This was a loophole and we 
welcome the measure which plugs 
the loophole. But on the pretext of 
plugging the loophole Government 
goes still further and wants to have 
extraordinary powers which are un
heard of, which are with retrospec
tive effect, and which will completely 
paralyse and cripple a company. I am 
very much against that.

With regard to the other provisions, 
I have got nothing to say. If fuller 
returns and information are requried, 
certainly they must be given, because 
without the information given to the 
Government, it is not possible for the 
Govern meat to see if any of the provi
sions have been violated. Therefore, 
with the exception of clause 3 of the 
Bill to which I strongly object, I 
welcome the Bill based as it is on 
principles which we have already 
accepted, namely, there has got to be

a planned economy, and fax that caw. 
capital issues must certainly be con
trolled.

Mr. Speaker: May I ask .this of the 
Minister? In all cases where previous 
sanction is sought to be revoked, ia it 
done without prejudice to all that 
has happened in pursuance of the 
consent order? How is it that a pro
vision has not been made here to that 
effect? Whatever has happened in 
pursuance of a consent or recognition 
order will be affected. What is the 
meaning of revoking that also what
ever might be the future?

Shri B. R. Bbagat: It is not that if 
the capital has not been issued that 
can be revoked. But when the com
pany, in pursuance of the consent, 
issues the capital, and enters into 
sotrfe contract that the hon. Member 
has mentioned, certainly the Govern
ment will take into account that fact, 
and capital issue cannot be revoked.

Mr. Speaker: Where is the proviso? 
Provided that, whatever has happen
ed and if steps have been taken and 
capital has been issued, this will not 
be in derogation of what has happened 
under the consent given, so that it 
may be for thg future only.

Shri Bimal Ghose (Barrackpore): I 
think it is implied. I think the idea 
was, when certain new facts come 
into the possession of the Govern
ment, that something has been done 
fraudulently and that a situation has 
arisen which would adversely affect 
the interests of anything that might 
have been done, then the Government 
might enter into the affair.

Shri Naushir Bharucha: No fraud
is mentioned.

Mr. Speaker: There may be altered 
circumstances. The Government re
quire all this money for a particular 
sector, public sector, and therefore, 
it may not be desirable that in future 
years the profit should be capitalised.
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Sfcrl H m l nfcnan Today licences 
arc issued. It does not materially  
because it w ill take sometime, and 
during that time the Government may 
revoke the licence.

Mr. Speaker: Whatever has happen
ed in the meanwhile.

Shri B. K- Hha«at: Usually, a period 
is given lor the issue of capital. 
Even now, although the Government 
has not the power to suggest to the 
company, all the companies have 
accepted the suggestion that if the 
object of the consent does not exist, 
for which the consent has been given, 
where the situation has changed or 
the market is not such as they desire, 
for such eventualities, power may be 
taken. Such powers are taken in 
those circumstances. Even now, 
similar powers exist-----

Shri Ntmhlr Bfaarncha: Where -are 
the similar powers? Which are the 
Acts?

Shri B. R. Bhagat: .. .in the Indus
tries (Development and Regulation) 
Act and also in the United Kingdom, 
in respect of capital issues, similar 
powers are taken. It is only an en
abling power.

Mr. Speaker: Without any proviso,
that would not affect the situation 
which has altered in pursuance of the 
previous consent or recognition?

Shri B. R. Bhagat: Certainly no
Government will say that if the con
tract has been entered into, the power 
will be revoked. Even today, when 
the IFC gives loans and when loans 
are sanctioned, the company or the 
corporation takes some more time for 
contracts, etc., it is binding on the 
Government.

Mr. Speaker: If there is no amend
ment to this effect, the hon. Minister 
will make it clear in his statement.

Shri Somanl (Dausa): Mr. Speaker, 
Sir, it is generally recognised that 
there is need under the present cir
cumstances to continue to regulate 
and control the issue of capital at a

time when our resources are m ill  
and there ia every need and desira
bility to canalise these resources into 
planned development. My friend from 
the Communist Party raised certain 
issues about the working of the Com
panies Act and certain profits which 
the various companies are making 
through certain loopholes in the work
ing of the Act I do not think this 
is the occasion, when we are dealing 
with certain specific clauses of the 
Capital Issues Control (Amendment) 
Bill, to deal with those things, which 
are of a general character about the 
functioning of the companies in the 
private sector.

As I said, there is need to regulate 
the functioning of the private sector 
so that its working and resources may 
be utilised in the desired channels. 
Still, there are factors which come in 
the way of development if these res
trictions go too far. Therefore, we 
have to strike a golden mean under 
which, while to the extent desirable 
the functioning of the private sector 
is regulated, at the same time, its 
development is not retarded.

Coming to the specific clause of the 
present Bill, I agree with the clari
fication which is being made, that is, 
to include “in the issue of securities” 
profits or reserves for the purpose of 
converting partly paid shares as fully 
paid or for increasing the par value 
of the shares. I don’t think any 
objection can be raised to this point. 
Therefore, I have no objection to that 
amendment.

iu t  I would like to draw the atten
tion of the Deputy Minister to the 
observations that have already been 
made by my preceding speaker, Mr. 
Bharucha, regarding amendments to 
section 3 of the principal Act. It is 
being sought to be amended so as to 
enable the Government to revoke the 
consent or recognition accorded under 
any of the provisions of that Act. It 
is necessary to remember that if after 
the necessary consent has been given 
to the party concerned when the party 
enters into certain commitments or
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take* certain action in accordance 
with that consent, then, naturally, 
any action on the part of the Gov
ernment to revoke or even to modify 
the terms of the consent will create a 
very awkward situation. It is, there
fore, necessary that this clause should 
be amended in a manner which will 
not create any such situation.

One can visualize a situation where 
any company or party, which is hold
ing that consent has not taken any 
action under that consent in view of 
certain circumstances which have
arisen, and the Government under 
their powers amending or revoking 
that consent within a certain period 
because in that case the company has 
not taken any action or made any 
commitments. But the way in which 
this clause is being sought to be 
amended enables the Government to 
revoke or modify the consent even in 
cases where commitments have been 
entered into or where certain 
action has been taken by the com
pany or party concerned, which has 
received that consent.

I would, therefore, like to draw the 
attention of the Government the seri
ous repercussion which such power in 
the hands of the Government may 
have upon the smooth functioning of 
the companies by the difficulties which 
might be created.

I would also like to seek some 
clarification from the hon. Minister 
about mortgages. In clause 2(1) (e) 
the definition of “securities” has been 
amended to include creation of 
mortgage deeds, instruments of pawn, 
pledge or hypothecation and any other 
instruments, creating or evidencing a 
charge or lien on the assets of the 
company” .. So far as mortgages are 
concerned, the mortgagees would 
themselves take proper precautions 
and there are also provisions in the 
Companies Act for the registration of 
mortgages to protect the interests of 
the public and others as well. So, I 
don't think there is any necessity for

the, prior sanction o f the Qapital 
Issues Department for the creation of 
mortgages. Therefore, I would like to 
know from the hon. Minister the need 
for extending the scope of this defini
tion.

Shri Nathwani CSorath): This Bill
is intended to plug certain loopholes 
in the principal Act and it seeks to 
enlarge the scope of the definitions of 
the terms “ issue of capital”  and 
"securities” . It proposes to remove 
uncertainties or doubts created by 
those definitions.

I am afraid, as the definition of the 
term "issue of capital" stands at 
present, the purpose is likely to be 
defeated. The definition is sought to 
be enlarged by including “capitalisa
tion of profits or reserves for the 
purpose of converting partly paid-up 
shares into fully paid-up shares” . 1 
stop here to ask one Question. Sup
pose a share of the nominal value of 
Rs. 100 is issued and on that only
Rs. 25 is paid. Now, if the com
pany converts that partly paid-up 
share into a fully paid-up share, it 
wou'd amount to an issue of capital. 
But, if the company merely converts 
into paid-up to the extent only of 
R$ 99, then it would not amount to
an issue of capital. Therefore, my
first submission is that the inclusive 
part of the definition should be so 

.amended as to cover converting part
ly paid-up shares into further paid- 
up shares, whether fully or not. That 
is my first suggestion.

My second point is about the defini
tion of the term “securities” . In the 
Statement of Objects and Reasons it 
is stated that from the very begin
ning the object was to include “the 
execution of mortgages or hypotheca
tions” and the definition is so extend
ed or enlarged as to put the matter 
beyond doubt. But, I am afraid, that 
purpose is not likely to be achieved 
by the present definition. “Securi
ties" includes inter alia "mortgage 
deeds, instruments of sawn, pledge or
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hypothecation and any other instru
ments, creating or evidencing a charge 
or lien" Sir, •* you know, there axe 
various methods of creating a mort
gage. One of the well-recognized 
methods is by depositing the title 
deeds of an immovable property in 
certain cities.

Now, when an equitable mortgage 
is created by deposit of title deeds, 
there is no mortgage deed as such. 
But, subsequently, a memorandum is 
prepared, which is known as the 
memorandum at equitable mortgage 
I am afraid that such documents are 
not covered by the expression “any 
other instruments, creating or eviden
cing a charge or lien” . “Charge or 
lien** is definitely distinct from mort
gage. In the Transfer of Property 
Act we have got the definition of the 
term “charge” and that definition 
specifically excludes mortgage. There
fore, my suggestion is that if you 
want to include all instruments, 
whether creating or evidencing the 
mortgage, pawn, pledge or hypotheca
tion or lien, you can do it by stating 
that "instruments creating or evidenc
ing mortgage, pledge, pawn, hypothe
cation, charge or lien” . Unless you so 
change the definition, I am afraid, 
your object to cover all mortgages 
would not be achieved and the present 
practice of avoiding the principal Act 
by creating securities in the form of 
equitable mortgages will continue.

I associate myself with what the 
previous speakers have said as re
gards clause 3. Government seeks 
to take very wide powers, but the 
intention has been not to affect the 
transactions which might have been 
entered into pursuant to that consent 
or recognition. And I hope the Gov- 
ment will come forward and enact a 
suitable proviso to that effect, or at 
any rate give an undertaking not to 
disturb transactions which have taken 
place in pursuance of such consent or 
recognition. This is all that I have 
to say.

Shri Blmal Ghose: A lot of things 
have changed since 1947 when this 
Act was first introduced, and I see 
that even at that time you had 
opposed that Bill. But times have 
changed . . . .

Mr. Speaker: Did I oppose the
Capital Issues Bill?

Shri Blmal Ghose: Yes, in 1947. 
Mr. Liaquat Ali Khan introduced the 
Bill then.

Mr. Speaker: Not after 1947. There 
is change of circumstances.

Shri Blmal Ghose: Yes, and we
are now for planned investment, and 
this has become necessary. But 
there were one or two doubts about 
this Bill which I wanted to be clari
fied

I should first say that it is un
fortunate th^t although we had an 
amendment in 1956, these things 
were not thought of then. These are 
not new things, and it is unfortunate 
that we have amendments after 
amendments to Bills to provide for 
things which should have been known 
at the time when the amendments 
weTe last brought forward.

The first was a doubt to which Mr. 
Nathwani had referred, namely whe
ther this would provide for the con
tingency if reserves are capitalised 
not for fully converting shares but 
making them still partly paid up 
but increasing the value by taking 
money from reserves The doubt is 
whether it will cover that. That was 
one of the doubts that' I had in my 
mind.

The second was with reference to 
the second objective of this Bill, 
namely the bringing of mortgages 
and hypothecations within the 
ambit of the Bill I am not quite 
clear whether this will also affect 
mortgages and hypothecation for 
taking loans for working capital pur
poses or whether it is only for loans 
or public issues for raising capital,
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IShri Blmal Ghosel
for what we call fixed capital pur
poses. Now, it would appear that 
this is only for public issue of capital, 
not for working capital purposes or 
loans for working capital. I should 
like the point to be cleared as to 
whether it would also affect the 
position of a company which wants to 
take a loan from a bank against 
mortgage or hypothecation. I am not 
a lawyer, that is my difficulty. And 
if it does, then it will very much 
adversely affect the working of ordi
nary trading companies. Because, if 
I want to take a loan for working 
capital of the concern and I have to 
go to the Capital Issue Department 
and obtain prior approval, it would 
make the working of trading com
panies extremely difficult. So I 
should like to know as to whether 
that is also included If it is not in
cluded, then I have nothing against 
the Bill—although I do not see how 
that can be done as a public issue ex
cept through a debenture, and deben-* 
ture is already provided for.

Then, what is the way in which a 
public issue of capital can be made 
for raising capital from the market 
by mortgage deeds or by hypotheca
tion I should like to know that 
As I said, if it also includes ordinary 
loans, then I am certainly opposed to 
It, because it would make the work
ing of companies extremely difficult 
If companies have to approach Gov
ernment every time a loan has to be 
taken against mortgage or hypothe
cation, it would make an extremely 
difficult situation. So I should like 
Government to explain that position 
to me.

Finally, there is one other general 
thing that I should like to say, and 
that is this. We have provided for 
regulating the issue of capital. We 
have all agreed to such regulation of 
capital issues. But what happens 
alter Government have given their 
consent for regulation of capital 
issue? Have they any machinery to 
see that the capital issue power 
which the Government have or the 
authority to raise capital which they

have given to pertain companies is 
being properly uaed? Because, the 
purpose of capital issue is not merely 
to regulate the direction of the in
vestment but also to see that the 
money which is raised is not frit
tered away. What is the machinery 
that tHe Government have to see that 
the money raised by different com
panies is not frittered away? Even 
today my friend Shri Feroze Gandhi 
raised the question of the company 
of Mundhra and Investments in 
various types of companies. That is 
capital being utilised in a very bad 
way, where we are not getting the 
full advantage of the resources we 
have. What machinery do Govern
ment have, once they have permitted 
capital issue, of seeing that the com
panies aTe being properly run or that 
the capital raised is being chaiuteliz- 
ed to certain directions and we are 
getting the best results? What is
the ’administrative machinery that
Government have for linking up
all the different things, so that right 
from the time of issue of capital
down to the formation of the
company and its administration 
thereafter Government can see that 
things are proceeding as they had 
planned?

I know that the Government have 
sufficient power in their hands either 
through companies administration or 
capital issue or through any other 
kind of measure. They have suffi
cient power. But even so, things are 
happening today in the market which 
certainly are not desirable. Not 
that Government do not know of 
these happenings^ But even if they 
do know and it these things happen, 
are we to understand that Govern
ment have not sufficient power in 
their hands to prevent such happen
ings'’ If not, we are willing to give 
those powers. But it is certainly de
sirable that Government should 
take a general view of the whole 
situation and see that capital that is 
raised is not frittered away, tn un
desirable directions.
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1 b »  IB ilit ir  of l^ u n ce  (Shri T. T. 
Krlstraamacbari)? The ' main podnt 
that seems to have provoked such an 
amount o f comment is the amend
ment to section 8, the additional 
sub-section (8). Here the power 
that is taken by Government is to 
revoke consent or recognition accord
ed under any of the provisions of 
this section. I think you pointed out 
what are the limitations to the exer
cise of this power. Under circum
stances where this power should not 
be exercised in a manner detrimental 
to the interests of the company, 
where the company has proceeded to 
take certain action as a result of the 
consent given. May I in all humility 
point out to you that the proviso 
is comprehensive? The proviso en
joins upon the Government giving 
the party a reasonable opportunity of. 
showing cause why such an order 
should not be made. 1  would like 
the House to note the proviso. If the 
conditions implied in the proviso are 
not fulfilled^ Government will be 
exposing themselves to a question of 
review by judicial authority, if their 
action is mala fide. In fact, certain 
things have to be taken for granted. 
If under a misapprehension certain 
action has been taken by a company, 
you can ask them to show cause; but 
if they say they have taken this 
action because they felt it would be 
the best, nothing could be done, 
except perhaps administering a warn
ing. Nothing could be done even 
under this section by the Govern
ment unless it is going to be extre
mely unreasonable, to the detriment 
of the party concerned in which 
case we have the court still to func
tion.

Then the question was raised by 
my friend Mr. Nathwani, and very 
legitimately too, in regard to the 
construction of two clauses in the 
definition clause. I agree that in 
regard to the issue of capital, there 
might be a loophole. I cannot see 
how it can be amended unless we 
make it an elaborate one. Normally, 
the cases which have come before the 
Government are cases where it has

been converted Into fully paid up 
capital. If it is partially paid up 
capital and recourse is had to this 
devise, may be, we may not be able 
to stop it. I am not quite sure that 
that can be met by any amendment 
to this particular section now. I »m 
afraid we have to see how it 
operates.
U  hrs.

So far as securities are concerned, 
two doubts have been raised. One 
is raised by Shri Nathwani that a 
particular type of mortgage, equitable 
mortgage would not come within the 
mischief of this particular definition 
in spite of the fact that there is a 
further amplification to mortgage 
deeds, instruments of pawn, pledge 
or hypothecation which says, any other 
instruments, creating or evidencing a 
charge of lien on the assets of the 
company. I am not a lawyer. The 
question 'of creating a lien will cer
tainly come in the case of an equi
table mortgage. From the mere fact 
that there has been a specific men
tion of a mortgage deed, whether 
that covers every case orr this type of 
mortgage should be left out is a 
matter which is, again, open to 
question. I do not think there is 
any need for further strengthening 
the particular definition.

My hon. friend Shri Bimal Ghose 
has always got a vision much beyond 
our own capacity on this side. He 
said, there was an amendment last 
year, why was not the Government 
forward looking or outward looking 
enough to find out what all will 
happen and why there is an amend
ment now? I plead guilty to the 
charge. The Government’s capacity 
to think ahead is somewhat limited.

The second fact that he mentioned 
—he mentioned, unfortunately, a
number of facts—arises out of mis
taking this particular enactment that 
we are seeking to amend to some
thing whioh he has in mind, taking 
his experiences in regard to some 
other enactment and dovetailing it.



3 5 7 3  7he Capital lame* 4 PBCKMBJBB 1937 (Control) Amendment 3574
bot

[Sfiri T. T. Krishnamachari]
This is purely a matter of capital 
|uue. Capital issue is not a matter 
which ultimately governs the com
pany law. Capital issue is a matter 
connected with the monetary policy 
of the Government, whether they are 
going to permit capital issues, in 
which case, of what nature and how 
they propose to control the market. 
The administration of the conse
quences of capital issues falls within 
the purview of company law. I 
think my hon. friend is trying to 
take 'it away from its proper normal 
Betting, on to the company law side of 
it.

Undoubtediy, he is, perhaps, right 
in whatever he has said about the 
acts of commission and commission 
on the part of the Government in 
regard to the company law I am 
quite prepared to admit that he has 
made out a case The case will have 
to be examined and answered or 
admitted as the case may be. But, 
it is totally a different question. 
Undoubtedly, his knowledge ranges 
over a wide field. In this particu
lar instance, we have to have a 
narrow vision of the orbit in which 
Government propose to act, namely, 
control capital issues for a purpose— 
administration of company law is 
something totally different—namely, 
in order that capital issues might 
conform to the monetary policy that 
the Government has for the time 
being, whatever it may be. There
fore, I do not think my hon. friend 
Shri Bimal Ghose has made out any 
case either for amendment of this 
provision or for any explanation 
because' what he has been asking is 
something else and has no Televancy 
to this particular provision before 
the House Therefore, I hope the 
House will accept the explanation

Shri Blraal Ghose: One point: I
wanted to know whether this will 
also qpply to the working capital

Mr. Speaker: He wanted to know 
that.

Shri T. T. Krishna aaartvarl: The
position is, there is no estoppel here. 
The question of working capital does 
not come in. I may tell you, so far 
as this is concerned, there are certain 
capital issues or augmentation of 
capital contemplated by different 
methods. We have, perhaps, a case 
in mind, which it is not* possible tor 
me to divulge. I do ’not think the 
normal working of a company is 
going to be affected by this.

Shri Bimal Ghose: Does that also
come within the purview of this? 
Suppose I am a company and I want 
to borrow from a bank. ,

Shri T. T. Krishna machari: I do
not think Government is likely to 
interfere in matters of normal work
ing of companies by means of this. It 
is intended only where capital is 
being augmented by mortgage As I 
said, we have a case in mind and we 
find that we are completely power
less to prevent that company from 
raising a very large amount of 
money. I can give him this assur
ance that we will not—after all, it 
is a question of operation—allow this 
to operate against a company finding 
normal finance

Shri Bimal Ghose: Do I under
stand that the Act would embrace 
also all those cases but that is not 
the intention of the Government to 
so operate that? That is the point

Mr. Speaker: The question will be
this. The hon. Minister may consi
der So long as this Act stands, in 
every case, an application has to be 
sent to the Government for augmen
ting the capital or taking a loan for 
expenses In each case, the sanction 
of the Government has to be ob
tained. The hon. Minister says that 
sanction may not be withheld. Also 
he has at the back of his mind and 
he feels that an application need not 
be made. It is not so. Possibly 
rules may be made in the first 
instance,—the rules can be changed
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from time to time—under what cir
cumstance* regarding these mort
gages application should be made and 
permission of Government should be 
obtained.

Shrl T. T. Kriahnamacharl: May I
tell the House that in the original Act 
which this Act seeks to amend, secu
rities are not comprehensive, but 
nevertheless include what my hon. 
friend has in mind, that is section 2 
<b).

"  'Securities’ means any of the 
following instruments issued, or to 
be issued, by or for the benefit of a 
company, whether incorporated in 
the States or not, namely:

<i) shaTes, stocks and bonds;

<ii) debentures;

<iii) other instruments creating a 
charge or lien on the assets 
of the company; and

(iv) instruments acknowledging 
loan to or indebtedness of 
the c o m p a n y  and guaranteed 
by a third party or entered 
into jointly with a third 
party.”

More or less, item (iii) above would 
cover what my hon. friend has in 
mind. It has not been pointed out
to us that the Act has been operated
in such a manner as to prevent any
body creating a charge or lien for 
the purpose of running a company.

Shri Bhnal Ghose: I do not quite
understand what the hon. Minister 
said. Under the old Act, it was only 
section 4 which had reference to 
offering publicly for sale of any se
curities and the provision was made 
applicable. When you took a loan 
from the bank, it was not publicly 
offering for sale any securities.

Shrl T. T. Krishnamachari: Under
the Capital Issues Exemption Order, 
loans and advances given by banks 
are totally exempt.

Mr. Speaker: Even now it Is
•overed. Mortgages are impliedly

covered. They create a charge or 
lien, a stronger lien or a stronger 
charge.

Shri T. T. Krishnamachari: As I
have said now, under' the Rules, as 
the Chair rightly pointed out, we 
have the Capital Issues Exemption 
Order in which it is said that loans 
and advances given by banks are 
exempt.

Mr. Speaker: Already, it is there.
Shri T. T. Krishnamar.hari: It is

4 (a).
“The following shall be exempt 

from the provisions of sub-section
(1) of section 3, clause (a) of sub
section (2) of section 3 and sub
section (4) of section 5:—

“The issue and acceptance of 
securities other than debentures 
being an issue made by a person 
in the ordinary course of hia 
business and soley for the pur
pose of that business to another 
person carrying on the business 
of banking or to such other per
sons nominee in respect of ad
vances or overdrafts from time to 
time granted or to be granted by 
such other person.”
Mr. Speaker: Under what rule is it

issued?
Shri T. T. K>iihiMM»iiinH; Rules

framed under the Act
Mr. Speaker: I would like to know

under what section of the original 
Act that rule has been framed.

Shri T. T. Krishnamachari: There Is
rule-making power, section 13-

Mr. Speaker: Power of exemption is
given?

Shri T. T. Krishnaniacharl: Rule-
making power is given.

Mr. Speaker: Can it include power
to exempt?

Shri Naashtr Bharacsha: Ym . It
includes. Section 12 is so widely 
worded. It says:

"The Central Government may 
by notification in the official
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Gazette make rule* for carrying 
out the purposes of this Act.”
Shri T. T. Krtofinamacharl: Section 

says that the Government may provide 
for the granting of exemption or con
done a contravention. Specifically, it 
is stated there.

Mr. Speaker: Specifically? All
right.

Shri Blmal Ghose: Is it also cover
ed by the proviso to clause 2? What 
is the meaning exactly in this Bill of 
the proviso:

“Provided that the foregoing 
provisions shall not he taken as 
requiring any offer to be treated 
as made to the public if it can 
properly be regarded, in all the 
circumstances, as not being calcu
lated to result directly or indirect
ly in the securities becoming avail
able for the subscription or pur
chase by persons other than those 
receiving the offer. . . . ”

Not being a lawyer I do not under
stand the language so much. That is 
why I am trying to get the point 
clarified.

Mr. Speaker: Offering securities to 
the public. It is not to the general 
public, it is only for a mortgage to 
the bank. It may come under that 
also. I think so.

Shri Nanahir Bharucha: I think it
should be referred to a committee. 
There are bo many complications in it. 
One week’s time is not going to make 
any material difference. We can pass 
it after a week.

Shri Ghose: Government can
take it up tomorrow. I am orjly try
ing to point out the difficulties.

Shri T. T. Krtthwamachari: I am
equally in the same position as the 
hon. Member, very much in the hands 
of the draftsmen, but if the hon. 
Member will read the second part of 
that proviso carefully, I do not think 
it will cause much confusion.

Mr. Speaker: TCi&e is an exemption
provision, and then there is also 
notice beiag given under clause S 
before any revocation takes place, and 
then its app lying^  mortgages or not 
may come under the proviso. In the 
working of the Act nothing has hap
pened so far adversely.

Mr. Speaker: The question is:
“That the Bill further to* 

amend the Capital Issues (Control) 
Act, 1947, be taken into con
sideration.”

The motion was adopted.
Clauses 1—8

Mr. Speaker; There are no amend
ments to this Bill.

The question is:

“That clauses 1 to 8, the Enact
ing Formula and the Title stand 
part of the Bill.”

The motion was adopted.

Clauses 1 to 8 the Enacting Formula 
and the Title were added to the BiU.

Shri B. B. Bhagat: I move:

“That the Bill be passed” .
Mr. Speaker: Motion moved:

“That the Bill be passed.”

Shri Naushlr Bharucha: I May be
permitted to make some observations 
with regard to clause 3.

It may be that in practice the Gov
ernment will be very reasonable in re
voking the consent or recognition ac
corded, under the provisions of this 
particular section. The hon. Finance 
Minister has pointed out thaj there is 
a certain safeguard incorporated, 
namely that the company will he 
given an opportunity to show cause. 
I am afraid this safeguard Is not 
enough.
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1  should like the bon. Finance 
Minister to tell us categorically on the 
floor of the Bouse, what are those 
particular cases which he has in mind 
on the basis of which the Government 
would revoke a consent once given. 
If it is a matter of fraud or gross or 
material misrepresentation in obtain
ing the consent or abandonment of the 
purpose for which the capital issue 
*ras obtained or misuse of such issues, 
why can we not put that down here, 
or at least will the hon. Finance 
Minister give an assurance on the floor 
of the House that this clause is intend
ed only to be brought into use in case 
of fraud, gross or material misrepre
sentation or abandonment of the pur
pose for which the capital was obtain
ed or misuse of such issues? 1 think 
even a clarification on a point like this, 
while it is not law in the eyes of law, 
will certainly help administrative 
practice to be followed along parti
cular lines, and that will practically 
secure a safeguard which otherwise I 
do not see at all in this case.

I do appeal to the hon. Finance 
Minister at least to make the position 
clear, as to what are the cases in which 
this extraordinary power is sought to 
be weilded by Government.

Shri T. T. Krishna machari: It would 
also mean in a particular case where 
no effective steps are taken and no 
damage is done, then the consent 
might also be withdrawn. T would 
not say that it would be circumscrib
ed by the point mentioned by the hon. 
Member. The only thing that we can 
give an assurance about is that the 
powers will not be utilised to the 
detriment of the parties concerned 
where their actions have been com
pletely bona fide. . Even under the 
Industries (Development and Regula
tion) Act we have power to ask for 
people to whom licences have been 
given whether they have taken effec
tive steps. You might get a capital 
issue consent, and it might just lie 
dormant. We do not want that sort 
of tb&g to come up some time later. 
It might be for a large amount and 
not for a t^mll amount. And then

we would say: “You have not taken 
effective steps. Show cau#e why we
should, not revoke the consent"__be.
cause consent cannot be given indefi
nitely. There is no questiorf 
of limitation here operating other
wise we should put a provision 
nere and say that the consent that is 
given is only valid for a year or six 
months as the case may be unless It 
is extended. We have not taken any 
power of that nature. If the hon. 
Member says: “You better imagine all 
contingencies and put down”, then 
legislation, with all the latitude that 
this House generally allows, will be
come meaningless.

Mr. Speaker: Consent can be given
conditionally also?

Shri T. T. Krishna machari: Yes.

Mr, Speaker: All profias need not be 
ploughed back?

Shri T. T. Krishnamachari: Yes, that 
is mentioned in clause 3(b). Varying 
of the conditions is possible.

Shri Naushir Bharucha: You have
the right to vary that consent. First 
you say that 40 to 50 per cent, of the 
profits can be capitalised. Afterwards 
you say suddenly two per cent. You 
have got a right to do it.

Mr. Speaker: The only point for 
consideration is this. I am concern
ed only about subordinate legislation, 
how far that power is given. Even 
the Government must be interested in 
limiting the exercise of the power in 
case somebody should think of doing 
it arbitrarily, that is in so far as 
transactions have taken place in pur
suance of the consent I think reason
ably it may be expected that they 
ought not to be adversely affected 
whatever may happen for the future.

Shri T. T. Krlshnamacharl: I think
the proviso is itself a sufficient safe, 
guard. Once we ask them to show 
cause, we cannot merely reject It even 
when the explanation offered Is a
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[Shri T. T. Krishnamachari] 
genuine one? There it is a matter 
where immediately we shall attract 
^ie intervention of the courts.

Mr. Speaker: All that I can suggest 
is that the Government may consider 
this, of course, after gaining ex
perience in this regard as to whether 
any particular forms of rules or ins
tructions can also be framed under 
the rules here.

Shri T. T. Krisfapamachari: I shall
certainly bear in mind the direction of 
the Chair.

Mr. Speaker: The question is:
“That the Bill be passed."

The motion was adopted.

CENTRAL EXCISE AND SALT 
(AMENDMENT) BILL

The Deputy Minister of Finance 
(Shri B. R. Bhagat): I beg to ‘ move:

“That the Bill further to amend 
the Central Excises and Salt Act, 
1B44, be taken into consideration.”

This is a non-controversial Bill. It 
is proposed in the Bill to amend tHfe 
Central Excises and Salt Act, 1944 in 
the following manner:

(i) delete the proviso m clause 16 
of sub-section (2) of section 
37, and

(ii) amend Explanation No. 2 to 
Item 12 of the First Schedule.

13.18 hn».

[Mil Dsputy-Speaker in the Chair]

The proviso referred to was in fact 
borrowed from the Iron and Steel 
Duties Act, 1934 which was consolidat
ed along with other similar Acts into 
the Central Excises and Salt Act, 1944, 
and it specifically lays down the quan
tum of rebate to be granted on the

duty paid on steel ingots and articles 
ot iron manufactured from such ingots 
on export out of India. This quantum 
is related to the excise duty in force 
in 1944 when the Central Excises and 
Salt Act was passed, that is Rs. 4 per 
ton. In the Finance (No. 2) Act of 
1957 the excise duty on steel ingots 
has been raised to Rs. 40 per ton. It 
will, therefore, be necessary to revise 
correspondingly the quantum of 
rebate. This will necessitate an 
amendment of the clause in question.

In respect of other excisable goods, 
however, the quantum of rebate has 
been specified in the Act, but has 
been left to be regulated by'the rules. 
It is, therefore, proposed to bring the 
position m regard to steel ingots into 
line with that prevaling in respect 
of the other excisable commodities 
by deleting this particular proviso in 
the clause in question.

It is also proposed in the Bill to 
amend Explanation No. 2 in Item No.
12 of the First Schedule to the Centra! 
Excises and Salt Act, In Item No. 12 
the term “cotton fabrics” is defined to 
mean all varieties of fabrics manu
factured either wholly from cotton or 
partly from cotton and partly from 
wool, rayon or art silk.

The rate of excise duty depends 
upon the average count of yam. For 
the purpose of determining the 
average count of yarn, certain rules 
have been laid down in Explanation
II under the item. In respect of the 
fibres other than cotton, in commer
cial practice, the idea of ‘count’ i.e. 
a ratio between weight and length of 
yarn is expressed in different termi
nology. For example, in the case of 
rayon art silk, the expression used is 
a “denier” and in the case of wool, 
it is called “Yorkshire Skein” . On 
purely technical grounds some doubts 
have therefore been expressed as to 
bow far the use o f the expression 
'count' in the tariff can be actually 
related to yarns made out <tt other 
fibres. To put the matter beyond

•Moved with the recommendation of the President.




