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14.36 hr*.
MINIMUM PRICE OP JUTE BILL*
Shri Jhttlan Staba (Siwan)' 1 beg 

to move for leave to introduce a Bill 
to provide for fixation of minimum 
price of jute.

Mr. Chatman: The question is:
“That leave be granted to intro­

duce a Bill to provide for fixation 
of minimum price of jute”

The motion toos adopted

Shri Juhlan Sinba: I mtioduee the 
Bill.

14-37 hrt

PARLIAMENTARY PRIVILEGE BILL
Mr. Chairman: Shn Ram Shanker 

Lai is absent So, the House will now 
take up further consideration of tho 
following motion moved by Shn Nau- 
shir Bharucha on the 12th December, 
1958.

“That the Bill to define powers, 
privileges and immunities of Par­
liament and its Members in cer­
tain respects be taken into con­
sideration ”

Out of 24 hours allotted for the discus­
sion of the Bill, one minute was taken 
on the 12th December, 1958 and 2 
hours and 29 minutes are now avail­
able Shn Naushir Bharucha may 
continue his speech.
1438 hrs.

[Mr. Depoty-Speaker m the Chair] 
Shri Naushir Bharucha (East Khan- 

desh): The Bill I propose to 
today at some length relates to the 
privilege of this hon House and of 
the hon Members. An incident 
occurred in the House of Commons 
when one MP by name Mr. Strauss 
wrote a letter to the Minuter on 8th 
February 1957, a letter in which a 
complaint about the London Electricity 
Board and its policies in connection
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with sale of copper scrap was made. 
THat letter was per se defamatory and 
the London Electricity Board called 
for an apology from that Member and 
threatened to prosecute him criminally. 
Mr Straubs felt that his privilege as 
a Member of Parliament was m danger 
at<d. therefore, he requested the pro­
tection of the Chair, and the Chair 
referred the matter to the Privileges 
Cpmmittee On the issues before the 
privileges Committee its decision was 
that in wntmg a letter Mr Strauss 
w<!s engaged in a pioceedmg in Par­
liament within the meaning of the 
Bfll of Rights, 1688

I shall discuss the phrase “proceed­
ing in Parliament” at considerable 
detail presently The Privileges Com­
mittee also he d that the solicitors, by 
threatening to issue a writ or sum­
mons agam&t Mr Strauss committed a 
breach of privilege of Parliament and, 
thirdly, the Privileges Committee 
recommended that the opinion of the 
privy Council should be sought on 
ti»e issue whether the House would be 
acting contrary to the Parliamentary 
privileges Act of 1770 if it were to 
t^cat the issue of a writ as a breach 
0/  pm ilege

The Judicial Committee —the Privy 
Qouncil—lcplied m the negative But 
ip the mean lime, probably the solici­
tors of the London Electricity Board 
thought it wise to drop the proceed­
ings Therefore when the matter was 
referred back to the Privileges Com­
mittee, the Privileges Committee re­
commended that no action may be 
t^ken m view of the fact that the 
tpreat which was issued had been 
dropped At that time there was free 
v o t e  m the House of Commons and 
when the report of the Parliamentary 
privileges Committee came up, IT was 
npi accepted by 213 votes to 218—a 
difference of five votes, which appears 
t<? be more or less a snap vote The 
result is that today the position is 
tpat any MP, who writes to a Minister

'j^raordinary Part Il^-Section 2
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[Shri Naushir Bharucha]
complaining even about an autono­
mous body and making allegations 
against that autonomous body, stands 
the risk of being prosecuted.

How the Privileges Committee came 
to its conclusion 1s- a bit interesting. It 
came to its conclusion because it fol­
lowed a report made by a committee 
on privileges in 1839 It discussed 
the arguments, which I shall mention 
in some extent It said that the basic 
statute, which enshrines the liberty of 
a Member of Parliament to speak 
freely with immunity from prosecu­
tion, Is the Bill of Rights of 1688 
Article 9 of the Bill of Rights, from 
which we today in our House derive 
our liberty, reads:

"The freedom of speech and 
debate or proceedings in Parliament 
ought not to be impeached or ques­
tioned in any court or any place 
outside the Parliament"

That is the source from which today 
we MPs derive our immunity from 
criminal prosecution in respect of any­
thing that we say on the floor of this 
House

Now it should be noted that the 
freedom extends to anything which is 
said, that is freedom of speech free­
dom of debate plus freedom in respect 
of proceedings in Parliament If I 
press a button and record my vote 
that is a proceeding in Parliament 
Even that is a proceeding in Parlia­
ment. because I vote that a particular 
motion is a correct motion. Therefore 
the words ‘proceedings in Parliament’ 
have a much wider meaning th&n 
merely a speech in Parliament

The question is what can be ‘pro­
ceedings in Parliament' It is a ques­
tion of law and so far there is no judi­
cial pronouncement as to what 'pro­
ceedings in Parliament’ means. The 
Committee of Privileges came to the 
conclusion that letters written by 
MPs to a Minister should be protect­
ed on the same basis as speeches made 
in the House because in that particular

case it was felt that the London Elec­
tricity Board had responsibility under 
the Act of Parliament as any autor- 
omous body, for Instance, like our 
steel corporations. It has got respon­
sibility under the Act of Parliament 
and the Minister is bound to answer 
criticism relating to the administraCon 
of such autonomous concerns.

When the Bill of Rights in 1688 was 
passed, the system of asking questions 
and obtaining answers on the floor of 
the House was not prevalent then. 
Questions and answers are certainly 
and admittedly now a part of the pro­
ceedings in Parliament but in view of 
the fact that the amount of Parlia­
mentary work has grown to such an 
extent a new practice h8s cropped up 
in the House of Commons as well as 
here that instead of asking questions 
on the floor and getting a reply on the 
floor one can write to a Minister and 
obtain his reply with regard to the 
working of a certain body. In England,
I am told, out of 100 in 99 cases a 
letter is written to the Minister rather 
than questions a«kcd on the floor of 
the House It should be appreciated 
that in the House of Commons the 
practice prevails that nobody can ask 
tiucstion* in relation to the working 
of any autonomous body, that is, about 
the day-to-day working of an autono­
mous body It is ruled out of order 
Therefore practically when a Member 
wants to make allegations against the 
administration of an autonomous body, 
he has to write to the Minister That 
is the only practical procedure You 
must have noticed that repeatedly the 
Chair advises the Members, when 
questions are asked, that the hon. 
Member may write to the hon. Minis­
ter. In pursuance to that he writes to 
the hon Minister and makes a com­
plaint Whether that complaint 
should be protected or Whether the 
Member should continue to be sub­
jected to risk of criminal proceedings 
is the issue which 1 am raising here.

It has also been appreciated by the 
Committee of Privileges which en­
quired into this incident that suppose
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I write a letter to the hon. Minister 
(tying that I propose to raise such- 
and-such a question in the House and 
I want information on that—it is now 
recognised and even the Attorney- 
General, who otherwise opposed the 
Report m the House of Commons, 
stated that—that letter would be a 
proceeding in the House The fact 
must be appreciated that the pro­
ceedings m the House do not mean 
only anything which is done wllhm 
the four walls of the House It may 
be done somewhere outside the House 
but it may be related to the work in 
the Hou«e If from Bombay I send 

’*a question by post, my letter dropped 
Vri ‘Crontasy -» •ptttecteik VtrcfafcYi A vs a 
thousand miles away from the House 

,.of Parliament Therefore the House 
will bear in mmd the fact that when 
we refer to proceedings in Parliament 
it does not mean only something 
which is done while the Parliament is 
sitting or geographically within the 
four walls of the House

How does all this affect us’  I shall 
presently come to that Under article 
105 of the Constitution our powers 
privileges and immunities as Members 
of Parliament are defined as being 
the same as those of the House of 
Commons unless we specifically alter

* them by legislation The net effect of 
it is that the decision of the Hou«e of 
Commons is binding on us in the 
sense that our rights and privileges 
are regulated by that Today the 
position would be that if anybody for 
instance, take the M O Mathai inci­
dent, wrote to a Minister saying that 
Shri Mathai is corrupt Shri Mathai 
can prosecute him That letter 
would not be regarded as a proceed­
ing in Parliament The issue then will 
be Will you permit MPs at every 
stage to be faced with threats of cri­
minal prosecution or will you pass 
legislation such as of the type which I 
have introduced and protect the MPs 
so that they can discharge their duties 
fearlessly’  That is the' issue that is 
before the House today

As the law stands today, that is. the 
law of libel, under the Penal Code, it

may be argued that MPs 
have got what is known 
as a qualified privilege By 
‘qualified privilege* it is meant that 
the section of defamation is defined m 
the Penal Code and then there are ten 
exceptions made in favour of anything 
said or done by anybody in discharge 
of jus duties as a public officer and so 
forth These are protected But then 
it should also be appreciated that the 
burden of proving, that the case falls 
witfrm the four corners of one of these 
exceptions rests heavily upon the 
accused who in this case would be an 
MP If I write to the Minister saying 
that Shri Mathai or someone else is
COT'Ttfpk WtL ’A 9SKKKWA liSA 
proceedings against me, first I will 
have to defend myself, appear m a 
Court incur a lot of expense and then 
only I may get the benefit of one of 
tho?e exceptions to section 500 of the 
Indian Penal Code

Therefore the question is whether 
you would expo'e an MP, who is 
do flg purely his duty as a Member of 
Parliament, to criminal prosecution 
In the present set up we are having 
so fnanv autonomous bodies and there 
are so many complaints about those 
autonomous bodies that repeatedly we 
v,i'l find circumstances arising where 
an MP will complain about them and 
thus MPs will get into trouble, all the 
more for this reaeon Suppose, one 
makes a complaint of corruption \o a 
Mnii^tei against an autonomous body 
in his charge The Minister will 
naturally forward it and ask for an 
explanation from the particular party 
Now that particular party will tell 
the Minister, “I am prepared to clear 
my character m a court of law Give 
me permission to take it to the court ” 
Therefore the meaning of the words 
*1 tfnll clear my character in a court 
of Jaw’ is that he will prosecute the 
MP Ultimately it will boil down to 
thi* Therefore, what are we going to 
do about it’  Are we going to keep 
the position as it is or are we going to 
depart from the practice of the House 
of Commons and confer upon our 
Members a larger measure of im­
munity’  That is the issue.



2247 Parliamentary FEBRUARY 20, 1959 Privilege Bill 2248

[Shri Naushir Bharucha]
When this report of the Privileges 

Committee was considered in the 
House of Commons, the Mimster-in- 
charge of the Home Department, Lord 
Privy Seal, Mr R A Butler, spoke m 
favour of investing the MPs with this 
immunity He was followed by Mr 
Strauss, who was of course an inter­
ested party, but from the perusal of 
his debate I find that he is an excep­
tionally able man who could very 
well take care of himself even in a 
court of law but all MPs cannot 
He also supported it The Attorney 
Oeneral opposed it on certain grounds 
which I shall specify here What I 
propose "to do is to find out what are 
the possible objections which could be 
raised to the Bill which I have moved 
I found that fifteen of them are noted 
m the Commons debate and elsewhere 
If I answer all these objections satis­
factorily, I think I shall have made 
out a case, not for immediate passing 
of this Bill but at least for reference 
to a Select Committee where all these 
aspects can be considered

The arguments against the Bill as 1 
could make out from the debates 
were, first, whv should an MP have 
a greater privilege than an averagt 
citizen The answer is obvious 
Because, an M P is eharged with an 
additional dutv wi‘ h which an 
average citizen i« not charged There 
fore, he must have an additional pn 
vilege and immunity to perform thit 
duty An average citizen is not re­
quired to write to a Minister or crack 
open public scandal as it is the dutv 
of an M P Where an additional dutv 
or a greater duty or responsibility is 
imposed on an M P , he must have a 
greater privilege than an average 
citizen There is nothing wrong in 
that

The second objection is, why should 
a private party be deprived of his 
right to resort to law Private parties 
arc by law, being deprived of much 
bigger rights tlftn merely resorting to 
law If injustice is caused to even 
half a dozen individuals, it is much

better that private indfviduals suffer 
injustice in the larger cause so that 
an M P can discharge his duties pro­
perly Whicn is more important, half 
a dozen private people bemg denied 
justice on account of imaginary or 
real defamation or all the M P s ^>eing 
rendered powerless in seeking redress 
of grievances in which millions of 
other people are interested* Therefore, 
I say that this is a fit answer to that 
objection

The third objection is, must an 
M P write to a Minister any defama- 
tor> or malicious thing, and the Bill 
must seek to prevent it Of course, a 
defamatory thing must be written 
How is a Minister to know what is the 
real position* That is the irux of the 
situation Because, if I ask for an en­
quiry from a Minister, I must make a 
defamatory allegation Till then I 
cannot ask an enquiry into corruption 
for instance Such occasions would 
at ise and defamatory things may have 
to be written Freedom of speech 
would not be freedom of speech if it 
did not include freedom to make de­
famatory allegation against parties, 
uheie an MP feels that certain cor- 
luption or some *ort of grave m e 
gularitj ha-> occuned

The fouith argument is, one can 
make a complaint to a Minister in a 
lcttei in a language that is not defa­
matory With great respect, I submit 
that is impossible If I want to say 
that a man is corrupt, that is the 
essence of my complaint No amount 
of mild language that I can use can 
convey that impression that there is 
corruption If I try to tone down mv 
language, then 1 do not convey my 
idea Therefore it is no use I was 
surprised to find that argument 
advanced by no less a person than 
Mr Morrison who urged that a Mem­
ber should not use language such as 
‘scandal' and say that the conduct of 
the London Electricity Board is open 
to suspicion But these are mild 
terms m themselves. He has said 
that ‘if in the mlttor of diapoml of
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scrap copper, I find that gross irre­
gularities are Committed which cost 
millions of poundB to the tax-payers, 
■why should I not say that it is open to 
suspicion9’ Therefore, my submis­
sion is no amount of mild language 
can change the meaning If in essence 
you want to convey that the com­
plaint is one of corruption then you 
become immediately open to the 
chargc of defamation

The next argument is, where will 
you draw a line in defining ‘proceed­
ing in Parliament—only to matters 

> pertaining to autonomous bodies,—or 
where do you stop7 That also can be 
answered that a line can be drawn like 
this it mu«t be a matter of public 
importance Secondly it must be a 
matter in respect of which the hon 
Minister is responsible under law 

.Thirdly it must be a complaint by an 
M P and in the discharge of his dutv 
as an M P It must be in the dis­
charge of his dutv as an M P and as 
no other If I write as a lawyer, I 
need not be protected Therefore 
there are well defined limits within 
which you can contain the phrase 
'proceeding m Parliament’

The sixth argument would be 
should wc elevate our rights and pri­
vileges to the extent of denying 
normal rights to ordinary citizens7 
This particular privilege is for the 
benefit of the citizens Therefore I 
feel that although our demand may 
result in denying normal rights to a 
few citizens it should be denied m 
the interests of the larger masses The 
next argument would be, if we pass 
thic Bill, any member of the Bar, who 
accepts a summons on behalf of an 
M P client will be guilty of breach of 
privilege This requires some expla­
nation If we hold that a particular 
act is a breach of privilege, and if the 
court issues summons on me, I as an 
M P must not care for the summons 
and say I do not accept it If I ac­
cept, I become guilty at breach of pri­
vilege by submitting myself to the 
Jurisdiction o f the court Therefore, 
If that happens, it npy be a minor in­
convenience But if anybody wants

to traverse the privilege of Parlia­
ment he must be prepared to take 
the consequence of it.

The eighth argument would be, why 
cannot an M P not raise the same 
issue as the one covered by his letter 
m other ways at Budget time or at 
the time of discussing the annual re­
pot t of that particular body But sup­
posing the Budget is passed and in 
April or May and I discover that 
fiaud is being committed, and unless 
it is stopped immediately, the public 
will lose a considerable amount of 
money mu«t I wait till the next 
Budget or till the next report comes, 
when we know that reports of auto­
nomous bodies sometimes do not come 
for two or three years together7 
Therefore that is not a remedy This 
in thi argument against those who 
want to argue against the Bill which 
"oursc is better from the point of 
view of prtvate citizens, for whom so 
much concern is shown7 Would it be 
better that I write privately to the 
Minister that Mr X  is corrupt7 Or 
would it be better that I raise it on 
the floor of the House, when 400 
papers will the next day report it in 
the newspapers7 Taking all these 
things into consideration, it is obvious 
that the procedure of writing to a 
Mini ter needs protection

The ninth objection which may be 
raised is what is the justification for 
extending the privilege now, it has 
worked well since 1688 Why not let 
Iht sleeping dogs lie7 The answer to 
that is obvious We are fast moving 
in a changing world Today our au­
tonomous bodies really command 
sources of revenue which are tar 
gi eater than the Budget itself There­
fore, if m Parliament, the day-to-day 
working cannot be questioned in the 
shape of questions and answers, cer­
tainly, the new method or practice 
which we have developed, namely, 
waiting to the Minister requires to be 
placed on a footing of protection to 
the same extent as a speech in the 
House
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Then, it vnt urged by the Attorney 

General hi the House of Commons 
that the fears of prosecution are 
really groundless. In the last 75 
years, he said, only three prosecu­
tion* of this type have occurred. 
There are two answers to this. If 
only three prosecutions have occurred, 
it really means that if you pass the 
Bill, only three private citizens 
would have been denied the right of 
going to the court of law in 75 years. 
This is very insignificant compared to 
the advantage. Secondly, why is it 
that there are only three prosecu­
tions? Because the immunity was 
there to that big an extent. Otherwise, 
titenr atay Aaw flwar pn&tnnv-
tions. Who knows? That is not an 
argument at all. I was surprised it 
was advanced by the Attorney Gene­
ral in the House of Commons.

Then, it is argued that a prosecuted 
M.P. is protected by a qualified privi­
lege and the courts will take a liberal 
view. Before 1 establish qualified pri­
vilege, what is my position? I may 
write a letter from Bombay to a 
Minister who happens to be in Delhi, 
who sends the letter for enquiry to 
Calcutta. In law, the publication of 
defamation may well be at Calcutta. 
The officer whom I am trying to take 
to task would take me to task by 
filing a prosecution or suit in Calcutta 
and not in Bombay. First, I have got 
to run about from Bombay to Cal­
cutta several times before my case is 
taken up. When it is taken up, 1 have 
to establish my qualified privilege. 
Only an M.P. who is either a fool or 
not a lawyer will fall into that trap. 
I for one would not fall into the trap 
because I know what it costs to gain 
that qualified privilege. Practically 
the whole case may have to be
fought ou tto  the end. Not only I
may have to fly from Bombay to
Calcutta, but I may have to see that 
my witnesses also fly with me. It is 
impossible at times and the expendi­
ture involved may be so great (hat if 
once a Member u  involved, he will 
learn the lesson of his life time and

^ever point out to a SLnister that a 
Particular official is corrupt

Then, another argument that may 
t)e advanced is: even if you pass the 
feill, can you really prevent any person 
trom taking the M.P. to court? He 
Vill have to defend himself even then.

15 hrs.

It is true, but then I can point blank 
3efy the summons of the court and 
^ay I am not going to attend. If the 
law is passed, I can claim the privi­
lege sitting in my house. '

Secondly, what is mor^, if the man 
applies to a court for issue of sum-, 
^hons, the court knowing that the law 
‘s there will not issue the summons, 
^hey will say that it is an abuse of 
the process of the court and they will' 
*tot issue the summons. They will 
Qismi'-s the complaint straightaway. 
*>0, there is a definite advantage in 
Connection with that.

It has been said that no M.P. has 
tiver felt in writing a letter to a 
Minister that his letter has become a 
Proceeding in Parliament. Of course, 
Ve know nobody knows of it, but now 
that we are faced with a situation, let 
Lis make it clear that this type of com- 
■nunication is protected. Otherwise, 
riot only the M.P. is exposed to prose­
cution, even the Minister will be 
Exposed. Let the Ministers not remain 
linder the impression that they are 
%afe. The law does not make a dis­
tinction between an M.P. from the 
Opposition and a Minister on the 
treasury Bench. Therefore, even if 
I write a letter which is defamatory, 
tad the hon. Minister passes it on to 
% third party, that third party has the 
*ight in law, whether he exercises it 
**r not is a different matter, to prose­
cute the Minister.

Then it is said, just because the 
bractice obtains of writing letters to 
Ministers instead,of asking questions, 
l»ve  all those letters also to appear
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in our minutes of proceedings? They 
need not dppear. Only, what Is 
claimed is immunity for those letters.

The last one is the same, a repeti­
tion, which says that we are giving 
unrestricted right of freedom to injure 
thef reputation of anybody. I think 
Ministers are fairly sensible people, 
and they can be depended upon to 
see that unnecessary publicity is not 
given to a letter which is otherwise 
defamatory.

Then, what are the advantages? The 
advantages are these. What is the use 
of my freedom of speech in the House 
if I cannot write a letter to the 
Minister with immunity from criminal 
proceedings and tell him that such 
and such a person is corrupt or such 
and such an administration is corrupt9 
If we deny this common freedom to 
the M P , the result will be that his 
so-called freedom of speech will not 
be worth the paper on which it is 
written. After all, how many subjects 
can this hon. House discuss on the 
floor of the House?—a very limited 
number, not even one per cent of the 
entire administration; discussion on 
99 per cent of the subjects covered 
by the administration may have to be 
carried on in the form of letters to 
the Ministers or any other form.

Therefore, what does this Bill 
want? This Bill wants to define what 
is parliamentary proceeding. It says:

“Without prejudice to the 
generality of the powers contain­
ed in article 105 of the Constitu­
tion of India, the following shall 
be deemed to be a proceeding in 
Parliament; (and therefore free 
from any prosecution);

“ (a) Letters addressed by a 
Member of Parliament to the 
Presiding Officer *or the Secre­
taries of either House of Parlia­
ment or a Minister on a public 
matter in the cpurse of discharge 
of his duties as such member;

(b) Communication of such 
letter by a Minister to any person 
or body of persons or an institu­
tion in course of discharge of his 
duties as a Minister.

(c) Any reply addressed by the 
Minister to such letter in the 
course of discharge of his duties 
as such Minister”

The whole thing is extremely limited, 
and it is definitely laid down that a 
letter will be entitled to be consider­
ed as a proceeding in Parliament only 
if it fulfus certain conditions, namely 
that it is by an MP., written in the 
course of the discharge of his duties 
3s an MP., and to a Minister who 
has got responsibility for the adminis­
tration of that particular subject.

1 do not say that this thing should 
be straightaway passed into law. I 
hope the Government will consider the 
whole position, because it is a ques­
tion of privilege and once it becomes 
known to officers and others in
autonomous bodies that they can
threaten, and there is nothing to
prevent such letters to the Ministers 
being made the subject matter of a 
criminal charge m a court, I am sure 
these people will come out in any 
number to see that the M.Ps. dare 
not raise their voice against corrupt 
'idmmisiration This is a very high 
principle which is at stake, and I 
would appeal to the Government not 
to reject this thing off-hand, but if 
they so choose to refer it to the Select 
Committee, it t.an even go to the 
Privileges Committee if they think so, 
but any way to see that the subject 
matter of this Bill is sufficiently dis­
cussed and thrashed out so that the 
hon. Members may perform their duty 
fearlessly and with immunity.

Mr. Depaty-Spoaker: Motion
moved

“That the Bib to define powers, 
privileges and immunities of
Parliament and its Members in 
certain respects be taken into con­
sideration."
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(Mr Deputy Speaker]
May I have an idea of how many 

Members want to participate in the 
discussion9 Six hon Members, and 
the hon Minister

The Minister of Parliamentary 
Affairs (Shri Satya Narayan Binha):
'  wo of us

Mr Deputy-Speaker: Eight Shall 
Are have a tune-hmit then for the 
Members9

Shri Mahanty (Dhenkanal) Let us 
see what happens9

Mr Deputy-Speaker. We can veiy 
weil foresee what is going to happen 
At least, all those Members who wish 
to paiticipatc must bi g.ven some 
time So Mcmbcis will take note of 
it Easwara Iver I hope he will be 
conU.nl with ten minutes

Shri Easwara Iyer (Trivandrum) 
This Bill seeks to protcct Members of 
Parliament from action at law for 
publishing defamatory matter m a 
letter addressed to a Minister or to 
the Secietary of either House of 
Parliament Of course, the Mover of 
the Bill has explained it m detail

Mr Deputy-Speaker' Also to the 
Presiding Officer

Shri Ea.swara Iyer AKo to the 
Presiding Office 1

The question is whether such privi- 
w gvt from action at law should be 
conftrrtd upon Membeis of Parlia­
ment bccauu we know that wc enjoy 
such privileges based perh ips on the 
traditions of the House of Commons 
01 the House of I<ords regarding pro­
ceedings inside Parliament Whether 
letters written to Ministers or other 
parliamentary officials should be 
treated as a proceeding in Parliament 
m order to confer some pnvilege on 
Members of Parliament is a different 
matter That has to be discussed In 
detail

I am not on that queftion for the 
moment. We have to consider what, 
subsequent to the passing of our Con­
stitution, are the privileges of Mem­
bers of Parliament or Members of the 
legislatures We are, I would submit, 
m a very nebulous state.

Article 105 of the Constitution which 
my hon friend referred to says that 
m the absence of legislation, the 
powers and privileges of Members of 
Parliament shall be the same as the 
powers and privileges of the Members 
of Parliament in England at the date 
of the commencement of the Constitu­
tion Of course, my friend did not 
refer to that, that the poweis and 
privileges will be the same as those 
available in England at the date of 
the commencement of the Constitu­
tion So, if there is any subsequent 
change in England regarding the 
powers and pnvileges, any modifica­
tion any alteration subsequent to the 
coming into force of our Constitution, 
we may not take note of it So, 
whatever was available on the date 
of the coming into force of our Con­
stitution only w’ lll govern us

Still w’e are m doubt We hear of 
so many breaches of privileges being 
committed either as against Members 
of Pailiament or Members of State 
It gislatures or against the House itself 
I have also thought that it is belter 
foi us to know where we are Quite 
apirt from the Members of Parlia­
ment and Members of the State legis­
latures, it is better for the people to 
know where they are, w»here the 
privilege starts and where it ends It 
is of fundamental importance for the 
purpose to know whether they can 
comment upon the speeches of 
Members of Parliament either m this 
House or outside the House Where is 
the drawing line9—because it is one 
of the rights (I would not say funda­
mental rights) of persons now In a 
modern society to make a fair com*
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ment upon the speeches made by any 
Member oi Parliament So, the 
question is m doubt Where does 
the privilege start’  On what con­
duct can they comment’  What action 
can they comment upon—whether it 
is the press or whether it is the 
ordyiary citizen of India

So, the question assumes a vital 
importance, and quite apart from this 
Bill, I would, personally speaking—I 
am not voicing the opinion of any­
body else, it is my personal view on 
the matter—have welcomed a Bill
which would put down clearly the 
powers, privileges and duties of Mem­
bers of Parliament, with more 
emphasis on the duties of Members of 
Parliament, to indicate where we 
stand, so that the ordinary citizcn 
who is outside the foui walls of this 
Parliament mas know on what action 
he can comment I am referring to 
this case because we now say that 
under article 105 of the Constitution, 
so fat as the Members of Parliament 
are concerned, we have the precedents 
of the House of Commons If we 
refer to another article, namely article 
194, we find that it defines the powers 
and pnvileges of Members of State 
Legislatures as equal to those of the 
Members of the House of Commons 
We are in a federal State, and we are 
now faccd with a situation where a 
Member of a State Legislature is not 
inferior to a Member of Parliament, 
and their lights and privileges rank 
equally Supposing there is a conflict 
inter se between the Members of a 
State Legislatuie and the Members 
of Parliament, who should take pro­
ceedings against a particular person’  
That is a matter that is to be defined 
by law We have no law m this 
matter.

Let me take, for instance, a case 
where there is a breach of privilege 
committed by a Member of Parlia­
ment against a Member of another 
House; let us say that in England, a 
Member of the House of Commons 
commits a breach of privilege as 
against a Member of the House of

Lords, then the question naturally 
arises which House is to deal with that 
breach of privilege There, it has 
been held—I am subject to correction 
when I say this—that it is not for the 
House against which a breach of pri­
vilege has been committed to deal 
with the breach of pnvilege, but it 
is for the House of which the offend­
ing Member is a Member to deal with 
the breach of privilege We must 
follow that here also

Supposing a Member of a State 
Legislature comments upon the con­
duct of a Member of Parliament, on 
whom is the right conferred. Is it for 
this House to decide the question as 
to whether there is a breach of privi­
lege or is it a matter that should be 
communicated to the State Legislature 
which ranks pan passu with this 
House on the question of status and 
othe>r things to deal with the breach 
of privilege as if it is a State Legisla­
ture matter which is m doubt’  I 
would say, following the precedents 
of the House of Commons, that it may 
be for the State Legislature of which 
the offending Member is a Member to 
deal with the breach of privilege, if 
it feels that a breach of privilege has 
been committed

Personally speaking, a good deal of 
confusion has arisen between a breach 
of privilege and a contempt of the 
House I am making a nice distinc­
tion here Article 105(3) reads.

“In other respects, the powers, 
pnvileges and immunities of each 
House of Parliament, and of the 
members and the committees of 
each House, shall be such as may 
from time to time be defined by 
Parliament by law, and, until so 
defined, shall be those of the 
House of Commons of the Parlia­
ment of the United Kingdom, and 
of its members and committees, 
at the commencement of this Con­
stitution ”

So, this article deals with two privi­
leges, privileges of Members of Parlia­
ment and privileges of the House. So,



A250 Partiamtottaiy frK&RUABY 20, 106ft PrivtUd* fr it z& n

[Shri Easwara Iyer] 
a nice distinction has to be kept in 
view, according to me, between the 
privilege which a Member enjoys and 
the privilege which the House enjoys

Now, let us take a case where the 
conduct of a Member is called into 
question Suppose an hon Member 
of the House calls another gentleman 
outside this House a scoundrel—of
course, I am not oblivious of the fact 
that you, Sir, are always there, having 
the power to pull that Member up, 
but let us take, for instance, an 
extreme case where a Member of the 
House calls another person outside 
the ambit of this House, a scoundrel, 
sir jf i t  sir jf .map, Avp .1?
protected from the law, he cannot be 
>ued for defamation, because he 
enjo>s absolute immunity by the law 
of this House But what is the remedy 
so far as the o'hor gentleman is con­
cerned7 Can he comment upon that 
and say that in so speaking the Mem­
ber has redaced himself to the 
position of a contemptuous liar’  Can 
the other person who is defamed, I 
would say, not legally but morally 
stand up on a platform and say that 
that Member in making a statement 
in Parliament like that has reduccd 
himself to the position of a contemp­
tuous Lar, without exposing himself 
to the charge of a breach of pn\ ilege’  
Certainly, is this elementary right 
denied to him9 He cannot go to a 
court of law and sue him for defama­
tion but is it not open to him to 
vindicate himself bv saying that what 
has been stated by the Member is 
wrong, that the Member is a liar, and 
throw the hon Member who has 
spoken like that to face the music m 
a court of law if he wants to vindi­
cate himself?

I am submitting that if breaches cf 
privileges of a Member of Parliament 
are to be extended to this extreme 
case, then the ordinary citizens will 
not be protected So, I would humbly 
submit for the consideration of this 
House that let Members at Parliament

not be too sensitive I t  is a ease 
where Members of Parliament have 
thfe right by virtue of the position they 

enjoying here, but let us not give 
thfem absolute immunity to speak any* 
thing and everything they like, tcur- 
nlously attacking persons without 
exposing themselves to any action at 

we have conferred upon them 
this right for the purpose of enabling 
them to discharge their duties duly 
Blit let the elementary right which a 
<-Uucen enjoys, to comment upon the 
conduct of a Member by saying that 
what he has stated is not correct, and 
he is a liar in so saying, shall not in 
®fly way be infringed

I am bringing in this analogy for 
this purpose namely to consider the 
ca e where we write to a Minister 
saVing that so-and-so is a corrupt 
m^n Is it absolutely necessary for U3

write to a Minister7 We have ever 
s0 many other methods here by which 
th^ could be brought to the notice of 
thh House If a particular man, I feel,

corrupt or is a bad man, and he 
sh^id not be entertained in service, I 
rould bring the matter to your notice, 
ind through you to the notice of this 
Htfcise, and I can speak on that, and 
WIth the protection that I have got 
®Lit is it absolutely necessary for me 
to write to the Minister and say that 
he is a bad fellow7 If I write to the 
Minister saying that he is a bad 
feUow, I must have the material with 
m%, and I must have the courage to 
W1'ite it, and even if I am sued in a 
coUrt of law for libel, slander or 
defamation, I must be there ready to 
v *idicate myself

My hon friend, the Mover of the 
Blll, might say that we may not al­
ways find tune to bring this matter 
to tiie notice of the House in the 
oniinary course of business, and, 
therefore, we have to write to the 
Minister concerned But my respect- 
ful submission to this Rouse is this. 
Why should we deqy to that officer 
concerned the right to vindicate
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himself by, saying) that what is 
stated m that letter is not correct, 
and that he may be allowed to sue 
the Member concerned, so that he 
may vindicate his honour9 This is 
a matter which I am placing before 
this House for its consideration 

9
The law of defamation is there, no 

doubt, but it is not so clear Suppose 
1 write a letter to the Minister com­
plaining about the conduct of a parti­
cular officer and mark it ‘confidential’, 
does it amount to publication7 Of 
course, it may, according to some 
decision, and it may not, according tr* 
stone D'iti&T bec'sioris ^npposxng tnt 
Minister m his turn sends it to his 
office or to the officer concerned or 
the corporation concerned, whether he 
also will be visiled with the technical 
blame of publication is a matter that 
the law has not yet settled But <t 
may be said without any doubt, and 
the balance of opinion is in that favour 
in the courts of law, that whenever I 
write a letter to the Minister and 
mark it ‘confidential’, and the Minister 
feels that it has to be enqu red into,— 
it is not a case where the Minister 1s 
unaware of his responsibility,—he
must see that it is enquired uuo 
without making it technically a thing 
which amounts to publication So, it 
is a case where if it is given into the 
hands of the Minister concerned, the 
officer concerned cannot rely upon the 
fact that I have written a letter to 
the Minister as amounting to publica­
tion in law, to sue me for defamation 
Take an extreme case Even if it is 
necessary that I have to wnte to th*> 
Minister, it may not amount to 
defamation so as to necessitate legis­
lation of this nature We have a 
number of instances where Members 
of Parliament or of State Legislatures 
stand up and say there is a breach 
of privilege* there is a breach of 
privilege’  The question has to be 
analysed in its fullness, and we would 
welcome piece of legislation which 
would deal with it in an all-compre­
hensive manner Particularly whet we 
have a Constitution which is of a 
federal nature, we have to consider

thP respective rights, powers and 
mjmumties of Members, of Parliament 
and of the State Legislatures and of 
even Ministers Supposing a Minister
i5 in the course of an official com­
munication makmg a comment, will it

a breach of privilege regarding the 
member concerned7 That is a matter 
^at has to be considered, because the 
Minister is responsible to his legisla­
ture under the provisions of the Con­
stitution If his collective responsi­
bility and answerability to his legis­
lature is such that he is writing to 
the Central Minister concerned, could 
h<? be hauled up by this Parliament or 
by any otner 'State ‘legis ature whicb 
cimes in’  This is a matter which is 
still in doubt I would submit that 
,t is not for this Parliament but for 
<pe respective legislature, to which 
tpe offending Member belongs, to deal 
wrilh him effectively

So we have to consider all these 
tp ngs to determine what should be 
d#ne Th s shou d be m the nature 
Q{ a comprehensive legislation I 
v^ould have welcomed this Bill, had 
it contained all these comprehensive 
n*a‘ teis

Shri Ajlt Singh Sarhadi
(Ludhiana) The Bill under discussion

of great importance and calls for 
dispassionate consideration in all its 
a peels It proposes to extend the 
immunity for Cuminal Prosecution to 
jAembers of Parliament not only to 
v^hat they say here in this House but 
to also what they write in a communi­
cation to the Minister, to the Secre­
tary to Parliament and to other 
^fficu-bcarers of this House

The question at issue is whether 
ihc present protection is quite suffi­
cient, secondly, whether the Members 
^re entitled to any immunities Tak­
ing the second point first, that is, 
whether Members of Parliament are 
entitled to any immunity I do nol 
think there can be any issue on that, 
pi order to discharge their duties, 
they are naturally entitled to a 
certain protection. That protection 
has already been given to tom  extant
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under article 105 of the Constitution. 
They have been protected to the 
extent of what they say in the House 
and this inununity is unqualified. 
This protection has also been extend­
ed to what prevails in the House of 
Commons. Now a certain change has 
come in that privilege in the House of 
Commons by a certain decision taken, 
to which the hon. Mover referred. If 
hon. Members of Parliament are 
entitled to certain privileges for the 
due discharge of their duties—and 
those duties cannot be discharged 
unless they are given those immuni­
ties which are essential—it is to be 
seen to what protection they are 
entitled.

Now the Bill is a very simple one. 
It only proposes to extend tho 
immunity to ihe private communica­
tions of a Member to the Minister in 
the discharge of his duties as a 
Member. The law of defamation is 
well known It is certainly defama­
tion if I write a letter to the Minister 
or dictate a letter to a steno who gets 
it typed by a typist It becomes a 
publication. Even if it is marked ‘con­
fidential’, though even if it is marked 
‘secret’, the publication is there. The 
moment the letter is written, the Mem­
ber who writes it becomes liable to 
criminal prosecution for the publica­
tion of that defamatory allegation.

Not only that. If the Minister 
replies agreeing with the opinion of 
the Member, bo too becomes liable tc 
criminal prosecution.

There, under the rules of the House, 
as you are well aware it is necessary 
that whenever a Member wishes to 
make a certain defamatory allegation 
against a public servant, he must 
necessarily send a .ommuricaiion to 
the Minister as well as to you as 
Speaker, to give an opportunity to 
the Minister to be prepared to meet 
it or to have a chance to give an 
explanation. Now, the position is

very anomalous Under {he .ules, he 
must inform the Min.ster of a certain 
defamatory allegation which he wants 
to make in the Housu in the due dia- 
charge of his duties pertaining to an 
individual. He cannot make it under 
the rules unles* he sends a commusd* 
cation to the Minister. If he makes 
such a communication, ha becomes 
liable to criminal prosecutiou. There­
fore, the Government and the Law 
Minister will have to give considera­
tion to the proposal contain'd in this 
Bill.

I think this Bill is not comprehen­
sive enough. I would say that it is 
most necessary that Members of 
Parliament should have the right at 
access to information about nil indivi­
duals They cannot have this infor­
mation unless this privilege is extend­
ed not only to them but to those who 
want to inform them about such an 
allegation against the public servant. 
So legislation of a comprehensive 
nature is called for.

Now let us see if the present law 
is quite sufficient. The hon. Mover 
has dealt with it to a great extent. I 
would not repeat his arguments, but 
I would certainly say that the present 
law of defamation does not give 
sufficient protection. It is quite differ­
ent from what the law of defamation 
in England is. We have not got an 
unqualified immunity or unqualified 
privilege in any thing. Ours is a 
qualified immunity under the present 
law, and the onuB lies on him; under 
the exceptions to the law of libel, he 
has got to prove not only the justifi­
cation but in some cases, the truth 
of the allegations. It will be very 
difficult for Members of Parliament if 
m the due discharge of their duties, 
on a certain information which they 
believe to be true, which is bona fide 
and which has bqen given to them, 
they make an allegation and pass 
information to the Minister concerned, 
for which they are hauled up for 
criminal prosecution.* And as for the
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venue of the prosecution. Heaven 
knows whefte the Minuter gets the 
letter

So, my respectful submission to the 
House and to the Law Minister is to 
take this aspect into account Mem­
b e r  of Parliament do need this 
privilege They do need immunities, 
not of a qualified nature but of an 
unqualified nature How can they have 
these immunities as the law at present 
stands9 Article 105 has been read by 
the hon speaker preceding me By 
a certain decision m the House of 
Commons, it is now clear that the 
privilege no longer extends to us

Those who work on the criminal 
side know very well how easily 
criminal prosecutions can be launched 
and how easily individuals can be 
harassed So unless this protection is 
given I apprehend that it would be 
very difficult for a Member to dis­
charge his duties There will be a 
lot of prosecutions Of course, we all 
come by election There is always 
partisanship there are opposite blocs 
Such things are there In case pro­
tection is not there, how will we be 
able to discharge our duties9 In case 
Government wants— and I hope it 
does—that corruption should be eradi­
cated Government should be inform­
ed about the corrupt officers, of course 
m a bona fide manner, not maliciously 
In this view a certain protection is 
called for for Members

I commend the principle underlying 
the Bill and I hope that Government 
will give due consideration to this Bill 
and will come forward, if they do not 
accept this, with a more comprehen­
sive legislation of a kind whereby 
Members of Parliament could have 
immunity in the discharge of their 
duties

Shri Mahanty: Mr Deputy-Speaker, 
Sir, this Bill is very simple Whet it 
seeks is merely to expand the scope 
and enlarge the definition of parlia­
mentary proceedings as mentioned in 
article 105(2) of the Constitution, so

as to include correspondence address­
ed by Members of Parliament m the 
due discharge of their duties, to the 
Ministers and to the Presiding Officers 
The genesis of this matter has been 
dealt with at length by the hon 
Mover I do not wish to cover that 
ground over again

As it has been made out by my hon 
colleague, Mr Easwara Iyer, it seems 
as though it is an issue between a 
Member of Parliament and any other 
citizen so far as the immunities and 
privileges are concerned To me it 
appears that it is not an issue between 
a Member of Parliament and a citizen 
or a public servant It is essentially 
an issue between the due discharge of 
duties as a Member of Parliament in 
good faith and the impediment in its 
wav It will be for this House to 
consider this in a non-partisan spint, 
m a spirit that transcends all partisan 
considerations For here, we are 
addressing ourselves to a momentous 
issue wh<ch relates to the inviolability 
of Parliamentary proceedings and to 
the sovereignty of Parliament on 
which democracy m this country is 
going to rest Therefore it is no 
question of supporting or opposing 
this Bill

Here we have even to consider 
another aspect Article 105 of the 
Constitution with the seriousness it 
deserves To that extent, I am in 
perfect agreement with the hon 
Mover of this Bill Let not Govern­
ment reject this Bill outright one way 
or the other Let it refer this Bill 
to a Select Committee of the House 
or even to the Privileges Committee 
for their considered opinion I hope 
this humble request will not go in 
vain The smile of the hon Minister 
of Parl’amentarv Affairs encourages 
me to entertain this hope

An Hon Member: Very deceptive
Shri 8atya Narayan Sinha: Just

wait and see
Shri Mahaaty: The whole difficulty 

arises on account of the fact tint we 
and the Government have choMR in
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their wisdom to continue to allow a 
twilight of uncertainty to hang over 
the powers, privileges and immunities 
as mentioned in article 105 of the 
Constitution. Article 105 of the Con­
stitution was article 85 of the draft 
Constitution. When it came up before 
the Constituent Assembly, it was 
debated at length. Here are some of 
the authoritative pronouncements 
which will be helpful in considering 
this Bill. Never was a doubt left that 
article 105 was merely a temporary 
provision and it was assured by no 
less a person than the then hon. Law 
Minister himself that in times to come 
the Indian Parliament will have to 
codify, define and determine the 
r’ghts. privileges and immunities of 
the Parliament and the Members 
thereof.

The then Law Minister, late Shri
B. R. Ambedk&r said:

"I may inform my friend Shri 
Sidhva that since the time when 
the discussion took place I mads 
a little research and I find that 
a little research and I find that 
the South African Parliament has 
passed an Act defining the immu­
nities and privileges. It might be 
possible latrr for our Parliament 
to codify the privileges.”

Even though ten years have passed 
since the Government had made an 
assurance that in times to come Par­
liament will codify ’ ts own powers, 
privileges and immunities—the hon. 
Minister of Parliamentary Affairs 
will excuse my saving so—he has 
failed patently in the dut;es which 
devolved on him. The President, Dr. 
Ralendra Prasad had no illusions 
about the assurance given by the 
Minister. He said:

"So it is only a temporary 
affair. Of course, Parliament may 
never legislate on that. And, it is, 
therefore, for the Members to be 
vigilant."

Therefore, the President of the 
Constituent Assembly had no illusion

about this kind of assurance. He had 
warned, Parliament was never going 
to legislate on this. Therefore, he 
had asked the Members to be vigilant 
And I congratulate Shri Bharucha that 
he has been vigilant and, doubtless, 
his vigilance will now compensate tbe 
indifference of the Government. And,
I believe, they will not put up any 
kind of obstacle in the way of accept­
ance of, though not of this Bill, at 
least of the request to refer the Bill 
to a Committee of the House.

Com:ng to the main issue, what is 
the present position of the law? Now, 
a Member of Parliament can say on 
the floor of the House that Mr. X  is 
an unmitigated scoundrel, and no 
action is going to lie against him in 
any court of law. Of course, if he 
says something seditious or defama­
tory, it will be for the Chair to 
expunge it from the proceedings. But 
certainly, the Chair has also no right 
to lake any other action. Also, if 
his speech is published by a news­
paper no action is going to lie against 
t'tc paper concerned. They are con­
sidered privileged statements and pri- 
vilepod publications.

We have promoted a hundred and 
one autonomous corporations. These 
autonomous corporations enjoy special 
privileges to the effect that in their 
dav to day working the Execut’ve 
will not interfere. Naturally, when 
thev have been registered as private 
limited companies and constituted as 
autonomous bodies over which Gov­
ernment has no voice—like the Uni­
versities—;n their day to day adminis­
tration, Parliament has got pretty 
little opportunity to address itself 
with a certain amount of vigilance to 
the day to day working of these 
corporations.

Asking a question on the floor of 
the House or making mention of it 
is an inherent right of any hon. Mem­
ber. But a situation arises when the 
question may not be admitted, when 
there may not be any opportunity to
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puitf any reference to any matter 
concerning an;; corporation during the 
course of debates or any other motion. 
Therefore, if a Member of Parliament, 
in good faith, addresses a communica­
tion to a Minister or to, you that he 
has got strong suspicions about such 
•nd such matters, then, certainly, it 
should be considered a privileged 
communication.

It is being said that Members of 
Parliament do not constitute a separate 
class by themselves. They should not 
claim special privileges or immunities. 
True. I have no pretensions to any 
const’tutional knowledge, but those 
who have got even a cursory know­
ledge of it know that it is for the 
supreme and sovereign body itself to 
determine what should be the special 
privileges—not as a body itself but— 
of even of its individual members. It 
is not either for the government to 
determ’ne or any court of law to 
determine whether this is a privilege 
of the House or whether that is a 
privilege of any member. It will 
basically be the power of the sovereign 
body to consider whether a certain 
matter amounts to a privilege or an 
immunity or not

I am very chary of leaving this 
matter for either the Government or 
the court of law to determine. So. I 
come back to the original request that 
T have made. It is, therefore, in the 
fitness of things that this matter about 
which divided opinions have been 
exprewed even *n the U.K. Parliament 
should be referred to the Privileges 
Committee, Or to a Committee of the 
House where the matter can be con­
sidered and where we will try to 
define and codifv the privileges and 
immunities and rights of Members of 
Parliament.

There ts another small matter. What 
is the scheme of our Constitution? In 
the scheme of our Constitution, Par­
liament is the supreme, sovereign 
body. Article 58 of the Constitution 
though it vests all the executive 
power, which also jnclude* the func­
tioning of tiie autonomous corpora­

tions, in the President, in (3) (b) of 
the same article, Parliament is more 
supreme than the President himself. 
It says that Parliament may confer by 
law functions on authorities other than 
the President. It can invest certain 
powers on the President; it can take 
them away also and confer them on 
some other authority. Why I am 
saying this is to show that Parliament 
is the supreme and sovereign body in 
this democratic country and as such 
if Members exercised that supremacy 
and sovereignty in the due discharge 
of the duties, it should not be inter­
preted in any other way, whether it 
is a speech made or a correspondence 
addressed. The President even, can 
be impeached and removed from office 
under article 61 if he acts contrary to 
the provisions in the Constitution. 
Article 70 empowers Parliament to 
make provis'ons for the discharge of 
functions by the President not provid­
ed for in the Constitution. Under 
article 73 it has been acknowledged 
that the executive power of the Indian 
Union is coterminous with the legis­
lative jurisdiction of the Parliament. 
So, there can be no dispute or doubt 
that Parliament is the supreme and 
sovereign power in this country and 
therefore, as Members thereof, in the 
due discharge of their duties, if any 
correspondence is entered into with 
the Minister or any of the Pres'ding 
Officers, it should be considered as a 
privileged document and no case of 
libel or defamation should lie against 
that correspondence in any court of 
law T believe it is a worthwhile pro- 
posit:on and it deserves all serious 
consideration bv the Government. 
They have alreadv taken ten vears I 
Inve mv own susoicion. In the 1935 
Government of India Act. a similar 
provision was there that as long as it 
was not defined, the powers, privileges 
and immunities would cont;nue to he 
those of the House of Commons. We 
all knowr that even though the 1985 
Art was srrapoed and was lost in 
oblivion, the proposed Bill neverenme 
up and even though ten vears have 
passed have yet to attend to this 
aspect of the nnesHon whirh i« vitally 
important. Therefore, I once again
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request that the Government, without 
rejecting it, out of hand, may agree to 
refer this Bill to a Select Committee.

Shri Jaganatha Rao (Koraput): Mr. 
Deputy-Speaker, my friend, the Mover 
of the Bill seeks to extend the powers, 
privileges and immunities of the 
Members of Parliament to all commu­
nications that they may have to write 
in respect of any public undertaking. 
Before we proceed to discuss the 
merits or demerits of the measure, we 
shall have to see what exactly are 
the powers and privileges. Article 105 
says:

“Subject to the provisions of 
this Constitution and to the rules 
and standing orders regulating the 
procedure of Parliament, there 
shall be freedom of speech in 
Parl;ament."

So, it is subject to the provisions of 
the Constitution. Article 118 gives 
this power to the Speaker to frame 
rules. Each House of Parliament may 
make rules for regulating, subject to 
the provisions of this Constitution, its 
procedure and the conduct of its 
business. So, even this freedom of 
speech contained in articlc 105 is con* 
trolled by the other articles of the 
Constitution. So, even when we make 
a speech here, we are required accord­
ing to the conventions to use decent 
language and observe decorum. Even 
the freedom of speech is limited. The 
Speaker can pull up a Member who
indulges in indecent language___(An
Hon. Member: . . .  .sedition) .. (Inter­
ruptions.) seditious or defamatory 
speech. We have a responsibility in 
the discharge of our duties to be more 
careful and cautious when we make a 
statement. We should weigh each 
word that we use and see that we do 
not hurt or transgress the limits of 
decency and morality.

What are the fundamental rights of 
the citizens of this country in respect 
of the freedom of speech. Article 
19(1) gives freedom of expression but 
that is subject to a proviso. It sets

limits to the freedom ot speech. Th 
limitations are the security of th- 
State, friendly relations with foreign 
States, public order, decency or mora­
lity, or in relation to contempt of 
court, defamation or incitement to an 
offence. That is the freedom of expres­
sion that a citizen enjoys. I do not 
concede the position that Members 
should get greater freedom for indulg­
ing in any one of these acts. Article 
105(2) refers to the publication of the 
proceedings of Parliament. A Member 
has the privilege to speak whatever 
he likes within the four walls of 
Parliament for which if he speaks 
elsewhere he may be liable under the 
criminal law of the land and the 
publisher and printer would also 
similarly be liable.

We have recently a case of the 
Orissa High Court. Shri Mahanty 
initiated proceedings against the Chief 
Minister of Orissa for contempt of the 
High Court on the ground he uttered 
some slanderous statement against the 
H:gh Court Judges. But the High 
Court, under article 194, held that he 
was absolutely privileged in making 
a spcoch but the printer and publisher 
had no right to publish it and they 
were found guilty. So, this freedom 
or this immunity which is conferred 
on Members of Parliament should be 
used sparingly and cautiously. My 
friend, Shri Bharucha. envisages a 
situation where a Member of Parlia­
ment in the discharge of his duties 
bona fide may have to make or send a 
communication in writing to a Min­
ister wherein he may have to use 
some language which may be defa­
matory. To appreciate that position 
We have to consider whether entering 
into communication with the Minister 
in writing would come within the 
definition of proceedings in Parlia­
ment. For that we have to refer to 
article 105(3). *

Shri Naushir Bharucha: It doaa not 
and hence this Bill.
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Shri Jafanatha Rao: Article 105(3)
w *
1 “In other respects, the powers, 

privileges and immunities of each 
House of Parliament, and of the 
members and the committees of 
each House, shall bt such as may 
frqm time to time be defined by 
Parliament by law, and until so 
defined, shall be tho^e of the House 
of Commons of the Parliament of 
the United Kingdom, and of its 
members and committees at the 
commencement of Ihi-. Constitu­
tion”

My friend has bi ought forth this 
measure because of the case of Mr 
Straws, a Member of the British 
House of Commons He was hauled 
up for defamation This matter was 
brought up before the House of Com­
mon*! The privileges committee held 
<1 i\ The* opinion ot the judicul 
committee was received and the House 
of Commons bv a slight majoritj 
rcjofWd this 1 is« of privilege

Sir, to envisage such a situation, I 
would consider that this present 
moment d, not t xpcdient, because we 
have passed through 11 years after 
adopting the Constitution and we 
have been following the conventions 
and rules and practices cstabl'shed in 
the House of Commons which is con­
sidered the Mother of Parliaments 
Any change m the conventional pro­
cedure which the House of Commons 
has adopted or has to adopt after the 
26th Januarv 1950 is not binding on 
us What has been the established 
practice and usage upto 26th January, 
1050, m England governs us There­
fore, I think we need not get agitated 
about Mr Strauss's case So, to have 
a Bill at the present moment is not 
necessary

Apart from writing letters, we have 
got other remedies such as putting 
questions, initiating resolutions and 
motions and so on H at all we have 
to write letters to Ministers hi the 
discharge of our duties m respect of 
any public under ta'ring, we should be 
343(Ai) LSD -8.

cautious while bringing forth our com­
plaints, and it does not befit us to 
use language which is defamatory. 
There is also the question of good 
faith If we use such a language 
which may defame anybody, then 
there is the question of good faith, 
and it protects us

Shn Mahanty says that the Bill may 
be ref cried to the Committee of Pri­
vileges But I fear that the question 
of privilege* does not come m Take 
a particular incident that happens. 
Supposing a Member of Parliament is 
held up for defamation by a court 
Then, it is open to the Member to 
raise the question of privilege Then 
this House can consider and send the 
matt< r to the Committee of Privileges 
Thf*n thr Committee of Priv leges 
com' to its conclusion and gives its 
roporl Otherwise, the jurisdiction of 
the Committee of Privileges cannot be 
invoked

Secondly, I might sav that till today 
wo have not decided exactly what the 
powers of Parliament are and what 
the jurisdiction of Parliament is over 
the public undertakings In the day- 
to dav administration of these under­
takings has Parliament power and 
jurisdiction to go nto arv question* 
It ha-, to be dm did befoic we think 
of a situation which mav arise where 
a Member of Parliament may have to 
write some letters to the Minister 
concerning an\ undertaking

So regarding the conventions and 
usages, thej are well settled They 
can be found m May’s Parliamentary 
Practice and m Halsburv's Laws of 
England It cannot be argued 
entertained that we are m a state of 
uncertainty and that the question is 
nebulous an<j so we should know 
where we are That fear or anxiety 
does not arise, because the conven­
tions and privileges are well defined 
in these standard treatises

As we find from Strauss’s case, 
which is ata> contained in brief in the 
Journal of Parliamentary InformaHtm, 
the Committee ef Privileges in the
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House of Commons held that the 
writing of a letter would amount to a 
proceeding of parliament So, till 
the decision of Parliament on the 8th 
July, 1958, the conventions or the 
practices and usages in England were 
considered to include even a commu­
nication by a Member of Parliament 
to a Minister in the discharge of his 
official duties Therefore, even if 
such cases arise in future, we are 
going by this and fall back upon 
the conventions which prevailed m 
England and which prevailed till the 
26th January 1950 So, at the com­
mencement of our Constitution, the

in England governed the conduct of 
business of our House Therefore, I 
would not share the anxiety or the 
worry which my hon friend Shri 
Naushir Bharucha apprehends Hence, 
I consider that there is no need for 
this measure which he has brought 
forth

The Minister of Law (Shri A. K 
Sen): Mr Deputy-Speakei, Sir, ftank- 
ly speaking, I have not real!} followed 
the relevancy of any reference to 
article 105 in the Bill What the hon 
Member seeks to do is to changt the 
law of libel by making certain com­
munications and publications privileg­
ed So far as the law of libel is con­
cerned, he has triLd to cover up thi3 
apparent or real purpose of the Bill 
by trying to attract tht privilege 
which attaches to the hon Members 
of this House

After all. it is now acknowledged 
more or less universally that matters 
of pnviltge should bp left uncodified 
rather than codified I think many, 
many years ago, a question of privi­
lege arose m England I was trying 
to And a reference from Blackstone 
in which that great jurist had laid 
down the golden rule to be followed 
in these matters I may read out 
the commentary of Blackstone which 
was quoted by the Rt Hon Mr Butler 
in the debate in the House o f Com­
mons which was held on the 16th 
April, 1957 It reads as follows:

“The dignity and independence 
of the two House* are in a great 
measure preserved by keeping 
their privileges indefinite”

It is all the more so in this country. 
Though m England, Parliament Vnay, 
if it so chooses, pass any law con­
cerning privilege without any limita­
tion whatsoever either by way of 
extending it or restricting it, m this 
country the moment we think of 
passing any law we shall have to 
contend with the limitations which 
the Constitution imposes upon us. * 
Let us not be deluded into the idea 
'imfi 'ftiis 'ftouse can pass any 'law 
concerning its privileges It is all 
right to stick to those which have 
been inherited by reason of article 105 
of the Constitution But the moment 
we try to legislate, some of the laws 
we have inheiited may be condemned 
if we try to codify them by passing 
laws ourselves, for, the whole of the 
limitations m part III of the Consti­
tution and the other limitations will 
have full play the moment Parliament 
seeks to legislate That matter has 
been made quite clear in the recent 
judgment of the Supreme Court in 
the Patna Searchlight case wherein it 
appears to have been laid down that 
if Parliament sought to pass a law 
seek nf* to confer some privilege 
which it now enjoys, it might have 
been bad 111 law as well as against the 
Constitution

Yet, since no law has conferred it, 
and it is only a matter of inheritance, 
we continue to enjoy it That is the 
position Therefore, I think it will 
be a good rule of caution and pru­
dence if we do not indulge in large- 
scale legislation or indiscriminate 
legislation concerning the privileges of 
this House or of the other House 
After all, centuries of experience of 
other Parliaments have cautioned 
them against landing themselves into 
Ik body of codified laws of privilege 
I think we can safely follow it as a 
rule of caution.
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Apart from that general observation, 
viz., that we should be very cautious 
in legislating on matters of privilege, 
1 personally have objection on the 
merits of the legislation now before 
ub. I agree largely with the views 
expressed by my esteemed friend, 
Shri Easwara Iyer. 1 intend to read 
to the House extracts from the speech 
of the Attorney-General on the floor 
of the House of Commons when the 
motion of privilege relating to the 
complaint of Mr. Strauss came up. 
Hon. Members will possibly recollect— 
those who may not know the history 
of this case will take it from me— 
that that one instance exemplifies the 
restraint and the self-imposed limita­
tions which the Members of the House 
of Commons have throughout observ­
ed, so that they can enjoy all the 
better the amenit es which centuries 
of parliamentary life have given them.

It is not by trying to extend our 
privileges or by making them arbi­
trary or by trying to curb the rights 
of the ordinary citizens to seek remedy 
in a court of law that we sustain the 
foundations for the privileges which 
we enjoy, but by imposing 011 our­
selves restraint, caution and prudence 
that we sustain for ourselves that 
great body of privileges. After all, 
on the floor of this House, any Mem­
ber can indulge in any abuses he likes 
aga nst anyone in this world and yet, 
what is the reason which prevents 
him from doing so1’ The primary 
reason is their consciousness that as 
responsible Members of this House, 
they must not abuse the privilege 
which the law grants them; and. that 
is the surest sanction for the preser­
vation of that privilege.

Though under the law, we enjoy 
unlimited rights to open our tongue 
against anyone, yet as a matter of 
convention, as a matter of prudence, 
this House does not choose to exercise 
those unlimited rights in that unguid­
ed fashion or in that un-controlled 
manner.

What would be the consequence of 
this B.ll? It says that a citizen will 
have no remedy whatsoever ui a court 
of law against any malicious or pre­
meditated attack which may be cana­
lized through a Member, though such 
communications may not be part of 
the proceedings of this House. But 
undoubtedly, the communications 
referred to m the Bill are not part of 
the proceedings of this House; there 
is no dispute about that, as the 
Attorney General said and as the 
House of Commons accepted in 
England. And yet, just for the pur­
pose of injuring a man, if a Member 
of Parliament chooses to send a com­
munication without any due care or 
investigating the truth or otherwise 
of the contents and the Member of 
Parliament either by himself on his 
own motion or being guided by others, 
chooses to circulate it and publish it 
among other Members, Ministers and 
others, the man will be without any 
remedy whatsoever This is exactly 
the point which the Attorney General 
had placed before the House of Com­
mons and told them that it is not for 
the House of Commons to rob the 
citizens of their valuable rights. I 
intend to read that portion of his 
speech, for I can do no better. I am 
reading from page 262 of the Parlia­
mentary Debates (Hansard), House of 
Commons, Vol 591, No 137:

“If the hon. Member ;s asking 
for my opinion, I should say with­
out hesitation, on the facts of this 
case, that the court would hold 
that the letter written by the 
right hon Gentleman was not a 
proceeding in Parliament.

It is true that the service of a 
writ upon a Member used to be 
regarded and treated as a breach 
of privilege, but the last case that 
I can find where the House of 
Commons did that was in 1757, at 
a time when privileges were 
treated as being far more exten­
sive than they are now. In that 
case, the plaintiff, his attorney 
and another were committed to 
the custody of the Serjeant-at- 
Arms for serving a writ for
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trespass. One can find other 
examples of the lengths to which 
the House went in those days. In 
1700, one Rogers, an attorney was 
committed for sending an exorbi­
tant bill of costs to the gunners 
of Portsmouth, and in 1753 some 
unfortunate person was committed 
for a breach of privilege of this 
House for fishing m Mr. Joliffe’s 
pond. As far as I can find out, 
for 200 years, this House has not 
treated the question of legal pro­
ceedings as a breach of privilege.

“I submit that we should think 
long before, by endorsing the 
conclusions oC the Committee, we 
interfere with and seek to prevent 
the exercise of what the Judicial 
Committee described as,

‘the inalienable right of Her 
Majesty’s subjects to have 
recourse to Her Courts of Law 
for the remedy of their wrongs.’

That statement echoes the address 
of the House of Lords to Her 
Majesty in relation to the five 
men of Ay.esbury which said:

‘It is the birth right of every 
Englishmm—as it is the b*rth 
right of every Indian—who 
apprehends himself to be injur­
ed to seek for redress in your 
Majesty’s Courts of Justice, and 
if there be any power can con­
trol this right and can prescribe 
when he .shall and when he shall 
not be allowed the benefit of the 
Laws, he ceases to be a Freeman 
and his liberty Bnd property cure 
precarious .The Crown lays 
cHim to no such power and we 
are sure the Law has trusted no 
such authority with any subjects 
whatsoever.

If a man mistakes his case, 
in bel'eving himself to have a 
good cause of suit when he has 
not; if he mistakes his Court by 
applying to an incompetent 
jurisdiction; he will fail of relief 
and be liable to costs but to no 
other punishment. He is not 
guiUy of a crime nor is it a con­

tempt of the Court that has the 
proper jurisdiction.’ *

It is for the reasons that I have 
done my best to make clear that 
1 hold the view that a threat to 
issue a writ, or the issue of a 
writ—no matter what the subject- 
matter o f  the action may fcq— 
cannot properly be regarded or 
treated as a breach of the Pri­
vilege of Parliament. The Bill of 
Rights says that a proceeding m 
Parliament may not be impeach­
ed or questioned in any court or 
place out of Parliament. A 
breach of that privilege, in my 
view, occurs when, and not be- 
tore, a court entertains an action 
brought in relation to our pro­
ceedings. That stage is not reach­
ed by the issue of a writ, or on 
its service ”

Then, he proceeds further At page 
263. the last paragraph says:

“I began by saying that it was 
not for us to debate today whit 
should or should not b*- the Pri­
vileges of Parliament, but I th’nk 
that I should be failing in mv dutv 
if I did not point out as clearly as 
I can what is involved in the 
decision which the House has to 
take today The law of libel 
recognise, as entitled to qual'ficd 
privilege the letter which a Mem­
ber of Parliament writes to a Min­
ister. such as the right hon. 
Gentleman wrote here”

“There is no doubt about that 
That means that, even if the letter 
be both defamatory and false— 
and I do not suggest for one 
moment that it is in this case—the 
action against the Member cannot 
succeed if the letter was written 
m good faith."

That is the greatest protection. So a 
libel action will not lie when a Mem­
ber of Parliament is held by a court 
of law to have acted in good faith. 
Everyone knows that when one speaks 
on the floor of the House one cannot 
be sure or one cannot insure the vera­
city of everything that he says or 
writes when he communicates in the 
course of his duty.* But the least that
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one expects of a Member of Parlia­
ment is that what he does, he dots in 
good faith. Therefore, to try to cover 
up even bad faith would be robbing 
the citizens o£ a very valuable right.

After all, there is a country outside 
this »House, and the citzens' rights 
are as important as ours, and their 
rights may be very severely prejudic­
ed if bad faith on the par* of Mem­
bers of this House is sought to be 
covered by a law passed m this House

I have not gone into the constitu­
tionality of such a provision I doubt, 
subject to correction, whether a court 
would sustain a law of this nature 
which seeks to cover up actions 
prompted by bad faith and whether 
or not courts will strike down such a 
law as an unreasonable restriction on 
peoples' rights But I am not raising 
my objection on the basis of the con­
stitutionality of this Bill 1 am oppos­
ing it on far wider grounds, on the 
giound of the moie valuable rights 
which we, as Members of Parliament, 
must reserve for the citizcns outside 
the House, and on the ground that this 
Houce should not be instrumental in 
pi electing acts of bad faith, even if 
they be of the Members themselves

Shri D. C. Sharma (Gurdaspui) 
On the floor of this House, I have had 
the honour of listening to discussions 
many a time on the privileges ameni 
ties and lmmumt es of the Mi mbi rs 
of Parliament, but I have never had 
the pn\ iloge of listening to anj dis­
cussion on the duties of the Members 
of Parliament I think, instead of 
looking at this Bill from the con­
stitutional point of view or the legal 
point of view—they ate very neces­
sary, I know; perhaps they are very 
urgent—we should look at this Bill 
also from the point of view of our 
voters, from the point of view of those 
persons who sent us to this august and 
sovereign House

Shri Naushir Bharucha: That you 
feel only at the election time.

Shri D C Shanoa: I will come to 
you, please listen to me I was sub­
mitting very resj>ectfully .

Mr. Deputy-Speaker: Would the
hon Member go to another hon. Mem­
ber while he is speaking’

Shri D C. Sharma: I was saying 
that metaphorically I can go there

Shri Braj Raj Singh (Firozabad): 
But only through the Chair

Shri D C. Sharma: I was submit­
ting that whenever I go about m my 
constituency and have talks with the 
voters, whether they are dwellers in 
the villages or m the cities, whether 
they are persons who are following 
very lucrative professions or who are 
farmers, I hear from them a grtat 
complaint that we are trying to grab 
this privilege or that privilege, we are 
trying to have this amenity or that 
amenity and that we are trying to 
make use of our privileges in this 
House for getting so many things for 
ourselves At the same time, I hear 
from them that the quorum bell rings 
in the House and the Members of 
Parliament arc not there

Shri Braj Raj Singh. We have no 
quorum now

Mr. Deputy-Speaker. Is the hon
Mt mb or making an enquirs7 Is it a 
question7 Whnt is it that the hon 
Member desires,

Shri Braj Raj Sin ph. I was wonder­
ing whether we have quorum

Mr Deputy-Speaker. I cannot 
unswei his wonders The hon Mem­
ber might continue

Shri D. C Sharma: I do not know 
whither there are any duties to 
counter-balance all these privileges, 
immunities and amenities This is a 
question which is put to some of us. 
It may not be a question which is put 
to all, but it is a question which is put 
to us I think in view of the public 
opinion, m view of what our voters
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say, we should be the last persons to 
ask lor anything of this kind. I think 
a Member of Parliament should bring 
forward a Bill, if the Minister of Par­
liamentary Affairs does not do it, 
regarding the duties of the Members of 
Parliament. So far as privileges are 
concerned, I think it is public opinion 
that should demand from the House 
an extension or amplification or some­
thing of that kind. I think that is the 
procedure that we should have. But, 
I am afraid, all the time we are talk* 
ing about getting more and more for 
ourselves, and that is not a very 
healthy democratic practice.

At the same time, I would say that 
it was said that in the House of Com­
mons this was defeated by a few 
votes, it was a snap vote and so on. 
If in ihe Umtid Kingdom, they have 
turned down a thing of this kind it 
shows a sign of maturity, a sign of 
political judgment, a sign of faith in 
parliamentary institutions.

Shri A. K Sen: I forgot to say that 
it was a free vote.

Shri D. C. Sharma: I think the
British House of Commons did very 
well in not extending the privileges 
of the members in that respect

Further, we have a federal legisla­
ture There are thousands of legisla­
tors m the country. So, I believe that 
the privileges are bound to be more 
abused than used properly. 1 am 
making this submission with a due 
sense of responsibility. I believe that 
this kind of privilege to be given to a 
parliamentary democracy which is 
about 12 years’ old is not the right kind 
of thing. We should, first of all, build 
up traditions in our country, parlia­
mentary traditions in our country, 
parliamentary conventions in our 
country, parliamentary procedures in 
our country. After we have done 
that, we can go forward asking for 
more privileges and more things o f 
that kind.

Now, we have privileges here. For 
instance, point of order. I am not 
talking of this House. But are we 
always very careful in making use of 
the point of order privilege? Then 
there is the privilege o f moving 
motions for adjournment Are we 
always careful in moving motions**for 
adjournment?

Shri BraJ Raj Singh: I think it is 
somewhat unfair, because I think he 
has never moved any adjournment 
motion.

Shri D. C. Sharma: I am saying
that we have those privileges. We 
have the privilege for calling for a 
division. But are we always careful 
m exercising that right? First of all, 
we should learn to make use of those 
privileges carefully, cautiously and 
dutifully. Then we can try to get 
more privileges for ourselves. Again,
I was going to submit that we have 
more than a hundred autonomous cor­
porations.

I believe that while we aw* the 
mouthpiece-, of the public we should 
also remember that the administrator 
also has a difficult duty to perform. 
Moreover, what we hear from others 
it> not always the last word on a sub­
ject There are always two sides to a 
question. There are always, two 
points of view to a question. I would 
say that instead of making the w'min- 
is.tration of our country more difficult, 
more onerous and more full of 
obstacles, we should try to make the 
task of our administrators as smooth 
and as easy as possible.

When we go about our constituen­
cies, we hear of all kinds of things 
about administration. If we ire  given 
this privilege of writing about them 
to the hon. Ministers, or to the Secre­
taries, or to the hon. Speaker or to 
the presiding officers, I do not know 
where our democracy will land itself 
and where our administration will 
land itself. Already, X thtnk, on 
Account of certain things the adminis­
trator is not feeling very happy
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because he thinks that he is subject 
to more criticism than is necessary. Z 
do not think*that we should try to 
make his task more difficult by this 
kind of thing than it already is.

1 would again submit very respect­
fully that we already have so many 
safely valves for our democracy, for 
ventilating our grievances, for bring­
ing the wrong-doings of others to the 
notice of the hon. Ministers and 
others. We have already got so many 
things here. While those things have 
not been made adequate use of, there 
is no use in getting hold ot more 
privileges in order to add to what we 
already have.

Shri Nanshir Bharueha: On a point 
of order, Sir.

When my hon friend says that the 
privileges which are already in 
existence and are in possession of this 
House are not bc>ing used judiciously 
or properly, he is really casting a 
reflection on the Chair that the Chair 
cannot control the debate properly.

Shri D. C. Sharma: I never used 
the word judiciously I said ‘ade­
quately’. I used the word ‘adequate­
ly*.

An Hon. Member: It reflects.

Shri D. C. Sharma: This refers as 
much to me as to others. We do not 
make use of those things adequately 
and, therefore, I say that.

Mr. Deputy-Speaker: The hon.
Member might be saying this much 
that hon. Members try that rule but 
the Speaker keeps them under control.

Shri D. C. Sharma: So, I was sub­
mitting very respectfully that we do 
not need this privilege in this age of 
our nascent parliamentary democracy. 
We do not need this privilege.

My hon. friend gave a list of so 
many objections which were raised 
and gave his reply to those objections. 
I congratulate him for giving those

replies. But I think there is one 
objection—one fundamental objec­
tion—which cannot be overruled and 
it is that this privilege is liable more 
to be abused than it is used. There­
fore, I think that we should not pass 
this Bill. But I would say all the 
same that if the hon. Minister of Par­
liamentary Affairs wants to bring 
forward a bill covering our privileges, 
immunities, amenities and also our 
duties, I will welcome it and, I think, 
I would support this.
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srrepT *pY vtftrsr t  ^
«rrar i

qft fa jiqifoyK snft sept % 
vr  sifter t  s t o t  «rc srw ftr fptTT 
t  3T?r

fsn? ^  ’ th $  fa  ftrcr f a w -

^  *tft

«

$  [f fa  SfigT
t o  hwrt f ,  A  JTFraT g fa
% 5pt ̂  fastarfw *
•fV v r f w  ^  5fsftV 
^  fa  fFrm spra--* t
f o p f  5* »n*ifTiK srnrO t t
s r fw r fo u t i A ?ft to  jj
fa  + i*jh «r  ?it
y n m  s f W r t f s r o

T̂5IT *  f t  3|T7, ftTCW fifJTT g*T $ ;

“The State shall not deny to any 
person equality before the law or 
the equal protection o f the laws 
within the territory of India.”



aa&7 ParHamttitory FEBRUARY 30, 1959 PrivUtfe 8*11

[«fV ffc^j

«w n r «na| w  fcsw iflw ri  
«ft wf*r *rfcn f % sw p* ?nfr twbt 
t  Rrovt f*r irer v rb n f v m r  
' t t ^  | ,  njtf *r S* t  farnrfr n r a r*

*n*roT ?r f a  #  far f*r fcr srrofar
•Ft aft *[FPfiT « rfw r STM |
|t» r w & t n rtf {  i ?ft 5ir w  
sw  ssar $ % n r ?R5 wi wfarcn 
»n?nfor v t forr ^ tr t *n f&  *rc 
*i$, fiw R r v r  % $ 3<a% <rar f , 
fllV l n̂ TT A  MWfll Jf f*F $MK!
faifam f i r m  i ,  <ft farfoRr fawj*r 3
#  epmrm ?W r ^  ^  T|f ^nwft

5RW*ft*l fafa *Wt 3  ^  5?5 TTT̂ T 
qfr, “ q̂ T”  *  ^ t t  % fo  3*$# 
tPflfr *TW> % fS  5T VT ft^T  % |F3S
« f b  v u r t  #  aft qsrff-3RT?r *  
ferr «rr s s v t  $  n^r v tz  t o  * t  r n  
• f r f  i A fMfor t o t  «5iT?rfT $ % ?rar 
s ro  Jpnr>¥ #  i?spff-3rfnw sn 
^  f  **rf*rc ̂ ?t fri*f f t  ?w?rT f  w tfa  
^ t  qr ufafcrcr f?*rpr ?  i faftrcr favnr 
3f f t  ?pRft 5  *tt ^
sft sfafaRr f r o  *  ?tt*i fRft | *fr 
tnp v m i  ?  f3RT 'TT f w  T O  «Ft H- 
5W<JT f  !

?f|- 3fiCT fafTH ^ t «rm ?o**T
r̂̂ Tvf w rit f  % * | t  gq«riTT 3 *

HTaTFZTT vt imt f

“In other respects, the powers, 
privileges and immunities of each 
House of Parliament, and of the 
members and the committees of 
each House, shall be such as may 
from time to time be defined by 
Parliament by law. .’*

*fr f*wR Pwfawff *T S'S W  
flw ir <n fa? ^  ^rt *r  fatNrr-

f*TTTTf f W  TRT
fa?fNNRn?R w |  i

Her ♦ tfQ fl t o  j, far 
n r  % wrctf % «nrr «jftrw^c f  qg 
?r twrr t  ^
f t a r  i f w *  ^ r  « n * r  « R ? r r  v t  

i f t  in? ? n ^ flr  ^ stt  ^ r r f ^  i n  * r ?  ^ n ?W T  

j  far n r % ^Rfr f l^  % *n^
? * w t  r ^ s i<nf q y T< f t r i f  s t m

TT'T vrtsnr ^  v^ ft 1 
f  A  u p ?  ^ ir p n f  5  ^  t o t  
s f r ^ r « f f t f t ? f t w w * r t v t ^  n r < r n |  « f t  

W5T w rit |  ?ft 5*r ?ft ?<nw srcm* 
*Ft v t f w t .  ^

R̂TT ^  5TOTT̂  f% fJT
3 T ^ IT ^  T W  T T  T t f  f ^ h n f ^ T T  3 ft  J T R T

t  >»npTt 1 m^fhr ^r t o
v t *ik  ft îT fv  w  * i* t % fq^# 
?pr n  qifamq-d % ftrq; ?afr$
3i?T3r *5t ?tptt v t gfiftrr jtt̂ t t o  vt 
stjim fsfpqn irmr «rr ?fr ftro *ftoifa?e 
qr#f % ^  i?t «nr fa h
%?T?r f^Tt 3r^R ^ft f̂atrT ^t J^r 
f im t r̂ffTT Jmret «pt art ^  
WHST W T ^t^f^TT STRT f
"3?T% 5T?H ■ift ^ f f t  ?ft̂ TT «frr 
^t 3TRt T̂T%r I 3 T̂BFTT T̂f»TT % WT 
5fiTV?r 'TTcff %  *TT f r * f t  %ftr < n € f %  f % # t

# n r ?pt5 v t fsrw  1 ?ftf*r% 
^ tt %  w r  f o t a f r t r t  ffm  «npft

AfHT ^rr^ f  »m?T t  1 ?rt n r 
?r^ ^ t n r snr v t z m
^ ifw  f  1 w ^  ^ tto t jj far n r 
«?!T n r ?re? «pt fashnfvvrr 
srr̂ r vrfsm *n*rft*r *Bn*ff v t
?nft TO t i wf*FT A ^  3hr 
^ i t  j  fa? «nr f  ^
w fW K  «FTT t  n n ft JffNT f a l m  $  
arrtt’'nfip* 13iw w f ^st iw  «nfif jfWV
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w  W f ?  srer* tar ^Ffrmr 
v fr  t?[ *nrcM  1 A ifR m  j f t r ^ r  

a n w  tn ft jftnr srcfa fctr A 
f t  stRtot arpft, ssrcr s r o n  

*t»rc i tft jrm r $ f% *r?
*PT*f i m  % ^  «f^F 4-W<l*flf % f t  
^ t t  $ 1 frfon A m m cTff ftra 
i w  ft  1 w fa t  ^  *|?r v r w f  t  
fa  &  iw  % v r f  <f? ftnsi%fa

3R3T A f t f  JWdVCHt *  <fer I
ip r  W N  [f o und  f t  arrcr ^ * w r  

q^rpft ^  * t r t  ^rrf^ 1 ^  arff 
% fa  % t^yw w  wnrK gm  |

f|t̂ T8T «RTTT ^  rTVf! % W t  
*TT fg R TMW ^  % fair $5tTT STT
n f c f t  ^ M u f t  * n f t ,  3r ?tt  3  ^  s f H

u f t m  t o  fim  t  1 n* n *nr ^

3lfr <FP r ^ tfMyTT VT
% q? <ft 4  # t r  f  fa  A Pffwq gt grre

I T T  #  Sf^r ^ » T T  f a  3 * f a  

pHC' T ( f  V P T ^ T  ^  S R  '3TPT I + 1 ^  f P J J T  

MR\ «fTT 3TTT fcRWlfasPK
?TFT *R% S*T «Rtf T O  ^T f f c
«rnrfrv v t <fn*rrT iFnm ^  + o il 

i # f^ r  vpfV rft *tV*tt faft^RT 
f t  3Tpfr T̂f̂ tT f% q # rm ?  % H?wfT 
% ssfar w r t  wt^ -3?!% « r fa w  **rr 
$ i sr^rr ?rt A 3ft sm ppnft w  
« T 3 R * r r  s p m  m  v | |  % t\r ^ r W  

v w  *rc y f  # *flr r r r  *n met- 
•rnm awjm vppt ^ ’ t  t  "3̂  3ft 
*RW  ̂ |ft ^tHY * ■5’TF ^RFT
m  w r  w tt i t  ^  ^  ^  ^  
$ » f t » ?np?nf ^  ji? <rfqrn> «fhc 
•Pisrt ^  ?ft*rr ?r ?r «Trf%«TT- 
^2 % ?WW w  fenT H WIT «TPT ^  
w r  %  *  v k  « f k  w « t  a w ? m

tr ^RT# ^  <T»fiwiite % 
«rf^PR % vnr ?t «r  i snf?RT3«r

vr* TRJT STTGT *n?qT | I ?̂ rf?TC[ 
«nf*rcrfld % *rq^ft jmreff
n?rvni<R<mrvT erfWrr ^ rr  ■?if^ i 
^f^*t ?If Prfĵ RT ^ tt P̂IT ft» H5Wf 
% WT T#S*T t  xftK WPT 'Rf̂ FTT f  ?ft
vfe^rrt q̂ T fn ft i

?ft ^ T  ?W SR*T W  4^ 1  
i  *f «fV gfr % s t*  *PTfT v[
?ft fl^rer ^ i ^  f ^ v r
**>h i  tt «rnr ?»x.
^ «it sra?«fT vt *nft 5  ^ t t
| ftp nftwR % fJTRkr trr^%~ 
*tt, «r«i^ »To «trw pt % ftm»r ^  ^  
3 tr t  v t  P f  * m r  55T * * r
%m  w®rt % fan? v lf  f^ r fw «n < 
vr Gupr *wifrn m f t i  ^ttt 
f¥N^T vrtft i efr A warnt g ftp 

5srfwTft ^T s jn  Prfe^a r̂t̂ T 
’srrfgtr iftx  ?h %s fPF A f t  fV^rr 
v r  * r * p t a  ^  %  ? r r f  v * r ^  

snt sfr v t  ^ r  *ft fMbnr ^  i sw 
w f t  % fn r  ^  fsnr >ft ?rraT m  m m
t  q r  'i^ T f it  ftp?rV ^ T T f  5PTRTT 3TT

*T^nt ?rfVTRT itfc
^Tsql *Pt 4 m  OlfwRT WWW ’Sfff^T 
sftr ? r o  *r? *nft îpt 5rt ^nifiT fip 

t t  ^qpfm r m  i tT  ̂T r̂ 
»TRRk ?T3RPT ^T f f ^ T R  % ?TO «TI5
?tm «r  jĵ t V3r%f err ^
ji?  w*r fstriRRt % m * %
«flT ^ scrran w  t  ft: % ? m t  

^  frr? f w m  i m  A 
T̂si mi-mi nu art? ^nrm ^t w ?  

fw r r f-m r  f̂ TT w  m # 
jfrrr ^ T  I qftR- A ^  T̂?cTT g f¥ V tf 
mfr sfxr€r -stft ^=rnft srra- sft f t  strt

9TTT >̂\ ft> Wl "Wi fW4TSt'
f s ^ R  « f t r  • w s s r  ^ n f ^  i  ^  ^  

^  n̂rrar t  #  <tprit f  1̂
mpR «TWT vt fwr <n% ViN*f
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[«fr W TW  1% ]̂

* t  ft r  w tf  <nc £  «rtf m  m m  $ i 
m r  «m r  v<f«(r i w r  PtaT
$  ? j t  ^ R T T  «PT U f i W T T  #
* 1 #  i  w f a *  S r r r  f M h r r $  f t  * s r  
fa«nr 3  vp j*  *t jt j *fr ^  m&ff
&, **----V --%-- J __ -N_ #V »N_ft____W>-- .
W W W K ! VK +SSwn v t  rn T  TWTPW 
«pt ^r%r m fa aprmr f?r *TF£*r
—**>- fy  -, -f%-,| , f  ,r ^  V r-  *Y -- - *■»_ *»_W  T V  M lH H N < i V  V R R T  V  JRTT M W T -  
f ^ F T T  i %ftK >RT f a  f a t f t
% fiw w  ^  ^  *r
#  WrRFT * t »nnf?T ftpn arw *% ifo: 
^m n m  i &r ^  *R?p«r v t *mr
arer  ̂ ^  jti v t ^ t v  5  %
^ r  %  a f a r a - q r  m f a q r f f d  s s r r  5 ^
■3nf?rr | rT#ft % ’TmfXVt qT «RR
«r? w r r  1 1 w r̂r r̂r g fa  s«t * t  vt# 
«rprf<y  5T %  MTfrî iPTd vr 
»r^r «P*T $ I ^  fir rr̂ TT <r*fr
$ * r  * m  « r t  ^ r r  5p r  w  1

f t  fr^rwr apt stmtt— f*ww> 
% sjpra JT ft#  gtr vft A ?^rr ^nf*rr fa  
f a t f t  s p p r  w  * r  « n « r r  ? > #
^ n ffT T T  f a  q rf a q w g  a|r i t T S R t  %  % f a r « m r -

farrc t  t  t
Shri Satya Narayan Sinba: Mr

Deputy-Speaker Sir, the intervention 
in this debate by my hon colleague 
the Law Minister has made my task 
very easy. He has very ably dealt 
with the matter and I hope Shn 
Naushir Bharucha might have been 
satisfied by now.

Shri Naushir Bharucha: Far from it.

Mr. Deputy-Speaker: That is only 
a hope

Shri Satya Narayan Sinha: There­
fore, I have not much to «,<iy. Before 
I proceed, I must pay my compliments 
to the Mover of this Bill, Shri Nainhir 
Bharucha. I have great admiration 
for his versatility and vigilance. But,

if I can say with all respect, more 
often than not. both these qualities are 
exercised or used in a wrong direc­
tion, or, at any rate, he tries to over­
do it.

I have listened to his speech and 
also of the other Members who iMQre 
contributed to this debate Theoreti­
cally the point involved is exceeding­
ly complex and the proposals made 
in the Bill would, if accepted, be of 
far reaching significance. In stating 
my opposition to this Bill, however, 
my task is greatly facilitated by the 
Mover himself, who has stated in the 
Statement of Objects and Reasons 
attached to the Bill that a proposal 
similar in content m the House of 
Commons was rejected by that House. 
Members have doubtless, read m the 
Statement of Objects and Reasons that 
m the House of Commons in the 
United Kingdom, a question aiose re­
cently whether a letter addressed by 
a Member of Parliament to a Minister 
containing some dcfamatoiy remarks 
about the London Electricity Board 
would be completely privileged, deny­
ing to the aggtieved person his 
remedy at law to bring a libel action 
against such Member In thu parti­
cular case, the Member was threaten­
ed with a libel action and he claimed 
protection of the Chair The Chair 
felt that there was a pntna facie case 
of breach of privilege of the House. 
Hie matler was referred to the Com­
mittee of Privileges of the House of 
Commons which held m its report that 
the letter written to the Minister was 
a proceeding in Parliament and that 
the threat by the London Electricity 
Board to sue, constituted a breach of 
privilege of Parliament We are fur­
ther informed that on 8th July, 1058, 
the House of Commons considered 
this report and rejected it by 218 votes 
to 213 thus exposing the Member in 
question to legal action on account of 
libel in a court of law.

Now, let us see what the Constitu­
tion of India has to say in regard to 
the powers, privileges and immunities 
of Parliament and its Members. Shri
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Naushir Bharucha has himself quoted 
article 105 ^nd I, therefore, do not 
need to repeat it. Clause (3) of the 
same article provides that—

"In other respects, the powers, 
privileges and immunities of each 
Bouse of Parliament, and of the 
Alfmbers and the committees of 
each House, shall be such as may 
from time to time be defined by 
Parliament by law and, until so 
defined, shall be those of the 
House of Commons at the Parlia­
ment of the United Kingdom, and 
of its members and committees, 
at the commencement of this 
Constitution."

Wc have not taken steps yet to 
pass any law to determine the powers, 
«tc. As the hon Law Minister 
explained, we have done it deliberate­
ly. In thi absence of any such law, 
it follows that these shall be those of 
the House of Commons of the Parlia­
ment of the United Kingdom, as they 
stood at the time of the passing of the 
Constitution.

Now, it is somewhat odd that what 
the House of Commons has ricently 
rejected should be attempted to be 
jgiven legal sanction by this Parlia­
ment I submit that any attempt to 
do so would go against not only the 
spirit but also the letter of article 105 
of our Constitution.

Shri Naushir Bharucha: Why?
How?

Shri Satya Narayaa Sinha: We can­
not also proceed piecemeal in this 
fashion and certainly not in respect of 
a matter which has been rejected by 
a Parliament the privileges of which 
we have adopted as our model.

Shri Mahanty: May I ask him a 
question—if only he yields. Now, that 
he is relying on the traditions of the 
United Kingdom Parliament, may I 
know from him, in all humility? In 
the United Kingdom, the Speaker was 
being tied to the Chair with a rope. 
Is he going to advise the same thing 
to be followed hfre also?

Hr, Deputy-Speaker: That we have 
not adopted here.

Shri Satya Narayaa Sinha: Not that

There is no other model before us 
except that, and so far we have been 
following that It is so obvious.

Mr. Deputy-Speaker: I do not know 
whether the hon. Member proposes to 
bring such a Bill in future!

Shri Mahaaty: Since he is relying 
on U.K. precedents, I mentioned it.

Shri Satya Narayaa Sinha: We shall 
see when it comes.

The Bill apparently aims at remov­
ing a threat of cnmmal or civil action 
against a Member in the bona fide 
discharge of his duties Broadly, these 
are covered b> art cle 105 of the Con­
stitution. But this Bill goes further 
and would include in bona fide dis­
charge of duties, such matters as 
letters addressed by a Member of 
Parliament to the Presiding Officer or 
the Secretary of either House of Par­
liament or a Minister on a public 
matter in the course of discharge of 
his duties as such Member. It would 
include communication of such letter 
by a Minister to any person or body of 
persons or an institution in course of 
discharge of his duties as a Minister 
and any reply addressed by the Min-  
ister to such letter.

Now, Sir, the general question of 
legislation apart, and even for the 
moment setting aside article 105 of 
our Constitution, let us look at the 
proposals of the Bill on merits. It 
appears to seek to invest Members 
with a privilege which may not always 
be used in the public interest and 
which is, indeed, liable to be abused 
through making use of documents or 
information of a questionable charac­
ter, through good intentions or 
through malice. It may even be
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[Shri Satya Narayan Sinha] 
derogatory to the dignity of Parlia­
ment it the privilege is used with 
questionable motives

An Hob. Member: Why attribute 
motives?

Shri Satya Narayan Sinha: It is cer­
tainly liable to promote irresponsible 
action at least It would, moreover, 
place many other parties at a dis­
advantage in relation to Members in 
spheres outside the ambit of their par­
liamentary duties

Already, there is a feeling that 
Members enjoy privileges which can 
react adversely on Citizens without 
redress The hon Mover must be 
aware of the criticism by the ordinary 
citizens of this country and also by 
the press that we are already enjoy­
ing powers, privileges and immunities 
which, m their opinion, are too much 
I do not think they are absolutely 
justified

1 had some discussions with certain 
friends who hold such view ai.d vlu\ 
cited certain examples Th«»v said 
that you people, meaning the Mtm- 
bers of Parliament sometimes put 
questions sometimes make rcmarws 
m the House against certain indivi­
duals outride which are absolutely of 
a defamatory character, and pirticu 
larly when those persons are not pre­
sent m the House They say tluic i-> 
a tendencv growing among the Mem­
bers of Parliament—that is the cr ti- 
cism—that sometimes at least we 
become unchivalrous because know 
mg that the1 person is not present to 
hit back we say things against those 
people It is human nature to do so 
when we know that we are protected 
within the four walls of this Parlia­
ment Perhaps each one of us would 
think a hundred tunes before utter ng 
those words outside the House There­
fore, we have to take into considera­
tion that thing also 1 do not agree 
with those people

Mr. Deputy-Speaker: Again, the
tame objection might be taken that

the Chair has been alow in chccking 
this Our rules provide sufficient 
security

Shri Satya Narayan Sinha: They
may not voice their criticism publicly 
because you may haul them up here 
for breach of privilege, but in the pfi- 
vate circles where things are not 
reported, they do not spare the Chair 
also Let us be very frank That is 
true. They may not dare to say this 
publicly because of fear

Mr Deputy-Speaker: Is the hon.
Minister of the same idea?

Shri Satya Narayan Sinha: I do not
say, I am just telling you the criti­
cism which is made against us also. 
They include us, they do not except 
us When they speak, they speak of 
the House generally

I do not agree with those people 
who think that the rights enjoyed hy 
Members of Parliament should be 
absolutely the same as the r ght* 
enjojc*d b> the citizens In the very 
nature of our work we must possess 
cirtain powers, pnvileges and immu­
nities which « c  are having but to 
tr\ to add to what we have, I must 
submit in all humility, will be neither 
desirable nor proper in the present 
circumstances

Aiticlc 105 of the Constitution pro­
vides foi adequate protection to Mem­
bers m the discharge of their duties 
Dming the last mm years, there has 
not been a single case where any 
Member has been placed in jeopardy 
on account of the discharge of his 
dut os a a Member Befoie we 
decide to enlarge upon our present 
privileges, we must not forget that the 
privileges should necessarily be privi­
leges of Parliament and not as Mem 
bers of Parliament. Their purpose 
should be to protect our great demo­
cratic and sovereign institution.

With your permission, Sir, before I 
finish, I would like to read some 
extracts from an article which appear-
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«d  in the London Timex, which is 
relevant, after the matter was dispos­
ed of in Parliament.

Shri N&nshlr Bharucha: That is also 
hostile.

Shri Satya Narayan Sinha: Any- 
bc^y who disagrees with >ou is 
hostile. That is a very convenient 
argument.

The article says:
“The historical and continuing 

justification for parliatm ntary 
privilege >« to enable Membei * to 
speak (1 hope hon Members will 
mark these words) an honest 
mind without fear of molestation 
®>id so vindicate the right; and 
freedom of the people they repre­
sent For this th"y need the pro­
tection privilege affords, but if 
the protection is extended too far, 
there is a danger that corpora- 
t ons and private citizens m'ght 
suffer damage from an arrang - 
rv>nt which is supposed to bo to 
iheir advantage And there is 
ienson to suspect that danger 
might creep m if the report of the 
Committer of Privileges were 
accepted.

Privileges arc privileges of 
Parliament and not of Members 
of Parliament Their purpose i*, Vo 
protect the institution as an effi­
cient forum for public purposes, 
not to create a class of citizens 
with a roving commission above 
the law. It is well to keep them 
that way. Privilege should be 
vested as attaching to the transac- 
t on of business in Parliament, not 
primarily to be exercised, how­
ever legitimately, by Members of 
Parliament in their functions as 
Members.”
I would, therefore, appeal to the 

hon. Mover to withdraw his Bill, but 
if he does not, I would appeal to the 
House to reject it outright.

Shri NansMr Bharucha: I propose 
4o reply only to the Law Minister and 
the Minister of Parliamentary Affairs.

The Law Minister advances the 
argument that the present tendency is 
to leave the law relating to privileges 
unmodified He says it is better to leave 
it u’vcodiftad so that, in the confusion 
and V4guenes~ that prevails, the hon. 
Members might enjoy a larger measure 
of privilege than they would if they 
ti > to define it, m which case they 
niifjht find themselves up against the 
Constitution, and that a precise defini­
tion of such privileges may be against 
the intcre-ts of the Members themsel- 
ve- Thr answei to that is very clear. Doe-, this Government, when faced 
with r legal issue, wish to bury its 
head in the sand like an ostrich, or 
does it w\int to face issues squarely? 
If not today, a day may come when 
1  M.'thai or anybody may haul up not 
onlv a Member of Parliament writing 
to th< Minister b’i' the Minister him- 
«i If Let it bi understood that the 
Ministers aie 'iot above the law, and 
if the M P is liable, the Minister is 
equi’ lv liable Therefore, the first 
point !*■ ihit to ay that the law' should 
be left uncidjfi <d. and that th-t is the 
b^st, is even to betray the hope raised 
under Article 105 of the Constitution 
which contemplates that at a future 
date a law relating to privileges will 
be legislated upon or codified.

The second point is: why should we 
follow the House of Commons in all 
matter® so \er> closely’  Of course, 
the Hou e of Commons has experience 
of democracy for 700 years. But in 
England there is no written constitu­
tion and we did not follow England 
in that respect and say: let us not 
have a written constitution as well, 
otherwise our privileges might be 
curtailed No. we took courage, we 
departed from that practice and we 
had a written Constitution If we can 
have the whole of a wntten constitu­
tion running into hundreds of articles, 
1 fail to see why we should shirk when 
it comes to defining properly what 
our privileges are

The third point is that if we try 
to codify the law on the subject this 
is what the Law Minister said, the 
position will be that we will be up
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against the Constitution. If that is 
the position, let us not remain under 
an Illusion. If even our present pri­
vileges conflict with the Constitution, 
the law courts have a right to pull 
us up. That is very clear. This is 
a legal proposition which nobody can 
dispute. Therefore, it is much better, 
if we arc going to face difficulty, to 
face it squarely and legislate on it 
and finish with it.

He also quoted at considerable length 
the Attorney-General’s argument in 
the course of the debate in the Hduse 
of Commons. May I point out that 
In the past, we, have differed very 
considerably from the practices in the 
House of Commons? I do not see what 
is there in the argument of the 
Attorney-General which conflicts with 
the provisions of the Bill. All that 
th» Attorney-General pointed out was 
let the House of Commons not be 
under an impression that if they 
passed that resolution that night, they 
were enacting anything as a law But 
that is an obvious proposition. Nobody 
dispute.'- it. By passing a resolution 
accepting the Privileges Committee’s 
report, the House of Commons cannot 
compel the court to act according to 
that resolution. That is the sum and 
substance of it. The writs can be 
issued still. All that he pleaded was 
that if the House of Commons wanted 
to change the law and extend its pri­
vilege, it will have to legislate. A 
mere resolution accepting the com­
mittee’s report will have no effect. I, 
therefore, fail to see any objection. 
Perhaps, the hon. Minister was not 
here when I advanced my arguments, 
and that is the reason probably why 
he has not caught the point I had in 
mind.

Coming to the hon. Minister of Par­
liamentary Affairs.........

An Hoa Member: Why should you 
come to him? He would go to you.

Shit Naushir Bharucha:................
I would like to return the generous

compliment which he paid to me, and 
I also say that he has got energy and 
enthusiasm which often he misdirects 
at different people and at different 
pieces of legislation. What I was try­
ing to impress upon him was this.

<•'
His main argument is that this is a 

privilege, which, if extended, is more 
liable to abuse than the existing pri­
vilege. I fail to see why when a man 
speaks in Parliament.........

Shri Jadhav (Malegaon): He is a 
prudent man.

Shri Naushir Bharucha: He it,
a prudent man, and the moment he 
takes his pen in his hand, he becomes 
so very unwise and malicious that he 
will write something against which 
the ordinary citizen has to be protec­
ted.

Mr. Deputy-Speaker: There is oru 
diflicult>; if the hon. Member woulo 
excu.-.o me. I might say this. Really, 
every Member of Parliament here is 
a very prudent man, as the hon. 
Member himself has said, and he 
remains discreet when he speaks here 
but there is a cheek also exercised 
which is laid down under the rules. 
It is laid down under rule 352 that 
no Member shall utter ‘reasonable, 
seditious or defamatory, words’, and it 
is for the Chair to see that this rule 
is enforced. If a Member takes it 
upon himself to utter such words, the 
Chair exercises its discretion and at 
once puts a stop to it. So, there is a 
wholesome check on the speech of the 
Member Whatever he might say, it 
is not absolute freedom, as perhaps 
the words that were uttered by the 
Law Minister might give an Impres­
sion of. There is a restriction, and 
there is check, and the Chair is there 
to exercise that, to see that these 
limits are not transgressed. Though 
the Member going beyond the limits 
cannot be ryn down in a court of 
law, yet there is a restraint exercised 
by the Chair. That cheek Is there.



2301 Parliamentary PHALGUNA 1, 1880 (SAKA) Privilege Bill 230Z

But if the Member were to write from 
his house a. letter, what is the check 
or restraint?

Shri Jadhav: His conscience is
there.

Shri Naushir Bharucha: I can say
tht^ apart from conscience. The 
argument is very clear, that the Chair 
undoubtedly exercises a check and 
limits our so-called absolute privilege, 
but when a Member writes to a 
Minister, am I to take it that the 
Minister is so very unwise that he 
will not exercise a salutary check and 
write back to the MP. and say that 
“No, I do not agree with this.’? Why 
should we presume.........

Mr Deputy-Speaker: Whatever mis­
chief was to be done has been done 
by his writing to the Minister.

Shri Naushir Bharucha: The mis­
chief done m the House is greater. 
When I speak here, there are five 

"hundred odd Members listening, apart 
' from the visitors in the galleries, even 
if the remarks are expunged But when 

, I write, it is only the Minister who 
gets it, and he exercises that same 
salutary check by writing back to 

, me

Mr. Deputy-Speaker: If it is only 
the Mimsltr that gets vt, then there 
is no defamation at all pnly when 
it is published, it will become actiona­
ble If it is between a Member and 
the Minister only, it would not expose 
itself to any action in the court of 
law It is only when it is published— 
the hon. Member knows it much 
better than I do—that it becomes 
actionable.

My object was this, that there is a 
distinction here. Here is some check 
exercised by the Chair and by the 
rules that are there. The Members 
know those rules; they themselves 
exercise a restraint on themselves, but 
when this House is not there, and 
this is a correspondence that is to be 
carried on by the hon. Member with 
the Minister, and he is going to write

it, then these rules do not apply to- 
him; he would not be bound down 
by those rules; those rules obtain 
only here inside the House, and the 
Chair has to see that they are really 
observed, but there will be no check 
when a letter is written. That was 
what I wanted to point out

Shri Naushir Bharucha: With regard 
to the question of publication, it is 
an erroneous impression, if I may 
submit with great humility In the 
Penal Code, the word ‘publication’ has 
got a technical meaning. If I write 
to you or to a Minister saying that 
officer X  is corrupt, and only the 
Minister gets it and reads it, it is a 
publication, in the eyes of the law, to 
the Minister, and, therefore, it renders 
me criminally liable.

Mr Deputy-Speaker: But then,
there are those exceptions.........

Shri Naushir Bharucha: There may 
be exceptions, but then . . . .

Mr. Deputy-Speaker: ___when it
is written to the Minister who has 
authority to deal with it.

Shri Naushir Bharucha: So far as
those exceptions are concerned, I have 
got to go to a court of law and defend 
myself, and be put to the expense of 
defence and the worry of the defence. 
That is exactly the point that I am 
making

If wc do not confer this immunity 
upon Members whom often the Chair 
invites to write to the Minister, then 
corruption cannot be controlled at all; 
corruption cannot be brought to the 
notice of the Ministers. That is the 
biggest isbue we have got to face.

What is the use of talking of the 
right of a few people who cannot go to 
a court of law7 Half a dozen people 
may not get justice; assuming that, is 
that much more important or the fact 
that corruption should be eliminated 
from the administration? The letter 
is undoubtedly more important. IT 
today I cannot write openly and>
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frankly to the Minister that so-and- 
-®» »  corrupt, how will the Ministers 
■come to know of it? 1$ the Minis­
ter omniscient* It will be tant­

amount to the fact that we shall have 
to connive at corruption and keep 
•quiot for fear of being prosecuted.

If I write today, as I said m my 
speech, that Mr Mathai has accepted 
illegal gratification, with a view to 
helping the Minister m an enquiry, 
still, I am open to prosecution Though 
the Minister passes on to someone else 
that lettir for enquiry, he is open to 
prosccutmn as well It may be that 
in fact, the Minister may not be 
actually hauled up in a court of law, 

dui* iliaV js> a alif&reni' matter
There is just one more word which 

I would like to say with regard to 
the comments of The Times The feud 
between Members of Parliament— 
with regard to the puvilege. of Mem­
bers of Parliament—and the Press is 
a historical one Ever since nearly 
two hundred years ago when the agi- 
tition was started, the press has 
always taken up that attitude, and in 
the present circumstances, the remarks 
of The Times are peculiarly inept It 
says ‘privilege-* of the Parliament, and 
not of the Members’ But article 105 
definitely says, of the members of the 
Parliament and of the committers

Shri Jadhav: Which shall be defin­
ed

Shri Naushir Bharucha: Therefore,
I say that those remarks do not 
apply

It is up to this House to reject this 
Bill if it likes, but I thought that here 
was a very important question of pri­
vilege involved, and I thought that it 
would be better that this House 
should concentrate its attention and in 
its wisdom to take whatever line of 
action it wants to take I can wily 
say that it will be a sad day when 
Members of Parliament are deterred 
from freely making complaints of 
corruption to the Minister One hon. 
Member asked, I f  this privilege is

Representation of the People 2304 
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granted, what will beconje of demo­
cracy? I ask, ‘What will become of 
democracy, if it is not granted?' 
Democracy will be corrupt to the coze. 
Your administration will be corrupt 
to the core No Member of Parlia­
ment will dare to point out to the 
Minister any corruption for fear «of 
prosecution saying here is corruption 
right under his nose. If you think 
that the purity of administration is 
something less than the rights of half 
a dozen Members to go to a court of 
law, you are welcome to reject it 
Otherwise, I think this is a Bill on 
which Government must bestow their 
attention, and evtn if they want to 
reject it, they must see to it that they 
bi u)i> forward some other legislation 
to safeguard the position of the Mem- 
kers of Parliament, so that they can 
discharge thoir duties fearlessly and 
freely

Mr. Deputy-Speaker* The question
is

“That the Bill to define powers, 
privilege and immunit es of Par­
liament and its Members in certain 
respects be taken into considera­
tion ”

The motion wax negatived

1? his.

REPRESENTATION OF THE PEOPLE 
(AMENDMENT) BILL

(Amendment of sections 56 and 128)

Mr Deputy-Speaker: We shall take 
up the next Bill—Shn Ram Knshan 
is absent Shn Radha Raman

Shri Radha Banian (Chandni
Chowk) I beg to move.

"That the Bill further to amend 
the Representation of the People 
Act, 1951, be taken into considera­
tion".




