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Clause 1

2. That at page 1,—
(1) in Yne 3, omit “(1)";
(i) omit line 8,

3. That at page 1, line 4,—
for “1958" substitute “1959".”

COMMITTEE ON PRIVATE MEM-
BERS’ BILLS AND RESOLU-
TIONS

THIRTY-EIGHTH REPORT

Sardar Hukam Singh (Bhatinda):
3 “peg YW presenn the Ty -mpoin
Report of the Committee on Private
Members' Bills and Resolutions

/
PUBLIC ACCOUNTS COMMITTEE

THIRTEENTH REPORT

Shri A, C. Guha (Barasat): 1 beg
to present the Thirteenth Report of
the Public Accounts Commmttee on
the Appropriation Accounts of the
Government of Delh1 for the year
1954-55 and 1855-56 and Finance
Accounts for the year 1954-55 and
Audit Reports thereon

ESTIMATES COMMITTEE

FORTY-S8ECOND REPORT

Shri Thirumala Rao (Kakinda): I
beg to present the Forty-second Re-
port of the Estimates Commtte on
the action taken by Government on
the recommendations contained in the
Fufty-fifth Report of the Estimates
Committee (First Lok Sabha) on the
Monistry of Defence—Ordnance Fac-
tories (Staff Matters and Training).

———
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1285 hrs.
+pEMANDS FOR GRANTS (contd).
Midlstry of Law
Mir Speaker: The House will now
take up discussion and voting on
pemands Nos. 7@ and 71 relating to

the Ministry of Law for which five
honrs have been allotted.

fion. Members desirous of mowving
cut motions may hand over at the
Tgble within 15 minutes the numbers
of the selected cut motions. 1 shall
tre8t them as moved, if the Members
;n Whose names those cut motions
stgnd arc present in the House and
th¢ motions are otherwise in order.

Shri Khadilkar
roS€—

Mr. Speaker: Is the hon. Member
a Practising lawyer?

(Ahmednagar):

Shri Khadilkar: No I am really
thankful to you for giving me an
.pponunity——a common man-—to ex-
press my point of view regarding the
Ministry of Law

Mr Speaker: 1 do not thmk it is a
djsqual‘fication if he is not a lawyer,
oply, 1 just wanted to know

Shri Khadilkar: I happen to be a
1s% graduate; I practised only for six
months  Unfortunately I was preven-
ted trom practising any further and
grom entering the precincts of the
courts

Mr. Speaker: I believe once a law-
yeh always a Jawyer

Shri Kbadilkar: Yes, in 4hat
gense—
gy @ W@ : FF o
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“*Moved with the recommendation of the President
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Dengann No 70—Mnastey or Daw

Mr. Speaker: Motion moved:

“That & sum not exceeding
Rs. 23,70,000 be granted to the
President to complete the sum
rrecessary to defray the charges
which will cothe in course of pay-
ment during the year ending the
81st dey of March, 1800, in
respect of ‘Ministry of Law' "

Demanp No. 71—Errcrion
Mr. Speaker: Motion moved

“That a sum not exceeding
Rs 83,35000 be granted to the
FPresidant do complete the sume
necessary to defray the charges
which will come in course of pay-
ment during the year ending the
31st day of March, 1960, m
respect of ‘Elections’ ”

Shri Braj Raj Sing rose—

Mr. Speaker: I will gaive them all
an opportunity next time

Shri Khadilkar: When discussing
the Ministry of Law, naturally, the
recent report of the Law Commussion
will have te be referred to When I
got that document 1 was really puz-
zled because, after nearly 80 years,
and after more than ten years
of freedom, an opportumity was
gven to emment Jurists of
this land to review the whole position
of law and law adminstration

As we well know, in Europe, after
the French revolution, the Napoleonic
Code, as it 18 called, was enacted
because, after a political change, the
necessity for a change in the law ad-
ministration arises, for, the law admin-
istration then becomes ou‘moded all
over the world The same thing hap-
pened so far as the Soviet Union 1s
concerned In the Soviet Union, after
the revolution, they had to give very
serious thought to the institution of
law and law administration, to both.

MARCY 18, 1900
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Wow, this Law Commilssion whick
seems to be very much concerned
with the appointment of judges, their
age of retiremen?t, tenure of office,
pension benefits and the code of social
conduct, has unfortunately completaly
ignored this basic aspect which is
absolutely essential for any soclal re-
form or if we want to implement our
social objective Though we had not
experience of the French revolution
fortunately, nor of the Russian revo-
lution, still, @ big chenge has taken
place The ahen colonial rule has
ended and when a new rule, a repre-
sentative Government, was established
n this land, 1t was expected of the
Law Comnussion 40 give some thought
to the changed circumstances and
apply therr mund to them, instead of
applying their mind mn a narrow
groove and suggesting some remedies
which are not going to help the ad~
munustration of law or ‘he admmis-
tration of justice Unfortunately, it is
found 1n the report itself that the
Commussion consider that some sort
of basic approach would prove dis~
astrous It 1s 1n the report itself

Therefore, my submission 1s this.
The Minstry of Law must now consider
one thing that after the foreign
domination has come %0 an end, =&
change has taken plece, how are they
gomng to meet the situation from the
pomnt of view of the common man?®
The population of the common man,
in that sense, m this country 158 two
crores or five per cen’ of the total
population and the common man 18
engaged in some way or other in hti~
gation, which 1s the most unproduc-
tive aspect of his lJabour When such
a vast population 18 engaged m lti-
gaton, 1t 1s absolutely essential to
provide a2 machinery of law admins-
tration which will give them quck
justice and justice at not much cost,
because justice delayed mn the final
analysis 1s justice denied In several
cases, because one ‘party does not
happen to have enough means, it can-
not go into the juridical hierarchy
of all the courts and expect to get
justice at the highest level,
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They have suggested some reforms
of & superficial naturve. They also feel
that something is wrong, but they
lave not given enough thought as to
what is ¢the malady or the main dis-
ease. According to me, the main thing
is that there is a big hiatus or a b.g
gulf between the changing dynamic
pattern of vur society and social ob-
jective and the old colonial British
law system that is still persisting
here. What is our law system here,
I would like to ask the hon. Law
Minister. Fortunately, he is a young
man and he can apply his fresh mund
to the whole problem. In this land, ha
would be considered most immature
even to sit along with the Cabinet
tolleagués where for the cabinet the
age of eligibility and maturity is 60
or more, but he has been fortunate
enough to get a place along with
them. I congratulate him for that.

Mr. Speaker: Let there be no dis-
cussion of age.

Shri Khadilkar: I just mentioned it
in passing. In the given situation,
what is the position of the Indian law?
Foreign domination has gone, but
whatever traditions of law, method
of admnistration of law, codified and
procedural law, the main 4runk re-
mains. We are drafting some type of
legislation here and there, but the
main trunk remains. And, the ques-
tion 15 whether that main body of
statute law and procedural law 1s
really meeting the needs of <he pev.
ple.

While laying down the foundation
stone of the new bulding of the Sup-
reme Court, the President of the
Indlan Republic had to observe that
the High Courts and especially the
Supreme Court still function in un
atmosphere of British precedents, al-
though in many matters, light.has to
be sought from other sources. I am
not giving the full quotetion. But “he
Law Commission: did not care to look
at that observstion also. They have
recognised thet something is wrong
lomewhere antl some radical change
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the Commission would abhor the use-
of that word—word ‘radical'—some
change must be brought about. But
let us.examine the decisions they
have come to. R

First and foremost, they considered
that the appointment of judges must
be entirely left to the Chief Justices.
of the High Courts and of the Sup-
reme Court end the Government
should be a sort of advisory capacity.
I do not subscribe to this suggestion.
For one thing, we can hold the Law
Minister or the Home Minister res-
ponsible for anything happening any-
where in the administration of justice
it they are before us. The spirit of
the Indian Constitution is that judici~
ary will be subordinate to the legis-
iature. Let that be understood once
and for all This is a wrong notwon.
They have not got enough 4ime to
look to their own performance.

for Grants

1 may give an instance. Look at the
Jabour tribunals, the bank award and
the decision of the Supteme Court;
Jook at the wage board award regard-
ing the journalists. A good volume
of legislation regarding labour mat.
ters is taking place in this country.
There is an attempt to bring round
labour, to eliminate strife and settle-
disputes through arbitration. If it
were by negotiation and settlement
on the spot, they heve got some fin-
ality. In arbitration matters, ¥ goes
on and ultimately some point arises
and somebody goes to the Supreme
Court.

1 do not doubt the integrity, the
judicial acumen, etc., of the Supreme
Court judges. But they have never
seen that unless these matters are
expeditiously decided, the workers or
those who are seeking relief through
arbitration, would not benefit by it
Look &% the decision regarding the
bank award. On technical grounds—
one man was absent—the whole-
award was upset. Is it proper? Is it
meeting the needs of the situation?
Let us consider this aspect, When
they consider thefr tenure, their re<’
tirement benefita and other things,.
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they ought to take into consideration
‘the social objective of the State
-while delivering their judgement. I
.do not question their integrity, hon.
-esty and learning; I do admit all
that, but unfértunately, the Indian
Judiciary, with a few exceptions, has
never shown that social outlook, not
shared that common experience with
-other people which they ought to
share. Of course, they have laid down
their code of conduct; they should
remain in aloofness and isolation.

Mr. Speaker: The hon. Member has
vightly said just now that any organ
including the judiciary ought to be
shardingte o e lagialatare, @ et
is so, it is for the legislature to lay
down the law and for the judges to
interpret it. Does he want to clothe
the judges with the authority to
make law incidentally by adapting
or adjusting themselves to social
environments and conditions. The
hon. Member is able to reflect and
react; does he want the judges also
fto react like that?

Shri Khadilkar: I will explain.
“The courts have a right to interpret
-whether we have transgressed the
limits of legislation or the funda-
mentals of the Constitution. In that
way, they are sentinels of law; that
.1 do concede. I would like to make
a positive suggestion and I have made
it on the floor of the House. The time
bag come when Government and the
Law Minister should give serious
thought whether this purview of social
legislation should be excluded from
the purview of the jurisdiction of the
Supreme Court or the High Court.

Mr. Speaker: That is another
matter altogetber. Therefore, to say
‘that they are not reacting to what
is happening, etc., is not relevant
Does he say that in theory, they
~should slso become politicians and
yeact to what is happening?

Shri lhadllhr I do not mean that.

they should not mix with the people

18, 1959
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and so on. In England, the judiciaty,
the high dignatories meet in a parti-
cular club; they are supposed to keep
themselves aloof.

Mr. Speaker: Even the Speaker of
the House of Commons does not move
as freely ag the Speaker here.

Shri Khadilkar: There is that
seclusiveness. Are they not to keep
themselves abreast of the social
changes that are taking place? That
does not affect their integrity.

Shri P, R. Patel (Mahsana): It ia‘
for the Legislature to pass the law,
nnd. fan the conrts.,

Shri Khadilkar: Therefore, all these
concepts of exclusiveness are
borrowed from the British tradition,
unfortunately. They have laid down
a code of conduct for the judges.
But there 1 find there is no mention
of pan, whether they should smoke .
or they should indulge in temperate
drinking. But there is no prohibition
like Britain if they meet in a club
where they discuss social gossip or
social scandal, as happens in England
I have read about this in a very good
lawyer's biography and that is why
I am mentioning it.

Apart from this, what I would like
to urge upon the Law Min..ter is
regarding appointments after retire-
ment, that is, whether they should
accept political office. Now it is very

unfortunate that a man like Shn
Chagla, who was a member of the
Commission, has, before that was

recommended in the Law Commis-
sion's Report, accepted one office.
Of course, he never aspired for any
office. He accepted it in the national
cause, and I am very happy that he
has been posted in America. But still
it contradicts his own recommenda- |
tion. I am very sorry. I sometimes
feel: “what has happened to our
public life?” when men who say ond\
thing, advocate one morality do not
act up to that. They have not acted
up to it. I can give you ons instance
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Shri Achar (Mangalore): They are
exceptions to the general rule

Shri Khadilkar: I would like to
give you one instance, and that would
throw some light on this

Shri C. R. Pattabhi Raman (Kumba-
konam): May I point out that while
the hon. Member 15 perfectly entitled
to say that even before the report
was placed on the Table of the House
a person who was a mgnatory to the
report has himself accepted an office,
to say that he aspired for it i1s hitting
below the belt He did not aspire
for it

Shri Xhadilkar: Excuse me, I did
not say

Shri C. R. Pattabhi Raman: He s
not present here to defend himself

Shri Khadilkar: So far as accepting
a particular office 18 concerned, 1t 18 a
call of national duty, and he 1s rightly
servaing our country, to which I have
already made a remark But I was
epeaking in a general vein

Hert« 1 wouid like to draw the
attention of the Law Minister to the
firing that took place 1n Bombay. The
All India Civil Laberties Union, with
a distinguished lawyer as Chairman,
Shrn Das, tried to appoint a judicial
«nquiry committee, and the Secretary
of the Civil Liberties Union went
round all over the country Every re-
tared High Court judge was approach
ed and nobody was prepared to under-
take the task Why? Because, all of
them had somethung dangling before
them-—some committee., some appoint
ment That was the conclusion
reached by the heads of the Civil
Laberty Union Ig 1t & good state of
affairs, 1 want to ask the Law Minis-
ter Under the Bntish regime many
people used to come forward if there
was mnjustice It there was firing
people used o come forward and offer
their services Today they are not
prepared to take that attitude, be-
cause perhaps their chances might be
spofled.

410(ADLSD —4

for Grants 6953

Mr. Speaker: What about the law-
eyrs? There are thousands of lawyers

Shri Khadifkar: We wanted a judi-
cal enquiry and we wanted an
ex-judge of the High Court to preside
over the enquiry .,

Mr. Speaker: The han Member
<hould conclude

Shri Khadilkar. I will very bnefly
1efer to some other points. As regards
the All India Judicial Service, I thunk
that 1s a good recommendation As
regards the procedure, there was a
specific term of reference that they
shruld try to simplify the procedure
Now, what 1s the experience of the
common people?” What 1s the expe-
11ence of people living in the villages
and small places’ They come m
contact with only the local criminal
court or revenue court where there 1s
such an amount of delay. The delay
under the present procedure is so
much that one cannot imagine how
many days are wasted, how much
valuable time and money are wasted

Recently, the Law Mimster had
been to the Soviet Union He has
seen how soon justice 1s administered
there I do not think there is a wrong
impression here that there 18 no sys-
tem ¢f admimistration of justice there
Here, according to the Commission,
the normal time we take 15 18 months
I understand that in the Soviet Union
when there are no complicated mat-
ters the decision 1s given in 15 days
1 hope 1f I am not right, the hon Min-
1ster will correct me 1 have ascer-
tained that this 1s the pos'tion ther»
Why shruld we not adopt a similar
procedure which will simplify every-
thing and will cause lev« burden to
the poor htigants”?

Shri M. P. Mishra (Begusarai): s
there anv law in the Sovict Union

Shri Khadilkar: You have not
studbed thewr law system Do you
mean to say that 20 crores of people
are just living without any legal sys-
tem? You are mistaken

Shri M. P. Mishra: Then you have
not read Mr Khrushchev's statement.
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Shri Khadilkar: . I have enough
books with me on the subject.

Then I want tp refer to another
thing. The Commission has stated
that we should get talent from the
bar, that is, Borgbay and Calcuits.
Here, I want to point out one thing.
There are many districts where there
are very good lawyers. They should
not be completely excluded from
recruitment, because my experience
1s. ...

Mr. Speaker: For High Court
judgeship? !

Shri Khadilkar: Yes. There are
good lawyers at the districts. Unfor-
tunately, they do not come to the
limelight. My experience is that in
Poona, there are at least half a dozen
lawyers. They will stand anywhere m
competition with any of the High
Court Judges that are now being
appointed. 1 entirely agree that the
caste consideration or communal or
regional consideration should not be
brought in. But, situated as we are,
whatever we do, same type of politi-
cal consideration is bound to creep in.
But the important thing is that under
the Constitution, they are free once
they are appointed. Then it is a test
whether they resist political pressure
or not. It is their duty to resist politi-
eal pressure. They should be above
all pressures, including social pres-
sures, and they should see that justice
is done.

Then, 1 will skip over one or two
points and refer to one point. In the
small places what we find is that
under the new legislation, particularly
revenue legislation, lawyers are not
permitted to appear. Some of the
lawyer friends have reported that
really the litigants are at a disadvan-
tage because the mamlatdar or the
revenue officials are supposed to dis-
pose of all the cases. So, T would like
to draw the attention of the Law Min-
ister to thig point. Is it good to have
a provision like this? Or, should the
lawyers be permitted to appear in
such cases also? That is one impor-

MARCH 18, 1080
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tant aspect which I would like to
bring to his notice. :

So far as the administration of law
is concerned, I would like to observe
in conclusion one or two things. As
1 said in the beginning, this Commis-
sion was appointed after 80 years to
investigate and lay down the law for
a society which is dynamic with a
definite social objective, welfare
State or socialism or whatever it is.
They have not done that. So, it is the
duty of the Law Minister, while
giving his careful thought to the
recommendations regarding bar, All
India service, appointment, recruit-
ment, tenure of office, pensions and all
that to look into this aspect also. As
1 said earlier, 1 would repeat that out
of a political upheaval like the French
Revolution the Napoleanic Code
became the statute law. In the Soviet
Unian, after the early period of 1925,
all the old jurists were called and all
the procedural matters, evidence law
and all the other aspects of law, were
studjed and they have evolved a law
system. Whatever we might feel
about that law system, I would like
to point out to my friend that it is
attuned to their political objectives.
That -must be taken into consideration.
The political objective, the law sys-
tem is bound to serve and must
serve. If it lags behind, it is a drag
on progress. That must bo clearly
understood. Therefore, the system of
law has a social objective. Of course,
it is said that law is conservative, it
is static. Therefore, it is very impor-
tant that the Minister of Law takes
note of this fact and attunes the sys-
tem with the changing phencmenon.
I hope and trust that the Minister of
Law will take note of this aspect
while giving his thought to the Com-
mission’s report.

I once again thank you for giving
me a commoner an opportunity to
express the reactions of commoner to
the legal system.

Shri H. N. Mukerjos (Calcutia—
Central) Mr. Spesker, Sir, it is with
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much pleasure that I participate samne-
what accidantslly in the discussion of
the Demands for Grants in respect of
the Ministry of Law. My pleasyre is
enhanced by the fact that it gives me
an opportunity of reviving, so to speak,
an almost faded relationship with the
profession which I had at one time
joined It also gives me an oppor-
tunity in this House to cross swords.

Mr. Speaker: Why not say, the
honour to belong? The hon. Member
said, I had the pleasure to join. He
might easily say, the honour to belong.
The profession is such

Shri Nath Pai (Rajapur): The
amendment should be accepted

Shri H. N. Mukerjoe: We ail know,
you and I perhaps have a soft corner
for the profession «f Law in spite of
whatever criticisms we might utter
against 1t in this House from time to
time 1 am sure you will appreciate
my feelings when I say that I am
happy that 1 have this opportunity of
crossing swords with my hon. friend
the Minister of Law. But, I say cross-
ing swords mn a very metaphorical
sense My real object is to help him
as far as I can in the very onerous
job which he has got

The mmportance of this occasion 15
increased by the fact that we have
recently uad the Law Commassion
producing its voluminous reportis
Perhaps we shall have a further
opportunity of discussing the detailed
recommendations of the Law Commls-
sion But, since we are now discussing
the Ministry of Law's Demands for
grants, perhaps a few observations in
regard to the Law Commission’s report
may not be out of place.

There are certain matters which I
feel the Ministry of Law should bear
in mind, particularly, because the times
through which we are passing are of
a dynamuc character and socisl trans-
formation is professedly being sought
to be achieved in our country and our
law must keep pace with the develop-
ment of that social change. My feel-
ing is that what we require very
urgently today is an approach towards
law and also a new attempt to simp-
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iy the law which our country will
have to put into effect. I say this
because the entire approach to law
as we have learnt it so far has been
the approach of the wen of property.
If I may quote the late Mr.
Justice Hoimes of the USA., he
«aid at one time in & clasmc judg-
ment that there was an inarticulate
major premise behind the back of the
mund of every lawyer, so to speak, and
that was the divine right of the men
of property That i1s to say. the law
that we know so far has a bjas m
tavour of the rights ot property. When
we are going over to a socialist pattern
of society, what happens is that the
right of property has got to be adjust-
ed with the rights of citizens and the
inter-relation between men of property
and those who have not got property
in the present state of things There-
fore, it 1s very important that we
bring to bear upon the task of legal
reform something of a revolutionary
concept I fear the Law Commission
has not approached its task with that
idea at all

On the country, the Law Commis-
sion has tried ta bring about a few
reforms here and there, to tabulate so
to speak whatever laws and reguls-
tions we have inherited from the
British times, with a few accretions
which we have had in the period of
Independence, and more or less left
1t at that, by adding only a few com-
ments in regard to the manner in
which we may wmprove upon the
tunctioning of law and the substance
of law in the period which is ahead
Y fear that it is not the right approach.
1t is very important that the Govern-
ment comes out with a very clear
pronouncement in regard to the neces-
sity of relating our law t» the new
social norms which are developing.
It is very important, therefore, that
we try to simplify the law. After all
in a socialist society much of the acere-
tions which have made our law such
a cumbrous and complicated matter
would be absolutely unnecessary.
When a basic change happens in our
history, we find that simplification of
law has actually taken place In the
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case of the French Revolution, the
Code Napoleon came into the picture
because it was possible to simply the
substantive and‘ adjective law It
was possible at that time to bring
about changes in the matter of the law
and in the manner of the admunistra-
tion of the law In Kamal's Turkey,
even though in many ways it was not
exactly a revolutionary change, all
the same, it was something of a re-
volutionary alteration which came
i Kamal’s Turkey In that case, we
also saw that an adaptation of the
Code Napoleon was made for the pur-
pose of Turkish legislation

I do not say let us take something
from some other country or that sort
of thing On the contrary, I say that
we 1 this country have a great tradi-
tion of legal talent In our country,
perhaps, the subtleties of jurspruden
tial thought reached a certain stature
of which we can certainly be proud
The Anglo-saxon jurisprudence could
be adapted, so to speak, to the condi-
tions of our country because m this
country also we had a legal tradition
of very great substance and very
great substlety We have succeeded
i bringing about a kind of co-ordina-
tion between Anglo-Saxon concepts of
jurisnrudence and our own 1deas m re-
gard t law So, I do not say that we
do without the tradition which we have
mhented as well as the result of the
mmpact aof the British in this country
But, I say at the same time, that since
we are now gomng to have a complete
sociological transformation, it 1s necec-
sary to bring about such changes in
the law, such simplhfication and such
basic alterations as would fit in with
the new forms of society that we are
trying to achieve 1 say also that now
we wish that justice should go to the
people rather than that people should
have to run after justice to find by
way of htigation and adjudication
of therr claims Justice has got to be
admunistered 1n the language of the
people

A few weeks later, perhaps; mn this
House, we shall have an opportunity
of discussing as to what exactly the
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position of Hindi 13 going to be. Hindi
and the other Indian languages
surely will have to be em-
ployed for the purpose of law,
for the purpose of legislation, for the
purpose of administration, for the pur-
pose of judicia] determination If we
are going to have our Indian langu-
ages for this purpose—we surely
could have the Indian languages soon-
er rather than later—it is very neces-
sary to do away with many of these
forms of judicia] procedure to which
we have become so accustomed that
we cannot even imagine the ab-
sence of them We have today,
for example, the idea of citation, of
quoting precedents frormn judgments
given many hundred years ago ind
any good lawyer like my friend the
Law Minister has a lhbrary wh ch 1n-
cludes volumes including English re-
ports which start with Bracton, Lytt-
leton, Fortescue and God knows who
else and they come to the present
day Every good lawyer has to go
through, mug up a great deal, and
study a8 number of precedents The
whole bias of English admimstration
m regard to law was in favour of
authority 1n favour of quoting prece-
dents ‘This idea of quoting precedents
which i1« only judge made law may
have had some kind of vahdity at one
time But, I wonder of in the present
set up, when we are gomg to have
our law formulated in our Indian
languages and administered through
the medium of Indian languages, we
can afford the intellectual luxury of
that kind of citation which has taken
place almost automatically becayse we
could accept and adapt to our needs
to the Enghish system of jurisprud-
ence I feel sure, 1f we are serwous
about the change over from Englsh
to our Indian languages, Hind: and
other national languages of thig coun
try, it 18 very necessary that we go
ahead as fast as we can with the task
of simplification of the law, with the
task of moving away those cobwebs
and unnecessary subtlety and sophis-
tication which have entered wnto the
very corpus of our law and to start
so to speak, on almost a clean slate



85949 Demands

1 say these things with great respect
a8 far as the legal thinking of our
country is concerned. But, I fear that
our legal thinking has not been very
sharp, very courageous and very ori-
gwoal so far In regard to jurisprdu-
ence, our country’s scholars have not,
unfortunately, contributed very much
m the modern period, and in regard
to legal teaching also, we are more or
less imitative 1n our approach and this
whole thing has got to be changed, so
that our law may stand now 1in a
very different category from what 1t
has been before

From this I wish to turn to the idea
of the separation of the judiciary and
the executive which hae heen exphas-
1zed 1n several cut motions presented
before the House, and I feel that in
spite of whatever the Home Mimstry
might say m regard to this matter,—
and I fear that perhaps occasionally
the Home Minustry 1s more of a hurdle
than the Law Minister 18 perhaps
prepared to concede—whatever the
views of the Home Mimstry might be
in regard to the separation of the
judiciary and the executive, the Law
Ministry has to put its foot down and
see to it that this concept which is
absolutely 1n conformity with the
highest judicial thought 1s actually
translated into practice in our country
with the least avoidable delay And
thig 18 something to which I wish the
Law Mimster apphes his mind very
carefully

Many of the cut motions have refer-
red to the i1dea that there 13 a kind
of suspicion—maybe not justified,
but even so, the fact is there—that
the judiciary at the moment i1s not
perhaps as free from executive in-
fluences as i1t ought to be T sav this
with very great respect to our judi-
uary, but I do feel that, as the
tfamous maxim of Jaw suggests that law
-hould not only be adminstered but
_ 1t also should seem that 1t 15 being

properly administered, our judiciary
hag got to behave so that it 1s really.
like Caesar's wife completely above
susp-cion
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Now, what happens 13 that actually
we have encountered instances of
what appears to be the likely conta-
mination of the judiciary by execitive
influence 1 will refer only to one
example 1 would not mention any
particular name After the last gen-
eral elections were over, there was a
Munmister who was defeated n the elec-
tions He 1s a very good friend of
mine My relations with him are of
a particularly affectionate character,
I may even say that, but has defeated
and perhaps I also had a hand in his
defeat because his constituency was .n
my area, but almost immediately after
his defeat—he was a lawyer—he was
appointed a High Court Judge 1 do
not take exception to the appointment
at all It was an unexceptionable
appointment as far as the man was
concerned, as far as his quahfications
were concerned, but 1t looked rather
odd that a person who stood for elec-
ton, had been a Minster, and who was
defeated at the elections, was eppoint-
ed straightway to the position of &
High Court Judge I do not wish to
g0 on amplifying this matter, but this
kind of incident leaves a sour taste in
the mouth and 1t 1s for the Law Minis-
trv to make up its mind and to plead
with the Home Ministry, if pleading
becomes necessary, to make sure that
these things do not happen But they
have happened, and that 1s why so
many Members appear to be keen on
making sure that the judiciary i
absolutely free from executive mter-
ference

The Law Comm ssion has made
certaln remarks 1n regard to the
appointment of Judges 1 am sure
those remarks are going to be quoted.
I am afraid, not having the chance of
preparing my speech, properly speak-
ing, I could not get hold of the volumes
of the Law Commission’s Report from
which I could have given quotations
about the manner in which judical
appointments appear to have been
made I am sure those quotations are
going to be put forward before the
House but in anv case these appoint-
ments are very important because the
trust the confidence of our people in
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the judiciary, it is absolutely sssental
to mantan, especially when we have
a written constifution, when & law
passed by even a sovereign body like
this Parhament 15 subject to be declar-
ed ultra vires by the Supreme Court,
and therefore we should make sure
that the respect of our people for the
Judges 15 not jeopardised by any
action on the part of the executive

In regard to the Supreme Court, for
mstance, I feel, as the Law Commus-
sion also has pointed out, that appomnt-
ments should not be made almost on
the basis of seniority, or perhaps om
even some Jess unexceplionable prin-
ciple, from among High Court Judges
Appomtments might very well be
made from among members of the bar,
practising members of the bar, who
m ght not be attracted to a High Court
Judgeship, but who might very well
be attracted to a Supreme Court
judgeship' because of certain differen-
tiations which exist ag between a High
Court Judge and a Supreme Court
Judge It 1s very necessary that we
take very careful steps 1n order to
mamntain the purity of the Supreme
Court

Tulk ng about the Supreme Court, [
feel that 1n recent years there has been
a multiphcation of labour cases which
go on appeal especially because the
employers have a lot of money which
they can throw about, and they can
employ very fashionable counsel and
spend a lot of money over them As
a result of this there 1s multiplication
of labour cases even before the Sup-
reme Court If the Supreme Court is
going to exercise its jurisdiction in
regard to the labour cases, and I think
that 1n the present circumstances, the
Supreme Court ought to exercise its
jurisdietion in labouyr cases, 1 feel there
should be a special Industrial Bench
I feel thet there should be special pro-

and 1 feel that there should de alwo a
mpecial central agency for conducting
these caves Defore the Supreme Court
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1 say this because I have notiped
what to my way of thinking i an
anomaly, and that is the appearance
of our Attorney-Genersl on behalf of
employers m these labour cases before
the Supreme Court I say nothing
agawnst the Attorney-General who is a
very emment mdividusl, and I say that
professionally and from any other
point of view he 1s certainly entitled
to accept briefs from employers and
appear for them before the Supreme
Court I have nothing against him in
particular, but I do say that the
appearance of the Attorney-Generai
who 1s the principal legal official of
this country, a country which 18 wed-
ded to the socialist pattern of society,
a country whose Government sayg it
wants workers’ participation 1  the
management of industry, a country
whose Government says it wants eque.
hsation of opportumity for all, a
country whose Government says that
the ostentation and vulgarity of the
inequality of incomes has got to be
fought out and rooted out altogether
when the Attorney-General s appoin-
ted by that country, we should cer-
tainly expect that the Attorney-
General being the symbol, 50 to speak
of the judicial character of the State
should not take such briefs as appear
to be partia] towards a section of the
communmty whose vested interests it is
our purpose to subvert That is the
only sense 1n having a socialist pattern
of society, and therefore, 1 feel that
Government should carefully consider
the feasibility the desirability
the ethicality of the Attorney-
General appearing on behalf
of employers in labour ca<es And
on the whole, Government should
apply 1ts mind to the idea of having s
central agency for conducting cases.
partcularly lsbour caser, before the
Supreme Court

We have noticed also from tume to
time that the question of the All-India
Bar is hanging fire for <0 long and the
Law Commission has made certain
observations in that regard 1 femr,
there agam, it is on eccount of fhe
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posit.on of English it is on account
of the positien of Anglo-Saxon juris-
prudence and adjective Anglo-Saxon
law, it is on account of the hierarchy
of position, of prestige, which we have
inherited from the British days, that
we are unable to have an All-India
Bar. It is because we have not got a
simplified procedure and simplified
substantive law that we cannot evolve
really an All-India Bar as soon as
ever that s possible But we have to
apply our mind to it, and I go back
to my first point, namely, simplication
of the law which alone will make it
posgible for an All-India Bar funetion-
ing through Indian languages to ap-
pear on the scene and to be a really
effective proposition.

There ig another matter to which 1
wish to make a reference, and that 1s
that 1 feel that the Law M nistry has
not been very careful in regard to the
subordinate legislation activities per-
formed by the different Ministries of
the Government of India. In the last
Parliament I happened to have been
a Member of the Subordinate Legisla-
t on Committee, and even now from
time to time ] do try to take some
interest i1n the work of the Subor-
dinate Legislation Committee, and 1
find that the Subordinate Legislation
Committee in its reports has pointed
out many a time how different Gov-
ernment departments do not look upon
the authority of Parliament with that
respect which is due to it. The differ-
ent Ministries of the Government of
India formulate regulations and by-
laws and all that sort of thing with-
out real respect having been pald to
the intention of Parliament ‘These
Ministries of the Government of India
occasionally do not even abide by the
directions of Parliament in regard to
the laying of the rules on the Table of
the House in time Many such
instances have F-opener from time to
time, as far as I know from my expe-
rience as a member of the Subordinate
Legislation Committee in the past, and
1 feel that the Law Ministry should
try to consider this matter verv care-
fully. The Law Ministry should insist
that the Mfferent Ministries, when they
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try to have these by-laws and regula-
1:ons under the Act, should refer the
matter to the Law Ministry, and the
Law Ministry should make sure that
every single step which is necessitated
in the interests of the authority of
Parliament is really and truly observed.

I wish also to refer to another
matter, and that 1s that a question has
been raised in this House from time to
tume regarding the appointment of
former judges of the High Court and
of the Supreme Court to other kinds
of jobs. We have, for example, a very
eminent judge of our country who is
now funct oning as an Ambassador—
rightly or wrongly, I do not know—
abroad There have been criticismg in
this House as well as outside in vegard
to the appomntment of former judges
of the High Court and of the Supreme
Court as Governors or Ambassadors or
anything of that sort.

1 do feel that a principle should be
laxd down that High Court judges or
Supreme Court judges, after they
ret re, might occasionally be requisi-
tioned because their services are
umportant, but their services may be
requisitioned only for purposes of a
judicial or a quasi-judicial character.
Any job which 1s even remotely
smacking of a political character
should not be touched with a pair of
tongs by former judges of the High
Court or of the Supreme Court.

But the condition of things in our
country is such that—I am ashamed to
have to say it—that I have myself
noticed how ex-judges thrown out, so
to speak, at the age of sixty hnye made
a pract'ce of frequenting the corridors
of certain Ministries in order to make
sure that they get some kind of job.
This 1s terrible; this kind of moral
pressure which is dbeing ind:rectly put
upon the judiciary is something which
goes against the grain  And that is
why I feel that you can easily raise
the retirng age of the High Court
iudges from sixty to sixty-five. You
can easily give some kind of relief to
people who at sixty are perfectly fit
and ache for some kind of job to do,
and you can essily make such
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provision as would be making 1t 1m-
possible for former judges of the Hign
CourtorottheSupremeCourttobe
going about sometimes with a beggar's
bowl n their hands for political
assignments of different sorts

This s a matter to which very
serious attention ought to be paid by
the Law Mmmstry, and in conjunction
with the Home Ministry 1t should
immediately as soon as ever that 1s
possible, lay down a principle and
announce 1t before Parhament that
former judges after retirement should
accept only jobs of a judicial or quasi-
judicial character

1 shall finish now 1 shall only mak¢
a reference to the demand made in
some of the cut motions regarding the
provision of legal aid, especially for
the poor to minimuse costs of htiga-
tion I know myself how the Law
Minister, when he was practising very
emuihently in the Calcutta H gh Court
had himself taken part in an effort to
bring about the provision of
legal aid to people who could not
themselves command such aid And,
therefore, I feel that Government
should come forward with a well
thought-out scheme The Law Minis
ter and some of his friends have been
abroad lately, they have been to
socialist countries, I am happy to say,
to countries hke the Soviet Union and
Poland, and they have noticed how
m those countries, 1n spite of the com
plicated nature of their economy, they
have succeeded in  simplifying law
and procedure, and they have succeed-
ed 1n makmg sure that nobody 1s
handicapped on account of not having
enough money to prosecute one’s de
fence in court Therefore, 1 feel that
after his visit to the socialist coun-
iries in particular, he should draw
upon that experience and collate that
with his own wide experience n this
country and help to bring about
method of securing ample gnd ade-
quate legal aid so that the poor Lt
gants of our country mght get some
reliet
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There are some other points, but
1 feel I have not got much time to
dilate on them Besides, there are
other Members who are very likely
to speak with much grester profas-
sional capability than I can muster
after so0 many years of absence from
the Bar

I thank you for the opportum?y
you have given me for taking part wn
this discussion.

Shri Nath Pai. In the rather dul!
report presented by the Law Ministry
there are two aspects which deserve
very special mention, namely the
magnificent work done and being
done continuously for this country
by the Election Commussion, which
comes within the purview of the Law
Ministry, and the monumental work
done by the Law Commussion 1 do
not know if the recent promotion
given to the Law Minister was a mark
of appreciation of his undoubted
talents, o: th part of the Union
Government, or an appreciation on
the part of the Government of the
role that the Law Mimstry 1s to play
in this country in enforcing the rule
of law I trust that it is the latter
that was the main criterion in  this
new promotion

1 do feel, and there would not be
any dispute in this House on this
pomt, that the rule of law 1s the
major distinguishing mark of a demo
cracy, the one characteristic feature
which distinguishes 1t and separates
it from other forms of govermment
If we want to see that it 1s established
in this country, then the heavy hand
of the Home Minustry should be
lhfted as quickly as possible and as
effectively as possible from every-
thing that bas to do even remotely
with the administration of justice n
this country I am not likely to be
misunderstood that I was wanting
to cast any aspersions on the holder
of the Home Minister's office rvigh*
now 1t 1s the prineiple with which
I am concerned

Having agreed that it 1s the rule
of law that will have to be enforced
and upheld in this country, perhaps,
it will be in the fitness of things that
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I define what 1 mean by the rule ot
law, I am very sorry that my hon
friend Shri Khadilkar s not 1n the
House, because I would have lhked to
bring to his notice the very sinister
mmplications of what he has said re-
garding the judiclary bemng requred
to conform to the requrements of the
executive Shri H N Mukerjee per-
haps has stated the case much better
and more effectively when he said that
a law should be framed to embody
the new social ideals of the society,
but to suggest that the judiciary should
be subordinated and should conform
to the executive 18 a very highly per-
nicious and sinister doctrine to be pro
ymulgated 1n a democracy

1 shall be pointing out what wec
mean by the rule of law

It 15 the body of precepts of
fundamental individual legal
rnights, permeating inst tutions of
Government which are vested
with appropriate power of en-
forcement, and those procedures
by which such precepts may be
apphied to make those nghts effec-
tive”

1 think that rather than going on
Just having this humdrum duty of
making drafts of Bills to be intro-
duced in this House, the Law Minis-
try of the Union Government will be
more and more and 1n  progressive
stages charged with the responsibility
of efficient judicial administration m
this country, because, let us remem-
ber that to ensure efficient, expeditious
and inexpensive enforcement of the
rule of law 15 to strengthen the
foundations of the edifice of our demo-
cracy The faith in democracy de-
pends to the extent that you are able
to 1instil and inspire faith 1n  the
average citizen that justice will be
done to him It 1s, therefore, 1n this
wider perspective, that the role of the
judiciary becomes of paramount im-
portance i1n all our consideration

Under our Constitution, the Supreme
Court 1s established to safeguard the
vundamental rights and liberties of
the people An independent Supreme
Court as shown by the working of
such  Courts in other democratic
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countrnies will have far-reaching n-
fluence on the constitutional history
and progress of the Union of India.
Is *his consideration all the whle
borne by those who are charged with
the heavy responsbility”

This court, let us remember, s
constituted as the protector and guar-
dian of the fundamental rights, not
only when the dispute i1s between one
citizen and another, but more impor-
tant 1s 1ts role when it arbitrates on
a dispute which concerns a aitizen and
the executive 1t is, therefore of
vital importance that the integnity, the
digmity and the impartiality of the
Supreme Court 1s all the while en-
sured And I should like to pownt
out what 15 happening in this country
with regard to that What has the
Law Commission to say with regard
to this” Can we say that such a
course has been followed® Ang what
a scathing criticism comes in’

It 15 widely felt that communal
and regional considerations have
prevailed in making the selection
of the judges  This has prevent-
ed the Court from being looked
upon by the subordinate Courts
and the public generally with that
respect, and, indeed, the reverence
t?edwhlch 1t is by 1its status enti-
t ”»

Sir 1t 15 not with pleasure that I
am trying to read this But it )5 a
very serious thing which we cannot
casily look over and pass Judg-
ments hke that, passed by some of
the best juridica] minds 1n the coun-
try, I hope wall not be meeting the
usual fate, which reports n ths
country are normally in the habit of
being meted out, that is, being pigeon-
holded This 15 a very sermue thing

13 hrs

The whole fabric of our democracy
will be tottering if this s what 15 to
happen to that one body which we
have created to see that the judiciary
functions properly checking the
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executive when it shows any tendency
o exceed in its enthusiasm. What is
happening at this level, Sir? Consider-
ations not based on ment, extraneous
considerations, are commng in. It 1s not
only at the Supreme Court level that
this is happenung ‘This is perhaps the
worst indictment of the present
regime, perhaps an indictment which
cannat be easily bhved down, which
the Law Commission had to track and
put before the nation in such clear,
crystal terms What has been the
normal practice 1n the appomntment
of Judges in the High Courts too”
It has been felt by our Chief Ministers
that this 15 a bounty which they can
go on conferring, taking into conside-
ration what? Not the merit of the
individual concerned, but :n  many
cases, his caste, his community and
even hs political affiliation Where
shall we descend to if this 1s to be
followed? This is not a conjecture
that 1 am referring to. It 1s the
finding of the body which this nation
had asked to look mto the whole
question

“The selection of a person on
considerations other than of
merit ha< far-reaching repercus-
sions”

Only yesterday, we were told by the
Prime Minister that the rule of senio-
nty very often leads to the survival
of the mediocre How dangerous it i«
when 1t 1s applied to the judiciary”

The first point 1 should like to make
1s that the Chief Justice of Indie
holds a post which will be, for some
time to come, till our Constitution is
finally interpreted and the functions
of the State legislatures and Parlia-
ment are decided and the rights of the
citizen and the executive are finally
defined, wital in the determination of
these matters It will go on gradually
improving as we progress If. therc-
fore we are not very careful m deal-
g with such a body, if we go by
the considerations of caste, community
and political afMilation, and even this
minor consideration of seniority, the
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Supreme Court will never be having
the denefit of such personnel of im-
dependence and sturdy character and
judgment who alone can take this
onerous responsibility of acting ag the
guardians of the rights of the citizens
and interpreting the Constitution.

This 1s what the Law Commussion
has to say on the selection of a Judge
on considerations other than that of
ment

“Such a Judge would naturally
not recesve from members of the
Bar, who would be no strangers to
his capacity, the full measure of
co-operation which 15 needed for
the proper admunistration of
Justice, nor would a Judge so
appointed generally have the
amount of confldence in himself
which alone can contribute to the
efficient discharge of his duties.
These circumstances are bound to
affect adversely the quantity and
the quality of the work turned out
by such a Judge”

On a subsequent page, we are told
the High Court 1s burdened wiwtn
personnel whose only qualification
turned out to be that the Judge had
succeeded 1n getting the goodwill of
the Chief Minister

I will not be labouring this point,
but, as I have already said, this 1s
a simister tendency that has grown
The Commussion says that the ob-
servations made by Justice Kama
that ‘merit alone should be the basis
for selection of the High Court Judges
seems to have becen completaly over-
looked® What an indictment in a
single sentence 1s embodied against
those who have indulged in this very
dangerous game of undérmiming the
independence, digmty and authority
of the judiciary? The selection of a
person on considerations other than
those of merit will have far-reaching
consequences, so far as liberty in this
country ;s concerned ¢

There is this thing at the technical
level—where shall we look for a
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Judge? Reference has been made to
the fact that we should not confine our
¢yes only to the Benches of the High
Court. There 1 enough judicial
talent m the Bar too. It is an out-
dated consideration that the man who
¥ young should not be given any
thought 1n making appointments
Some very archaic ideas are very
often very heavily weighted, more
heawily weighted than they should
be permitted to be s0, against young
talent. We have to be convinced that
to be appaointed to the Bench, he must
be 50 Look at the experience of
other countries which have a grand
record in judicial history 1Is it neces-
sary to have a declining age to be an
efficient and great Judge? It will
be far from me to cast aspersions on
age. But youth should not be made
a liability where merit should de the
only criterion

Reference should also be made (o
another point It 13 a sad spectacle—
and perhaps a sadder comment on
our lhfe—that Judges of the High
Courts and Supreme Court have to
stoop down to practice after retire-
ment It 15 not enough to condemn
this practice and make the necessary
constitutional changes: it is important
that we should see that we do not
treat them as miserly and meanly as
we do Let us have austerity and
economy, wherever 1t 1is necessary
But let us not be mean and ruserly
and trying to be economic at the cost
of the liberty of the citizen, at the
cost of the independence of the judi-
ciary Rs 800 after a life-long ser-
vice 1s not a pension that can keep
a8 man n the necessary comfort and
dignity to which he s entitled afver
having done such a vital service in
0 jmportant an aspect of our life

Judges and of the Supreme Court

Judges will have to be radicall

changed when we introduce this

amendment t0 the Constitution to the

effect that no Judge shall be allowed

to prectise after his retivement
should

4 now ke to turn my atten-
tion %o another very impertast aspect
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which 15 often overlooked. It 1 of
the separation of the judiciary from
the executive This morning there
15 a reference in one of the national
dailies to what = happening in UP,
because there has been a failure to
separate the judiciary from the exe-
cutive. 1 had requisitioned that daily,
but I am sorry it has not been sup-
phed to me, because somebody was
reading it It has happenca mn Uttar
I'rad sh Somebody had said
India, that 15 Bharat, that is Uttar
Pradesh’ If this 1s the pattern in
UP, what must be happening in other
parts of the country? It is leading
to disastrous consequences A Magis-
trate went to the extent of te-trying
a case A Magistrate can overrule
his own judgment, call back the case
and re-try the whole case at the mn-
stance of the prosecution' It 1s a
permicious thing Article 50 of the
Constitution directs you, makes 1t in-
cumbent on you, to take immediate
steps to separate the judiciary com-
pletely and immediately from the ex-
ecutive This leads not only to better
justice, but the expeditious justice, as
the Law Commission has very cogentily
and conveniently brought to our notice
Some say that it will cost us more
But 1s it really too heavy a cost to
have better justice, Mficient justice,
ready justice and reliable justice® I
do not think that the cost will be
heavy

It 1s 1n thus connection that I should
like to endorse the suggestion for
establishing an Al india Judicial
Service To the extent that we take
active stepe to establish this Service,
we shall be ensuring inat we provide
the entire judicial system beginning
with the lowest judicial magistracy
to the Supreme Court with the
requisite type of personnel laving
the necessary training and—verv
important—having ‘he necessarv
calibre too

Having saud thia, 1 should now like
to turn my attention to snother point,
that is, of the methods of inwvestiga-
tion that are being followed Only
day before yesterdsy, the House was
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pleased to vote a very handsome sum
for atomic energy. The 1eason is that
we want to remaimn abreast uf the
world, on a par with other cnuntrier
in  scientific methods. Then why
employ these medieval inethuds in
the matter of investigation in a very
ordinary thing which we experience,
the detection of crime? You as a
lawyer must have known, Sir, the
tragedy of the accused in the districts
and taluks The only method the
police, by and large, employ 1, nov
the laboratory, nor the telescope
nor the microscope ard all the ameni-
ties and equipment wnich science
has made available, which wmodem
and cawvilised countries are taking
pride in employing, the orly method
the police employ 1z that of the
baton, that of the torture chember
The Law Ministry must see that we
reform totally this f.agwr aspect of
crime defection

Recently, I have received a lelter
A man was arrestcd. This i1s not my
experience alone. Both the Lsw
Minister and his Depuly have Leen
eminent lawyers .n thewr respective
States and know this tragic aspect of
our life—the torture method, the
third degree method The soconer we
do away with it the Letter it 18 not
only for those uafcrtunate indivi-
duals; but it will tone up our life; 1t
will bring a higher dignity in  our
life if we discard these archaic and
medieval methods

I should Like to pomnt out in this
connection the methods that have been
recommended by them There 1s a
very important aspect that it 1s tried,
1t 1s common, 1t 1s hackneyed to go
on repeating that justice delayed 1s
justice denied I do not want to do
that But how true 1t 1s 1n this coun-
try! It has been pointed out what
1t means, In terms of delays I have
some concrete suggestions to make
about these delays It 15 this

On page 68 of the Volume #t I«
pointed out

“The loss of working strength
of the High Court by reason of
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the delays in roughly equivalent
to the absence of 12 Judges for
12 months.”

This 15 m U.P,, India’s biggest State.
In Punjab, “There was a loss of 2
Judges for over one yeear.”

In Bihar—"“The loss was roughly
equivalent to the absence of 5 Judges
for one whole year"”

The result of this 1s that there s
accumulation of work, there 1s delay
in work and we feel--the average
citizen feels—and we know that there
1s a greater delay . .

An Hon. Member: What about
Bombay?

Shri Nath Pai: This 1s the common
experience Everywhere 1t 1s so [
just quoted this because 1t 1s docu-
mented Otherwise, I would be ap-
pearing as quoting from personal ex-
perience This 1s unimpeachable evi-
dence That 1s why I quoted 1t Why
does 1t happen so”

We come to the pomt again It ig
because of delays n  appmnting
Judges, because of the faulty methods
in deciding the strength of the courts
and the other considerations to
which I do not want to make a
reference, which weigh in  making
these appointments There 1s de-
lay--unreasonable delay We do not
have sufficient strength. Why do we
not have sufficient strength® It is
because of the fuulty methods m
deciding how many judges we require
If any decision 1s reached as to how
many judges we require, we do not
take the necessary steps to proceed
with the appointment because those
ulterior considerations come mn the
way of gettmg the necessary type of
judges that the country requires,

I would like to make one or itwo
moie observations It was sad to hear
this kind of disparaging remasrks
against the Supreme Court. I am a
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student of law; I pretend to be no
more than that. But, our S8upreme
Court, by and large, has done a
magnificent job and I feel proud of
it. It will not be for the Supreme
Court to try to implement, of course,
what we have in mind. We have to
frame the law adequately. Let Mr.
Sen and his department take care
when he comes with his drafts here
Let them be more careful and let not
another Gounder be called upon to
say that the necessary care was not
there; let not another Naushir
Bharucha be called upon to point 1t
out Let the drafts be properly put
up

There 1s another pomnt which 1
would like to make We shall have
1o see that the jurisdiction in criminal
cases 1s verv very sparingly employed
Thesr. Ly we will be seeing that the
Supreme Court has more time of
course the dignity of the High Court
will bt 1rtuacl It s thes thing, |
will say, .. that The Supreme
Court should not have anything to do
with labour disputes I would hke
here the Law Mimister to think  of
institutions  which can relieve the
Supreme Court of those labour dis-
putes There are about 518 appeals
pending We had Labour Appellatc
Tribunals We should get them back
If we hagd labour tribunals with com-
petent people who know their job s
to how to deal with these there would
not be mordinate delay m the dis-
charge of the work of the Supreme
Court

Before I conclude I would like to
point out one or two small things In
this country the civil servants, the
rovernment employecs do not always
have the right to go to the court
There 1s a very good suggestion
¢nming  which, perhaps, the Law
Minister will be good enough to take
into consideration A Tribunal presid-
ed over by & retired Judge, with, of
course, eminent retired civil servants
can be constituted to look into all
these cases to remove this anomaly
that there are sections of the com-
munity who have no avenue for
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redressing a wrong under which they
are suffering.

Finally I would lke to bring ths
to the attention of the House before
concluding, Somebody had said that
every Indian, everbody who 1s lucky
enough to be born in this country
must have this thing. ‘Wherever my
rights shall be infringed, I will have
justice done to me and my rights
upheld’ How can we do it? It will
not be fhat every man can come to
the level of the Supreme Court unless
we see that legal aid 1s made available
on the scale which the criminal
Justice Act of 1948 has made avail-
able to the average Briton

In this, one thing can be done We
will have to give serious thought to
seemng that the Nyaye Panchayats do
a good job Cases 1n which the fine
does not exceed Rs. 50/- and the
total value perhaps a few hundreds—
1 would not be dogmatic on that—can
be dealt with by these courts, To that
extent we will be seeing that there is
speedy justice, immediate justice and
justice within the reach of the
average man Shri Patanjali Shastr:
may be a fine arbitrator of law, an
ornament of the judiciary but how
will the average man know? How
will he judge® He will judge by
what justice he gets at his own jevel
Therefore, 1t 15 that these panchayat
courts will have to be constituted,
care being taken, of course, that they
are not a replica of the village pan-
chayats which today we are having,
ridden with communal considerations
But, of course, one consideration
should be that they will be charged
with the duty of doing justice

1f we do find some of these sugges-
tions reflected in the attitude and the
actions of the Law Mmnstry, then,
perhaps, there will be some justifica-
tion for granting to them the amounts
for which they have come to the
House,

Shrl €. R. Pattabhi Raman: Mr
Speaker, Sir, it is gratifying to note
and it is but proper that from all parts
of the House the rule of law should
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be upheld, and encomia should be
paid to the rule of law and to the
role of the judiciiry as such In a
written Constitution where you have
the guaranteed mnghts, the judiciary
has a definite role to play It 1s the
repository of the freedoms of all the
people Without exaggeration I would
claim that perhaps the most popular
mstitution in the whole of India today
18 the judiciary headed by the
Supreme Court of Indsa Most people
feel that there < a heaven where they
will get justice

1 was rather shocked when 1 heard
my esteemed friend, Shr: Khadilkar
refer to the judiciary being subordi-
nate to the cxecutive (Interrup-
tions) He almost expressed the
feeling

Mr. Speaker: I understood hm to
say that even the judiciary must be
subordinate to the legislature i:n the

Shri C, R. Pattabhi Raman At a
later stage he said that

Mr. SBpeaker: In the legislatures, of
eourse, we make the law There 1s
no question of subordination The
legislature 18 entitled to make the
law The judiciary 18 bound to give
effect to that law That 18 what I
thought he meant originally Subse-
quently I did not follow him

Shri C R. Patitabhi Raman I
gathered there was a bias so far as
he was concerned He was more or
lems

Mr. Spesker: I am sure he will
change hus views if he 15 called by the
executive

Shri C. R. Pattabhi Raman: Even in
England where the Parhament 1s
supreme, the judiciary has a  very
important role to perform It i1s not
lLightly that the Parhament will inter
fere with any of the righta of the
people, nor will i1t do anything which
will affect the judiciary, mn England
Much more g0 1s the case here where
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we have a written Constitution where
it has a definite role It is the thurd
I'mb The judiciary has to protect the
guaranteed rights, of course, governed
by the Directive Principles envisaged
m Chapter IV of our Constitution
Therefore, I would like to say that I
am very happy to hear my talented
friend, Shr1 Mukerjee talk about the
rule of law I know what regard he
has for it He will be interested to
know what Mr Laleve, the Secretary-
General of the International Commis
sion of Jurists said He came down
to Madras and I was asked to inter-
view him He had just then returned
from Kerala [ asked him deliberate-
ly What do you think of the rule of
law 1in Kerala” He said something
very interesting The Chief Minister,
in all humility, went before the court
and apologized for a contempt There
15 the rule of law m Kerala And that
18 a great comphment, I am sure, not
only to the Communist Party but also
to the admimistration in Kerala Such
1< the rule of law

The Law Commission to which
frequent reference has been made says
this with regard to the upsurge n
India With your permussion 1 wnll
quote

‘The upsurge of national con-
sciousness which led to Indepen
dence has to a great extent altered
the psychology of the citizen The
change of his status from a subject
in a dependency to a citizen of a
democratic republic has reacted
largely on the eitizen's social
economic and political life He 1s
proudly conscious of the nrighis
guaranteed to him by the Consti-
tution, of his right to social and
economic justice, and of his claim
to equality of status and oppor-
tunity ”

I cannot improve upon that language
The wital role of the court has been
put very tersely in Romesh Thapar's
case

“This court 15 thus constituted
the protector and guarantor of
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Fundamental! Rights and it cannot
cansistently with the responsibili-
ties 80 laid upon it refuse to en-
tertain applications seeking protec-
tion agminst the infringements of
such nghts”

That was the observation of the court
in Romesh Thapar’s case It 1s rather
embarrassing for me; 1 had the honour
and privilege of appeanng for Romesh
Thapar in  that case The plea was
put that Romesh Thapar could not
straightaway run to the Supreme
Court because in that case the Madras
(Maintenance of Public) Order Act

, Va3 affected But the Supreme Court
ssmad No His right to come to the
Supreme Court 13a Fundamental
Right and they said they were not
going to jettison him and direct him
to go to Madras first

It was frequently mentioned that
the Judges they are not getting up
with socialist ideas They say that
the Judges are blocking social pro-
gress I may say that they are not
doing 1t They have got to administer
the taw as they find it You can
always change the law and they will
dutifully 1mplement 1t In'V G
Row's case where again I had the
honour and privilege to appear, Chief
Justice Patanjali Sastr: has said

‘If, then the Courts in this
country face up to such an mmpor-
tant and none too easy tash, 1t 18
not out of any desire to tilt at
legislative authonty in a  crusa-
der’s spirit but in discharge of a
duty plainly laid upon them by
the Constitution This 1s especially
true as regards the ‘fundamental
rights’ as to which this Court has
been assigned the role of a
sentinel on the qui vive"”

The Law Commission has said that
the lawyer has not been playing a
very important role m recent years It
s rather tragic The Father of the
Wation was a great lawyer in South
Africa and he came here with all the
training and background and he led
us to freedom Our Prime Minster
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has peen a lawyer and our Home
Munister, a distinguished lawyer 1n
up You, Sir, have been a lawyer of
emnence 1 Andhra Pradesh (An
Hon Member You tbo) In that
distinguished company, it 1s hke com-
paring mouse to an elgphnnt, I am a
small man (Interruptions) In
view of the great role played by the
lawyers, I have no doubt that they
arc pot gomng to be mere technicians
m quture The lawyer realises that
Motijal Nehru, C R Das and people
like them were not mere techmcians;
they were not merely drafting pleas or
appeAring mn courts There was a
lot of social work and national work
done by them I am sure that the
lawyer will catch up with the spint
of the times and will not merely be
adding to 'his bark balance Tie will
have some social duty to perform and
I am sure he will perform it Other-
wise the whole Constitution will
crack up The third limb of the
Congtitution 18 the judicrary—law
And the strength of the chamn as you
know, 15 that of the weakest link The
moment you drag down the lawyer,
you are destroying the democrahc
way of Iife If anythung 1s done to
ctpbc Gown  the law and  permit
arbjtrary interference by the execu-
tive, there 1s no democracy; there will
not pe any democracy in India

with regard to the separation of
judicsary from the executive 1t 1s a
very important thing that should be
carried out in all heste I am glad
m my State of Madras, 1t 1s pract-
cally complete but not yet fully com
plete Unless you separate judiciary
you cannot have that independence of
judicsary which is essential for the
administration of justice (Inter-
ruptwns)  The old collector used to
be the Sessions Judge But now the
collector 18 a mere revenue collector
and is also a person who does some
jobs like community development and
all that He 1s really a much smaller
man (Interruptions )

Mr. Speaker: The District Magis-
trate 15 himself under the High Court
and there 18 also a Collector Formerly
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the District Magistrate and the
Collector was one and the same
person But the present District
Magistrate 13 a separate person deal-
g with cases They are all sub-
ordinate to the High Court whereas
the Collector 158 under the Revenue
Minster (Interruptions ) All right
Whatever the hon Members have in
their minds when they speak of the
separation of judiciary from the
execution it has been done in the
States of Andhra Pradesh and Madras

Shri C. R, Pattabhi Raman: Mav I
with your leave elaborate?

Mr Speaker: It 1s not necessary
Whatever they have in their minds
had been done there

Shri C. R. Pattabhi Raman: If I
may with respect, add to what
has has fallen from vou, I
ma) say that they are under the High
Court That 1s one thing Secondly,
the appointment in most cases, 1s done
by the Pubhc Service Commussion,
with a Judge sitting along with
them (An Hon Member Appon-
ted by whom?) 1 take it finally the
Governor appoints and so the execu-
tive always avpoints But the sub-
ordinate Judges are appointed only on
the recommendation of the Public
Service Commuission where a Judge
sits along with the others There 1s
something, at any rate we have gone
some distance and we are not stagna-
ting That should be the rule all
over India Let us make a beginning
and let us start I am sure once the
start 13 made, you cannot go back to
the bad old days

Now, I wish to refer to the Mimsur
ot Law I am glad a reference has
been made to the distingusshed
lawyer heading 1t Last time I
pleaded that he should bear 2 Cabinet
rank and I am glad he bears that rank
It 1s a compliment to the legal pro-
fession and law But I find that their
functions are really rudimentary if 7
may use that word In a Government
of this magnitude, they have got two
sections Legal Affairs and Legusla-
tion. Apart from drafting enact-
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ments, giving the opinions and dreft-
suggesting

they have not much of a function As
Shr1 Mukerjee has pointed, this bas
been the back-wash from the bad old
days 1 am sorry I have to use tha
word In the olden days the view of
the Government was that there may
be an Indian Law Member but the
Home Member must be an English-
man Because of that dichotomy, the
Law Member was a mere drafting
man with legislative jobs and the
Home Member was the person who
dealt with security, pohce, appoint,
ment of Judges and all that T am not
now suggesting straightway anything
drastic and 1 am not saymg that
the whole Home Minstry has to be
changed to Mmistry of Justice But
I say that a beginning must be made
and the Law Minister should be con
sulted at least in the appointment of
Judges

-

Shri Nath Pai: He 1s the only one
to be consulted

Shri C R. Pattabhi Raman 1 would
say this We have now changed I
am not seeking anything high But
the Law Minister should be consulted
in the appointment of Judges wn
various States and also 1n the appoint-
ment of the Judges of the Supreme
Court He 18 after all a lawyer and
knows what s job 1s

Shri Hem Barua. It must be left

entirely to the charge of the ULaw
Miunister

Shri C, R. Pattabhi Raman I
would plead agamn, as I did on a
former occasion for the creation of
an All India Bar It has been purt
very well, by Macaulay There have
been four Law Commussions so far and
from the earliest times the principle
1s simply this p

“Uniformity when you can have
1it, Diversity when you must have
it but m all cases certainty”



e
% g% E;
AT
Hlgtsgitts
4 M
gef%ﬁfg §

i5s

Then, Sir, I have referred to the
All-India Bar I would like to plead
that there must be a panel of junior
lawyers in every State who will
appear for the Union Government and
the Stete Government in tax cases,

are chosep by the Railways
It the Manager of the

thern in a panel in each
410(Ai) LSD--85.

view is obviously unsustainable,
That, however, a3 we shall point out
later appears to be the view accept-
ed in most of the States. Some
States like Uttar Pradesh seem to
#0 even further and add to the
&eneral revenues from the proceeds
of the administration of justice.”

We find, Sir, that this forms such a
huge income in the case of the State
Governments and they thrive on it
“To no one will we sell Justice"—is
an axiom that is as old as the Magna
Carta. They are clubbing administra-
tion of criminal justice along with the
administration of civil justice. ¥ am
glad that the Law Commission have
pointed this out.

13.34 hrs.
{Mg, Depory-Seerxan in the Chairl

So far ss the Union Government is
concerned, we have had the decision
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writ against RElection Commission
Vs. Saka Venksta Rao (AIR. 1959
8.C. 210). There, the Supreme Court
Bas held that the jurisdiction under
article 228 cah be exercised only if
the authority against whom the order
or direction is sought t0 be obtained is
Jocated within the territorial jurisdic-
tion of the High Court. I would like
to amplify this. What happens s
this. If a man from the State of
Madras wants to file a writ against the
Union Government, he has to come to
Delhi and file it perhaps before a
Division Bench of the Punjab High
Coutt in Delhi. The Parlakimedi case
analogy has been stretched. I hope
suitable legislation will be introduced
to see that the writ jurisdiction under
Article 226 in these cases is extended
to the State High Courts also.

Then, Sir, I would like to say some-
thing about the Benevolent Fund. The
lawyer is an unfortunate person. He
bhas to work very very hard. There is
no provision of any kind to help him
by way of pension. I am glad to say
that there is a Benevolent Fund in
Madras of nearly half a lakh of rupees
snd that five or six lawyers are help-
ed with a few hundreds of rupees
every month. I would like to say
something about the position obtain-
ing even in Moscow where the lawyer
is not very important. I was there in
November with the Lawyers’ Delega-
tion. What happeng there is this. Out
of the person’s fee, twenty per cent is
taken back by the Presidium or Col-
legium of varjous lawyers, That is
preserved and that is given to them
with a holiday at the expense of the
Collegium. Now, I feel that something
like that should be dene for the law-
yers in India

With regard to legal aid, the Com-
mission has something very definite
% say. This appesrs in page 588
Seven clsuses have been mentioned
there. They recommand that:

“(1) Representation by a lawyer
should be made available at CGov-
erament expense t0 accused persons
without means in all cases tried by
& oourt of session;
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(2) Representation by a lawyetr
should be made availsble at Gov-
ernment expense to applicants with-

(3) Representation by a lawyer
should be made available at Gov-
ernment expense tc an accused per-
son without means at the time of the
final hearing of a jail appeal which
has been admitted....”

and 50 an and so forth. Now, 1 need
not fake the time of the House detail-
ing those clauses. I have no doubt
that necessary legislation will be
effected so far &s that matter Is con-
cerned.

The lawyer has played a very great
role not only in vur freedom struggle
but later on as a defender of Funda-
mental Rights. He is perhaps come-
times treading on corns and 1 know,
Sir, sometimes he even becomes un-
popular. He is not worth his salt if
he refuses to accept a case; he must
accept any case whenever he is ap-
proached. But, Sir, the moment any
lowering of the status of the lawyer
and the courts of law takes place, that
moment democracy will collapse inr
India. Thank you, Sir. .

Mr. Deputy-Speaker: The following
are the selected odt motions relating
to the Demands under the Ministry of
Law which will be treated as having
been moved subject to their being
otherwise admissible:—

Demand No. No. of Cut Motion

7 321, 322, 323, 361,
241, 312, 338, 400,
510, 511, 513, 318,
88,

n 687, 658, 859, 600.
Codification and reUltion of Statute
Laws, Civil and Criminal

Shri Warler (Trichur): I beg to
move:

“That the demand under the
hu&%hﬂydhw’hw
o Re, 1"
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Need to reform the judicial system
Shrl Wacler: 1 beg to move:

“That the demand under the
heag Ministry of ‘Law’ be reduced
w Re 1.

Constitution of Central Agency for
conducting cases before the Supreme
Court

Shri Warlor:

“That the demand under the
head Ministry of ‘Law’ be reduced
to Re. 1.

1 beg to move:

Free legal awd to the poor n judicial
processes

Shri Warior:

“That the demand under the
head Ministry of ‘Law’ be reduced
to Re. L.

I beg to move:

Need to implement the recommenda-
tions of the Law Commission

Shri Supakar {Sambalpur): I beg
to move:

“That the demang wunder the
head Mimistry of TLaw’ be
reduced by Rs. 100.”

Working of the Law Commission and
the wnordinate delay wn submitting ts
.reports

Shri Kodiyan (Quilon—Reserved—
Sch, Castes): 1 beg to move:

“That the demand under the
head Ministry of ‘Law’ be
reducegd by Rs. 100"

Need for appointment of  full-time
members for the Law Commission for

expeditions working of statute revi-
sion

Shei Kodiyan: I beg to move:

“That the demand under the
teed Ninhtry of Taw’ be
seduced by Rs. 100"
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Failure to previde simpls, cheap end
spéedy justice to the poor

Skri M. B. Thakore (Patna): I beg
to move:

“That the demanq under the
head Ministry of ‘Law’ be
reduced by Rs. 100.”

Question of appointments to the
judiciary
Shri P. R, Patel: 1 beg to move:

“That the demand under the
head Ministry of ‘Law’ be
reducedg by Rs. 100.”

Failure to keep the jyudwciary free from
erecutive influence

Shri P. R. Patel: I beg to move:

“That the demand under the
head Mimstry of ‘Law’ be
reduced by Rs. 100.”

Need to minimise the cost of Litigation
before the Supreme Court

Shri P. R. Patel: 1 beg to move:

“That the demandq under the
head Ministry of ‘Law’ be
reduced by Rs. 100.”

Need to appgint a- permanent Commis~
sion to revise Acts and Rules

Shri P. R, Patel: I beg to move:
“That the demand under the
head Ministry of Taw be
reduceg by Rs. 100.”

Failure to provide & chesp, simple, and
quick legal procedure for the people

Shri B, Das Gupta (Purulis): I beg
%0 move:

“That the demang under the
wed Ministy of Taw’ b
reduced by Rs. 100"
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mummm«c alection
casez by the Election Commission

Shzi B. Das Gupta: 1 heg to move:

“That the demang under the
head ‘Elections be reduced by
Re. 100"

Failure to prepars correct electoral
rolls

Shri B. Das Gupta: 1 beg to move:

“That the demang under the
head Elections be reduced by
Rs. 100.”

Need to prepave elactoral rolls in
Bengali for the districts of Dhanbad,
Singhbhum and Santhal Pargenas

Shri B. Das Gapia: I beg to move:

“That the demand under the
head ‘Elections’ be reduced by
Rs. 100.”

Failure to provide suitadble arrange-
ments for electors in polling booths
during elections in rural areds

Skri B. Dasgupta: I beg to move:

“That the demand under the
bead ‘Elections’ be reduced by
Rs. 100.”

Mr. Deputy-Speaker: These cut mo-
tions are before the House.

Shri Khadilkar: I am given to
understand that some hen. members
who spoke after me have referred to
my speech and said that I had made a
reference that the judiciary should be
subordinate to the executive. I never
made that statement. What I said was
that the judiciary in the context of
our Constitution is subordinate to the
fina]l sovereign authority of this Par-
liament. That is all,

The Minister of Law (Shrl A. K.
Sem): That is true. That js what the
hon. Member had said.

Shri Raghubir Sahat (Badaun):
My. Deputy-Speaker, Sir, I take this
opportunity for offering my oon-
gratulations to the eminent members
of the Law Commission whoe have
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justice in our country. There are ne
two opinions in this country that the
independence of judiciary should be
maintained and the respect in which
it is held should alsoc be maintained.
But, as 1 just remarked, certain dis-
quieting features in our administration
of justice have been pointed out by
the hon. Members of the Law Com-
miesion.

One of them is the falling ot stand-
ards in our courts, and what is being
talked about by every man in the
street, by lawyers in every Bar room
has now got the stamp of the autho-
tity of the Commission’s opinion. The
Commission has pointed out that the
judges have become very accessible
to the public and they can be enter-
tained by any and everybody. 1 just
listened to the remarks of my hon.
friend, Shri Khadilkar, who said that
everything should not be borrowed
from England but at least good tradi-
tions and good pointg from  British
Administration of Justice should be
borrowed by us. The Commission
has pointed out:

“It appears to us that such
behaviour by the judges must
lead to a loss of high respect in
which the judges should be held
by the community. If the public
is to give profound respect to the
judges, the judges should by their
conduct try and deserve it. It
appears to us that not only in the
performance of his duties but
outside the court as well a
judge has to maintain an aloo?-
ness amounting to almost self-
imposed isolation” .

I do not think that anybody who
has had any connection with the pro-
fession of law and with these ceurts
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would join issue with these remarks.
There is a noticeable deterioration in
the quality of the work done by some
of our judges. Not only that judges
have become so easily accessible to
the public and people can talk to
them anything they like, the quality
of their work has deteriorated very
much.

Sir, there are some deplorable
trends that we ought to take notice
of in our law courts and for which
we should feel anxious. Even in
lower courts where the rulings of
some of the judges of the High Courts
are being quoted and where formerly
these rulings were regarded with
very great esteem, I am sorry to say
that in some cases even the Presiding
Officers of lower courts just pass re-
marks that because a certain ruling
is coming from a certain judge no
notice need be taken of that. I deo
not think that under the present rules
and regulations, under the present
discipline such remarks can be tolera-
ted. I am stating a fact that such re-
marks are being made, and that shows
in what esteem the Presiding Officers
of lower courts hold some of the judg-
es of our High Courts.

Sir, recently a Bill for amending
Criminal Procedure Code standing in
my name was ordered to be circulated
by this House for eliciting public
opinion. Three volumes of opinions
on that Bill have already been re-
ceived, and one of them will be cir-
culted within the next two or three
days. When that Bill comes up we
will go in detail about the various
opinions that have been received, but,
Sir, allow me to say that I have been
astounded by some of the opinions
that have been mentioned in those
volumes given by some of the High
Court judges. They have simply
astounded me, and all that I can say
at the present moment is that that
shows confusion of thought, confusion
on law and confusion on jurisprudence
by those honourable persons.

Now, all these things lead to loss of
faith in the system of justice—thank
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God, the loss of faith has not been
entirely taken place. But there are
trends going in that directien, and if
we do not take note of that, perhaps
we might repent.

One of the causes of the deteriora-
tion in our administration of justice is,
as has been pointed out by the Law
Commission, the system of the appoint-
ment of judges. The Law Commission
has pointed out that the appointment
of these High Court judges should
be entirely left to the Chief Justice of
the particular High Court who should
make that appointment in consulta-
tion with the Chief Justice of India. I
entirely agree with that. The present
provision laid down in article 217 of
the Constitution says that the consul-
tation with the Governor of a State
is necessary which means that the
Chief Minister should be consulted.
That is certainly responsible for this
deterioration, and I am one of those
who agree with the recommendations
of the Law Commission that article
217 of the Constitution should be
suitably modified.

There is another factor that is res-
ponsible for the deterioration in the
administration of justice and also for
the diminution of the respect in which
our judges are to be held. That is,
they are allowed private practice
after their retirement. This practice
has been deprecated by the Law Com-
mission. Even High Court judges
after retirement are prone to take up
practice, not in the particular High
Court from which they have retired
but in other High Courts. The Dis-
trict Judges who have retired after
the age of 55 or 56 take up practice
in their own districts, and they even
visit the courts of honorary magis-
trates and benches thereof. All that
diminishes the respect in which a
judge ought to be held.

I entirely agree with the remarks
that have been made by some of my
hon. friends on the opposite side that
a judge should not be given a further
appointment ordinarily by the Gov-
ernment after his retirement. The
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instance was quoted of Mr. Justice
Chagla who has been recently appoin-
ted as our Ambassador. He is doing
very admirable work as an ambassa-
dor. His qualifications are not in
question. But the fact is that the
particular judge, who sitting on the
Law Commission has subscribed to
this recomimendation that a judge after
retirement should not be given any
further appointment, has accepted the
sppeintment given by the Govern-
ment. I hold Government responsi-
ble for this and slso the particular
person who has accepted that office.
He should have guts enough, even
though the offer was made by the
Government, to refuse it in order to
maintain the high treditions of the
judiciary.

Sir, one point that I have missed
in thiz admirable report is about the

lawyers. The members of the Com-
mission have only offered one or two
remarks about the fall in efficiency
of the Bar, but they have not gome
deeply into that problem. Sir, one
the one harmd we deprecate or deplore
the fall in efficiency of the judges.
We take objection to some of their
sppointments and the manner in
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for Grante Solke.

With your permission, I cah glwe
one example which will {Tlustrate
this point. There was a judicial
officer in my own district He wm
not a permanent appointee. The
entire Bar of that place had & gtie-
vance against him to the effect that
he was taking illegal gratification.
Although I am not a practising law-
yer I keep company with lawyers.
When I happened to go to that place,
those lawyers pointed out to me com-
plaints against this particular judi-
cia]l officer and I said, “Well, I can
espouse your cause, and take yowr
grievance to the proper authorities”.
Alongwith those people, I saw the
District Magistrate, I wrote & rep-
resentation to the Chief Minister, and
1t so happened that within a very
few days, as the officer was not a
permanent appointee, his services were
dispensed with. That man was all
along staying at that very particular
place. The next day, after the orders
had been received, that particular
judicial officer called on me. He ssw
me and told me that he has been
rightly served with punishment
his faults, but asked me what punish-
ment was going 10 be meted out to
those lawyer friends of mine who
were privy ip securing illegal gratifi-
cation for hism. I had no reply. This

]

the Bar should be high.

In this connection, I would also
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3T WY Frr fadm, 39 & o s
g e @& & it ek waw ¥
I E! g N FAE § w9 @9 9
AT fEeaT wxt w79 o1 Wy fade
# frazw wom g g fe v st
N W W) eiaEs R s
afd fsammgastaa 1 W
s AW Wi get AmfvE & i §
1§ qATE W T o far
a1 7 ? & =g fE W @ W AR
oY suEear & 9 & o i amfos
faly e & =T g1 9 99 & ATy
wiv gt amfor & wre, o fedf
wrgar sra v #1 guiwar g,
wT§ queTagel =|EAET T H | WK
THY SATAT WY T A% § AV gL W
& aret Aoy fr 3w &t wagran g
qEd | W e F 7 I qw
for W9F T TOw A F wda T
*1 7ag & Wi faym T § WA w7
Nt oy gwfeg oz =aeqr @6
afgd & 37 W gl e & S
od v ¥ fod woER T QT 9% 1 A
aofT ) Twar § aw €9 A A W
&1 iy waw e & fa & oy fagdh
oft %1 wud ed aw fon gg o<
feiqguad | T R T qow
Ry woA Ned oW g T |
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W & g ff q@ gg f FideA
woar § fe agt o o afe F ofc
W< A ar a a arlh g
femreft s1d wo W ara wAT v §
et e § wrR S wgian @ ag ARy
et a5 ¢ B fefl ol & "t
¥ W AT vy ordt ) & g fE
Tg W@ g T aai Y o fr g &
T AT avT IR &
afd 39 9w A oY oo ¥ AW
aY § 1 & Fordw e v gy TR g
i gds fawre 50 6 e
fe v S wolt e g & B @
wrREfam AN RE
faw & ¥w & dhawm & af o afes
wfawre g frd gu & < o g g
§ | WX I o7 g gar ¢ At gw
wfaa ®7 wEaT # W@ st 3
Feowlt F €, ¥W Afaw Wy 3@
wme § 1 gara & § fr fag afaem
g & af gat & g T g
I W ;W Toad W ufasy w0
ag Y qvg § 99 W 9 Y AEA
¥ favg #i s 7 w2 | N F AW
T & 3w & afvg @ ware Afaer At
wfisr & €27 ¥ A9 wd @) qg ¥
wft e T geit

TG AF ST WAWE R w9GT
3 1 g § & wgm fw g@ st
YawEs @A aga A wTH gwT § o
whamTgasm 1 dar X A 5y
f& @ a1+ qgar wfgd | dfew
€ & wry Y a1y oy o wEAr g
fe grife WY g7 0@ R A @
& ¢ 3w o wfwws & ff g
sava) & weg wfewfol & @R @
safer oyt or < § 1 frady v gt
< fir gefoddey, wfaee gefcddew
Wi AT PO W@ giw €, @
v sfaaw § 1@ g & wfesrd
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TR § 1 qar Y ag Wi S A Qar
iRy A RN
& smede il a3, gaw v
# g, wifead o @t g
Afm s fr o swm a y o9
TR g A% 4, qg g A L1

Bhri Ajit Singh Barhadl (Ludhi-
ana): In the debate on the Demands
lor Grants relating to the Ministry of
Law, the recent report of the Law
Commission must come in for discus-
sion, particularly, when it is 2 docu-
ment of very great importance in the
recent history of the administration
of justice in the country. It not only
vovers all aspects of the administra-
tion 'of justice in the country and the
application of the rule of law, but it
Heals with certain features which are
mMmost important.

I certamnly endorse what my hon.
friend Pandit Thakur Das Bhargava
has said that the Law Minister as a
representative of this House is cer-
tainly the guardian of not only the
elementary nigh%s but also the Direc-
tive Primciples of State Policy laid
down 1n the Constitution.

The first and foremost thing for
consideration before the Law Com-
mission was whether the present sys-
tem of ‘he administration of justice
in the country 1s in accordance with
the genius of the people and the ex-
periment we have had in these few
years after attaining Independenca.
1 am glad that the Law Commission
has come to the conclusion that ex.
cept for need of reform here and
there, the administration of justice
under the present system is quile in
consonance with the genius of the
people of this country, and pariicu-
larly, when, in the Constitution Par-
liament in its wisdom has enshrined
certain fundamental rights for the
citizen, to protect which there should
be a machinery, 1 am glad that the
recent history of the country shows
that the judiciary has stood the test
and has been able to safeguard the
fundamental rights of the people
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But I must say that in one aspect,
the Directive Principle of State
Policy laid down in the Constitution
has not been implemented in any of
the States in the country except, of
course, 1n Madras Here, 1 am refer-
nng to the Directive Prnciple of
State Policy laid down in article 50
of the Constitution of India where it
13 saxd that the judiciary and the
executive should be separated.

You ere aware, Sir, tha* at vne
time, 1t was thought that three years
would be the maximum period with-
in which the executive and the judi-
cairy had to be separated m this
country It was not made a statutory
provision because 1t was thought that
thus might be done early But 1t 1s
pamnful to see that now, when we are
in the eighth or ninth year after the
commencement of the Constitution,
still we are at the same place where-
from we started, and the Directive
Principle of State Policy 1s still to be
implemented, and still the executive
and the judiciery 1s to be separated
1 am sure the Law Minister will pay
attention to thig aspect.

I was really surprised to see that
the State Governments should raise
such hurdles in the implementation
of this Directive Principle You know,
Sir, very well that in the PEPSU
area of the Punjab, the executive and
the judiciary were absolutely sepa-
rated before their merger in 1956
Though it was not by statute, and 1t
was by an executive order, yet the
experiment of separaiion of judiciary
from the executive was working suc-
cessfully in the PEPSU area Instcad
of applying the principle of separa-
tion of the executive from the judici~
ary to the whole of Punjab after
merger, the thing has been made
otherwise, and the merger of the exe-
cuetive and the judiciary has been
made applicable to those areas of
PEPSU even

In this connection, I was really sur-
prised to see the opmion of the Chief
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Secretary of the Punjab Government,
while he gave evidence before the
Law Commiss on, representing the
Punjab Government's viewpoant. 1
am sure that opinion 18 not an isolat-
ed case, but that is a thing which
is equally applhicable to the rest of
the States What he said while oppo-
sing the separation of the executive
from the judiciary, is, I believe, the
view of those States which have not
as yet followed that policy laid down
i the Directive Principle m the Con.
stitution

We find from the Law Commuission's
report

“The Chief Secretary of the
Punjab Government who purport-
ed to represent the views of his
Government stated that “in the
context of the situation that ob-
tams in “he Punjab, taking into
consideration the incidencte of
crime and the nature of crime,
the communal atmosphere, the
constant law and order problem,
Government are naturally keen to
have as effective a machinery
under their disposal as possible
for dealing with different types
of situations and that Govern.
ment’s view s that if there 1s
complete separation probably
the Government’s hands would
not be as strong m dealing with
crimes or dealing with law and
order problem as they would be
without separation’”

It means—and 1t 1s an admussion of
fact—that the executive also wants
to use the judiciary for the purpaose
of admunistration of justus and for
the purpose of administration and
maintenance of law and order This 1s
& wrong approach to the case This 1s
also the view with which the Law
Commission has concurred The Com-
mission has condemned this practice

I had just now said that the view
of the Chief Secretary of the Punjab
Government representing that Gov-
ernment is not an isolated view:



yo17

believg it is also the view of the rest
of the States ih the country which
are not implementing the directive
principle of separation of the execu.
tive from the judiciary. I need not
labour this pont further except to
quote the words of a Member of Par-
liament who gave evidence before the
Law Commission, who wanted to con-
test the view of the Punjab Govern-
ment. I am glad that thet person is
in & very exalted posttion now This
is what he said:

“I# <he Punjab Government
stll thinks that they cannot con-
trol the law and order situation
with separation, all that I can say
is that the Government 1s not
taking correct view of the situa-
tion If there 15 any dfficulty, it
has to be crossed over The main
thing 1s that the executive do
not want to part with ther
power Do they mean that they
can control the law and order
situation better if they can secure
the punishment for the crimes as
they want? If they want 20 man-
tain law and order at that cost,
then better abolish the judiciary”

Shrl D. C. Sharma (Gurdaspur):
Who was that Member ef Parhament”

Shri Ajit Singh Sarhadi: So the ob-
ject 18 this, that the law and order
situation should be handled in the
proper way, not at the behest of the
executive  Therefore, I would sub-
mit at the outsct that the most essen-
twal 1s that the directive principle
must be implemented, and the execu-
tive and judiciary must be separated
Unfortunately, what existed by way
of separation of the judiciary from
the executive in the PEPSU area of
the Punjab before the merger has to
some extent been elimmnated and
PEPSU brought on to a level with
the rest of the Punjab, rather than
the rest of the Punjab being brought
on to the level of PEPSU

» The second pomt which 1 wan? to
place before the Law Ministry for
their consideration relates to article
40 of the Constitution. Thus article
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for Grants 7014

lays down another directive principle.
A village or group of villages should
be made self-sufficient units and en-
dowed with all the powers, both exee-
utive ag well as judicial. Here too
we have been very much remuss.
You will find from the report of the
Law Commussion—they have exam-
med figures upto 1954—that there
are about 10 lakhs of cases of a cvil
nature pending m different courts of
the country 90 per cent of the cases
are of the value less than Rs 1000
value That is, a lakhs of cases are
of value less than Rs 1000 wvalue
Now, the volume of avil ltigation
has certainly increased, and the delay
in the admunistration of justice is
partly due to the increase 1n the
volume of c:v:} huigation 1n order $o
lessen this, the suggestion 1s that there
should be decentralisation of justice,
taking into view efficiency and also
the correct way of meting out justice.
Unfortunately, attention has not been
paid to that side

As far as a generation back, the
Civil Justice Commuttee recommend-
ed that there should be decentralisa-
tion of justice and the panchayats
should be endowed with powers to
decide both crimunal and civil cases
They said

“Everywhere except Bombay it
15 accepted that village pan-
chayats with judicial functions
should be used for the disposal
of small cases upto Rs 25 to
Rs 200
They further recommended

“An endeavour should be made
to develop this system so0 as to
withdraw all money suits of
smaller value from the munsnf’s
and small cause courts, thereby
relieving these courts of large
amounts of petty work and mak-
Ing 1t possible for them to cope
with the larger duties we think
may be given to them”.

This recommendation of the Civil
Justice Committee was implemented
by having legislation 1n the different

States by having gram panchayats
and endowing them with the power
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to administer justice. Now, we have
got throughout the States panchayats
which are endowed with powers to
decide cases, both civil and criminal.
About the working of that, the consi-
dered opinion of the Law Commission
is that it has been satisfactory. They
have said:

“In most of the provinces
where these courts have been in-
troduced, they seem to have been
popular disposing a large number
of suits and relieving the regular
courts of the burden of deciding
petty dispu‘es”.

They have further said:

“We have reached a stage in our
development when the village
should be given more emphasis
in the dispensation of justice™.

It that is the basic thing, that in
the decentralisation of justice the
panchayats are to be endowed with
larger powers to decide both civil
and criminal cases, then I cannot
understand why the Law Commission
makes a recommendation that cases
of a petty value up to Rs. 250 should
be entrusted with the panchayats,
and in special cases upto Rs. 500
with the approval of the Hight Court.

As I said at an earlier stage, the
Civil Justice Committee recommend-
ed this a generation back. They put
the target at Rs, 200. The Law Com-
mission also makes a recommendation
to the same effect, only raising the
amount by Rs. 50. That looks rather
anomalous. We have gained some
exp.erience of these panchayats and
their working. Reports from differ-
ent States definitely show—and this
ha_s been considered by the Law Com-
m.u.sion-—that the figures of cases
decided and reserved show that only
a very small percentage of the deci-
sions of these panchayat courts were
taken to the superior court, and that
out of those that were taken, only a
small proportion was reserved. It
means that the Law Commission in its
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wisdom certifies that the Panchayats
are being run so far very efficiently,
that few cases have gone in revision
to higher authorities and a very small
number of them have been reversed—
which shows the capacity of the
panchayats to decide cases of a
smaller nature, civil as well as
criminal.

Therefore, I cannot possibly under-
stand why the powers of the pan-
chayats should not be increased. I
would submit that the powers of the
panchayats should be to decide cases
upto Rs. 1000 value. Of course, the
method which the Law Commission
has suggested of having a collection of
villages and nomination out of them
for the purpose of administration of
justice, is one with which I do not dis-
agree. But I would certainly submit
that the power should be given to the
panchayats to decide cases like that.
Not only this. I will go further. The
Law Commission itself has discussed
that in certain countries there are
conciliation boards, there is e sort of
pre-trial conciliation. They have, of
course, not accepted it here in princi-
ple. They have only recommended
that the trial judge himself should be
the conciliator before trial, and he
should try to effect a compromise bet-
ween the parties. So far so good.
But I cannot possibly understand why
this principle of conciliation, compro-
mise and stoppage of litigation should
not be taken further, and these pan-
chayats made the conciliators and
agencies of compromise, if not adjudi-
cators and decidors. They should be
given powers to conciliate in cases up
to a certain value, say, Rs. 2000. They
should see that conciliation takes
place. After that, if necessary, the
case should come to the courts of
law. This is my second point.

My third point is about the recom-
mendation of the Law Commission for
<he creation of a cadre of All India
Judicial Service.

15 hrs.

There has been criticism from some
quarters; there has been appreciation
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from some other quarters of this re-
commendation. I personally feel that
it would not be a heslthy thing <o
have an All India cadre of judicial
services and I have got three objec-
tions to this.

The first objection is this. That has
also been taken in the Law Commus.
sion's Report. That objection is this;
thet it would be a sort of creating a
cadre of young men at the top whose
pay would be higher than that of the
rest of the judiciary—the subordi-
nate judiciary—and thereby a lot of
disparity between the two both in
status and pay.

The object of the Law Commuission
is that there should be two cadres
of All India Judicial Service One is
class 1 and the other 1s class 11. To
the class I cadre of the Judicial Ser-
vice in State there should be recruit-
ment of 40 per cent from the Al
India judicial service. This means
that the rest of the 60 per cent will
be recruited from the subordinate
judicial service, class II. There will
be 40 per cent of young people with
a disparity in pay and in status, netu-
rally. In the present Administrative
Service you find a lot of annoyance,
in the minds of those who are pro-
moted from the Provincial Civil Ser-
vice A young man becomes a Deputy
Commissioner in 8 or 8 years. 1 do
not think 1t 1s very suitable. There-
fore, I would draw <he attention to
this one aspect that this would not be
healthy.

The other objection 1s this. There
will be a kind of language difficulty
too. Every State has got its own
language, the regional language.
Wha* will be the future state of the
regional language is yet to be decided,
We may come to the conclusion that
the language of the State shall be the
regional language up to the High
Court. Then, because this is an all
India cadre of Judicial Service having
people from different States, when
you transfer them, it will create a lot
of difficulty in the judicial service of
the State in the matter of language.
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Thirdly, there will be a {respass on
the sphere of provincial autonomy
also, I say “hat there should be one-
ness in the country; there should be
co-operation; there should be integ-
ration, Certainly. But, it is a Union of
States. We have got a Union of
different States. The BStates should
have provincial autonomy. 1 person-
ally feel that this would be a tres.
pass on the States’ jurisdiction so far
as the judiciary is concerned.

1 would agree with the Law Com-
mission that o far as the appoint-
ment is concerned it should be by
the Public Service Commssion and
the standard should be such that the
supervision of the High Court is
there,

Mr. Deputy-Speaker: The hon.
Member's time is up.

Shri Ajit Singh Sarhadi: With
your permission, Sir, I will take some
time more I have not taken 15 min-
utes,

Mr. Deputy-Speaker: More than 20.

Shri Ajit Singh Sarhadi: The last
point I am taking is about the ap-
pointment of judges. My hon, friend
Pandit Thakur Das Bhargava bhad
much to say on that point. He criti-
cised certaln recent appoin‘ments. I
have nothing more to say on that.
matter. The Law Commission in its
wisdom say that there had been com-
munal and political consideration in
the matter of such appointments. So
far as my State 1s concerned, such
appointments have been from one
particular community and there has
been no appointment from other com-
munity. I cannot say whether this was
on any political considerations. I
would certainly say that the State
authorities must have a voice in the
matter.

We are just on the threshold of
freedom. Ten years is not a long
period in the history of any country,
Emotional integration has yet to take
place. We have yet to become one
nation. All interests ought to be
represented; all interests ought to be
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secured. I concede that memt and
efficiency and capability must be the
primary considergtion Not only the
primary consideration, but be the main
consaderation But both in the south
as well as 1n the north, there are
other considerations You cannot have
merit unless you give a chance to the
mdividual Therefore, to say that the
power should entirely vest in the
hands of the Chief Justice of Indm
and the Chuef Justices of the States 1s
not good We have got complete faith
mn them But yet for somme years to
coine at least the views of the State
also have to be taken into considera-
tion They have to take into consider-
ation many things They have got to
see that there 13 due representation
mn the judicaary so that it may mspire
confidence among the people There-
fore, for the purpose of the efficiency
of the judicary and for its mtegrity
400 and that it should inspire confl-
dence, 1 submit that the advice of
State authorities should count There
should be some formula evolved that
the state should not be entirely in an
advisory capacity and they should
have an important voice though not
the last word

Pandit M. B, Bhargava (Ajmer)
Mr Deputy-Speaker, Sir, we have
been considering the Demands for
Grants for the Ministry of Law So
far the debate has been concentrat-
ed on the 14th report of the Law
Commisston Prior to this report there
have beén 13 other reports In the
report of the Minstry of Law that
has been circulated among the Mem-
bers, we find that reports 8 to 13 con-
cern the revision of law 1n the domain
of contracts, specific rehef and acqui-
sition of property and others But we
have not the shghtest indication as
to what attitude the Ministry of Law
proposes “o take mn respect of the ear-
lier reports made by the Law Com-
mission, which were submitted as far
back as September 1958

In that report this distinguished
body has laid great emphasis upon the
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aspect of a unified High Court mn the
different Stetes of India I would ask
in all humility what is the policy of
the Government of India on that im.
portant recommendation of the dis-
tinguished and expert bdody, whe-
ther it 1s proposed to shelve that
report and put it into cold storage
And, it it is so, what sin have the
people of the State of Rajasthan com-
mitted so <hat, with stubborness, mn
spite of agitation and widespread pro-
tests and resentment, the Bench at
Jaipur was abolished and a unified
seat of the High Court was set up a:
Jodhpur? 1 would ask, if that 1s the
policy which the Government of Ind:ia
has sccepted, than where is
the reason for this discrim:nation
agawnst one particular State and in
not implementing that policy in res-
pect of other States

1508 hrs

[Serr C R PaTTASHAT RAMAN 1n the
Charr }

I, personally, am fully :n accord
with the unanimous decision of the
distinguished body to establish, m
the interests of efficiency of )judicial
admunistration, 8 umified High Court
1n every State But the gquestion ans.
es, where 1s the seat of tha: unified
High Court to be located” Is 1t to be
located on the ground that there are
parochial and regional considerations
1n a8 nook or corner of a vast and ex-
tensive State like Rajasthan? Or is
1t to be located m some centrel place
where everybody, every ltigant has
equal access, where the dispensation
of justice can be made cheapest? This
policy has to be clarified

I would request the hon Law Min-
ister to please clarify the position of
the Government of India in respect
of this recommendation of “he distin.
guished Commission

So far a3 the genems of the appoint-
ment of this Law Commission is con-
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cerned, I would respectfully invite
the attention of the hon. House to
the announcement made by the Min.
istry of Law on S8th December, 1955,
whereby it announced the personnel
of the Commission and also the terms
of reference of this distinguished
Commission. I respectfully submit ir-
respective of whatever may be said
of the Ministry of Home Affairs, the
primary responsibility to the House
is upon the shoulders of the Law
Ministry to give us categorical assur-
ances as to how far it is proposed to
implement the recommendations. The
last report is in a way a great
thought-provoking and epoch-mak-
ing document in the judicial history
of our country. It is regrettable that
some of the speakers have spoken of
our judiciary in a disparaging man-
ner. In their opinion, judiciary in
our Constitution has a subordinate
position to the legislature. With all
the emphasis at my command I repu-
diate that insinuation. It is based
upon a misconception and misreading
of our magnificent Constitution. The
three organs of the State, the execu-
tive, legislature and judiciary, have
got, within the fold of vur splendid
Constitution. Duties and responsibili-
ties to discharge and the provisions
of our magnificent Constitution place
a hecavy responsibility upon the
shoulders of wur judiciary. It is not
only our protector but also the
guarantor of the Fundamental Rights
of the citizen, The splendid Preamble
of the Constitution says that by con-
stituting India into a sovereign demo-
cratic republic we enter into a pledge
to secure to all its ecitizens, justice,
social, political and economic and
freedom of thought and expression,
belief, faith and worship and also to
secure to all the citizens equality of
opportunity and status. Above all,
we also pledge to preserve the
dignity of the individual in the
sphere of the ever-increasing social
activities. It is a difficult and signifi-
cant role that our judiciary has to
discharge; it is a very notice task. It
has to protect against encroachment
by the executive upon the liberties
of the people of India. It has also
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the duty of giving a liberal and
enlightened construction and inter-
pretation on the provisions of our
Constitution so as not to retard the
onward march of thé couniry towards
the establishment of the socialist
pattern of society and the establish-
ment of a welfare State,

It has been said during the course
of the debate by some speakers that
our learned Judges are far behind the
urge of the time. 1 repudiate that
msinuation. The pronouncements of
the Supreme Court and the High
Courts in recent years, during the last
decade since coming into force of
our Constitution, have been charac-
terised by clarity of thought, lucidity
of expression and profundity of learn-
ing. They have shown consummate
skill and analytical consideration and
a hberahised thought so as to advance
the march of the country towards the
establishment of the welfare State. If
they could not, they will not be doing
the splendid duty assigned to them
under the Constitution. And they do
not stick to the letter of law. While
making use of a hberality of thought,
they are bound to interpret the diffe-
rent pieces of legislation that had been
carelessly passed either by the State,
legislatures or by the Central Legisla-
ture and test the validity and consti-
tutionality of these laws. They may
find that some of these laws have
infringed the provisions of the Con-
stitution; and if they find that the
limits placed upon the legislative
powers of State and the Central] Gov-
ernments are transgressed, the duty
of the Judge is plain. My respectful
submission is that it was an arduous
task and the way in which it has been
discharged consciously by our judi-
ciary is a matter of pride to every
citizen in this country. That is why
the distinguished Commission in its
report has said that there should be
no executive interference in the
matter of the appointment of the
Judges of the High Court or the
Supreme Court.
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The Constitution-makerg and those
of us who were associated with the
noble task of ¢Constitution-making,
when article 217 was enacted never
thought that it would be abused in the
manner it had béen abused during the
Jast ten years so that most of the
Judges appointed not only in the High
Courts but in the Supreme Court are
more or less nominees of the Chief
Minister or of other executive heads.
This is a state of affairs which had
been condemned in & very strong lan-
guage by the Law Commission. I ask
the hon. Law Minister in all humility
whether the Government has any in-
tention to implement tiie recommenul-
tion of this distinguished Commission
and alter the wording of article 217
80 as to make it clear beyond doubt
that it will be the duty, sole and
exclusive duty, and responsibility of
the Chief Justice of the High Courts
to make appointments of the Judges,
solely on the basis of merits and this
is a duty which he has to discharge
with the concurrence only of the
Chief Justice of India.

It has been said that the Chief
Minister must have a say in the matter.
Yes. The Commission itself hag con-
sidered that point and it has recom-
mended that the only voice that can
legitimately be given to a Chief Minis-
ter in this matter is merely a nega-
tive voice but he could not and must
not be given a positive voice—nega-~
tive voice in the sense that a certain
proposal may be made and then that
proposal must be sent to the Chief
Minister who has the liberty to ex-
press his opinion about that person.
But he could not insist upon the sub-
stitution of that person by a nominee
of his choice. That right, if it exists
within the fold of the present Con-
stitution, must be taken away in the
interest of the independence of the
Judiciary.

The next point which I would like
to refer to is the recommendation re-
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lating to the upgrading of the age
limits of the Judges that adorn the
High Court and the Supreme Court.
The proposal iz that the limit must
be raised in the case of High Court
from 60 to 65 and in the case of the
Judges of the Supreme Court from 65
to 70. In America and other advanc-
ed countries, there is no age-
limit upon the Judge. So far as he
is physically capable of discharging
his own work, he is at liberty to
occupy that great oficee. But in
India, if we are to have recourse to
age-limit, the recommendations of
the Commission are moderate and it
wifl 6e necessary in the interest of the
high degree of work expected of the
judges that the age-limit of the judges
be raised in the manner sugested.
They have also suggested that the age-
himit in the subordinate judiciary be
also raised to 60.

In the matter of salary, the Chief
Justice of the Supreme Court in
America gets 20,000 dollars which has
recently been raised to 25,500 dollars.
The Commission says that m view of
the economic cond:t'sms the salary of
our judges cannot be recommended
to be raised. But, Sir, so far as the
allowances, pension, leave and otfer
things are concerned, they have made
important suggestions and they should
be considered. .

Lastly, I would call upon the Minis-
try of Law to accept and implement
the recommendations of the Law
Commission in respect of the under-
taking of an All-India legislation on
the mode] of the Bombay Separation
of Judiciary and Executive Functions
Act, Act 23 of 185), and to make an
all-India legislation for the immediate
separation of judiciary from executive
functions.

Shri P. B. Patel (Mehsana): Mr.
Chairman, Sir, I thank you for giving
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me time to participate in this debate.
I submit that we appreciate the intel-
ligent labour put by the Law Com-
mission. The report is a very valu-
able document. It has come at a
proper time when it was required in
this country. We know that the ten-
dency of the executive to usurp the
powers of the judiciary has been on
the increase in our country. In every
legislation that we had—no doubt, we
are also responsible to some extent—
the proposal was to give more powers
to the executive usurping the powers
of the judiciary. And, in the name
of tribunals we excluded the jurisdic-
tion of the judiciary.

The Law Commission has made cer-
tain recommendations, and I think
this Government will implement
them. I personally feel that whatever
tribunal it may be—labour tribunal,
income-tax tribunal or any other tri-
bunal—that tribunal should be under
the High Court and members of the
tribunal should be nominated or
appointed by the High Court. The
Government should have nothing to
do with the appointment of the per-
sonnel of such tribunals,

*What is happening today? No
doubt, some of my hon. friends re-
ferred here to the separation of judi-
ciary and executive in the Bombay
State. It is true we have separated
judiciary from the executive. But,
what is the trend? In the Police Act
and in other Acts the powers have
been given to the executive and the
judiciary has been debarred from it.
I can give some instances. A man
can be externed even by a police
officer. A man can be externed by the
executive, and there is no appeal or
revision to the High Court or any
other judicial court. In the Panchayat
Act and even in the Local Boards
Act there is a clause that if there be
any dispute regarding the election of
the President or Vice President the
fina] authority is the Collector and
none else, the man cannot go to the
judicial court. Therefore, the ten-

for Grants 7030

dency wag to usurp the powers of the
judiciary and centralise all the powers
in the executive. At this time the re-
port has come, arfi there are very
good suggestions in the report.

A very good suggestion that I like
is the creation of an all-India judicial
service. It is necessary that we create
this service on an all-India basis. We
know that a strong judiciary, an in-
dependent judiciary is the backbone
of democracy. Ours is an infant
democracy, and in the infancy of our
democracy the tendency of the excu-
tive was to usurp powers day by
day. Under the circumstances we
require to safeguard the democracy
for which the judiciary should be in-
dependent and strong.

A right suggestion also has been
made by the Commission in regard to
the appointment of High Court Judges
and appointment of Supreme Court
Judges They have said that this
should not rest with the executive. I
think that is a very proper suggestion
to keep our judiciary independent of
the executive I think the appoint-
ments, promotion etc. should be at
the discretion of the High Court Chief
Justice and the Supreme Court Chief
Justice.

Sir, I go further and submit that
the whole judicial department should
be under the High Court. What is
happening today? For their appoint-
ments, prospects etc. they go to the
executive. Therefore, naturally they
are to be on good and friendly terms
with the executive. The result is that
with the ten years working of the
judiciary people have been losing res-
pect which the judiciary deserve. So
far as appointments are concerned,
that has been done on a communal,
regional and political basis. That has
also, rather, decreased the reputation
of our judiciary. I would submit that
the recommendations of the Law
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Commission be accepted and 1mple-
mented.

A suggestion hag been made by my
hon friend that the judicial courts
should work in the regional languages.
I absolutely agree with that sugges-
tion I am coming from a former
State of Baroda There we had all
law books in Gujerati The plaints
and appeals were also submitted in
Gujerath The arguments were done
in Gujerati My expenence 1s that
we worked well. I think if we adopt
regional language in our courts, at
least up to sessions courts and distnict
courts, 1t is not bad. After all, the
clients who sit nearby must under-
stand what the advocate does Now
the advocate is arguing in English and
the client does not know anything.
What happened 1n Baroda® Ubpto
the time of merger, we were practis-
ing in Gujerati. Afterwards we had
to practice in English On one side
we got rid of the Baroda rule hut on
the other side we got the English
rule I think in our country we
should adopt our regional languages
up to the district level.

1 wish to say something about the
appomntment of Government pleaders
and prosecutors In Baroda, the
Police Prosecutors were conducting
the cases on behalf of the Govern-
ment They Wwere not under the
Police but they were under the Judi-
cial Department before 1949 and that
was the case in Baroda for years to-
gether. We find the suggestion now
in thig direction in the Law Commis-
sion’s Report, but this is a suggestion
which had been implemented years
ago in Baroda territory. It is desir-
able that this should be done because
the duty of the Police Prosecutor is
to get justice and not to get convic-
tion Today, the Police Prosecutor
feels that he must secure conviction
and does not care for justice

¥ would like to mention one other
matter relating to the pay scales of
the judiclary. Much has been mid
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regarding the low salary of the High
Court judges and Supreme Court
judges. 1 am of opinion that the
magistrate should be paid at least
50 per cent more than his present
emoluments We expect something
more from the judiciary than the exe-
cutive. We know, Sir, that the
executive officer gets so many things
done and he 1s not expected to be so
honest as a person serving in the
judiciary. We expect much more
from a person in a magistracy

Mr, Chairman: This 1s the first time
I hear of any degree of honesty!

Shri P. R. Patel: We expect
something more, Sir, and 1 think, the
salary should be a lttle bit more
Today we are paying thém meagre
salaries and we expect 30 many things
from them I would suggest that the
Government should look into the
matter

Lastly, I would submit that after
retirement, the High Court judge or
the Supreme Court judge shouid not
be allowed to have any job under the
Government Otherwise, at the time
befor his retirement he would just
try to please persons in the executive
so that he may get a job after
retirement. I may refer to the story
that was referred to by other hon.
friends about a Chief justice going
to an Embassy I think that it was
wrong on the part of the Government
to have selected a person who has
served as judge of the High Court
and 1t was also wrong on the part of
the person to agree to serve in that
capdcity

Therefore, I feel that there must be
a law 1n this country that the man
retiring from the judiciary may not
take any job under the Government.
We should give sufficient amounts of
pension to the persons in the judicial
services, ‘There are very good, honest
persons in the judicial departmient;
and they die as paupers, while, as
we know, sotne persons serving in the
executive, especially in the Police
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Department, leave a lot of money
after them when they die. So many
stories are also szid regarding the
political workerds. When they die they
also leave behind them a very good
fortune., So, I am of opinion that the
High Court Judge, the Supreme
Court Judge and the District Judge
should be given a good amount of
pension.

Shri Jaganatha Rao (Koraput):
Mr, Chairman, Sir, I have a feeling
that the Ministry of Law does not
occupy a proper place that it should
occupy 1n the Central Government
In 1957, we find, the Minister of Law
did not even have Cabinet rank
I pointed out 1in 1957—speaking
on the Demands of this Min-
istry—that a Mimistry of Justice
should be created The Minstry
should be responsible for appoint-
ments of judiciary and also for
the administration of justice in the
whole country I am glad that the
hands of the Law Minister are
now strengthened by the report
of the Law Commussion The
Commussion have stated that a
Minisiry of Justice should be appo-
inted at the Centre When I say this,
1 do not want to suggest that the
Ministry which 1s now in charge of
the appointment of judges i1s not
acting properly, or that it is not
acting i1n collaboration or in coordina-
tion with the Ministry of Law. I do
not want to suggest that However, 1
would say this that 1t ought to be
the duty and the responsibility of the
Ministry of Law to look to the
appointment of judges and also to see
that the admimstration of justice is
carried on properly in the country.

Much has been said about the report
of the Law Commssion I am sure
the Government considering the report
and that they would come forward
very soon with necessary legislative
changes to implement their recomm-
endations, It has been suggested by
Shri . N Mukerjee that the Law
Commission did not deal with the
problems of revision of laws sccord-
Ing to the needs of the society. He
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means {o suggest that our society is
based on the concept of private
ownershup of property which has come
down from Anglo-Saxon jurispru-
dence. True, it 13 We cannot pre-
vent a man's thinking; nor could we
compel any of our tommunities to
think in the Communist way of think-
ing. Our society is based on certain
principles which are guaranteed under
the Constitution Our constitution
guarantees such freedoms to every
citizen of the country.

Sir, 1t has been suggested by hum
that we are having too much reliance
on precedents How can we ignore
the judicial precedents m the conduct
of our judicial administration® It is
the judicial precedents that have been
responsible for the type of justice
that we are having today

Sir, 1t has been suggested that re-
tired judges of the High Court and
Supreme Court should not be ap-
pointed to any other jobs; more es-
pecially, political appointments Some
hon members have cited the case of
Mr Justice Chagla One of the hon.
members on the other side mentioned
that he went to the corridors of the
Ministers’ residence I would lLike
to state that it was the Government
that had to seek his services A man
of outstanding ability had to be secur-
ed and so 1t was he that was request-
ed—I would put 1t that way-—to accept

the appointment 1 the United
States
Shri Narasimhan (Knshnagin):

Rather, the office

Shri Jaganatha Rao: Therefore, it
1s not correct to say that every Judge
1s appointed to a political job or post
when he runy after the Ministers or
he walks along the corridors of Minis-
ters’ bungalows. It is not correct to
say that We cannot generalise on
such fumsy grounds

We cannot also lay down an infiexi-
ble rule or law that no High court
Judge or Supreme Court Judge should
be eligible for any other appointment.
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If a Judge is suitable for any job, cer-
tainly he should be appointed. I see
no reason why the prospect of a judge,
after retirement, being appointed to a
job to which he, may be best suited
should be deprived. I think it would
be a dangerous move if we accepted
that proposition.

I am not going to deal with all the
recommendations of the Law Com-
mission as several hon. Members have
already spoken about them, and I am
sure that the Government will come
forward soon with suitable legislative
amendments. But there are some
matters which do not require any
legislative amendments and I think
the Ministry of Law should imple-
ment those recommendations of the
Law Commission as early as possible.

One of the recommendations is the
separation of the judiciary from the
executive. It is a very salutary re-
commendation and Article 50 of our
Constitution also envisages this. It is
a pity that even nine years after
the Constitution came into force, no-
+hing has been done in several States
regarding this matter. I know that
in Madras and Andhra they have
done it. The system there is, the
functions of the collector are separate
from the functions of the district
magistrate, and the district magis-
trate and the district judge are inter-
changeable offices, and they are direct-
1y under the jurisdiction of the High
court. The collector and district
magistrate, however, has the power
to teke action in certain cases of
emergency under sections 144 and 107
of the Criminal Procedure Code.
There are also cases where the mun-
siffs also are invested with first-class
magisterial powers. I think that every
State should be asked to implement
these measures as early as possible.
1 do not know why the Central Gov-
ernment has not even been very keen
on the implementation of this neces-
sary and salutary change which the
Constitution envisages.

Another far-reaching recommenda-
tion is the legal aid to the poor. Our
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Constitution says that every man shall
have equal protection, equal freedom,
justice and all that. But how is it
that in every State it is very difficult
for the poor man to go to the court
and seek relief, not to speak of the
High Court and the Supreme Court?
So, in such cases, I see no reason why
the Governments of the States con-
cerned should not take up this issue
in right carnest.

As the procedure now stands, litiga-
tion 18 very costly. It is not meant for
the poor. But is only the rich that
they can go to the courts and vindi-
cate their rights. So, what has to be "
done? Should not anything be done
to safeguard the interests of the poor
and the less privileged sections of the
society? 1 think the Law Ministry,
on the strength of the recommenda-
tions of the Law Commission, will now
do well to goad the State Govern-
ments to proceed with the necessary
legislation in this regard. Of course,
I should say that there must be more "
voluntary effort on behalf of the mem-
bers of the Bar. They should also co-
operate and try to serve the society
as well,

Another recommendation which I
would deal with is about the creation
of an all-India judicial cadre and the
creation of an All-India Bar. I see no
satisfactory explanation is given by the
Government to show why this has not
been done. The legal profession in
the country has been agitating for a
very long time that there should be an
i)l-India Bar, and that has not been
taken note of. Similarly, the creation
of an All-India Judicial Service would
be very helpful and would create
a healthier atmosphere in the country.
Judges can be transferred from one
State to another and from one High
Court to the other, and we can be sure
of getting impartial justice It the
judge of a High Court—I do not mean
to say a word against their integrity
or honesty—happens to occupy the
post in a State for a long number of
years, naturally he would develop
some likes and dislikes. So, it is
better, as is done in other Government
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services, that the judges alao are
transferred, atter they had been for a
certain period of time in one place,
to another place.

When the appointment of judges is
also left to the responsib lity of the
Ministry of Justice or the Ministry of
Law, ag it is called now, without the
interference of the Government of the
State, I think a day will come when
we shall be proud of our judiciary n
the country

Another matter wh.ch has not been
referred to by the hon. Members so
far 1g about the Income-tax Appellate
Tribunal. The members of the Tribu-
nal are appointed on a contract basis
for five ycars, and some of them are
also re-appointed after the expiry of
the term, but they are not entitled to
any pension or gratuity or anything
hke that But they deal with very
important matters involv ng lakhs and
crores of rupees They should have
some sense of security so that they
can discharge their functions more
sincerely and with greater care So,
something has to be done n this
regard

I was speaking about making justice
cheap and speedy I said that just ce
as it s admimistered today 15 not
meant for the poo- and 1s not within
the reach of the poor man Take, for
instance, the court-fee that 1s payable
The court-fee 1s a State revenue, and
the States nowadays have been
increasing the court-fee by even
double the rate I know that mn
Madras they have practically doubled
the value of court-fee payable. In
some other States, the rate of court-
fee has been increaced bv 50 per cent,
so much so that 1t is difficult for poor
men to go to court What was sug-
gested by the Law Commission is that
in appeals, only half the court-fee
payable by the client may be ordered
to be paid so that poor people c¢an
afford to go to a court of appeal against
a decision which goes against them.

About the Administrative Tribunals,
T have a few words to say. In a wel-
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fare State the activities of the Govern-
ments of the States are expanding in
several directions. It i3 but natural
that there should bertribunals, but the
junisdiction of the High Court, the
powers of the High Courts to review
the decision of the’tribunals, should
be mamtained. The Law Commission
has accordingly recommended to that
offect. I think the Government should
s.raightaway accept the recommenda-
tion so that the powers of the High
court under articles 226 and 227 are
not taken away.

Under art cle 226 there is another
spag. Unless the officer or authonty
against whom a writ 1s sought stays
within the territorial jurisdiction of
the court, no writ can be 1ssued The
Government of India has the head-
quarters at Delhi, and supposng an
officer hag no headquarters within the
territorial jurisdiction of the High
court, the high court concerned can-
not 1ssue a writ Section 226 has,
thercfore, to be amended suitably.

I would say a few words about the
election law, because elect on law also
comes within the purview of the
Ministry of Law. I would request my
friend the Minister of Law to simplify
the election law Of course we have
amended the Representation of the
People Act recently, but I am afraid
we have hurried through the process
and not g ven a serious and careful
thought to it Of late, 1t has become
the tendency of the Government—I
am sure I would not be misunder~
stood—to ruch through every legisla-
tion without giving thought to it
When 1t 1s struck down by the High
Courts or the Supreme Court the Gov-
ernment come forward with a valida-
ting ordinance and a validating law.
1 request the Govert ment to devote
greater attention to this, so that when
it comes forward with pieces of legis-
lation the difficulties can be avoided.

Shri Narasimhan: Mr. Chairman,
firstly regarding the Law Comm ssion’s
report, all of us, whether in the admi-
nistration, judiciary or the legislature,
should be very grateful to those emi-
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nent men for having brought out such
an eminent document and set people
thmking. I hope Government will
seriously cons.der the report in detail
They should divide the report into
three or four categories, points which
may be attended to immediately, etc
They should divide the report into
various kinds of subjects and start
implement ng them in quick instal-
ments. Otherwise, since the Commis-
sion is becoming more or less a conti-
nuing body, they will come forward
with further reports and you will be
caught napping. You would not be
able to cope up with the reports of
the Commussion So, 1t is better that
we take quick actior)

Mr. Chairman: The Commission will
now deal with statute law

Shri Narasimhan: That will be
equally important So, the sooner you
do things, the better it will be. One
of the most inoffensive of the recom-
mendations of the Law Commission 1s
the one that a special officer should
be appointed to implement the report
I would not be surprised if Govern-
ment have already done something
about it, because 1t is such a simple
and natura] recommendation If they
have not already done :t, I hope they
will do it a5 the first step towards
implementing the recommendations
They should have a special division to
implement the report. This 1s contain-
ed in the classified summary of recom-
mendations, Part 1, page 3

You yourself, Mr. Chairman, and
Mr Jaganatha Rao have already refer-
red to the need for changing article
226 in order to facilitate writ appli-
cations before all the courts, instead
of confinmng it to a particular court
and making 1t a privilege of that court,
thereby depniving the privilege of the
common man to seek redress in all
courts

The Law Commussion have naturally
thought about many matters. They
have given advice on matters pertain-

MARCH 18, 1089

for Grants 7040

mng to the Centre, the States, amend~
ments to the Constitution, etc. There
are one or two recommendations which
we in this House should also attend to.
There are certain recommendations to
be attended to by the Cabinet as such.
There 1s a suggestion to the depart-
ment dealing with drafting of Bills.
They are very interesting and that is
why I want to read them. For instancs,
1t says:

“All fresh proposals for legisia-
tion, unless of emergent nature,
should be submitted to the perma-
nent Commission for detailed
examination before enactment.”

“All immportant Bills should be
circulated to the public courts and
the Bar associations for inviting
opinion ”

We have come across cases where
there have been mistakes because they
were not referred to State Govern-
ments Though the mistakes have not
come to prominence now, I am sure
they will come later on I am refer-
ring to some provisions in the Repre-
sentation of the People Act where
certain village officers and revenue
officers of one State were referred to
It was not enqu red whether similar
officers were there in other places or
not, whether they are also to be
brought in the same category or not,
etc  So, due opinion of the State
Governments should be taken before
we take the final step.

There 1s another advice:

-

“All important rules should be
submitted for prior scrutiny to
the permanent Commission assist-
ed by an officer of the concerned
admin-strative department.”

“Legislative programme should
be adequately planned in advance;
full and adequate instructions
should be given to draftamen and
sufficient time should be given to
them for scrutinising and reshap-
ing the amendments moved and
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accepted in  Parlinment or the
State Legislatures.”

This is very necessary. When I go to
the mofussil, even in small districts,
1 come across lawyers saymng, “Your
legislation creates great dufficulty; it
does not seem 1o have been well
thought out”. They almost blame the
legislators, but I know for certain how
th.ngs have happened. None is te
blame in particular., The polcy s
evolved by the Cabinet and the drafts-
men are directed to draft the Bills and
the Bills come before the House. The
House i3 a huge body representing
various shades of opinion. Being in
@ large number, they are capable of
yielding 10 ceriain emotional appeal
and so, the whole concept of the law
is changed and legislation becomes
contradictory. Therefore, Government
will do well to invite Members of
Pariiament unofficially and find out
what they thunk about 1t; legislation
should be directed towards that end
If that is done, last minute change:
brought about by the House and the
inability of the Government draftsmen
to cope with the s tuation 1mmeditely
can be avoided That w:ll add to the
correctness of legislation.

Regarding election tribunals, I have
one point. I have found out from
personal experience that their needs
are not looked after. Sometimes they
do not have typewriters In the course
of . trial at one t me, I found that
the typewriter went out of order.
Even comes of proceedings, vertain
papers, rules, etc. are sometimes rather
dificult to get. I would not be sur-
prised if they have improved later,
but there were such difficulties. Apart
from election tribunals, there may be
other tr bunals as well I hope this
aspect of the matter will also be
remembered.

Finally, the burden of legislation
has come very heavily on the Law
Ministry and they have been doing
their best about it. I congratulate
them on their achievements all these
years. I hope they will bestow great
attention whenever leg'slation is made
and see that all our laws are foolproof.

PHALGUNA 27, 1880 (SAKA)

Jor Grants 7C42

Shri Supakar; Mr. Chairman, many
speakers have dealt at length on the
corroding influence of politics on our
judiciary. It is yn!ortunlt.e that in
India politicians are swayed more by
pass.on than by reason and we are apt
to think that those who differ from us
are reactionaries. That is perhaps the
reason why, when Mr. Khadilkar made
his speech, he said that judiciary
should be subordinate to the sovereign
body of our country, the Parliament,
thereby laying undue emphasis on the
sovere gn character of this Parhament
and underestimating the responsibility
that is given to the Supreme Court
and the High Courts by the Constitu-
tion of our country.

16 hrs.

I shall not deal with the influence
that politics has come to play on
judic ary during the last ten years.
There have been people in much
higher circles than Shri Khadilkar
who have not hesitated to say that the
Judges are living in an “;vory tower”
and that their job 1s to ‘“keep sitting
wear ng wigs and gowns for a number
of hours a day and look very learned.”
That s one aspect of the picture. The
other aspect is that of influencing our
judiciary. Our judiciary has been well
characterised, as has been quoted by
Pandit Thakur Das Bhargava, in the
statement of a Judge of a High Court,
which «ays:

“If the States Ministry continues
to have a powerful voice in the
matter, in my opinion, in ten
vears’ time or so thg last of the
judges appointed under the old
system will disappear and the
independence of the judiciary will
have disappeared and the Righ
Courts will be full with judges
who owe their appointment to
politicians.”

That will be an evil bad day and that
may, in the opinion of some of the
Members, might help the development
of socialism but ‘n that process demo-
cracy will be killed,
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Now I will deal with some of the
aspects in which the Law Ministry is
directly concerned®' You know, Sir,
that the Law Commission has submit-
ted several reports regarding the
revision of legislation on subjects like
partnership, limitation, registration ete.
Though some of these reports have
been submitted as long ago as three
years ago, no acton has been taken
as yet. This is one aspect of the res-
ponsibility of the Law Ministry that
is being discharged in a very unsatis-
factory and very slow manner.

There is another aspect of the prob-
lem which is croppng up with the
development of our public sector
which needs the attention of the Law
Ministry more than the other Minis-
tries of the Government of India. As
the public sector develops, we have
to go in for more and more new types
of contracts regarding different k:nds
of business in our public sector like
steel, shipping, housing and other sub-
jects. Those contracts have to be
scrutinised by the Law Ministry. It is
a sad experience that in the past we
have undergone a huge amount of
loss, delay and other difficulties on
account of our not being very strict in
our scrutiny of these contracts and by
letting many loopholes in our con-
tracts with the various concerns who
have come forward to develop our
public sector.

These matters have to be looked into
very carefully. I am afraid that the
Law Min'stry, as it is constituted at
present and the staff that goes to man
it are probably not sufficiently active
or numerous enough to look into these
matters. But unless the draftsmen and
other persons are more active and
their strength is added up. we ghall
not be able to cope with the newer
and newer responsibilities that are
devolving on the Government of Ind’a.

In this connection, I will say that
there should be proper co-ordination
between the Ministry of Law and the
other Ministries which are concerned
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with the nation-building activities,
espacially the Ministries which are
engaged in the development of the
public sector.

One aspect to which I wish to lay
cemphasis is the leg slation that we are
having from time to time. It is a
painful experience that in many of
the enactments, both in the Centre as
well as in the States, there is what is
known as the “Henry VIII clause”
which excludes the jursdiction of the
law courts on that legislation. That
is a most unsatisfactory state of
affairs. The Ministry should always
take care to guard zealously the rights
of the citizens to take recourse to a
court of law when their rights and
privileges are infringed.

Another point which needs emphasis
is the legislation in Hindi. The Sup-
reme Court and the High Courts
probably will be asked in the future,
if not ‘'n the very near future, to con-
duct the arguments and to have the
judgments in Hindi,

16.08 hrs.

" {Mr. DerutY-SPraker in the Chair)

The Committee which was appointed
to look into the report of the Official
Language Commission has given its
report. In the mean while, it we
realise the responsibility and if at all
we intend to change English from
being the official language of Supreme
Court and the H gh Courts, evep, if the
change is to take place after 20 years,

*we have to take steps now to have our

laws translated, either into Hindi or
the local State languages and we have
to use less and less of English. Also,
the roporting of law, the judgments,
arguments in and so on in other langu-
agez have to be looked into. In these
matters I think the Law Ministry has
a big respons bility.

‘Then another point which I wish to
raise is the delay in the disposal of
cases. Though the Government of
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India mey not be directly responsible
i these matters, 1 specially draw the
attention of the Government to those
cases 1n which the Government is a
party, specially the Government of
India and 1n some cases the State
Governments It is a well-known
feet that when an ordinary case bet-
ween two private parties takes a year
or two to be dispogsed of, it takes
nearly twice as long for a case to be
disposed of 1n a case 1n which the
Government 1s a party and mn which
the Government has to pay some
money. There 18 absolutely no excuse
whatsoever for the Government. which
enjoys a very much more privileged
position than an ordinary citizen of
the State, 10 permit the case Yo De
delayed so long I believe the Gov-
ernment will take all steps to see that
it does not claim any spec al 1ndul-
gence fram courts so far as these cases
where the Government 1 a party are
eoncerned

Now ] will refer to a small pomt
before 1 finish, and that 1s about the
All India Services’ We have some
bitter experience from the All India
Administrat ve Service This matter
has been referred to by some previous
speaker, where junior officers without
sufficient experience become heads of
districts and their administration 1s
not suffic entlv satisfactory and not
sufficientlv able  Consequently, the
admmastrative standard  throughout
India 1n different parts of the States
1s gradually going down I wish the
same story may not be repeated in the
e<tablishment of the All India Judic al
Service I beheve the Government
will think twice or thrice before they
give serious thonght to the establish-
ment of an All India Judicial Service

ot wowww v Jwrenw WA,
T ST o ¥ o fafw ey @ wd
¥ woperl ax e @ ?

Mr. Deputy-Speaker: Hon Members
who want to speak should give some
indication that they are readv to
speak. When I was looking this side,
they gave no indication.

for Grants 7046

Shyl Khushwagt Rai: I was looking
that side, unfortunately I have been

waitang 80 long I thought I would
not get a chance *

Mr, Deputy-Speaker: All right.

o gEEwY U9 g we § A
wrefaare §f @1 § ¥ 1@ W@ Hm
ar ¥ fo a1 sfgwa w1 I sfd
Rt &, W 9 fewrfad § 8w 9T
oYE s fapan o1 awer § @ A fear
oy &% ¢ 1 Al aww F SR afed ag
are O A *gT e WIR BN A g §
fa &1 g o Fawrfed Y & IO
wue foar arg & gy e A
fafree? v wfeey arar wifgd WiT
s &% fafare< o afeq off avv
4 I A7 sfsw Ay N T e
faerftd & 7 97 W A

o S o § fe aga &
ay o% f5 efafrgae oo wfew
#Y A AT § JAET qTAT T FIHCH
@ & Wi agw @ aF & & Foew
feg oy g fafer d @ 21

ot i AT 9gS> gk UF Ay
N BT ) I v A v Ay
5 w99 & 9w ¥ 78 gova W=
urt & v §m fafre =1 ¥ ww
fRA s s dar 1
IR 3 A =y fo 2@ twiwg fs
ar fafret B afer ok dwfer w
&/ fear e ar vk 1% @ fafae
wiv 0 a7 gafae e oSy &
WY W e fear arw 9 )
wR 9% a1 f& goer et afase
T EY 56 AT T IFIT T AGT IV L
! wawr At ov @ oform frvean §
Wi ¥ 13 § T §zx & fafamx urs
sfeew frr wfgd ot sa% areqe
R p gy faw
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(s e <)
0¥ ¥ = gy 3 IEN of R o
a3 Prafede v &% Wik ST
TRved ¥ U W ax ag § 9 s
a7 wfr & ot Foid & & sewd o
fawfed & 91 o W § ¥
A qw @ R I AR T g @
wararqd fafw wore & Wi 9% afcg
€ T w7 s s wigar
e g fawifor ag & f& orgr g &
wfirger & ag % § s oot o Frgfier
Fmgpie Ff e g 9w
¥ @, dfaferw, G W wgw
safetaq s @ & 1§ TOwaT §
f& @ ama o g ff = wT A
wifed | ST gw Wgd & e gk Aw W
qTay ¢, g 2w F feariat 6
ot gaa Iufa g at ag s ¢ e
ar Q¥ ¥ wfegg Fe frr & o o
faeqre @Y, WX ST W fawam oy
& ava ¢ ww I 2 &Y Pt frgfy
AR FrETw TR § IT T
Rt T M am
d giw A ogwrary ag
# O wEwa ® d37 91 WY qgr 97
WE T FT RTAAT A PAT W I
graw & agy A agw gl S A A A
o gf TR A% T WA g v 9w
ey ¥ oF 9% ¥ fagfer g & e
afezy € 7 ff & faars faw wafae
T & oy fr 781 & < fafree s
4 T xg o & frrfer gr ) oY g
T w7 FAT 7 TAET A O gwT
q¥ PN e gra ¥y Fg W 1w
wife= @@ ag" g1 W 41 @ &
aX & AR ofY T I A w1 WY wE
HATE 7A@ o1, a7 wrAT 6 wafeew &
g aqr, @ 0T T A e wifeas
AT &7 WNHFC I7 ST T 97 | @Y
% afeew #t s g o agic
wa Fady ¥ wgr & e f a0 g wax
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ww wY wfy wgAr <ifgy @ (wd or
R §, wrrr aw B Ay o
wrarwrwar aff €f 5 g Orf Qe aner
wF | A 7 wrak qfcd ¥ tafe Th e
ok fafy 7oy & afcd o o &
ag fewifer o wgar § fe ww ag
& frgfrmr gk 3 F oY o §
FEHT TFT qg T ) § Qe Frqfdt
! & g ST Wfge | F qg S
§ fe fafs s sy qu F g g e &,
Afwr & qraar g e fafe oo etz
™ ¥ @ I am g A
WYeTT & v | gafag § 4 I T
¢ f5 g o7 7w A w0

o7 4 §g I {7 TAY # F7T-
ATEEY F AR F FEw Ng g W
qawar g F Q@ 37 O TN 137 w7
afasre 2

o ATy St Aw WA A aw k
fr ax fafredy Y s & ey dw
*Y ot § T srervAaT ag g ¢ s
N I N aTer A T w
¥z 97 faqg A § 1 T ¥IF W9 WA
& feqrEdz e Avre ohwd #r o
feare 4 it @ T fedmw @1 o7
T i Ty § afeF W owd s
FfaAfer feardde & ae 3o fezse
& adr 1 17 a9z ¥ A+ o9 P
%1 9341 3 TA6 frzm & MAA¥ Ik
7 qrgely gy § ot an ff aw qtdy
gt « & 7 adr ¥ uF wgrAw ¥ AW
T F qE A1 Az oft A8 AR
for 3347 frfw worerr & kY wifioery
¥ qan W7 I A | A F Sanen
¥ 5 o« fewmr Ao #F wnd e 396y
AN foar® aardy g IH (¥ A w7
wIra AT ad fF tE avg o ax

agt
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ot oy & & qelr Ty Tg wow
g f o o sy A foarlt
ofy § 1 % wawar § fw dfewn w1 fas
fawizg & ff g wofie 1 g4 W
arry § fr gr w1 ot e gl €
A AT W w1 wrg FeRTe dA X0
Tg W AW ey § N famee
awz qefiew § fewrr ofgg 1 #
g e e MW aw &
fomre & afy foar wfygw o

et ara # g wPEHI BN WE
F a2 & a3 s wgar g 5 xaf
wreifwe wm givge 20l o
funie AT 0 F N ¥, 10,000 TAT
feamar war @ 1 3wy @fremT fraor
qes & ¢ fear man @ &few gad Fa
}ot,voo W fagve faar mar &
WY WTGT FFT ATAT F, INET ¥E
. frrorafi fearma @ ag AfTwww A

a6t s fe oA\ e T 20

T aw AW fesmen & vt § wgdt dn
N & wHarew & oY w74 & a7 7
FEAT AR E )

AW ¥ @R AT T REAG
LR A ¥IwEH & a7 fos fway
qafer ¢ i & ol ox @1, Alww
7q wgre @ fe 9t ofers wsefee
F U AT BT ENE ST a1 H
XE WATAY 7 et a8 fwar s
WY N9 § qg qa 7rRA Wy & fE
TG FwR O gt § forrsd ey
A a1 w8 S ey
AT Ao Tz & P w1 @ @
w&T w1 fr v 7 DA w1
S oreh ¢ 1 gAE A A A AT
. WY §Y g g el s &
sl ) | fae Fagsgrmar t 6w
Wag ¥ F X ¥ 0
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madde ¥ oy fed o § xw ST
w7 safre foar wrar & ) wc @RT £
A 3t rraT argm fs foc ag wagrar &
fr w uhige 7 s waw @
xYar

ol aw g § e g @ wiw
& e § w1 fad wd 3 aum
w8 v fe Qur w0y frar s &0
wmart & fe N g WA
EFT I ¥ FHOT WA AT Few WY
N AT T F PPN TN T IW 2 W@
FHA WM gt ™ e ¥
A wwr ofms qeeRw
3 7 R ae o, § e
7y g1 ome ¢ fix wfie ag www gt
¥ o g & safed ww vl W6 wriand
afy ®v q%q |

@ am At d sgar g g iw
a7 78 & & W g e & § R
ad w3 & f& ww sy A W
Hag ¥ 2 5 72 ¥ 7 =i WY
frger &% | oift o e F O
AT AoET wW @ § 1
arer A AfET e § I 9
WY 2§ | AYT 97 97 T T WA
Tt ey, o aw w fage & o
afra A fark at § v
T I T AR AN § GRS
ffeee a7 %Y SrneTeY aga Wl § )
T ITH AT WG OF WY FHT
1 Saew Y W67 W WA SRR
$% s wfra § qeeHl § rARanE
Adeft & ot wv ww et ws
fafaere ST &Y AT SRS 9 A @R
ferft smaT ¥ @ dF fe g afeq
AqT BT E ) HAT I WA T F
o ¥ 0% 1w W aR s i
fefgrmr W2 & dfwew W
ot 7 gk ¥ | deew ¥t
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Iutenw wgiew oo iy
fipdr | dfee fr & ¥ Ty wgr 9T W
g afe ot & ore 83 § TR M F
9 g

ot yowwr v’ I Faerfoer }
fedt w9 ape & s gad am &
7% wg wig g fe @ texe ¥ TE
ar fafrest & swie gé o Wi sww
fore ot gad foay T § 1 AT W
famfedi € 9% o | wg1 v s
I wrAfa g WY & 1 & oY ag W
e o fF oY ag sEwE i W
Iuet fawifn & e frar mar
wfgr dr amw § s ow w9 UE @
fafred & wrte qeA & forrd
are Tt & fafy st o § ot ford
wg A ofaer @ & v A dAe
7 & sy il &y fear mar
Ig T2 3| I A § | AW UF GAAT
ataed
Checking of corruption 1n the
admnistrative machinery of courts
LA wrs sgfeerdt wrr & rrdfeey
oY AR A oE T qET dow o F
o o9 fed & o oW Az & Ag
wEAT qEar ¢ 6 &7 AN 97 o AW
wuer TE guT § S AW A AT &
A qaw & ag a7 A @
fie 9 w1y @ BAw T & AY W A
A W A U AR F oA 1 &
g e M orr A | F
o fewe £, Wt wfsTrear & dfew
& ag Fear e g & s oft
A AN ST AR A Y
9 g7 2% WY gATY Sfaara ¥
ot o feft fafeas & sidze
A AP A9 §, A A 9 4g
Lol AR R R ol
W el § TR} g o R S
afy xr A &, ag aF vmeed AT I
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£ 1 v vl foed ddew oaw
Y, vk Ny rrgpimed aw
wrrar wrgent § Rfen | ay wfy wwar ¢,
Iy A w9 ¥ w7 qwe W ox
fr awd § 1 wwwr wr afefever
f& a7 AR v @ § Wi vl fa®
¢, s % O] wdy W @ §,
Iq I R Y oW F R WAy
wirelt &, oY wra fewframd § 1 a9 v
¢ f& wo 27w Y forwd@ § e 22w
¥ fred & ag oft @ wWr @ ¥
farar< 7T wifgd fr wmt s wrba
& awlt € 1 Jaw ¥ vow @ oS Jar
g § wgr 9% gz Wy o af § Wik
Faw! gre &7 fady ot 7w F @ a7
faarz A gar ¢ | & wwWET £ WX
®zq ¥ WY g T T w8, A
A AAH U9 @ AT N
g |

o A @ a1 o wedr @ W
feart & 7 %g ¥ ¥ ¥ @rsew @
qATT HEAC | WX T 7 OF WAL
fawmr & zrAew faam & 4 & AT
e e w1 fmr & s st
¢ 8 teye # gwra afera @@ r
ot o7 39 ARy I fry ATy
SrTferer gt 47 | IRF A% JAE AN-
fo fret mewow Wit & 1exE H
seethere Fear oy & Wity ag off A7 I
RF saw art & «€ a7 A 5
& 77 AT fgdy wewT et fear
Ty | A gy F a7 e o Ao @
Torfe A w7 w61 AR x@ A F
IR A AT O g & 1wy W ww
fedy wrar wfed & Iw Wl ;A
At gu & Frey fF & o3 oft w93
T A wrzk § fe s figedy & feend
3 ¥ i, A frerfy oy & 0 9w
gt & ware & soly TR Y awdlr
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Mr. Deputy-Speaker: Now, Shn
Subiman Ghose

Shri Warior. I made a submussion
thdat I wanted to speak It has be-

(ome almost a lawyers' day today
Why not call a layman who ha. ex.
pertence of the dock”

Mr Deputy-Speaker: We have actu-
ally started with a layman

Shn Subiman Ghose (Burdwan): If
a layman 1s allowcd to speak, he
will make the judictary subordinate to
the exccutive

Shri Warlor N
Shr1 Khadilkar. This 15 nol fair

Mr Deputy-Speaker: The hon
Member may now pull it out . as
short 2 time as posaible

Shri Subiman Ghose. The Law
Commuission was appomnted presum-
ably, I think, to reform the law and
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[Shr1 Subiman Ghose]

the law courts after Independence, ac-

«cording to the changed circumstances
and in consonance anth our traimmng
and culture and social needs Un-
doubtedly, the Law Commission has
done a Herculean task, but one thing
that strikes me, and which perhaps
has not been noticed by the Law Com-
mission, 1s in regard to addressing the
law courts

I do not know why after the attain-
ment of Independence, when we are
hiving 1n a republic, the addiess 1n
law courts should be as ‘My lord’, or
“Your honour’, or ‘Huzur’ or ‘Dharma-
vatar’. and we shauld continue these
things It makes the judges assume
an overbearing attitude and makes
them touchy 1 do not know whe-
ther 1t has actually happened or 1t 1s
only a figment of 1imagmation, but
there 1s & story which 1s current which
1s this One very big lawyer was
arguing a case before 2 High Court
Judge, and mn this feeling he sad
‘Then gentleman’ Th2t touched the
Judge and he flew into a rage and
said ‘You must address the court
very properly You must not say
like that’ The lawyer answered
‘My lord I am sincerely sorry 1
called Your Lordship a gentleman’

I think the time has com when
this mode of address should be dis-
continued Now practically 1t makes
the busmess of the lawyer to eulogise
and the Judges think that their busi-
ness 1s to be eulogised [ request
the Law Mwister to take steps so
that this form of address may be dis-
continued Nowhere m the republi-
can countries—] speak subject to cor-
rection—are the Judges addressed in
such a wav We have contmued
with this because it 19 the >ystem m
vogue in England because the Judge
there 1< thought to be the represen-
tative of the Majestv and therefore
the Majesty 1s addressed through the
Judge ‘Therefore, he 13 called ‘My
Lord’ or ‘Your Lordship’ But I
think this is a medieval system in a
rerublican countrv I request the

MARCH 18, 1980
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Law Minister to take steps so that he
maght discontinue 1t

The second point I want to urge is
this. My hon friend was taking ex-
ception and saying that they will
make the judiciary subordinate to the
executive 1 do not want to draw
a distinction between the Law Minis-
try and the judges Compai.sons are
always very odious There may be
very great men in the Law Mustry
and there may be very great men
among the Judges But the fact
remains that if we give a blank cheque
to the Ministry, we shall find that the
High Courts will be fllled up by
party men We have learnt by this
trme by bitter expertence that defeat-
ed candidates i1n elections have been
appointed Judges That will be done,
if this blank cheque 13 given to the
executive It 1s said often and on that
the defeated candidate possesses the
requisite qualification, that he isa BL.
qnd 13 a lawyer of some years stand.
ing, therefore, there 1s no harm in
appointing him as a High Court Judge
But my submission 1s that that should
not be done However great he might
be, he has chosen a career, he has
taken to the life of a pohitician and
if he is defeated 1n election, that shows
that he 1s not wanted by the people
But then he becomes the people’s
Judge That 18 an absolutelv anoma-
lous position

1 tried m the last session—I do not
know whether you remember it or
not—to bring formard a Bill for
amending the Constitution regarding
the appointment of Judges so far as
article 217 of the Constitution is con-
cerned but my mmsfortune was that
I could not carry conviction with you
and I ultimately withdrew it

Shri Hem Barua (Gauhati) Con
viction of the House

Mr Deputy-Speaker: He 15 talking
of what happened in the Committee
on Private Members’ Bills and Rese-
lutions
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Shri Subiman Ghose: I think in the
fitness of things the Governor should
not have any hand in the appointment
of Judges. It is the business of the
Chiet Justice of the respective High
Court in consujtation with :he Chief
Justice of India. To ensurc ieal jus-
tice and fairplay, this rule should be
followed, and the Ministers should not
be given any power—the executive
should not be given any power—to
appoint Judges.

In this connection, I want to say
that even in district courts, the mun-
sif may be promoted as Sub-Judge.
Once & person begins his career as a
munsif, he becomes a Sub-Judge. I
think that should be stoppage after
that because it has been fonnd from
experience that promoted servicemen
are not according to the needs of the
country, or, if I may be excused for
saying that, they are not efficient
persons If District Judges have to
be appointed, they have to be chosen
from among the lawyers of at least
ten years’ standing. They should be
recruited invariably from among thc
lawyers and there should not be any
promoted men from the promoted
service brought into that post

Secondly, I submit that in the Con-
stitution there is article 222. But.
what for is it there? It is almost =&
dead letter to all intents and purposes.
We do not find that any right has been
exercised under article 222 of the
Constitution If this article is applied
it will prove two things: one, the
oneness of India, if judges are irans-
ferred from one State to another By
remaining in one place for all time to
come, there might be some sort of
vested interests growing, if I may be
permitted to say so ‘There may be
some likes and dislikes of the judges
towards some lawyers and towards
some litigants. To ensure justice and
fairplay my suggestion is that it will

Jbe better if the lawyers of one State
are appointed judges in another State,
not in the same State. That will en-
sure confidence of the lawyers and the
I"1gant publie.

PHALGUNA 27, 1880 (SAKA)
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Then, I come to another point,
law's proverbial delay. There is
delay everywhere and the law’'s pro-
verbial delay is there. One thing

that sirikes me—one which has not
been mended till now-—is that we
find the cases pending in the High

Courts for such a long time and the
rule itself becomes ineffective. 1 will
give one concrete example

One man was granted a permit for
a motor route Against that the ag.
grieved party made an appeal. He
won the appeal, Then, it was carried
on further appeal and this appeilant
won again. Then the defeated man,
the man who originally got the permit
for three years carried the matter on
appeal to the High Court under article
226 of the Constitution of India. That
remained pending in the High Court
for more than three years and when
the case was taken up it was found
that the permission granted had ex-
pired and so the rule was infructuous

If there is shortage of personnel,
why not appoint more persons who
can dispense quick justice® If it s
found that the rule is infructuous, it
will not inspire the confidence of the
people or the litigant public

I would like to submt one thing
about the amendment of the Criminal
Procedure Code We are told that the
Crimina! Procedure Code was amend-
ed for speedy justice. My bitter ex-
perience is this The Law Minister
had been to my district on the 5th or
6th of February. He went to the law
courts I expected that he would go
to the criminal courts. If he had, he
would have found and would have
been convinced that if a case is filed
before a sub-divisional magistrate, the
next date for appearance is fixed after
3 monthe

Shri A. K. Sen: I did go there. °

Mr. Deputy-Speaker:
also?

Learnt this

Skri A. K. Sen: 1 learnt it long ago.
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Shri Sublman Ghose;: The time at
my disposal is very short and you
have rung the bell. Naturally, I can.
not discuss the Crimmnal Procedure
Code now But it the situation that
hag arisen &s a result of the amend-
ment of the Criminal Procedure Code
1 cons:dered, I submit 1t has changed
for the worse and not for the better
Practically, trials have been delayed
by the amendment of the Crimnal
Procedure Code and I am ready to
prove that There has been delay in
the trizal Moreover some of the things
which should not escape the notica of
the Law Minster, but which do arc
so very mmportant, yet they are very
minor and thev do not speak well of
the admimstration 1 give one exam-
ple When the value of the stolen
property 1s worth Rs 250 1t 1s com-
poundable with the permission of the
Court according to section 379 after the
amendment of the Cr P C It c a
theft case But the offence of 1cceiver
of stolen propertv has not been made
compnundable according to section 11
It 1s possible that in one trial a thief
and the receiver may bnth stand The
thief can compromise the case but not
the receiver 1 fail to under<tand how
that 1< possible Yet that has been
passed bv this Parliament in  that
amendment The thief can go scotfree
but not the receiver I do not know
who 1s the worst offender He can
commpromise the case if he steals but
1if T receive the property from the
thief 1 cannot

I submit onlv one thing and that .s
my experience 1n this law-making
bndy and I say that without meaning
any disprespect It has been sard
that 1in a war truth 1< the first casusltvy
If 1n this law making bodv there 1s
anv casualty, 1t 18 law I request the
Law Minster to take steps so that
law mav take its rightful postion in
this House

Shri A. K. S8en: Mr Deputy-Speak-
er I must at the outset express my
sincere appreciation for the *emarks
snd constructive suggestions which
have rome from all corners of the
House The Law Mmistrv Demands
came *p for discussion in 1957 and thic
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13 the second time that they have come
up again before Parliament during my
tenure of office I noticed 1t than as
I notice 1t today that it is our good
luck that they were not discussed with
any bitterness and i1t shows that we
are functioning beyond the pale of
controversy, whether it 1s this side of
the House or the Opposition When-
ever matters pertamning to Law Minis.
try come up for discussion we are
very gladdened to find that dispas-
sionate and unprejudiced discussion is
always brought to bear when the
debate takes place in this House

Mr Deputy-Speaker. Because law
18 no respector of personalities

Shri A, K Sen. Law 1s not allied
tc any party nor 1s it fastened to the
apron strings of any group It was
reallv very entertaining when I listen
to Shn Khadilkar whom I alwrys
listened to with attention and respect
and Professor Mukerjee I really
admire the speech of Professor
Mukerjee because 1t 18 one which I
really find completely divorced from
passion and prejudice and all the other
bias I must say that he rose to very
great height todav when he dealt wi‘h
the subject which he claims to have
bidden good-bye to long long vears
ago I must say that from all s'des
of the House we have had a very
fruitful discussion and our Ministry is
really oblhiged for the contrnibutions
made by everyone

Let me at once clear some ground so
that there mav be no mistake about
our functions and our responsibiliti>s
Myv esteemed friend Pandit Thakur
Das Bhargava rightly pointed out that
1t 13 not the responsibility of the Law
Mumstry to appoint Judges of the
High Courts or of the Supreme Court
Nevertheless, we share the responsi-
bility as Members of the Government
and I do not think that we need feel
ashamed about the wav our Judgess
have been apvoointed ever since Inde-
pendence in the High Courts or in the
Supreme Court
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I do not for a moment acknowledge
the criticism or the wvahdity of the
«riticism which has been levelled here,
partly based on certain odd obesrva-
tiong here and there from the report
of the Law Commission, that the party
in power used its influence in the
appointments of judges either of the
‘High Court or of the Supreme Court
It was pointed out to the Law Com-
mission, and 1t 1s my due to pomnt 1t
out here once agamn, that never
during the last eight or nine years has
the Government imposed any nominee
of its own either in the High Court or
in the Supreme Court Invariably the
recommendation of the Chief Justices
has been accepted, excepting where
there has been a divergence of opimion
between the Chief Justice of a parti-
cular High Court and the Chief
Justice of India, and it 1s only on one
occasion, as far as I remember f my
recollection 1s not wrong, that the
Government accepted the nomination
of the Chief Justice of India in pre-
ference to that made by the local
Chief Justice If there 1s such a diver-
gence, the Government have to accept
one 1n preference to the other, as it
must, and, therefore, though our
Ministrv 1s not responsible for this
appointment directly under the rules
of business framed under the Consti-
tution, vet, as one sharing the res-
ponsibility  generally for all acts of
Government, 1t 1s my duty to empha-
ticallv deny that there has been any
irregularity or anv impropriety m the
matter of appointment of High Court
Judges or Supreme Court Judges

Reference has been made by my
hon friend, Shri Subiman Gho<e and
also by Shri Mukeriee to the appoint-
ment of a particular person, whom
they have described as an “ex-judi-
c1a] Minister and a defeated Congress
candidate” Shr1 Mukerjee was very
rharitable in his reference to that
gentleman because he knows him
, personally—a verv honourable man,
an able lawver, who was not appoint-
ed by the Government but who was
nominated by the Chief Justice of the
Joca} High Court The Government

PHALGUNA 27, 1880 (SAKA)

for Grants 70

»2W no reason to veto the nomination
of the Chief Justice, as it never does
I a normal case

L]

I must say that 1 hstened with
great regret when Shn  Subiman
Ghose said that if abpointments were
left 1n the hands of the Government
as it 18 now under the Constitution,
we shall pack the Benches with Con-
gress nommees I think he used the
expression ‘party-men’, ! suppose he
meant Congressmen [ thunk 1t stands
to the great credit of this Government
that 1t has never tried to do so, and
not even 1ts worst enemy has levelled
that charge or has been able to sub-
stantiate that charge

Shri Supakar: But there is a re-
ference to that in the Law Commus-
sion's report

Shri A K. Sen: Whether there 1s
any reference there or anywhere else,
1t is my duty to emphatically deny
the validitx of any such reference

Shr: Supakar: It 1s also alleged
there 1t i1s the statement of a Judge
of a High Court—it 1s on page 73

Shn A K. Sen: Without referring to
any prreonaiily which may form the
source of a particular allegation, and
without casting any reflection on thus
souree 1t 1« my duty, again, to state
before the House that any such alle-
gation 1s not based on fact

Shri Nath Pai: May 1 point out to
him, Sir, pecause the Law Comms-
sion we uppointed also will not be
able to answer, that the way he is
proceeding to reply shows that what
they have sa:d has no authonity In
fact, I would say, we should see that
their honour 1s also defended He
says “Whosover may have said it, I
deny” If he denies it he must con-
clusively establish 1n this House
that these remarks to which we
made pointed reference are wrong,
unwarranted, by facts Otherwise,
may I point out the voice of the Chief
Justice?
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Mr. Deputy-Speaker: Let the Minis-
ter now substantiate his stand.

Shri A. K. Sex. That is exactly what
1 am trying to do, ;n answering what
may have appeared in odd passages
in the report. It is certainly not for
me to brush aside or try to ignore
those allegations because they arve
allegations which really ment : an
answer, and it is that answer that
1 am gomng to give. I have no doubt
that the Home Minister, when his
Demands for Grants come up before
the House, wil]l reply further,

But as I was telling the House—
and that fact may be accepted with-
out any doubt-—never has an accasion
arisen when the Government has
imposed a person on either the high
courts or on the Supreme Court
agamnst the nomination of the local
Chief Justice or of the Chief Justice of
India. There is no such instance.

Shri Nath Pai: I only wanted to
read one sentence from the report. It
says:

“Instances are known where
the recommendation of the Chief
Justice has been 1gnored and
over-ruled and that of the Chief
Minister prevailed”

This is a quotation from tfhe Law
Commussion's report

Mr. Deputy-Speaker: Let us hear
the Minister

Shri A. K. 8en: Unfortunately these
instances are not given. Otherwise
we could have said that those in-
stances were either night or wrong.
All that I can say is that never has
an occasion arisen—I have said it
once and 1 repeat it with the full
authornity that 1 have and with the
facts I have at my disposal—when
the Government have chosen to ignore
the nomination of a Chief Justice
preference to one of its own. Only
in one case, when there was a diver-
gence of opinion between the Chief
Justice of India and the Chief Jus-
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tice of a local high court has the noe
mination of the Chief Justice of India
been accepted in preference to that
of the local Chief Justicee. That |is
s fact. It is for the hon. Member
to accept or not or to point out facts
which prove to the contrary,

S8hri Nath Pai: He is only repeat-
ng himself.

Shri R. D. Misra: (Bulandshahr):
Can the hon. Member give any in-
stance when there is no instance?

Shri Nath Pai: Can you confute
what I have read now? This is a%
contradiction which should be sub-
stantiated.

Mr. Deputy-Speaker: It 1s quite
right that there 18 .a recommendation
or, 1 should say, a finding by the
Law Commission But there i1s the
right of the Government to accept it
or differ from it They have the
right to differ. !

Shri A. K. Sen: We shall be very
glad and we shall certainly be pre-
pared to correct ourselves— (Interrup-
tions)

Mr. Deputy-Speaker: Ho: 1s trying
to give the answer He complains
that no instances have been given,
and he says there are none. So, the
hon. Members should cite one ex-
ample at least to show that it was
done

Shri Nath Pai: I cited the sources

Shri Braj Raj Singh: They might
put their case before the Law Com-
mission,

Shri Naushir Bharucha: May 1
know from the hon. Law Minister
whether, when his attention was
drawn to this passage, a clarification,
was sought from the Law Commision
as to why thig allegation was made?
He would have been justified in doing
0.
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Wiuster is not yelding to anybody
Therefore, I hope therg would be no
wnterruption.

Shri A. K, Sen: Perhaps f I  had
consulted the hon. Member earher 1
might have taken that step Un-
fortunately it did not oocur to me
then that I might have consulted Shn
Naushir Bharucha In any event, in
the absence of any concrete instances
where such an unfortunate thung may
have happened, 1t 18 difficult to con-
tradict specaificaily, and the contradiet-
1on must be in general terms as the
allegation 1z But, as 1 smd, 1t »
rather an unfortunate allegation and
we should have been happier if any
concrete mstance was given 1llustrat-
ing that allegation, because a con-
crete illustration would have admutted
of either no proof or disproof

Shri Nath Pal. We remmn totally
unconvinced

Shri Naushir Bharucha. Can I bnng
in per<onalities®

Shri A K Sen. If they are uncon-
vinced, that 13 my mefortune As 1
saud, when the Home Minsiry’s De-
mdnds come here, they will be at
liberty to mention such instances as
they have in their possession, \f any,
in order to substantiate the allega-
tions which have been made or sup-
posed to have been made 1n the re-
port

Mr Khadilkar sayd that no basic
approach has been really indicated in
the report 1 cannot brush aside that
remark very lghtly It 18 true, 1t
must be admitted as such, that the
Law Comnussion has not recommend-
ed any sharp departure from our
rules of procedure or from the con-
stitutional structure of our judiciary

An Hom. Meamber: It 18 possible
Bhri A. K. Sen: Whether 1t 15 poss:-

ble or not is a different matter The
fact is that no radical departure from
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our traditional rules of procedure or
from our traditional judicial structure

them, 1t 15 for the House or for the
Government, when firm decisions are
taken on thus repart, to determine on
this recommendation whether the
traditional structure, traditional pro-
cedural laws modified as recommend-
ed by the report, are enough to guar-
antee for us a system of law and a
system of justice which will brnng
to the door of the common man justice
speedily and without considerable ex-
penses That, after all, 1s the aim of
any soclety which seeks to cater to
the welfare of the common man

1 readily concede that a system of
Justice whxh does not brng justice
to the door of the common man and
make the rights, liberties and the
benefits conferred by our Constitution
and our svstem of Government avail-
able to the common man without
much cffort cannot possibly endear
itsell to the public at large and 1t
must be regarded as having failed in
its primary objective  So, it must be
the aymm of any democratic society to
sec that the people living under it en-
joy a system of justice which makes
justice available to the common man
That must be our aim and the aim of
Parhament, Government and every-
body interested n the system of justice
obtaiming 1n our country It i1s pre-
cisely for that reason that eoon after
our independence, this Commission
was constituted to report on the
enuire judicm] adminstration of the
country and to recommend such meas-
ures as they would think necessary
to be umplemented for the purpose
of making this benefit of justice
available to the common man,

It is true that we may draw from
the experience of many other countr-
jes 1n this field. Prof Mukerjee had
referred to the system obtaining in
the socialist countries I may submit
that there are many things which
may be learnt from there, but I must



067 Demands

{Shr:1 A. K. Sen}

emphasise that our system of justice
15 basically sound and our jud-
ges, whether 18 the district or
in the High Courts or m the
Supreme Court have by and large
contributed fruitfully to the develop-
ment of a just social system and the
development of a democratic gockety,
which 1s guaranteed by our Con-
stitution

I do not agree, if there be any sug-
gestion to thus effect, or if I  have
understood 1t rightly, I had possibly
detected 1n certain quarters a  sug
gestion that the quality of our judici-
ary has suffered a deterarafinn
compared to the British days. One of
the speakers had said that during the
Britrsh  days, justice was  possibly
better administered than it 1s today
I am afraid I cannot accept that
suggestion at all

17 hrs.

I am afraid, I cannot accept the
suggestion that the quality of our
Judges has suffered anv de‘erioration
What has happened 1s that after in-
dependence, as a result of the many
nights that the Constitution has con-
ferred on the citizen as a  result
of many of the laws which had passed
at the Centre and in the States, stniv
Ing to create a Welfare State a new
Pattern of htigation had started, in-
volving a great increase m the
work, not only of the High Courts
but also of the district courts Apd
yet we tried to achueve all that with
the same number of Judges which we
had during the British days 1 had
S€en 1n my own experience how dur
ing the Defence of Indm Act days, 1n
the High Court and mn the other
courts, therewasa terrific congestion
of cases Normal cases could not be
disposed of and 1n many of the High
Courts we have a legacy of those
days even now I have seen the
Judges of those days I had appeared
before them myseclf, some of them
grod judges, good English judges I
have also appeared before our judges
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before and after independence I am
happy to say that even today our
judges m the High Courts and in the
Supreme Court, quality for quality,
standard for standard, education for
education and erudition for erudition,
are equal to, if not superior to their
compeers in those davs They have
done a magniticient job in the Sup-
reme Court and in the High Courts
They have upheld the principles of
hberty, fundamental rights, democra-
tic rights consiitutionally guarantees,
tney nave restrained the executive
from over-stepping 1ts limit and they
have, by and large, distributed justice
egually, sternly and fairly

Shri Braj Raj Singh: Nobody has
disputed that

Shri Panigrahi- He said “by and
large”

Shri A. K Sen: | am glad to hear
that I have pleasure to hear that
because I was trying to impress that

Shri Hem Barua (Gauhat) You
were labouring under a mrapprehen-
ston

Shri A. K. Sen: I am very glad to
hear that If it 1s a misapprehension,
I am glad to know that But I
thought some such doubt was ex-
pressed from some quarter Even out-
side Parhament I have heard st said
Even the members of the Bar have
often said that the judges during
British days were better

Now, with regatd to the suggestions
made by Shri1 Mukerjee, I agree with
most of them He says that our law
needs simplification There 1s no
doubt about that That 1s precisely
iht reason why a permanent Law
Commussion has been appointed to
keep on revising our laws regularly so
that old laws may be made up to date,
laws which are cumbersome may be
made more simple I also agree with
him that our laws should be related
to the social norms which we have
accepted for ourselves Otherwise,
our laws will become antiguated and
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will not serve the purpose for whch
they are made DBut that is the
function of our Parliament and our
local legislatures. It is not the func-
tion of the judiciary to create
lawg or to adapt laws to changing cir-
cumstances The function of the
judiciary here, as 1n other countries,
1s only to enforce and interpret the
laws as are passed by the Parlament
It will be a very precarious precedent
f we allow our judges to make laws
That will be overriding Parliament or
wsurping the functions of the legis-
jature And it has been, on the whole,
a healthy precedent, here and else-
where, that judges should not be
legislators but are only to  interpret
the laws and enforce them

Shri Hem Barua: After they retire?

Shri A K. Sen: After they retire,
if they are asked to interpret, they
will do <o, 1if they are given jurisdic-
tion they will do so

1 agree also with Shri Muker)ee
that our traditions should not be
snapped completely But too much
traditionahsm will tend to feter our
legal progress We are obsessed L
our traditional outlook We are
traditonal by nature as 8 race What-
ever has been there in the fleld 1n
olden days casts a halo over us 1t
1s not only here, but m other fields
also It sometimes tends to blind our
vision and fetter our receptive capa-
city 1n receiving ideas from abroad, or
incorporating healthy precedents and
healthy expermments in other lands
In our own system

As 1 said before, this country has
proved beyond doubt in the 19th and
20th centuries how an alien system
can blossom with all its beauty on a
foreign sosl, and the history of the
plantation of the Anglo-saxon legal
tree in this land 1s a very fascinating
hstory

" Shri Hem Barua: They have plant-
ed tea shrubs as well

Shri A. K. Sen: In your part
410 (Ai) L8D -8
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Shri Hem Barma: In your part too.

Shri A K. Sen: They thrive very
well I do not think we should have
any regret for that.

It ¥3 really a fascinating history to
see how the Enghsh legal system
flourished m ghis country, how  we
produced a galaxy of legal lunmunaries
who can rank 1n stature with any
other legal luminaries in any other
country In fact, students of legal
history have really marvelled at the
way our country received ang gave
new vigour and hife to an dlien system
Today, nobody thinks that it 1s an alien
system Today, from South East
Asia up to the heart of Afnca, the
Indsan Contract Act, the Indian Ew-
dence Act, the Indian Penal Code,
the Indian Crimunal Procedure Code,
the Indian Sale of Goods Act, various
other Indian Acts are the laws in those
countries When the history of the
Journey of Enghsh law outside
England, comes to be written in that
pevspective 1t will really make
fascmating reading  But, however
much we may be proud of our
achievemnents m this historical growth
of our legal system, we cannot afford
to shut our eyes and ears to experi-
ments outside and under other sys-
tems for the purpose of seeing that
our <ystem of justice really conforms
to the social norms as pointed out by
Shri H N Mukerjee

Something has been said about
Judges being appomted after theswr
retirement or during their tenure I
think reference was made by a few
Members to Chief Justice Chagla
relinquishing lis office and accepting
the office of Ambassador for India
to the United States That fact prov-
ed, f proof is necessary, that mm mak-
Ing such appomtments, the Govern-
ment certainly, does not look for
favourites The history and antece-
dents of Chief Justice Chagla are
well known to all who are lawyers.
He was a fearless Judge and some-
time, the Government rightly or
wrongly felt that some of lus attacks
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on Government were not justified. He Sk Hem Barsa: But what about
had rarely missed an opportunity of mellowing down the temper of the
hieting at the Government. judiciary? This sort of appointment

might indirectly msllow down the
Shri Nath Pal: Sometimes, pro- temper of the Judges also.
motion is a clever way of getting rid
of an inconvenient person. 8hri A, K. Sen: The very fact that

Sari A, K. Sen: Anyway, he cer-
tainly was not one who bowed down
before the Government at any stage.

Shri Hem Barua: That may in-
directly mellow down the temper of
the judiciary.

Shri A. K. Bem: Yet it shows that
dhe disnmatiar of the Govammeant o
appointing suitable men for suitable
jobs should not be barred. It is a
question of preventing the Govern-
ment from making improper use of
its power of appointment; it is not a
question of barring legally the right
of appointing proper men.

Today, for instance, we have appoin-
ted a retired Judge of the Supreme
Court as the Chairman of the perma-
nent Law Commission. If the re-
commendation of the Law Commission
is to be accepted literally, then we
should not have made this appoint-
ment.

Shri Nath Pal: It 15 2
job you have given him, a
Jjudicial job.

Shri A, K, Bea: It is not a )udicial
appointment, certainly not.

Shri Nath Pal: What does he do as
Chairman?

Shri A. K. Sen: He certainly does
not adjudicate upon the rights of per-
ons.

Shré Nath Pai: Certainly 1t 1 not
executive.

Shri A. K. Sen: He certainly does
not adjudicate upon people’s rights.
A sweeping generalisation that no
Judge should be appointed to any
pott cannot be accepted.

judicial
quasi-

recommendation are, to a
extent shaken by the author himself
taking a different course.

Shri Nath Pal: But even you will
not say there are Chaglas in every
High Court who can resist it

Shri A. K. Sen: There are not many
pdsts of Ambassadors of that descrip-
tion either

Shri Sublman Ghose: But posts of ,
Governors are there Shri Fazl Ali 13
Governor.

Shri A, K. Ben: Yes, but it must
be said to the credit of Shr1 Fazl Al
that there have been very few Judges
like him in the Supreme Court, and
he has done a very good job as
Governor. Let us not drag in per-
sonalities I refuse to believe that a
good Judge, ¥ a selection is made,
will only look for promotion to this
kind of job. In fact, Shri Fazl Al
15 one of the Judges who condemned
the Preventive Detention Act. He
was in a minority in the Supreme
Court in that case.

Shri Sublman Ghese: I do not
doubt for a moment his billy.bu
what 1 want to ask is:
reward to be given to him for
ability?

Shri A. K. Sen: We do not accept
it ‘That was your suggestion.

Shri Hom Barma: Then you vitiate
the temper.

~



7073 Demands PHALGUNA 27, 1830 (SAKA)

Shri A. K, Sen: Our case is that it
is only merit, merit and suitability
for the particular job, that determine
the Government’s decision 1n the
appointment of a retired High Court
Judge or a Supreme Court Judge to
particular offices, and nothing else
weighs with the Government 4
think it will be a very bad thing if
we legally bar the possility of using
the talents and aptitudes of our
good Judges in directions where we
might employ them most fruitfully for
the good of the country I do not
think anybody suggests for a moment
that the choice of Shr1 Chagla was a
bed choice In fact, his work 1n the
country where he has’ been assigned
has been admirable

Shri Hem Barua: Not a bad choice,
but might have a bad effect

Shri A. K Sen: Nothing much need
be saxd 1n reply to thus demand for &
Minmtry of Justice based on the re-
commendation of the Law Com-
mission It 1s not for me to answer
that It is really for the Prime Mins-
ter to answer that

Shrt Nath Pai: What will be your
recommendation?

Shri A K. Sen- I cannot recommend
anything because personalities are
involved 1n the matter, and any opin-
ion on such a matter would be odious,
and any undertakmg for that purpose
will be equally odious Therefore, this
demand, if at all, must be addressed
to the Pnme Minmster It might form
the subject of discussion when the
matter is debated in the House after
decisions are arrived at by the Gov-
ernment on the recommendations of
the Law Commussion

Only one thing more, aud I shall
resume my aeat That 1s in defence of
8 very dear friend of ours and a great
lawyer who has served the Govern-
ment of India very well, whose name
was unfortunately mentioned by my
hon friend Shri Khushwaqt Rai
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Shrl Khushwaqt Rai: 1 did not
mention any name

Shri A. K Sen" The description was
so specific that oll of us knew who
he was Refenence.wu made to the
senior counsel engaged 1n the
Kashmir conspiracy case I think imn
these matters enough reliance should
be placed on Government in choosing
proper men for the job That case is
of such great importance for the State
of Kashmur and for India as a whole
that I can assure the hon Member
that nothing but the interests of the
case weighed with the Government m
the choice of the céunsel

An Hon Member: Hear, hear

Shri A K BSem: His selection does
not mean m any way that we place or
we are going to place less reliance on
the other counsel whom we have en-
gaged In fact. the case 1s of such a
big dimersion and of such a great
mportance that two good lawyers
were necessary I would only point
out to hon Members that these are
such delicate points that they cannot
be answered because then I  shall
have to unfold a good many of the
detaxls relating to that case which it
would not be either m the interest
of the security of this country or in
the interests of the country generally
to dmclose In these matters, I think
Government’s bona fides could be
telied upon and it can as well be
disclosed that Government would in
such cases act on the best advice that
1s available to it, because i 1s not a
case which can be run on patronage

Shri Subiman Ghose: But his 1s
not the first appointment

Shri A. K. Sem: Even then, the time
of appomntment, the place of appoint-
ment, and everything must be left to
Government, It cannot be disclosed
why he was appointed at a particular
time or why he was not appointed at
a particular time In fact, it is not so
He was appointed from the very
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beginning, i1f the information 18 need-
ed, he drafted the complaint Then,
he went to the United Nations, he was
not mm this country 1 mean, these
matters should be left to the discretion
of Govenment After all, Government
1s run not by half-wits but at least
by people with some commonsense and
some responsihility

With these words, I once agamn
express my deep gratitude to the
Members who have contributed to this
discussion

Shri Nath Pal: May I bring to your
notice one serous thing? 1 know that
it will be far from Shn A X Sen's
mind for more reasons than one to
cast aspersions on the Chief Justice of
India But, unfortunately, that 1s the
sum total of what he has done today,
when he tried to reply to me on this
point

The quotation I gave was not the
finding of the Law Commussion, and
that 1s a very serious point for this
House, and for him as a constitutional
lawyer, to consider The quotation
which I gave was from the Chief
Justice of India It 15 a very serious
matter Are we to go on spreading
an impression m the country that the
Chief Justice of India was lyng
Before you give your ruling, I want
to quote the words I want to say
that the explanation perhaps lies 1n
what has been given to us by the
Chief Justice of India And the words
that I quoted, when he challenged me
to give an instance are his words
And these are his words

“Indeed, instances are known
where the recommendation of the
Chiet Justice has been ignored
and overruled and that of the
Chief Minister has prevailed This
unedifying prospect has brought
about some demoralisation in the
minds of the Chief Justices »

I know that the hon Minister perhaps
did not have 1t 1n mind, but I think
in scoring perhaps a debating point,
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and perhaps being loyal to the Home
Ministry's practice, a very serious
thing has occurred, and we want your
gwidance, Sir, mn this matter, because
the words challenge categorically that
this 15 not so, not so, that has been a
rebuttal without any kind of deference
to the authority which has given this
m testimony, who should know better
what he was saymng I think the
Chief Justice of India was aware of
the responsibility and the heavy onus
he carried with him when he made
these remarks

Shri A. K. Sen. May I say a word?
There was no reflection on the Chief
Justice As for inference, an erro-
neous inference 1s not the monopoly
of laymen only

Shri Subiman Ghose: It may be
that of the Law Minister also

Shri A K Sen: An erroneous infer-
ence may be drawn by the highest
also

Mr. Deputy-Speaker: This was not
a judgment 1n a case of a judicial pro-
nouncement against which any reflec-
tion has been inade

Shri A. K, Sen. Even judicial pro-
m.mncements

Mr. Deputy-Speaker: Then too, we
can have a difference of opmion from
the one that is held by the Chief
Justice There too, we can say that ‘1
am not of that opinion’, though we
have to submut to that pronouncement
That 1s the only thung 1 do not think
there 15 any reflection agamnst the
Chief Justice mn this matter

Shr: Nath Pai: By implication

Mr. Deputy-Speaker: This was only
an observation by the Chief Justice
If the Law Minuster feels dufferently,
there is no harm in it

Shri Hem Barma: There was an
imphication there
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Shef Nath Pal: I won't quarrel with
your explanation. The Chie? Justice
knew it better when he said it.

Mr. Deputy-Speaker: The hon
Member 13 entitled te that opinion,
that the Chiet Justice knew it better,
and when the Law Minuster says that
about the facts that he has got and
puts forward his opinion, there 1s no

harm. 1 suppose that no reflection
has been cast.

As regards these cut motions, ma)
1 know if any cut motion 1s desired
to be put to vote or ail these cut
motions are being withdrawn by leave
of the House?—] take 1t that all cut

motions are being withdrawn by leave
of the House

The Cut Motwns were,
withdrawn

Mr. Deputy-Speaker: The questiun
is*

by leave

“That the respective sums
not exceeding the ammounts shown
in the fourth column of the order
paper, be granted to the President.
to complete the sums necessary to
defray the charges that will come
in course of payment during the
year ending the 31st day of March
1960, in respect of the heads of
demands entered in the  second
column thereof against Demands
Nos 70 and 71 relating to the
Ministry of Law”

The motion was adopted

Mr. Deputy-Speaker: Now, would
hon. Members like to start discussion
on the Home Ministry's Demands or
proceed with the half-hour discussion,
so that the Demands of the Home
Ministry are taken up tomorrow?®

Some Hon. Members: Tomorrow

Mr. Deputy-Speaker: Then we
shall proceed with the half-hour dis-
cuasion.

7078
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*PRICES OF PADDY IN MADHYA
PRADESH

Shri Supakar (Sambalpur): Before
1 make a reference to the Starred
Question No. 731, I want to make a
very brief 1eference to the back-
ground of the situation

You know that in the month ot
November 1958, the National Develop-
ment Counall took a decision that the
State would now go in for State-
trading. That was widely publicised
throughout the country, just before
the harvesting trmme. After harvest,
the cultivator has to sell his paddy
and rice. But strangely enough, no
precautionary measure was taken to
see that thus does not create any scare
m the munds of the public. When a
question about State trading in food-
grains was discussed in the House on
12th March, 1959, the Government told
us that they were not ready with a
full scheme. At that time, apprehen-
sion was expressed by some of the
Members 1n the form of a question
I will particularly refer first of all to
s question by Dr Ram Subhag Singh

“The scheme¢ was announced in
November 1958, and the hon.
Minister humself admutted just now
that the most effective way of
controluing the prices 1s the
prompt finalisation of this scheme,
Assuming that he knows all these
things, may I know why the
finalisation of the scheme is being
kept in abeyance®”

The Government’'s answer was that
the time-lag was due to the paper
being prepared and bemg circulated
among the States, thexr opimuons being
received; he said then the Cabinet
would take a decision and the matter
would then be put befére the House
By the time the matter comes before
the House, the necessity of protecting
the interest either of the purchaser or
of the producer will, I believe, have
gone; by that time, I believe the next
sowing season will have commenced.

*Half.an-hour discussion.





