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12.15 hrs.
WAKF (AMENDMENT) BILL

The Minister of Irrigation and
Power (Hafiz Mohammad Ibrahim):
Mr. Speaker, I beg to move:

“That the Bill to amend the
Wakf Act, 1954, be taken into con-
sideration.”

This Bill, as it appears, contains
only four clauses. 1 am not going to
take much of the time of the House
over 1t But, 1n order to explain cer-
tain things, I have first to refer to
some things in the principal Act so
that hon Members may be able to
understand the real import and effect
of one or two amendments contained
in this Amending Bill.

The principal Act was enacted in
the year 1954 It was meant to ex-
tend to the whole of India and stil],
its enforcement was conditioned by
the publication of Gazette Notification
by the Central Government. As far
as the four States were concerned,
namely, Bihar, Delhu, UP and West
Bengal, 1t was mentioned that no such
nohfication should be 1ssued except on
the recommendation of the State Gov-
ernments concerned Delh: at that
time was a Part C State because, at
that time, according to the Constitu-
tion, Parts A, B and C States were
in existence Now, Delh:i i1s a Union
Territory and 1t 1s intended also that
the Wakfs Act, which is of the Cen-
ire, should be enforced there There-
fore, there is one amendment includ-
ed in the Bill through which Delh: js
to be omitted from this proviso.
That would be deleted.

Another thing about Delhi 1s,
under section 10 of the principal Act,
the number of members of the various
Boards for the various States were
fixed. That section reads as follows:

“The Board shall consist of—

(a) eleven members in the case
of each of the States specified
in Part A of the First Sche-
dule to the Constitution;

(b) seven members in the casc of
each of the States specified in
Part B of the First Schedule to

the Constitution; and

(c) five members in the case of
each of the States specified in
Part C of the First Schedule
to the Constitution:”

With reference to the Amending
Bill, 1t will be found that this entire
section s going to be substituted by
a new section which is contained in
clause 3:

“(1) The Board shall consist of—

(a) eleven members, m the case
of a State and the Union ter.
ntory of Delhi; and

(b) five members, in the case of
any other Union territory.”

This distincion 1in regard to Delh:
has been made simply because though
Delhi 15 a little State or a little Union
territory 1t contains a very large num-
ber, hundreds of wakfs. Like so
many other States, 1t should have a
bigger or larger Board. Therefore,
the number for Delh: has been :n-
creased from 5 to 11.

1 have dealt with the omussion of
Delhi from that proviso and the in-
crease¢ of the number of members for
the Delhi State There 1z a third
amendment which is in the shape of
a proviso to be added to sub-section
(3) of section 1 of the principal Act.
That 1s this:

“Provided further that wvhere
on account of the territorial
changes brought about by the
States Reorganisation Act, 1958,
this Act 15, as from 1st day of
November. 1956. applicable only
t0 a part of a State, the Central
Government may, by notification
in the Official Gazette, bring this
Act into force in the remaining
part of that State with effect from

such date as may be specified in
the notification.”
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As far a3 the enforcement of the
States Reorganisation Act is concern-
d, it created certain positions in re-
gard to wakfs and Wak{ Boards which
are not desirable They have to be
changed Therefore 1t has been pro-
vided here that the Central Govern-
ment will enforce the Act in those
parts where 1t 1s not in force

Now, we come to clause 4 which
<ontamns two sections, 66A and 66B
As far as section 66A 1s concerned, 1t
is a special provision for the reor-
gansation of certain Boards The
present position 1s this If you take
the case of Hyderabad, in the Hydera-
bad State there was one Board
Parts of Hyderabad went to other
‘States, such as Mysore, Andhra Pra-
desh and so on, and in those places,
by virtue of the States Reorgamsa-
tion Act—because there 1s a provision
therein to that effect—those Boards
which were functioning at the time of
the reprganisation of the States were
to continue to function, even though
those parts had gone to the other
States Therefore, this Wakf Act is
in force in those parts, and they
have got wakf boards So a position
has arisen wherein one wakf board
has got jurisdiction over the wakf in
another State This 1s a very un-
desirable thing And it has to be
done away with

Therefore, section 66A™ has been
yrovided here in this amending "Bill,
under which such Boards may be dis-
solved, reorganised and reconstituted
Questions relating to the transfer of
the assets, rights and lLiabihities, and
the employment of those persons who
are employed there, etc have all
been included in this section, for the
purpose of being dealt with in the
order which will be made by the
Central Government after receiving
the necessary proposals from the State
concerned That order wall go to the
‘State, and things will be done ac-
<cording to that order

{Amendment) Bill '3

It is alsp provided here that that
order will include so many other
things, anyone of them or all of them,
as are mcluded in the proposed sub-
section (3) of section 66A, in clause
(a) to (g) It 1z also provided under
the proposed sub-section (4) of section
66A that

“Where an order is made under
this section transferring the assets,
rights and lLiabilities of any Board,
then, by virtue of that order, such
assets, rights and habilities of
the Board shall vest in, and be
the assets, rights and habilities of,
the transferee”

Another provision is that this order
will be published in the gazette It
18 also provided here that every order
made under this section shall be laid
before each House of Parhament,

There remains just one more sec-
tion which is proposed to be intro-
duced, and that 1s, section 66B which
1s meant to enable the State to es-
tablish one board for one part only,
or to establish separate boards for
separate parts provided they have
come to that State from the other
State So, this section will enable the
State either to have one board for
one part or to have several boards in
several parts provided the several
parts were not within its area ori-
ginally

Another thing that is provided here
18 that if it 1s desired some time later
that these several boards should not
continue but one single board should
be established, then one single board
can be established under section (3)
of proposed section 66B

1 think this is all that needs to be
said about this Bill which is a very
small one, and I hope the House will
pass 1t without any discussion

Mr, Speaker: Motion moved.

“That the Bill to amend the
Wakt Act, 1854, be taken into con-
sideration.”,
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“(a) eleven members, in the case

of a State and the Union Ter-
ritory of Delhs; and

(b) five members, m the case of
any other Union Territory.”.
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“The members of the board shall
be appointed by the State Govern-
ment by notification in the Officzal
Gazette from anyone or more of the
following categories of persons,
namely:

(a) Members of the State Legis-
lature and Members of Par-
lhiament representing  the
State;

(b) persons having special know-
ledge of Musum law and ce-
presenting associations such
as State Jamiat-ul-Ulama-
i-Hind (whether such persons
are Hanafl, Ahle-Hadis or
Shefa1) or State Shia Confe-
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rence. Shri Naldurgkar (Osmanabad):
Though I feel the necessity for this

fawfaa frdga w< JrET amending Bill, still T suspect the
‘-‘ X4 T8 - < validity of section 66B which is pro-
f fe o aw @ T ¥ e F posed to be introduced under clause
W g N @ I &1 gfeer 4 of this Rill. Under this section, it
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is proposed to vest the State Gov-
ernment with the power to estabhsh
wakf board in one or more parts of
1ts territory But the intention which
has been expressed by the hon
Minister seems to be quite different
from what we find in the wording
of the section

Under section 66B, it 18 evident
that the State Governments are being
vested with power to estabush a
board in that part or parts in which
the Act is not in force That section
reads as follows

“Where on account of the ter-
ritorial changes brought about by
the States Reorganmisation Act,
1956, this Act 1s, as from the 1st
day of November, 1956, applicable
onlv to any part or parts of a State
but has not been brought into
force 1in the remaining part there-
of, then notwithstanding anything
contained mm this Act, 1t shall be
lawful for the Government of
the State to establish one more
Board for such  part or
parts »

The wording here 1s ‘but has not
been brought into force in the re-
maming part thereof' then 1t shall be
lawful act’ means that the State
Government are vested with the
power to establish a board in that
part m which the Act i1s not in force
1 am afraid this will create an
anomaly or rather legal complications
in the future Agan, under clause 2
we find that the following proviso 1s
proposed to be added

“Provided further that where
on account of the termtonal
changes brought about by the
States Reorganisation Act, 1956,
this Act 15, as from the lIst day
of November, 1956, applicable
only to a part of a State, the
Central Government may by noti-
fication m the Offictal Gazette,
bring this Act into force in the
remamning part of that State with
effect from such date as may be
specified in the notification ®

AUGUST 11, 19%8

(Amendment) Buil 38

So 1t is clear from this wording
that the wording of the proposed sec-
tion 66B is against the intention of
the Legislature, as stated in the State-
ment of Objects and Reasons There
1t 1s stated:

“In some of the States, the Act
15 1n force mn certain parts only
and 1t 1s proposed to empower
the Central Government t{o bring
the Act into force in the remain-
ing part of such States 1If, how-
ever, for any reason it 1s not
found feasible to bring the Act
into force in the remaining part
of any such State and establish
a Board for the whole of the State,
1t would at least be desirable to
have a Board for such part or
parts of the State where the Act
1s already in force”

But such 15 not the intention of the
proposed section 66B  According to
that, the State Government 1s
authorised to estabiish Boards in those
parts in which the Act is not in force
This 1n a clear wording ‘Therefore,
1 am afraid that when there s no
law there 1s no authority, and when
there 1s no authonty every Act under
that wall be 1illegal

Again sub-section (2) of the pro-
posed <ection 66B 1is identical  and
analogous to the intention embodied
in the proposed section 66B under
clause 4 of the Bill Under 88A, the
State Government 1s authorised to
dissolve, reorganise or Te-constitute
the Board, but before that it 1s in-
cumbent upon the State Government
to prepare a sort of scheme mcluding
<ome proposals for transfer of assets
and habilities Then the whole thing
18 to be forwarded to the Central
Government under the proposed sec-
tion 66A(2) Then the Central Gov-
ernment, after necessary modifica-
tion, may give cffect to that scheme
or not But every order under that
section shall be laid before each
House of Parliament as soon as may
be after 1t is made, in spite of the
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fact that clause (2) of the proposed
section 668 is quite identical and
analogous to the main intention
embodied in the proposed section
66A, there is no such provigion
embodied here

Therefore, 1 am afraid that when
the State Government exercises its
authority to reconstitute or reorga-
nise any Board, that act will be ultra
viTes.

Then section 69(2) of the main Act
says:

“If, immediately before the com-
mencement of this Act m any
State, there is m force in that
State any law which cor-
responds to this Act [other
than an enactment referred
to 1n sub-section (1)] that
corresponding law shall stand
repealed.”

Under the principal Act, when the
Central Act comes into force, then
the Act that is in force in the State
shall stand repealed Now, agamn an
anomaly will be created Under the
proposed section 66B, the State Gov-
ernment 1s authorised to establish the
Board in that part where this Act 1s
not 1n force So i1t means that the
State Act 1s 1n force there When the
State Act is m force there, we are
imposing the Board—against autho-
rity.

Therefore, 1 am of the opinion that
in spite of the fact that this Bill is
necessary, the wording of the proposed
section 68B is rather unhappy or
creates an anomaly Therefore, I want
to draw the attention of the hon.
Minister to the necessity of necessary
changes. In view of the proposed sec-
tion 66B(2) and section 68A(2) as well
as section 1(2) of the principal Act,
some smendments are called for With
that end in view, I have tabled some
amendments and if the hon, Minister

is not able to satisfy me, I shall see
whether 1 shall have to move those
amendments or not
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Hafts Mohammagd Ibrahim: Sir, as
far as the point raised by the hon.
friend Shri Sarju Pande 1s concerned
I quite agree with what has been
said by Maulana Hifuzur Rahman
Sahib in this House in regard to the

Jamiat-ul-Ulama and the Shia Con-
ference. I am certain that the boa.
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Member did not know the present
position about these two bodies. Other-
wise, he would not have raised this
point at all. They are purely and
simply religious bodies end they are
accepted to be religious bodies by all
the Muslims whose Wakfs are con-
cerned m this Wakfs Act. So, in regard
to that I need not say anything more
because section 11 needs no amend-
ment for this purpose

As far as section 86B 1s concerned
the hon, Member Shr1 Naldurgkar was
pointing out that the purpose which I
mentioned is not correct because what
the wording of the section indicates
1s something different. That is not
the case. The purpose is just the
same as | stated. I stated that by
virtue of 86B(1) and (2), the State
and not the Centre, with its own
authority can do one thing It can
establish one or more Boazrds for those
areas which have become part of it
after the re-organisation of states pro-
vided the Act is in force there. Fur-
ther, if the States so desire, such
Board may be dissolved or reconsti-
tuted as one single Board for the
entire state This 1s the thing which
has been provided here; and the State
has been enabled to do so. Therefore
the purpose which I originally men-
tioned is quite clear and I need not
say anything more
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He says one thmmg What s the
explanation that 15 cquired bure”
Notwithstanding the explanation given
he still feels that it v a pohtical body
Nobodv can erase an impression

Bafis Mohammad Ibrahim: The
Jamiat-ul-Ulama 1s not a political
body. It renounced its political

character just after independence It
Ras been stated by Maulana Sahib 1n
his speech It has confined itself to
religion and discarded all those politi-
cal colours which it had before It 1s
no more that sort of body

Mr. Speaker: That 1s right

Hafls Mohammad Ibrahim: Besides,
as far as the Jam:t-ul-Ulama or the
Shia Conference or »ny other body is
eoncerned, if we rcad section 11
which provides for thr personnel of
the Board, I think, this question
should not have been raised

Mr. Spesker: The question is:

“That the Bill to amend the
Wak! Act, 1854 be taken into
consideration.”

The motion was adopted.

Mr. Speaker: There are no amend-
ments to clauses 2 and 8,

AUGUST 11, 1900

(Amendment) W1 1948

The question is:

“That clause 2 and 3 stand
part of the Bill.”

The motion was adopted.

Clauses 2 and 3 were added to the
Bill

Clause 4— (Insertion of new
section 66A and 66B)

The Deputy Minister of Irrigation
and Power (Shri Hathi): Sir, I beg to
move

Page 3, line 27—

after “such part or parts”
wmgert “in which this Act is In
force” (4)

This 15 just to make it amply clear
that this power will be given to the
States for establishing such Boards in
that part of the State to which this
Act applies

Mr. Speaker: The question 1s:

Page 3 hne 27--

after ‘such part or parts”

msert “in which this Act is in
force” (4)

The motion waes adopted.
Mr Speaker: The question 1s:

“That clause ¢, as amended,

«tand part of the Bill”
The motion was adopted.

Clause 4, a. amended, was added to
the Bill

New Claunse 5

Shri Ajit Singh Sarhadi (Ludbl-
ana). Sir, my amendment is a for-
mal one 1 move—

Page 8, —
after line 40, add—

‘5, Amendment of section 67—
After sub-section (2) of section
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87 ot the principel Act, the fol-
jowing sub-section shall be added,
namely: —

*“(3) Bvery rule made under
this section shall be laxd as
soon as may be after it is mad:
before each House of Parliament
while i1t 18 in session for a
total period of thirty days which
may be comprised 1n one session
or 1n two successive  <esSsions,
angd if before the cxpiry of the
session in which 1t 1s so laid o1
the session immediately follow
g, both Houses agr¢¢ '
making any modification in the
rule or both Houves agrec¢ that
the rule should not be made
the rule ‘hill thereafter have
effect only in such modified
from or bc nf no effect as the
case may b¢, so however that
anv such modification or annul
ment <hall be without prejudice
to the¢ vahidity of anvthing pre-
viouslv don¢ under that rule™’

This 1« a formal amendment that
the rule should be placed before the
Houses and subje¢ct to the approval of
the Houses | hope Government will
accept this

Hafix Mohammad Ibrahim: [ am
very sorry that in view of the pro-
visions 1n the princ pal Act this
anendment cannot be accepted It 1s
probably out of order I should have
taken this question earlier The posi-
tion 1s that under section 87 of the
pnncipal Act the State Government
may by notufication in  the official
f#azette make Tules to carry out the
purposes of this Act That 15, the
rule-making power according to the
principal Act vests tn the State and
not in the Centre It s umpossible
for the State to make a rule and lay
that in this House or in the other
House So, the amendment is out of
order

Shri Ajit Singh Sarhadi: It s the
practice to say that whenever a rule
3 made it should be placed defore
the Eouse

Madhya Pradesh
(Transter of Tervi-
tories) Bull
Hafis Mohammad Ibrahim: I have
already pointed out that the rules
are to be made by the State Govern-
ment according to the principal Act
and not by the Centre That is the
provision, and 1 can read that Under
*he principal Act  the rule-making
power vests 1n the State Government
and not m the Central Government

Mr Speaker Docs the hon Mem-
ber press his amendment?

Shri Ajit Singh Sarhadt: In view
o what the hon Min.ster has said 1
io not press it

The amendment was,
withdrawn

Mr Speaker: We have disposed of

clause 4, a< amended There 18 no
clau ¢ & The question 1¢

by leave,

That clause 1, the Enacting
Formul: and the Title stand part
)2 the Bill °

The motion was adopted.

Clause 1 t}e Enacting Formula and
the Title ucre added to the Bill

Hafizx Mohammad Ibralum Sir, 1
beg to move

“That the Bill 4« amended be
passed '

Mr Speaker' The question s

‘That the Bill a. amended be
passed ’

The monon wa< adopted

RAJASTHAN AND MADHYA PRA-
DESH (TRANSFER OF TERRITO-
RIES) BILL

The Minister of State in the Minls-
try of Home Afiairs (Shri Datar): Su'
1 beg to move

‘That the Bill to provide for
the transfer of certain terntories
from the State of Rajasthan to
the State of Madhya Pradesh and
for matters connected therewith,
be taken into consideration ™





