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Shri V. P. Nayar (Chirayinkil): May 
I know if the hon. Minister is object­
ing?

Mr. Deputy>Speaker: The hon. Mem­
ber is too alert. The Minister says that 
before he gives his consent he would 
like to know what exactly it is. There­
fore it is quite reasonable.

Prof. D. C. Sharma (Hoshiarpur): 
What about 31?

Mr. Deputy-Speaker: Others are not 
agreed to.

CODE OF CRIMINAL PROCEDURE 
(AMENDMENT) BILL

(Repeal of sections 266, 267 etc.)
Shri S. V. Ramaswamy (Salem): I 

beg to move:
“That the BiU further to amend 

the Code of Criminal Procedure, 
1898 be taken into consideration.”
In submitting this BiU for the kind 

consideration of this House I cannot do 
better than read the Statement of Ob­
jects and Reasons which runs as fol- 

 ̂lows:
“The jury system is unnecessary 

and assessor system is useless.
Oftentimes the Jury returns per­

verse verdicts and Sessions Judges 
are generally disinclined to submit 
such cases to the High Court under 
section 307 of the Code of Criminal 
Procedure for a variety of reasons. 
Whatever justification there might 
have been for the introduction of 
the system, it is out-moded. Our 
Judiciary is one of the best in the 
world and the robust independence 
of our Judiciary is the sentinel 
guarding the liberty of the Indivi­
dual. Should there be any mistake, 
there are a series of appellate 
courts to rectify.

The economy involved in their 
abolition will be enormous, and the 
Code will become much simpli* 
fied’‘
I need not go into the history of the 

-Jury system. You know, in England it

was introduced during the Norman 
times, as a system by which they could 
summon the neighbours to ascertain 
rights to property. It was mainly with 
the aid of this Jury system that the 
famous Domesday Book was compiled 
lafer on. It was introduced in England 
t6 take the place of trial by ordeal, by 
hot water, by oil and by fire etc.

[P a n d it  T h a k u r  D a s  B h a r g a v a  in the 
Chair]

Then ultimately the Jury System waa 
introduced both in civil and criminal 
matters. I need not elaborate upon it 
but only I would submit that that has 
been claimed to be a palladium at 
liberty, one of the glories of the 
English Judicial system. It is found 
everywhere the English speaking na­
tions are found. You cannot think of 
the English Judiciary without the jury 
system which is a integral part of it  
The position, as briefly stated by an 
eminent author so far as England is 
concerned, is, “ In England while the 
Jury in criminal cases operates well 
and is not criticised, the jury in civil 
cases is almost obsolete.”

If the jury system in England is a 
success it is due to historic reasons. I 
shall presently submit to you. Sir, that 
where it has been taken to other coun­
tries with a different set up and civili­
sation, the jury system has not succeed­
ed.

II A.M.

You know. Sir, that in the American 
Constitution, Art. 3 lays down definite­
ly that there shall be trial by Jury in 
all cases except in the case of impeach­
ment Following upon this Constitu­
tion several State Constitutions intro­
duced similar provisions but in the 
U.S.A. they went far beyond the 
original scope of the English system. 
Several modifications were introduced 
in several states, for instance the Jury 
not merely giving a verdict on a ques­
tion of fact but deciding a question of 
âw as well and as to what punishment 

is to be given. The system in the 
U.S.A. is overworked and it is under 
very severe criticism. I shall read only 
one passage from Roscue Pound, an
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eminent writer on Law in the Encyclo­
paedia of Social Sciences:

“In contrast with its great popu­
larity in the 18th and 19th centuries 
the jury system is now almost 
everywhere under attack. All 
American Constitutions guaranteed 
it as essential to liberty and free 
Government. Today it is being 
modifled or restricted on every 
hand or is becoming disused. In 
the U.S. in civil cases waiver of 
jury trial or reference of cases to 
referees has become increasingly 
common. To this growing disuse 
must be added a long list of modi- 
rtcations which indicate a mori­
bund institution. As to the jury in 
criminal cases that also is under 
attack generally. As it is, the steady 
growth of waiver of jury trial in 
criminal cases and the extension of 
summary criminal jurisdiction pre­
sent a story very similar to that of 
'̂ivil Jury.”

Now the position of jury system on 
the Continent of Europe has been ably 
summarised by another eminent writer, 
William Seagle:

‘^Everywhere there has been a 
Rowing discontent with the Jury 
system and there are not many 
continental jurists who have much 
to say in its favour except in con- 
r*ection with press and political of­
fences.

An explanation for the dissatis­
faction with the jury system should 
rather be sought in the fact that 
lechnical'y the jury represents a 
rather cumbersome procedure and 
politically a means for effectuating 
the wi'l of the middle class. A 
great deal may be said for the 
jury, but it may as well be 
recognised frankly that efficiency 
in the trial of causes is not among 
its virtues.”
Having summed up the position 

generally in England, in America, on 
Ihe Continent and in several other 
( ountries, I would like to take you 
briefly over the history of the Jury 
system in India. The first mention of 
this jury system has been made In 

385 PSD

some of the regulations but a clear 
picture of what was obtaining in 1832 
is given in R< sulalioa 6 of that year. 1 
am reading. Sir. from the First Report 
of the Indian Law Commissioners ô  
1855:

“At the trial the Sessions Judge 
is assisted by a Mahomedan Law 
O.Tuer, who is called the Molvee 
Adawlut. He may also call to his 

, assistance respectable natives in 
any of the following ways: 1st. he 
may refer the whole case, or any 
point in it, to a panchayat, who 
carry on their inquiries apart from 
the Court, and report to it the re­
sult: 2nd. he may constitute two or 
more persons assessors or mem­
bers of the Court, the opinion of 
each asRe.s.v)r to be given separate­
ly, and discussed; 3rd, he may 
employ the persons as a jury. 
When the person to be tried is not 
a Mahomedan he may claim to be 
exempted from trial under the pro­
visions of the Mahomedan Crimi­
nal Code: and in such cases the 
Judge is to proceed in one of the 
ways above referred to.”

I proceed further*
“The depositions of the witnesses 

examined by the Sessions Judge are 
also reduced to writing, and the 
Law Officer is required to write at 
the end of the record of the pro­
ceedings the futwah or decision of 
the Mahomedan Law, as applicoble 
to the circumstances of the case, 
comprehending both the fact and 
the law; that is. whether the evi­
dence be or be not sufficient, ac­
cording to that law., to establish 
the guilt of the prisoner, and 
what degree of punishment the law 
assigns for the offence with which 
he is charged,...”

“After the Judge has read the 
futwah, if it appears to him con­
sonant to natural justice, and also 
conformable to Mahomedan Law. 
he is to pass sentence in terms of 
the futwah, except in cases where 
the sentence is for death or im­
prisonment for life. In such cases, 
he is to transmit copies of the
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[Shri S. V. Ramaswamy]
sentence and proceedings to the 
Nizamut Adawlut, and to await its 
final sentence.’*

“When the trial is before the 
Judge, assisted by respectable 
natives in any of the ways before 
mentioned, he may dispense with 
the futwah of the Mahomedan Law 
Officer, which is declared to be un­
necessary.”
At that time. Sir,—reading further 

from the same report:
“The criminal law is that which 

prevailed in India under the 
Mahomedan rulers of the country, 
moditied by the Regulations of the 
Government of Bengal, and Acts of 
the Council of India. The Mahome­
dan criminal law may be generally 
described as written or unwritten, 
the former being contained in 
many recognised treaties on 
Mahomedan law, and the latter be­
ing gathered from the practice of 
ihe country as expounded by the 
law officers in cases for which 
there is no positive written law.**
Why this system was introduced is 

ably summarised by Cowell in his 
Tagore Law Lectures on the ‘History 
of Constitution of Courts and Legisla­
tures in India/*

Shri V. P. Nayar (Chirayinkil); What 
yearv

Shri S. V, Ramaswamy: At the b e g in ­
ning o f th is  c e n t u r y ,  about 1911. It is  
th e  la te s t  e d it io n  1938 I have MOt. At 
page 197, it  is  s a id :

“In 1832 (Regulation VI). it was 
considered desirable to en­
able the European functionaries 
who presided in the courts for the 
administration of criminal or civil 
justice to avail themselves of the 
assistance of respectable natives 
in the decision of suits or in the 
conduct of trials which might come 
before them. Provision was accord­
ingly made for referring suits to 
a panchayat or for constitution of 
assessors to assist the Judge, the 
decision however being vested ex­

clusively in the officer presiding in 
court.”

Therefore this system was introduced 
in this country largely because the 
presiding judicial officers were
Europeans, Englishmen, and they did 
not understand Indian customs 
and manners and it was 
mainly meant to assist them.
Commenting upon this system,
the Law Commissioners reported in 
their notes on clauses to the draft Bill 
of 1855 which subsequently became 
the Criminal Procedure Code of 1861. 
They have stated this particularly with 
reference to Chapter XIX. Section 260 
of the Draft Criminal Procedure Code 
reads like this:

“Criminal trials before the Ses­
sions Judge, in which a British 
subject, or an European, or an 
American, or an East Indian, or an 
Armenian, or a person of any other 
class to which the Governor Gene­
ral in Council may see fit to extend 
this rule, registered according to 
such rules as the Governor Gene­
ral in Council shall prescribe, is 
the defendant or one of the de­
fendants, shall be by jury, of 
which at least one half shall 
consist* if such defendant desire, it, 
of persons so registered.**
Mr. Chairman: It has already been 

pointed out in the Act.
Shri S. V. Ramaswamy: I am tracing 

the history and /  how the system was 
introduced and worked.

Shri V. P. Nayar: Is there any
reference to Kautilya*s Arthasashtra?

Shri S. V. Ramaswamy: No; you
interpret It as a Jury. In their notes 
on clause^ in the draft Bill, they say 
they are abolishing the grand juries. 
With regard to trial by jury, they say 
like this:

“ We propose to retain this mode 
of trial in Calcutta, and in the case 
of British subjects in the mofussil: 
to extend it to certain other classes 
in the mofussil who have not 
hitherto enjoyed it; and to leave it 
to the discretion of the Governor
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General in Council to extend it to 
such other places out of Calcutta 
as he may think fit/*

“ It >vill be seen, however, on a 
reference to the rules that we nave 
proposed that the right of trial by 
jury in the case of persons residing 
beyond the limits of any place to 
which this mode ol trial is extend­
ed, is to be conditioned upon 
registration, according to such rules 
as the GovjBrnor General in Council 
shall prescribe. It will be at the 
option of the parties entitled to 
register to avail themselves of the 
privilege, and we think they should 
be allowed to exercise this option 
at any time previous to trial. A 
reference to the register will at 
once decide the right to be tried 
by a jury.”
Now, Sir, this was the state of affairs 

in 1855 according to the report. 
Subsequently, the recommendations 
were accepted and the Bill was passed 
in 1861, a year after the Indian Penal 
Code was placed on t̂ ie statute book. 
Subsequently, there have been several 
amendments to the Criminal Procedure 
Code, but I wish to draw tlie attention 
of the House to only one passage in the 
proceedings of the Council of the 
Governor General of India, assembled 
for the purpose of making laws and 
regulations, dated 16th April, 1872. I 
am quoting a passage from Mr. 
Stephen s speech. Now, it is in that 
Bill of 1872 that Section 307 was Intro­
duced, by which the Sessioni Judge 
may make a reference to the High 
Court against the verdict of the 
if he was not satisfied with It. Qn 
that Mr. Stephen says:

“On the chapter (XIX) which 
relates to trials. I may make a few 
observations. It embodies the law 
upon the subject of Juries, in 
which we have made several im­
portant alterations. We propose 
that il the Judge diflers from the 
Jury he may refer the case for the 
opinion of the High Court. We 
also propose that the High C^urt 
in exercise of its powers of re\'ision 
may. If it thinks fit, set aside the 
verdict of the Jury if the Judge

has misdirected. In other respects 
we have not altered the existing 
law.”
Proceeding further, he says:

“ I am aware that some of my 
colleagues think that we have 
changed the spirit of the whole 
system so much by these altera­
tions. 'that it would have been 
-better to sweep it away altogether.
I cannot myself think so. I certain­
ly should not have suggested the 
introduction of the Jury system 
into India, if I had not found it 
here, and I cannot say that the 
opinions given of it by those who 
have had experience of its working 
are at all favourable. They were 
not, however, so altogether un­
favourable as to induce us to take 
the step of recommending its total 
abolition."

Prol. D. C. Siuurnw (Hoshiarpur): 
Wherefrom are you reading?

Shrl S. V. Ramaswamy: This is from 
the Debates in the Council of the 
Governor-General, 1872. I ahall con­
tent mysell with reading one other 
passage. I am again reading from the 
proceedings of the Council of the 
Governor-General, dealing with the 
consolidation of the Code of Criminal 
Procedure, 1898 the Code which we arc 
npw following. Mr. M. D. Cbal- 
mer, a distinguished barrister 
from England, Member of the 
Council, speaking on that Bill has said 
like this;

"Looking at the Code as an 
English lawyer, I muat aay I am 
struck by its complexity. Its cum­
bersomeness, its over-mlnuteness, 
its attempt to reguUte every case 
that can possibly arise. But I am 
assured by those who know Indian 
public opinion that people in India 
like to have every movement and 
action of their Uve« regulated by 
law, and thrt Ood« w W *
would be utterly and absolutely 
unsuited to England, where matters 
are left to the discretloo and prac­
tice of courts, is neverUieless 
quired and necessary in India.”
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[Shri S. V, Ramaswamy]
The history of the jury system has 

not always been happy. Even before I 
had raised this question on the floor 
of this House, it has been agitating the 
minds of several leading lawyers and 
Bar Associations.

Shri V. P. Nayar: Including yourself.

Shri S. V. Ramaflwamy: And, my
friends will be in a better position to 
tell the House that even the Madras 
Bar Association in its Annual Con­
ference—I believe it was held at 
Madura in 1946—passed resolutions— 
and earlier also—that the Jury and as­
sessor system must be abolished. There 
are several members of the Bar who 
have active practice, leading practice, 
who know how by maintaining this 
jury system we are not advancing the 
cause of justice even one inch. Speak­
ing for myself. Sir......

Shri A. M. Thomas (Emakulam): 
Does the hon. Member know that a 
leading lawyer like Dr. Katju is per­
sonally in favour of the Jury system?

The Minister of Home Affairs and 
States (Dr. Katja): I am not a leading 
lawyer. He is referring to leading 
lawyers.

Shri IL K. Basu (Diamond Harbour): 
He has given up practice.

Shri S. V. Ramaswamy: Speaking
more intimately of the system in the 
Sessions courts, it has been always a 
constant struggle between the Defend­
ing Counsel and the Prosecuting Police 
officers, to see that the jury is kept 
free from influence and pressure of all 
sorts, moral and material. I can give 
you one instance where I appealed to 
the presiding Judge— ît was 6 p.m.—to 
continue the sessions case the same day 
because I expressed to him that if the 
court rose for the day and assembled 
the next day. the verdict would not be 
the same. The Sessions Judge was 
pleaae^ to sit up till 9-30 p.m. that day 
and. would you believe it, Sir, that the 
verdict was ‘not guilty'. If only I had 
not made that request and if only the 
Sessions Judge was not pleased to ac­
cede to my rtquest, as sure as 1 am

alive, the verdict would have been 
‘guilty’ the next day, and all the ac­
cused would have been behind prison 
barŝ  Because overnight th'fe police 
would have been after the jury and 
somehow or other they would have 
given a different verdict.

Dr. Katjn: 1 want to raise a point of 
order, Sir. Probably my hon. friend 
won a very good case. But to say 
“that the police would have been after 
the jury and would have influenced 
them” would be unfair. It would be 
really imaginary. I am not prepared 
to think that my own countrymen are 
such perverse people.

Mr. Chairman: If the case continued 
from day to day in the Sessions court, 
why could not the police do pomething 
during the previous nights?

Shri S. V. Ramaswamy: It is ail in
the game, Sir. I am not accusing the 
police.

Dr. Katju: It is a question of life 
and death and my hon. friend is treat­
ing it as a game.

Shri S. V. Ramaswamy: What I want 
is that there should not be this game.

You know, Sir, that I have referred 
to Chapter XXIII of the Code of Crimi­
nal Procedure. It contains 70 sections. 
According to my view. Sir, only 10 
sections need remain there. Those 
would be 270, 271, 273 and 286 to 292. 
These are the ten sections that need 
remain in that chapter; all other .sec­
tions may safely be given up. They 
introduce an element of great com­
plexity and an ordinary man cntinot 
understand those sections and give a 
proper verdict. The law is so intricate 
and where a grave crime is committed 
the evidence is so heavy and so detail­
ed, we cannot always exoect the lay­
man to understand and give a proper 
verdict.

Apart from that, I may submit that 
it involves a lot of expenditure and 
unnecessary work for the State. Take, 
for instance, sections 312 to H80. A!)
these mean needless work for the S^ate 
Government. A list has got to be pre­
pared. a list of common and specul
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jurorst publication of preliminary and 
revised lists, number of jurors to be 
summoned, summoning of jurors etc., 
High Court and Military jurors, failure 
of jurors to attend, liability to serve as 
jurors and assessors, exemptions, lists 
of jurors and assessors and publica­
tion of lists, objection to the list, re> 
vision of the list, preparation of the 
list of jurors, the District Magistrate 
to summon jurors or assessors and so 
on and so forth.

Shri N. Somana (Coorg): Does this 
Bill contain provisions to repeal these 
sections?

Sbri S. V. Ramaswamy: I am accept­
ing an amendment to be moved by 
Shri Mukund Lai Agrawal. 1 would 
only say at the outset that I am thank­
ful to Mr. Agrawal for his amendment. 
I know, Mr. AJtekar has also given 
notice of one amendment. It completes 
the lists of amendments to be carried 
and when they are moved I would 
certainly accept them. I need not 
labour this point.

In conclusion. I would only submit 
that we would not be losing anything 
by the abolition of the jury and as­
sessor systems. On Ithe Dther hand, 
we would be gaining in every way. It 
would be tantamount to a declaration 
of our absolute faith in the iionesty, 
integrity and capacity of our great 
judiciary. I yield to none. Sir, in my 
profound respect and appreciation of 
the Indian judiciary. From the Dis­
trict Munsifs right up to the Supreme 
Court, we have got an institution which 
is second to none in this world. I pay 
my humble tribute to the personnel of 
the Indian judiciary who have got 
great learning, great capacity and 
above all, great integrity. We can 
trust them to defend the liberties of 
the individual. We do not need the 
assistance of laymen like jurors and 
assessors. I submit, Sir, let us accept 
this Bill and pay our humble tribute to 
the great Indian judiciary of wlilch 
every one of us in India must be 
proud.

Mr. Chaimum: Motion moved:
*That the Bill further to amend

Ibe Code of Crlmitial Procedure.
i«98 be taken into consideration.**

There is an amendment to the effect 
that the Bill be circulated for eliciting 
opinion thereon. Is the hon. Member 
moving it?

Shri Venkataraman (Tanjore): Yes, 
Sir. I beg to move;

“That the Bill be circulated foi 
the purpose of eliciting opinion 
thereon by the 31st December
1953."

The mover of this Bill has very ably 
dealt with the history of the lury and 
assessor system in Europe, in England 
and in India.

Shri Achathan (Crangannur); May I 
know whether in other countries there 
is this system?

Shri Venkataraman: Yes, in some.
The purpose of my moving this 

amendment is to have before the House 
tlie opinion of the bar associations in 
India, of the judges, of the High Courts 
and the public, with regard to an in­
stitution which has been functioning 
in this country for a long time. The 
assessors, as you know, try nothing and 
decide nothing. They merely assist the 
judge in coming to a conclusion. 
Several bar associations have expres­
sed the opinion that the system of 
trial with the aid of assessors ia no 
longer necessary. On that question, I 
think, at any rate the opinion of the 
Madras Provincial Bar Federation is 
fairly categorical. In the resolutions 
passed at the annual conferences a 
fairly unanimous opinion was expres­
sed that the trial with the aid of asses­
sors is wholly unnecessary.

If you trace back the history of the 
trial with the aid of assessors, you will 
find that in those days when the 
British judges did not know the langu­
age of the country, they wanted the 
help of assessors who could understand 
not only the language but also the 
spirit in which the evidence was given 
by the witnesses and interpret them to 
the judges. It follows that when our 
judiciary is manned by our own people 
that sort of assistance does not appear 
to be necessary. Any way, on this 
question, the opinion of any particular
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[Shri Venkataraman]
State or any particular section should 
not be deemed to be conclusive and the 
opinions of bar associations all over 
India should be before this House for 
us to decide on this matter.

Then we come to the juries. The jury 
system in the mofussil diiTers from the 
jury system in presidency towns in re­
gard to powers of decision in respect 
of giving verdict. Now, while in the 
mofussil the opinion of the jury is not 
binding on the judge, the presiding 
judge, in the presidency towns the un­
animous verdict of the jury is binding 
on the judge. In the case of difference 
of opinion also there are differences 
between the presidency towns as well 
as mofussils. My own experience i« 
that the jury system has worked fairly 
well in the presidency towns. I do not 
know of any complaint, exceot odd 
ones,—I talk of the generality of 
opinion—a’gainst the jury system in 
presidency towns. The juries are drawn 
from educated, respectable class of 
persons and it is good to have the as­
sistance of that class of persons in de­
ciding questions of fact. As regards 
the mofussil, I am unable to share the 
same opinion about the utility of the 
jury system in the mofussil. I think 
on that question we ought to tfet the 
opinions of the district judges who have 
had to deal with the juries. They might 
have more experience than any one of 
us, including my hon. friend Mr. Rama- 
swamy. They sit and hear cases with 
the help of the jury and they know 
when the jury has been perverse and 
when the jury has been right and what 
is the balance of convenience in res­
pect of having the jury system. There­
fore my motion that it should be circu­
lated for eliciting opinion is I think one 
which will command the universal ac­
ceptance of this House. I do not want 
at this stage—unless you direct that 
the whole Bill is also under discussion 
now ■■to go into the merits of the 
several clauses. I will content myself 
with moving this motion that the Bill 
be circulated for the purpose of elicit­
ing opinion thereon by the 31st of De­
cember 1993

Mr Chairman: Motion moved:

“That the Bill be circulated for 
the purpose of eliciting opinion 
thereon by the 31st December
1953.”

Sliti Punnoose (Alleppey) : I rise to 
support the amendment just now 
moved. The valuable views platred be­
fore the House by my hon. friend Shri 
Ramaswamy is worthy of considera­
tion—there can be no two opinions 
about it. I have often heard much
said against both the jury and the as­
sessors. It may be that they are not 
working properly now. It is very 
doubtful whether these assessors and 
juries have been able to perform their 
work in an efficient way in our coun­
try. The reasons for the bad working 
of the system have to be examined. 
It may be that these systems grew up 
under a foreign government and
naturally that accounts for its present 
state. It has yet to be found out whe­
ther the system can be put on a proper 
footing. Now what my hon. friend ,Mr. 
Ramaswamy wants to do is to chop it 
away, to cut it away. That is very 
easily done. But I do not think that 
is the way the House should behave 
with regard to an institution that has 
been in this country for some time. Of 
course, I do not want this system to 
continue if it is of no use at all. But 
let the country have a say. As the hon. 
Member who spoke last said, the bar 
associations, the Judges, the
clients and the public at
large have views on this matter* 
Every section of the people must be 
given an opportunity to express tlieir 
opmion and some time should be given 
to the various associations and bodies 
to consider whether the system could 
be improved upon. I believe under 
healthy conditions the juries and the 
assessors can be of valuable help to 
democratise our system. If healthy 
conditions are given, they can be of 
help. It is not only a matter of legal 
and judicial implications as Mr. 
Venkataraman said. It is not only the 
letter but the spirit of the law that can 
be brought to bear on Judgments if 
this system i» worked properly.



i 8i 5 Code oi Criminal Procedure 28 AUGUST 1953 (Amendment) Bill iSi6

I believe even Mr. Ramaswamy 
would have no objection to wait for a 
lew more months, having waited all 
these years. Let us therefore put It 
before the people. I very strongly sup­
port the amendment that has been 
moved.

Shri A. M. Thomas: 1 rise to support 
the amendment that has been moved 
by my hon. friend Mr. Venkataraman. 
The system of trial by jury or assessors 
has been recently introduced in some 
of the Part B States with the applica­
tion of Central Laws like the Criminal 
Procedure Code. In my part of the 
country though the system of trial by 
jury or by assessors was not obtaining 
before the application of the Indian 
Criminal Procedure Code, with its ap­
plication, the system of trial by as­
sessors has now been introduced. It 
has been there only for a very short 
time. It is very good to have from 
the judiciary, the bar associations ana 
other accredited organisations the 
opinion that they hold after the intro­
duction of this new system in our 
State. Though a lawyer myself, since, 
as I have said, the system was recently 
introduced in my Stated I am not in a 
position to give expression to any per­
sonal experience in this matter.

I do not want to enter into the merits 
or the demerits of the system of trial 
by jury. This is a matter on which 
much can be said on both sides. You 
may remember, Sir, that I put a ques­
tion when my hon. friend Mr. 
Ramaswamy was putting his case be­
fore the House and when he was citing 
the views of experienced lawyers, that 
they are generally against this system 
of trial by Jury. But there are very 
many eminent lawyers who hold a dif­
ferent opinion. I do not know what 
the experience and the opinion of an 
experienced lawyer like your good sell 
is But when I put this matter before 
a lawyer coming from Lucknow, he 
said: “your Dr. Katju will be against 
it.** Eminent lawyers like Dr. Katju 
are definitely in favour of the system 
of trial by jury. The reason may be, 
as has been alleged by Mr. Venkata- 
raman. that it has worked well in the 
presidency towns. Though the entire

Judicial system of our country is, so to 
say, modelled on the British adminis- 
tiation and though it may be 
characterised as having been imported 
from a foreign country, we need not 
have any prejudice against the jui’y 
system as such. This is an age when 
we are aspiring to have People’s Courts 
for the trial of oiTences and even for 
investigating into cases of corruption. 
So my submission is that there cannot 
be any positive objection to the trial 
by jury. And it is good that we get 
ourselves fortified with the opinion of 
the public as well as other accredited 
organisations.

I support the amendment of Mr. 
Venkataraman.

Shri M. L. Agrawal CPilibhit Distt. 
cum Bareilly Distt.—East): I had also 
a motion on the Agenda for the cir­
culation of this Bill for the purpose 
of eliciting opinion thereon by the 1st 
December, 1953.

Mr. Chairman: There is one differ­
ence. In the motion of the hon. Mem­
ber the date is 1st December whereas 
in the other amendment it is the 31st of 
December. Otherwise the motion is the 
same.

Shri M. L. Agrawal: Mr. Rama­
swamy has done a distinct public 
service by moving for the considera­
tion of this Bill. The judicial and legal 
system of this country is not indige­
nous. It is British in its origin and 
character, and it is at present what it 
has been during the course of hundred 
years or more or with adaptations 
here and there. But the system re­
mains the British system.

There has been a cry for a long time 
for a reform of the judicial system 
in our country. Since the attainment 
of Independence this cry has bccome 
even louder and more insistent. It is 
not only in this country that there has 
been a demand for a reform of the 
legal and judicial system. Even in 
England, from where we have got this 
system, there has been a great demano 
for reforms, and in April 1947 a Com­
mittee was appointed in England under 
the chairmanship of Sir Raymond 
Evershed to suggest reforms. That



i 8i 7 Code of Criminal Procedure 28 AUGUST 1953 (Amendment) Bill i 8l 8

[Shri M. L. Agrawal]
Committee conducted an enquiry and 
after examining many witnesses and 
holding hundreds of sittings it has sul> 
mitted its report recently. I would not 
take the time of the House in going 
over the detailed recommendations of 
the Evershed Committee. I want only 
to point out that the desire for reform 
in the legal and judicial system is 
universal.

moved the Bill before the Governor- 
General’s Council. The hxjn. Lieut. 
Governor of Bengal who was also a 
Member of the Council of the Viceroy, 
made a speech and his criticism, I 
think, was even more outspoken about 
the system of trial by Jury. Excuse 
me, Sir, for reading this small quota­
tion from the speech of the Lieut 
Governor of Bengal. He said:

In our own country the first Com­
mittee was appointed in 1924. It was 
an ail-India Committee. In various 
Provinces several Committees were 
appointed after i924 to suggest re­
form of the judicial system. As many 
as seven or eight Committees were 
appointed in U.P. I would not go into 
the details of the recommendations of 
these Committees. But 1 would refer 
to the Committee which was last ap­
pointed, in 1950. It was a Committee 
presided over by no less a person than 
Mr. Justice Wanchoo with whom we 
are all familiar. It was on the basis 
of his report that the Andhra State 
Bill was passed only yesterday in this 
House. That Committee was constitu­
ted by the U.P. Government in 1950 
and its terms of reference were very 
wide indeed. That Committee was 
entrusted with the work of examining 
the entire legal system—not only the 
present limited provisions—but other 
provisions also. The object of thr* 
Government was to suggest means to 
make the legal system cheaper, simpler 
more informal, and more expeditious 
and efficient. That was the object.

That Committee after long sittings 
has made several recommendations. I 
would come to the recommendations of 
that Committee and a few other Com­
mittees that preceded it in U.P., later 
on. Before gomg to that I want tc 
refer to a speech contained in one ot 
the proceedings before the Council of 
the Governor-General of India in 1872. 
I would not go over the same ground 
that has been covered by the mover 
of th  ̂ motion for the c<*nsideration of 
the Bill. I would like to point out that 
Mr. S. V. Ramaswamy quoted a passage 
from the speech of Mr. Stephen who

“Another subject to which he 
would dra^ th« attention of the 
Council was the difficult subject of 
juries. In this country, juries 
framed on an English model were 
not altogether beneficial instru­
ments in the administration of 
criminal justice; at the same time, 
he had not been willing to aban­
don the jury system altogether 
because, although he did not think 

lat trial by jury was an unmixed 
good, he believed that the system 
jad a great effect in the politica 
education of the people. It was . 
very great object to induce the 
Natives of the country to take a 
part in sel^government and in the 
administration of justice, and it 
was in that respect only that he 
regarded the maintenance of the 
jury system in criminal courts to 
be of some value. At the same 
time, he felt that the jury system 
was less fitted for criminal trials 
than to some trials of a civil 
nature: he should be glad to dis­
pense with the jury system in 
criminal trials if there could be 
introduced something in the shape 
of trial by jury in civil cases. 
The Courts at present laboured 
under great difficulties in the 
determination of civil cases. It 
was hi many cases a most difficult 
matter for them to arrive at the 
trvth. He looked upon a pancha- 
yat somewhat in the light of a 
lury without the superstitious 
number twelve and he hoped that, 
if they dispensed with Juries in 
criminal courts, they should be 
able to Introduce something like 
the Jury system in regard to civil 
cases.*’



i 8i 9 Code of Criminal Procedure 28 AUGUST 1953 (Amendment) Bill 1820

The point made out by this speaker 
was that it was necessary to introduce 
that system with a view to give politi­
cal education to the people of this 
country. 1 submit we have long passed 
that stage of political education. 
Whatever the reason might have been 
at that time, it is no longer available. 
I must admit that in our country there 
has existed a certain glamour lor trial 
by jury and certain people are still 
in favour of trial by jury. That is why 
even in those early days, 1872, and 
later on, some people wanted that 
trial by jtiry should be extended.

In this connection, in the U.P., in 
1921, a committee was appointed, 
known as the Dalai Committee. That 
committee was appointed to consider 
and recommend the extension of the 
system of trial by jury. That com­
mittee certainly recommended the ex­
tension of the jury system. But, later 
on in 1938, another committee was 
appointed under the Chairmanship of 
Mr. Justice Niamatullah. He was a 
Judge of the Allahabad High Court. I 
would refer to the recommendation of 
that Committee in respect of trial by 
jury. That committee recommended 
that the Jury system should receive no 
further extension, that if it be decided 
to extend the system, it should extend 
to the whole province and that the 
system of trial with the aid of asses­
sors should be abolished altogether. 
That committee reconmiended some 
safeguards against abuse of the system 
of jury trial in case it was to be re­
tained. This was the position in 1938.

Finally, there was the Wanchoo 
Committee to which I have referred. 
Justice Wanchoo was not alone in this 
committee. He was assisted by emi­
nent Judges and jurists,—lawyers of 
great fame. I may give the names of 
a few of them: Sri Niamutullah, re­
tired Judge, Allahabad High Court, 
Shri Tika Ram Misra, Ex-Judge, 
Allahabad High Court, Dr. R. U. 
Singh, Sri K. K. Bhattacharya, etc. 
This was a very eminent committee, 
eminently fitted to make recommen­
dations on this aspect of the question. 
The terms of reference were very wide 
Indeed. The terms of reference are

given under two heads (1) and (2). 
Under subrclause 2(c), the question 
referred to this committee was 
whether the system of trial with the 
aid of jury or assessors should be 
further extended, limited or elimi­
nated and, if so. in what class or 
classes of cases. How did this com­
mittee go about its work? Some argu­
ment was made by some hon. Mem­
bers who preceded me that we should 
come to a conclusion after the Bill 

, has been circulated widely, and 
opinions of Judges and so on were 
gathered. This Committee proceeded 
by issuing a questionnaire covering all 
problems of administration of justice 
and invited the opinions of district 
magistrates, judicial officers, legisla­
tors, Members of Parliament, eminent 
lawyers, official receivers. District 
Government counsel. University pro­
fessors, businessmen. Chambers of 
Commerce, etc. After considering all 
this huge volume of evidence before 
them, they came to the conclusions 
which they have given in their recom­
mendations. I would, with your per­
mission, Sir, give a small quotation 
from their recommendations. They 
have given their recommendations 
about assessors and jurors separately. 
About assessors they say:

“The system of trial with the 
aid of assessors has been in vogue 
since long without any practical 
utility. Although the verdict of a 
jury cannot be set aside except on 
the ground of perversity or illega­
lity, the opinion of assessors has 
no value whatsoever. The Judge 
is fully empowered to disregard 
the opinion of assessors in its 
entirety. The calling of assessors 
in sessions trial causes unnecessary 
waste of public money and the 
assessors are of no real help to 
the Judge. Their presence at the 
trial could have some value in 
olden days when judges of foreign 
nationality used to preside over 
Sessions Courts and they being 
not conversant with the social cus­
toms and habits of the people of 
this country could take the help 
of assessors in appreciating facts. 
Now that all Judges are from this



i 82I Code of Criminal Procedure 28 AUGUST 1953 (Amendment) Bill iSz2.

[Shri M. L. Agrawal]
very country, the assessors have 
lost even the little utility which 
they previously had.

The opinion submitted to this 
Committee is almost unanimous 
that trial with the aid of assessors 
merely results in waste of public 
money without any corresponding 
advantage. The Committee there­
fore recommends that all sections 
in the Code of Criminal Procedure 
dealing with the trial of sessions 
cases with the aid of assessors, 
should be completely omitted.
About Jury trial they say;

“A large majority of those who 
have replied are in favour of the 
abolition of the jury system. It 
seems that even in the few dis­
tricts where this system has been 
working in connection with a few 
cases it has not been a success. 
The general complaint is that 
jurymen are open to approach and 
do not give a fair verdict on the 
evidence. It seems difficult to p ro 
vide for the locking up of the 
jury in the present conditions as 
it will mean a very great expense 
if Mie system is to be introduced 
in all the districts of the State. 
Besides, it would be very difficult 
except perhaps in a few districts 
to have a sufficient number of the 
right class of people who would 
be prepared to serve as }urors. 
Lately a new factor has arisen 
which also makes it impossible to 
adopt the jury system, namely, a 
large majority of sessions cases 
do not finish on the first occasion 
and there is usually an adjourn­
ment for about a month or some­
times more. It is impossible to lock 
up the jury for all the period that 
the case is pending.

The system of trial by jury was 
borrowed in this country from 
England. The origin of this system 
^tts based on local knowledge and 
also in<3(epend€nce of juries who 
were representatives of the people, 
against the arbitrary acts of King’s 
Judges who were supposed to be

and were under the thumb of the 
King. It was therefore considered 
necessary to make certain that 
citizens should have a square deal 
when brought to the bar of justice. 
The present time, however, is of 
dempcracy when the legislature is 
responsible to the people and the 
Government to the legislature. 
There is little possibility of autO' 
cratic rule or of the judiciary being 
influenced by the rulers. The sub­
ordinate judiciary is under the 
direct control *of the High Courts* 
and the independence of the High 
Courts is guaranteed under the 
Constitution.

Jury trial has been extended 
only to a few districts ' of this 
State and there too all serious 
oilences are excluded from jury 
trial. Recently the State Govern­
ment has excluded certain more 
offences including those of dacoity. 
This Committee strongly feels that 
trial in Sessions Courts should be 
by the Judge alone and recom­
mends that all sections relating to 
trial by jury should be omitted 
from the Code of Criminal Pro­
cedure.”

I submit that I cannot find a more 
weighty authority for supporting the 
motion of Mr. Ramaswamy than the 
one I have quoted. It is recent. It is 
based on a large volume of evidence 
of the persons who were entitled to 
give their opinion on this subject.

The disadvantages of these trials by 
the jury system and assessors are too 
patent for me to dwell at length upon 
them. In the first place, they mean so 
much expenditure which can be uti­
lised for other objects. Then, it causes 
delay. There are frequent adjourn­
ments due to the absence of jurors 
and assessors who do not turn up. 
and there is so much waste of public 
money and public time. Then, it pro­
longs the trial, and the accused are 
unnecessarily harassed by .prolonga­
tion of trial. Besides this, every 
adjournment causes so much additional 
cost to the public exchequer. Therer
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lore. I think that the motion made 
by my hon. friend Mr. Ramaswamy 
is quite feasible, and 1 would submit 
that we can pass it just now and here. 
At the same time, I have made t ^  
motion for circulation as a concession 
to the possible conservatism ot some 
of my hon. friends and hon, the Home 
Minister. If I find the reaction of the 
Home Minister to be favourable to take 
this Bill into consideration at once, I 
shall withdraw my motion, and sup­
port the original motion.

Lastly, I wish to point out some of 
the provisions of the Bill whose con­
sideration has been moved by my hon. 
friend Mr. Ramaswamy. As a matter 
of fact, Mr. Ramaswamy has already 
referred to my amendments. I have 
tabled some amendments. The pur­
pose of the Mover is to wipe out all 
provisions relating to trial with the 
aid of Juries and assessors. In that 
object he has not succeeded. There are 
several Sections of the Criminal Pro­
cedure Code which also would have 
to be deleted and my amendments to 
the Clauses of the Bill—4, 5 and 7— 
go to improve the Bill. The new Clauses 
6(A) and 7(A) go tq include all other 
Sections which also should be deleted 
in order to make the Bill more com­
plete and fuller. ,

With these words, I would support 
my Motion for circulation of this Bill 
for eliciting public opinion by 1st 
December, 1953. As I have already 
said, I will be prepared to withdraw 
the motion if the hon. Home Minister 
is prepared to accept consideration of 
the Bill Just now.

Mr. Chairman: Why should the hon. 
Member insist on his date? He can 
have 31st December.

Shri S. S. More (Sholapur): Make 
it 31st December.

Shrl M. L. Agrawal: I have no objec­
tion to make it 31st December.

Shri S. S. More: I rise to support 
this particular motion, but in support­
ing this motion, I will try to cover a 
larger field.

Dr. Katjn: Motion for?

Shri S. S. More; Circulation.

The present Judicial system, both as 
far as civil matters and criminal 
matters are concerned, was framed by 
the Britisher. In framing this system, 
if we go through the original documents 
when the Criminal Procedure Code or 
the Penal Code was being reconstruct­
ed for this country by the British 
administrators, we can see that they 
tried to copy from the English system 
as far as it was feasible. Again, they 
took into consideration the tempera­
ment and the traditions of the people 
here, and tried to frame a sort of 
bureaucratic system. Sir Stephen’s 
name has already been quoted. I have 
seen some document in which he des­
cribes the psychology of the people, 
the zulum to which they were sub­
jected for so many ages, and he has 
opined that in this country only if we 
devise a District Officer who is entrust­
ed with all the powers in the world, 
he will be able to command respect 
from the people, and the collection of 
revenue wiU be faciUtated. I think it 
is more than sixty or seventy years, 
or nearly a century back, when this 
system was framed. Much water has 
flowed under the bridge since then. 
We have achieved Independence.
12 Noon

I support the measure which Mr. 
Ramaswamy has brought before the 
House, but I want to make a plea to 
the Government that it is high time 
for them to take a long-range and all­
embracing view of the whole matter, 
to apply their mind as urgently and as 
early as possible to the reconstitution, 
to th^e-orientation of the whole judi­
cial intern. I do not quote the pre­
vious declarations by the Congress, but 
particularly Mahatma Gandhi was very 
much insistent in saying that our Judi­
cial system should be both expeditious 
and cheap. I would ask the Govern­
ment: **Is our Judicial system expedi­
tious and cheap”? No. There are so 
many provisions in the procedural code 
by which a trial is protracted for any 
length of time. I come from Poona* I 
can give many Instances where crimi­
nal trials for such petty offences as 
under Section 323 have been pending
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for two years, because there is a Clause 
that if a Magistrate is changed, the 
accused gets the right of saying that 
he wants a de novo trial.

Bbrl N. C, Chatterjee (Hooghly): 
:Section 350.

Mr. Chairman: Two years is not a 
long period, in the experience of many 
lawyers.

Shri S. S. More: As a matter of fact, 
I am giving the minimum period. I 
am not giving the maximum. What 
happens if an accused is out to protract 
« trial for some reason or other? As a 
matter of fact, particularly in these 
Prohibition cases, the accused is in­
terested in protracting the trial be- 
<:ause some liquor has been attached. 

The liquor is kept in some Malkhana, 
und when the trial is protracted, in 
^pite of the certificates of the Chemical 
Analyst or Analyser, by the period of 

rtwo years, the liquor becomes acqua 
jmra, with the result that the man 
«ets the benefit of doubt and he is 
acquitted. I do not want to repeat 
mil these instances.

It is time that we revise the whole 
.ludicial system. I would rather say 
that we must classify the offences into 
w o  categories—serious offences and 
tninor offences. I would like to give 

instances. For instance, when 
there is a faction fight between vil­
lagers in a village, a complaint under 
Section 323 is filed. Then both parties 
flock to the Court. The complainant is 
accompanied by about 25 persons. The 
accused too, if he is also an influential 
.person, is accompanied by a large 
’lumber of persons. This is loss ^ th e  
country. They are all agricultinsts. 
They are dragged to the Taluk Court 
'.r the District Court some miles away. 
-They have to pay their transport 
••harges. They have to maintain them­
selves at these headquarters. They lose 
<hcir working hours on agriculture. On 
top of that, they have to spend. The 
result is that the trial goes on tor ribout 
«ix months or one year. He is otit of 
i)ocket to the tune of Rs. 200 tjr Hs. 300. 
Tt is a drain on the villagers. *We were 
•complaining during t)tir national 
struggle that whatever we «re sending

to England is a drain on the lean 
purses or the lean finances of this 
country, but this drain on the villages 
in favour of the urban areas is some­
thing which is breaking the back of 
ihe rural community. So, I would say 
that ^ome of these offences may be 
classUiti as minor offences, and 
People’s Courts or Panchayat Courts 
may be established, or a sort of Assize 
Court which can go on circuit and can 
hold the trial at the place where the 
parties are supposed to reside, should 
be undertaken. There are many sug­
gestions which'We who are supposed 
to have some experience of the original 
Courts can tender, in every branch of 
law.

Take for instance, confessions. The 
accused is supposed to make a confes­
sion. The Police, instead of applying 
their intellect, their investigating intel­
ligence, to the detection of the crime, 
concentrate all their efforts on exact­
ing a confession. The accused is 
brought before a magistrate, and the 
magistrate, possibly belonging to the 
executive arm, records his confession. 
By the time the accused is placed 
before a magistrate in the original 
court for committal to sessions or in 
the sessions court, he Is given some 
legal advice, and possibly proper advice 
too, and he retracts the whole confes­
sion. There are many cases in which 
it has been held by the courts that the 
facts disclosed by the accused in his 
confession, and the facts objectively 
proved by the prosecution are at 
loggerheads. All such provisions ought 
to be modified. I do not want to dilate 
on this point any further, but I want to 
emphasise the urgency of a whole­
sided, all-comprehensive inquiry into 
this matter, and the evolution eventual­
ly of a judicial system which will suit 
the modern times, which will suit the 
temperament of the people, and also 
be in a position to give justice fairly, 
expeditiously and as cheaply as possi­
ble. Possibly, I may be speaking 
against the interests of the fraternity 
to which I have the honour to belong, 
but I am sure that a majority of the 
lawyers have no doubt that if their legal 
Intelligence is removed from this parti­
cular ambit on which It is now survlv-
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ing as a parasite, it can be used for 
more constructive and beneftcient pur­
poses in the country.

Everybody is admitting that « 
malady is there, that the peasant is 
suffering from head to foot, but we are 
administering the or ccmadr
only in a piecemeal manner. This 
should be avoided. We should see that 
the remedy should be given completely 
80 as to cure the malady.

While supporting the motion for 
circulation placed before the House, I 
would also make an earnest request 
to my hon. friend Dr. Katju and my 
hon. friend Mr. Biswas to put their 
heads together, as they are doing 
now......

An Hon. Member: Knock their heads.
Shri S. S. More: I said they should 

put their heads together.
Dr. Katjn: You also assist us.
Shri S. S. More: I am prepared to 

be at your service, if you so desire. 
This is a matter which requires serious 
study.

The present judicial system, I would 
say, is a remnant of the British bureau­
cracy that was governing our country. 
This Judicial system has been designed 
for the purpose, not of dealing even­
handed justice to all parties and sec­
tions, but for imperial purposes. The 
time is now over-ripe, when the Gov­
ernment should come out with a well- 
thought out and well-consolidated 
scheme, suitable to the needs of our 
country, to the temperament and 
psychology of our country, in the light 
of the modem conditions now prevail­
ing.

I am rather dissatisfied with this 
trial by jury. With the limited experi­
ence I have got of these trials, I have 
found that when an accused belongs 
to a particular religion, and the jury 
or assessors consist of i>ersons who bcr 
long to another religion, then the 
assessors or the jury are not in a posi­
tion, for difTerent reasons, to take an 
impartial or judicial view of the 
matter. If the accused belongs to one

caste, and the jurors belong to another 
caste which is at loggerheads with it, 
then..........

Shri A. M. Thomas: The same thing; 
might be said of judges too.

Shri S. S. More: But I am prepared 
to say that the judges due to tuexr 
training and long experience, may be* 
expected to take a non-caste and ncn- 
communal view of the matter. But as 
far as the jury is concerned......

An Hon. Member: What about vil­
lage panchayats7

Shri S. S. More: This question is
being asked by a Congressman, whose 
main plank is Gandhism. The basis of 
Gandhism is that the villages should 
have their own panchayats. Village* 
autonomy should prevail, so that the 
village people can have the best control 
over their different aspects of life. I 
do quite concede that in certain cases, 
the villagers also might go wrong. But 
after some training, and after some 
experience, after some judicial trial 
for the purpose of correction or recti­
fication, the village panchayats can be 
brought up to a stage where they can 
dispense justice with a fair measure o f 
equality and fairness. That is my con­
tention. I would therefore say that 
the Government, particularly Dr. Katju 
and Mr. Biswas should be amenable 
enough to consider this proposal whichi 
has emanated not only from me, but 
from many sections in the country.

Shri N. Somana: I rise to opoose 
the motion for consideration, and sup­
port the motion moved by Mr. Ven- 
kataraman for circulating the Bill for 
eliciting public opinion thereon.

The opinion, so far as the utility o f 
the assessors or Juries Is concerned, is 
certainly very much divided. Even in 
the case of the experienced advocates, 
it is divided. Sometimes it can be said 
that the opinion of the assessors has 
helped the judge in coming to a right 
conclusion.

There may be instances where many 
local customs and local expressions 
may not be very patent to the judge, 
but may be known to the assessors.
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who will be in a position to assess the 
evidence that is placed before the 
judge, and present it in its proper 
perspective. At the same time, there 
are aiso cases where on account of 
the complicated nature of the law that 
is existing itoday, the assessors or the 
juries are not in a position to correctly 
assess the evidence. In our country 
today, unfortunately law and facts 
are very much connected and com- 
pJicated, especially in most criminal 
cases. Law is often closely bound up 
with facts, and the result is that very 
often the Juries or the assessors are 
not in a position to give a correct 
verdict. But that is only a negative 
aspect of the matter, only to say 
whether they are useful or not.

But nobody has been in a position 
to say that this is an institution which 
has done any injustice or any wrong, 
as it is contended by my hon. friend 
Mr. Ramaswamy. I certainly do not 
agree with him. when he says that the 
juries or the assessors are amenable 
to corruption and bribery at the hands 
of the advocates. If any such thing 
has been done. I say the blame should 
be laid at the doors of the advocates 
and not at the doors of the Juries or 
the assessors themselves. That is an 
unfortunate remark with which I cer­
tainly cannot associate myself.

What is interesting, however, is to 
note that so far as the advocates are 
concerned, there is a uniform opinion 
that the Juries and assessors should 
go, because very often the verdict of 
the jury or the assessors may not be 
in favour of the advocates. We often 
know by experience that whenever the 
verdict of a jury or an assessor is 
Tiot in favour of an advocate, the advo­
cate is likely to say that there is no 
use of these assessors or juries, and 
^0 the system could be abolished. But 
it is worthwhile knowing the opinion 
of the judges, as Mr. Venkataraman 
bas pointed out, especially of the Ses­
sions Judges and the High Court 
judges. It is really their opinion which 
counts, and not that of the advocates, 
who are naturally averse to this 
-system.

Shri S. V. Ramaswamy: I am sorry 
my hon. friend is denying the experi­
ence of his own profession.

Shri Punnoose: He is referring to
small ^advocates.

Shri Biswas: It is the privilege ol
advocates to abuse either the judge or 
the jury, whoever goes against them!

Shri N. Somana: I suppose it is com­
mon knowledge that all advocates 
blame the juries or the assessors, 
whenever their verdict goes against 
them. But anyhow, as I stated before, 
this is a matter on which the opinion 
of the Sessions and the High Court 
judges counts more than anybody 
else ŝ. The move suggested by Mr. 
Venkataraman is the right one to be 
adopted.

I find one technical difficulty. The 
Bill as it is, is not comprehensive. 
There are very many Sections, which 
have not been included in this Bill 
If it is to be circulated as it is, then 
it would be incomplete, because there 
are many sections which relate to 
juries and assessors, but which have 
not been touched at all in this BiP 
So, I do not know how far it will be...

Dr. Katju: We want to elicit opinion 
on the most important topic, whether 
you would like to have the jury sys­
tem or not.

Mr. Cbairman: The other Sections 
can be put in afterwards.

Shri N. Somana: If the reference is 
mainly on the question whether the 
jury system should continue or not, 
certainly opinion could be taken on 
that matter, and the Bill brought for­
ward again, if necessary. Anyhow, my 
submission is that it is a fit case where 
public opinion, specially of the 
Judges—Session Judges and High 
Court Judges—should be taken before 
we finally consent to it. I therefore 
support the motion for circulating the 
Bill for eliciting public opinion.

Shri Altekar (North Satara): I rise 
to support the Motion for circulation 
of the Bill for eliciting opinion. Of 
course, there are very different views
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with respect to the utility of this jury 
system. In England its origin was in 
the trial by the neighbours and tnen 
it developed into the jury system. 
There was a tussle between the King 
on the one hand and the commoners 
-over the powers of the Judges. They 
wanted to keep these courts free from 
the influence of the King. Later on» 
-when they had their Magna Carta, 
th ere ' was a clause T>y "^hich the 
Englishmen’s right to be tried by Jury 
•was there guaranteed. Somehow or 
•other, as the system advanced in course 
•of time and there was an evolution 
o f  law and the courts and Judges be- 
>came independent of the King and the 
political party in power, the system 
•of jury is not finding so much support 
•even in England these days.

Dr. Katja: I am not so sure about 
•that.

Shrl Altekar: So far as regards the
trial of civil cases is concerned, some­
times it is waived.

Dr. Katjn: In all cases relating to 
personal injuries, trial by jury is one 
o f the most valued rights in England, 
•e.flf., libel, slander etc.

Shri Altekar: It is a valued right, 
no doubt. But during t'ecent years, 
trial by jury is not so common as it 
was formerly. I can find it even in 
the recent volume of Social Encyclo­
paedia. There it is said that trial bv 
jury is not so much common now as 
it was in old times.

Dr. Katja: What about criminal
•cases?

Shri Altekar: So far as criminal
•cases are concerned, of course trial 
by jury is there.

Dr. KatJa: In every case.
Shri Altekat: In England* it is valued 

:and it is going on. But so far as 
America is concerned, American opinion 
about the trial by Jury is, on the other 
side; they do not so much favour it now. 
They attached very great importance to 
it during their fight against the British 
and sometime afterwards. So far as 
the introduction of this system !n 
India was concerned, it was brought 
t>y the Englishmen along with them, 
and in the Presidency towns it was

there. So far as the mofussil towns 
were concerned, they had given the 
right to the Europeans—Englishmen 
and Americans—and they extended it 
also to others in certain districts, not 
in all. Later on, we find that even in 
our own country opinion in connection 
with trial by jury is divided on oothr 
sides.

So far as trial by assessors is concern­
ed, it was not unknown to us from the 
ancient times. So far as trial by jury 
also is concerned, I may say that the 
panchayat system of old was a trial by 
neighbours and very much akin to the 
trial by jury. But that was not com­
mon to all the cases. It was in cases 
of crimes of a minor character. Later 
on, of course, it was taken over by 
the British. We can find the trial by 
assessors being mentioned even in our 
old Smritis.

Manu
'The Judge will look after the cases 

from day to day being aided by three 
assessors’*. So the assessor system was 
there. It is not that the Britishers 
themselves for the purposes of their 
Judges who did not know the langu­
ages of this country brought it here 
It was there among us from old times. 
It was continued to the time of the 
Gram Panchayats. But later it came 
in a modified form when the judiciary 
was established by the British.

Now, the question is, how and to 
what extent this trial by assessors and 
by the jury should be continued any 
longer. The main ground on which the 
Britishers value this jury system is 
that it is a bulwark for protecting the 
liberty of the people against any 
encroachment by the State. And that 
being so and we having formed our 
Republic and established an indepen­
dent judiciary system, a system which 
is entirely independent and free from 
political influence, the question is 
whether it is necessary to continue the 
Jury system any longer. That is the 
point which has to be considered. Then 
again, this is a trial which is not 
obtaining in all the mofussil towns; it 
is in some places only. So far as the 
provincial places are concerned, where
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there are High Courts, it is there, bui 
that too in criminal cases and there is 
not a general application of the Jury 
system here in India. When we are to 
consider this question, we should look 
to all the aspects of the jury system, 
to what extent and under what cir­
cumstances it should be allowed. It is 
desirable that the opinion of all the 
Bar Associations in India, of all the 
Judges of High Courts as also Sessions 
Courts, should be taken as to how it is 
working and whether it is being abused. 
There is a complaint that the Juries 
are sometimes ignorant, there is a 
great complaint that they do not pro­
perly understand the questions which 
are referred to them etc. It is not 
within the competence of laymen to 
understand the intricacies of law 
without these being explained to them, 
to assess the facts and to give their 
opinion. Under these circumstances 
we have to see whether such a sys­
tem should be continued. That is a 
point on which the opinion of the 
highest Judges as also of eminent 
advocates and counsels is quite desir* 
able and necessary. One should not 
pass any hasty judgment as regards 
the utility of this jury system with­
out in any way taking into considera­
tion the opinions of the highest Judges 
and of eminent lawyers in this coun­
try as to how this system is working 
and is effective so far as the whole 
country is concerned, whether any 
change is desirable therein and how 
far and to what extent it should be 
allowed.

Therefore, I submit, that this Bill 
should be circulated for the purpose 
of eliciting opinion of all these Judges 
as also of the Bar Associations and 
the public. Only when such opinions 
are received and we assess them iti 
a calm and thinking manner, shoulc* 
we come to any certain conclusion. It 
is no use saying that the jury system 
has become quite out of date or that 
it Is not in any way suitable to this 
country. Prom that point of view T 
support the Motion for circulation of 
this Bill for eliciting public opinion.

Shrl N. C. Chatterjee: I am sup­
porting Mr. More's appeal. It would, 
be my earnest request to both the 
Law Minister as well as the Home 
Minister to see if they could do 
something to appoint a Commission 
with large and wide powers to go. 
into the question of law’s delays, botn 
civil and criminal, and to do some­
thing to retrieve the very unsatisfac­
tory state of things which obtains in 
India today.

I was appearing in a  High Court 
where a criminal appeal in which 
about 39 accused had been convicted 
and that appeal was pending for over 
4 years. Some of them had their 
bonds cancelled and were, in jail. The 
Chief Justice—an experienced Judge 
—sitting with another Judge acquit­
ted all of them and held that the 
trial was illegaL On. the average^ 
some of them had been in jail for 
practically more than two or three 
years. One of them had been ac­
quitted, but the State had also ap­
pealed against acquittall and he wa» 
arrested and put back in jail. He 
could not furnish the bail and he was 
in jail and he was actually attending 
from jail—although he had been ac­
quitted by the Siessibns Cburt—the 
appeal court hearing from day to day.

Dr. Katja: May r just enquire who 
took the obiection that the trial was 
illegal?

Shri N. C. ChatterJ^: The appel­
lant naturally took objection.

Dr. Kaljn: They ougitt not to com­
plain. They had to enter trial. There 
was a misjoinder of charges. Why take 
objection?

Shri N. C. Cltaitterfee: It is perfect­
ly scandalous. I hope the Home 
Minister...........

Dr. Katja: The Home Minister him­
self has been a lawyer. All the 
guilty persons want to escape by rais­
ing all sorts o f questions and thei> 
complain here that they have been 
ordered for retrial.

Shri N. C. Chatterjee: There was
no retrial ordered. The Judges said; 
“There should be no retriar". They 
were all acquitted by the High Court 
and I am sorry te say that in the Htgb
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Court with which Dr. Katju was asso­
ciated for a number of years the ap­
peal was pending tor over four yeara, 
1 think about five years. I am point­
ing this out so ĥat something could 
be done to redress this very unsatis­
factory state of things.

Dr, KatJu: Then why talk of all 
those allegations; just go on merits.

Shri N. C. ChatterJee: I am sorry, 
Dr. Katju is not in a mood to listen 
today. Something has happened to 
him after the Andhra State has come 
into being. But he will do the 
greatest service to India as a lawyer 
of eminence as well as the Home 
Minister of India if he does something 
to put the judiciary, the whole judi­
cial system, in order and I am quite 
sure all the sections of the House will 
give him their whole-hearted co­
operation.

The Minister of Law and Minority 
Affairs (Shri Biswas): Let me tell 
you the home Minister is taking 
action in the matter.

Shri N. C. Chatterjee: I hope the 
action will materialise. We will be 
very happy to give our unstinted co­
operation in that rcspect. The 
arrears have been multiplying in 
every High Court. Something should 
be done to simplify the procedure.

Now, with regard to this Bill there 
Ls practically unanimity of opinion 
throughout India that the system of 
trial by assessors has not been a 
success.

Shri Biswas: Question!
Dr. Katju: Two Judges of the same 

High Court and with the same judi­
cial experience!

Shri N. C. Chatterjee: My learned 
friend, who was once my learned 
brother, questions. But what I am 
pointing out is; go throughout the 
length and breadth of India and you 
will find generally that the bulk of 
the opinion is that this has been with­
out any practical utility. The Wan- 
choo Committee Report also says:

“The opinion is almost unani-
iious. The trial with the aid of
assessors merely results in waste 

385 PSD

of public money without any
corresponding advantage.*'
Shri Biswas: ''Assessors" and not 

“jury” .
Shri N. C. Chatterjee: I am not

talking about jury, I am talking 
about assessors.

Shri Biswas: Then 1 withdraw my 
question.

Shri N. C. Chatterjee: It is just like 
my learned Irlend; he has criticised 
without foUowixig me. What I am 
pointing out is this. With regard to 
this assessor business it is high time 
that it should be ended. It is a 
useless system. The time has come 
when all the sections of the Criminal 
Procedure Code dealing with trial by 
assessors should go.

Now with regard to Jury trial, 1 
honestly feel that it will be a bad day 
for India to say that Jury 'trial has 
completely failed and that you can­
not in free India today, find a num­
ber of people, honest and fair-minded 
enough to help in the administration 
of justice and give honest judgment. 
As a matter of fact in England Jury 
system is an integral part of judicial 
system but that has been the result 
of experience of centuries. The Jury 
system has helped the growth of ideas 
of freedom and it has helped to deve­
lop democratic ideals not only in 
England but in other freedum- 
loving countries also. What is the 
cardinal principle of British system 
of justice? It is the jury system. I 
am sorry, my friend there was saying 
that it was going down in England. 
That was not my experience. In 
1949 in the month of November I 
was in England. I was going daily 
to the King’s Bench Court. I saw 
Chief Justice Goddard and other 
Judges were trying civil cases and 
criminal cases with the help of jury.
I also went to the Old Baily. There 
also almost all the cases were tried 
by the jury. That is the greatest 
bulwark of freedom-loving people? 
What is the greatest guarantee of 
justice? It is the system of trial by 
jury.

Now, you know that in the defence 
of human liberty the jury system in 
England has played a very conspicu-
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ous and satisfactory part. In every 
court you will find jurors willing to 
help the Judges for the purpose of 
dispensing justice. You cannot gene­
ralise and repeat charges against the 
jurors throughout India. You cannot 
condemn and say that all jurors are 
corrupt, that they are open to ap­
proach or that, they are amenaWe to 
caste influence and so on. In my
experience, in the Calcutta High
Court sessions, there has been no 
charge of corruption against any 
juror. Although passions had some­
times been inflamed, they behaved 
with full rectitude and uprightness. 
Any Judge, can go wrong but on the 
whole they have been fair. It would 
not be right to condemn the jury 
system. On the other hand, it will 
be proper to give it a fair trial. I 
do not think in Punjab there has 
been any jury system; there were
only assessors. In some places there
has been no fair trial given to the 
jury system and it would be only 
proper to consult the legal profes­
sion. The High Courts have got a 
right to say what should be done.

Different High Courts may have 
different views but I hope the majo­
rity of the Judges in India and the 
majority of Bar AssociationR will not 
support this Bill. They will say 
that the jury system should continue. 
Although there are many defects in 
our system of administration of 
Justice, it will be a very unfortunate 
thing if you decide today that this 
system of jury should go. They 
might have some defects in some 
respects but you will find progress of 
democratic ideals and advance of 
public spirit if you maintain this 
flystem.

In England and other countries men 
and women are both conscious of 
their rights and duties and they have 
given a good account of themselves. 
Why should you think in India they 
will not be upto the mark? If there 
is anything, as my friend, Mr. More 
was saying, that reflects on the great 
legal profession the defaulting peo­
ple should be strongly dealt with. If 
you like you could put juries in lock 
up. I think it would not be right

to condemn the jury system as a 
failure. It has served its purpose 
very well and it should be given a 
fair trial. It should continue in 
areai where it has been a success.

Tiiere are certain courts where it 
is impossible for the judiciary to 
function in a satisfactory manner, 
specially in the courts of Delhi; Dr. 
Katju knows better than anybody 
else. Sir Trevor Harries was the 
Chief Justice, of Lahore High Court 
and he remarked that the conditions 
under which these courts were work­
ing were disgraceful. These courts 
are functioning here in small rooms 
There are no proper rooms for 
Judges to hold their courts and if 
you stretch your hand in a court you 
may hit the Judge.

I am told the Home Minister laid 
the foundation stone of a new build­
ing in Delhi for the Courts a couple 
of years back. I was passing through 
that area yesterday. It is still 
nothing but a Goshala. Some atten­
tion should be given to it. You mtist 
improve the conditions of service

Shri R. K. Chaudhury (Gauhati): 
Is the hoii. Plome Minister hiding 
his face on account of this?

Shrl N, C. Chatterjee: If you want 
to improve the administration of 
justice, you must really give decont 
emoluments to the subordinate judi­
ciary, and improve the conditions of 
service of the jjidiciary. Take, for 
instance, the city of Calcutta or 
Delhi. It is impossible for the sub­
ordinate judges, or Sessions Judges 
or the magistrates to get any decent 
living accommodation where they can 
possibly live and properly function. 
That should also receive the atten­
tion of the country. I hope the jury 
system would not be abolished and 
I hope that the assessor system would 
be ended in the interests of justice 
and in the interests of the country 
as a whole.

Mr. Ctalrman: Does the House
want this debate to be continued on 
some other day?
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An Hon. Member; We should be 
taking the view of the hon. Home 
Minister also.

Mr. Chairman: I see that the mat­
ter has been sufficiently discussed, 
and that the House wants to know 
the views of the hon. the Home 
Minister. If the House is anxious to 
go on with the debate, I have no ob­
jection.

Sevcfml Hon. Members: It should
be continued.

Mr. Chairman: We can hear the
views of one or two Members more 
in view of the time left today. It is, 
therefore, that I am asking the House 
whether it proposes to continue the 
debate.

Shri Venkataraman: In view of the 
motion that I have made that the 
Bill be circulated for eliciting opinion, 
discussions need not be continued.

Mr. Chairman: It is a very good
suggestion. After all, this Bill is 
coming back to the House. So, we 
need not take much more time of the 
House at this stage.^

An Hon. Member: Let both the
Ministers express their view.

Dr. Katju: The Government are in 
agreement with the motion for circu­
lation. But as the matter is of very 
great importance, and as some hon. 
Members have done me the honour 
of mentioning my name in this con­
nection, I may say how\the matter 
strikes me. In the olden days, when 
travellers used to come here from 
foreign countries, everybody noted 
that Indians were famous as truth- 
lovers. There < were practically re­
publics in every village in India and 
they said that Indiana never told 
lies. Today,—I do not know what 
U happening, what would happen,— 
the situation is that every law courts 
civil or criminal, both, has become a 
home of perjurers.

Shri S. S. More: May I bring to 
the notice of the hon. Minister that 
when discussing one of the legislative 
reforms in those days, separation of 
the judiciary from the executive, it

was contended by an eminent British 
lawyer that in India, it was difficult to 
secure the conviction ofarichman for 
any offence as it was difficult to get 
witnesses who could speak the truth.

Dr. Katju: I am telling of travel­
lers of a thousand years ago. I am 
not mentioning British people. My 
hon. Friend seems to be very fond of 
British people. I do not want to 
take much time. I am speaking with 
^ome feeling upon this matter. What 
oppresses me today is that in the 
administration of justice—both civil 
and criminal—the most pressing 
problem is to awaken the social cons­
ciousness so that at least witnesses 
may not go and tell lies. You do not 
realize—I am referring to non­
lawyer Members—the difficulty that 
we feel, particularly judges, is that 
the whole record is a record of lies. It 
is not the question of the jury system 
or the assessor system or any other 
system. The man is acquitted. 1 was 
told that in the Punjab—I do not 
know the figures—that about 95 per 
cent, of the prosecutions for murder 
ended in acquittal. I heard recently 
—I tell you from my horrifying 
experience—that a man was tried on 
a charge of murder. He was acquit­
ted. I forgot whether he was acquit­
ted by the Sessions Judge or on 
appeal by the High Court. One of 
his relations— t̂he relation of this 
acquitted man—was murdered within 
a few days of his acquittal by a 
member of the family of the deceased. 
The police prosecuted them and the 
motive alleged was that this acquittal 
was wrong. The people were full of 
vindictiveness and they took their 
revenge by murdering. And would 
you believe it that the police actual­
ly produced as a prosecution wit­
ness, for proving the motive, the man 
who had been acquitted in the pre­
vious case? This man comet and 
swears solemnly: '*I was tried; the 
charge against me was perfectly true;
I had actually shot the man dead", 
and in so many words, and pro­
duced one or two relations of his who 
said this was correct. Thux man was 
guilty, but then he gave this version. 
Nothing could be d<me. because there 
is the general maxim that a man
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cannot be tried for the same offence 
twice over. So, in the first case,—I 
do not know what he had done, he 
may have pleaded alibi or he may 
have put up some defence—he was 
acquitted. This is what happened 
afterwards. In the Punjab, parti­
cularly,—hon. Members who come 
from the Punjab may know this—it 
is happening over and over again. It 
is a game of seesaw—murder and 
murder. People would not have it, 
would not stand it. If justice is not 
administered properly, they take the 
cudgel in their own hands and shoot.

Prof. D. C. Sharma: May I submit 
that the reference of the hon. Minis­
ter, to Punjab is not entirely justi­
fied.

Dr. ELatJtt: You are only speaking 
from your knowledge of one district.

Shrl Tek Chsnd (Ambala-Smila): 
My submission is that the hon. Minis­
ter is quite correct in saying that 
murder is going on there, and they 
go on from generation to generation. 
That is the point.

Dr. Katju: I do not want to raise 
any controversy here. What I was 
saying was that our system of ad­
ministration of justice should be such 
as to stop this evil of perjury. And, 
how to do it? By awakening the 
conscience of the people and associat­
ing it in the administration of justice. 
One of the curses of the British rule 
that I feel today is that the people 
of India do not recognize a court of 
justice as their own.

An Hon. Member: Why not?

Dr. KatJu: They recognize this Par­
liament as their own. They will 
growlngly recognize it. They will 
recognize the Provincial Legislatures 
as their own. They will recognise 
that they can make ministries and 
unmake ministries, that the Ministers 
are their servants. Today, it may .be 
a legacy of the past. But they say 
that the court of justice is not our 
^wn, and therefore it is permissible 
for anybody to go and tell lies. You

see there is an ordinary saying fami­
liar to us. I am talking to A and B. 
“iĵ or god*s sake, it is not the court 
of justice; tell the truth here."' 
It is not a court of justice!' 
—the court of justice is a place where 
lies are permissible! So, now, how 
to secure the people's consciousness 
in the administration of justice?

Shri B. S. Murthy (Eluru): What is 
the reason? Say it, before the re­
medy.

Dr. Katju: The reason is it is one 
of the curses of foreign domination, 
because it was supposed to be a 
court of justice run by the British 
authority, an alien rule; they say, do 
not go into that. We can discuss it 
afterwards. What have we done to­
day? You have associated the ordi­
nary man, the common man, the 
villager, the common man and 
woman, in the public field, in the 
making of laws, in the running of ad> 
ministration. But you say, well, that 
common man is not to be trusted 
when it comes to the question of a 
trial. I know what the opinion may 
be, and I know the opinion of law­
yers. This is a matter which has 
been discussed by me with my friends 
for the last 25 years. But the way 
to look at it is this: we must asso­
ciate the people, so that we may make 
the people feel that if a man is un­
justly acquitted, it is their fault.

I had some hand in the administra­
tion of village panchayats, I drafted 
a law and had something to do about 
it in Uttar Pradesh. I am very glad 
to say that in U.P. in the last 9 
months, so far as petty cases up to 
a limit of Rs. 200 and petty criminal 
cases are concerned, they had about 
two lakhs and forty thousand cases 
disposed of by these panchayats in 
these villages. There is no right of 
audience to lawyers and the Pan- 
chayats did the work. I think Mr. 
More might be very glad to hear that 
in 98 per cent, of the cesea the judg­
ments were upheld. As a matter of 
fact, there were no appeals in 94 per 
cent, of the cases. There is a provi­
sion about very simple revisioxx.
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Pandit IL C. Sharma: There is no 
provision for appeal.

Dr. Katju: Will you please, for Goa’s 
sake, listen?

In 94 per cent, the judgments were 
accepted. In 6 per cent, cases thert 
were revisions. And the revision nas 
been made deliberately very wide. 
The sections say that you can apply 
to revisional court, the Divisionai 
iviagislrate or the Subordinate Judge or 
tne Civil Judge. And, ii that judge 
Is satisfied that there has been irre- 
gulaiity and injustice, he cannot 
substitute his own decree. He must 
refer back the case to another pan- 
chayat; because we do not want to 
take away the burden from the pan- 
chayats. Of this 6 per cent, revisions
4 per cent, failed. Please remember 
that in 94 per cent, cases no revision 
application was filed and the judg< 
ments were accepted. In 4 per cent, 
cases revisions failed. Only in 2 per 
cent, cases, the courts said the cases 
should go back. (Interruption.) Con­
ceive of the great benefit to the 
villagers of U.P. in these cases. If 
the cases had gone through the 
lawyers and the law courts, each case 
would have cost at least Rs. 100 by 
way of engaging mukhtars, vakils and 
summoning witnesses etc. All these 
240,000 cases would have cost to the 
countryside somewhere about 3 crores 
of rupees. They have saved all this.

So, I come back to the point that 
you should associate the people. You 
must make the people feel that it is 
their court. I used to go to the 
country-side when we established 
panchayats. I told them, *if you find 
there has been injustice, do not come 
to me, go and shoe-beat the panches 
who have done it.’ In UJP. they say 
Panch Parameswar; the panches are 
Gods. It is a nrocess. Very great, 
reliable and independent and influ­
ential men in the village do great 
justice in simple cases and they finish 
with it. They assemble under a pipal 
tree in the village. It is in the pre­
sence of the whole village and people 
will not be able to tell lies, they will 
not have the courage to tell lies. 
They tell lies in the courts because 
they come away from the villages,

say some 20 miles, they come to Delhi 
and tell lies with perfect liberty and 
the greatest freedom.

Please remember one thing more. 
My friend Mr. Ramaswamy referred 
to a volume of opinion, particularly 
in the legal profession and particu­
larly among the Judges also that the 
Indian jury is corrupt and perverse. 
I think not. By God’s grace we have 
got an absolutely first class judiciary 
here, independent, fearless and honest 
men of integrity. Do you know what 
happens in UP.? I have got some 
figures. Out of 100 men ordered to 
be hung, by the Sessions Judge, in 
which there were appeals to the High 
Court, speaking broadly, one-third 
were acquitted. In the case of one- 
third, convictions were changed and 
sentences were commuted or reduced. 
And, the appeals were dismissed in 
the case of one-third. Now, no one 
has suggested that in the 33 per cent, 
of acquittals the Judge had been dis­
honest or the Judge had done nothing 
at all. They say, ‘Well, opinions 
differ*. The Judge mov go wrong; the 
High Court may go wrong. The 
Sessions Judge, in 75 oer cent 
of the cases, is so thoroughly 
dissatisfied with the evidence that he 
acquits. Now, no one says there that 
the acquittal is due to corruption op 
perversity or ca^te or provincial ism* 
But if the jury were to acquit in 
such a case, everybody will say that 
the jury is perverse, the jury was in 
somebody’s pocket, or the jury had 
been bribed, or as my hon. friend just 
now said that at half past nine of the 
clock he got a “not guilty’* verdict  ̂
but if it had been the next morning 
the verdict would have been guilty.

This is the mental attitude in which 
we have fallen. I say we have not 
given a fair trial to the jury. I am 
prepared to go much further. Let 
the jury commit mistakes, but if peo­
ple realise that they are doing justice, 
you will see after a slight deviation 
things will come right. Today we are 
living in a most unnatural state of 
affairs. I am speaking from know­
ledge because this is one of the fields 

 ̂ where I have personal knowledge—I 
have worked for forty years in this 
line. .
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[Dr. Ka«u]
L very body complains of cumber­

someness of procedure, the defects oi 
evidence—evidence is excluded, e /i- 
dence is included, etc. Now what 
happens? The poor judge hears a 

He has got to deliver a judg- 
meni. He has to give his reasons. 
Those reasons go before the High 
Court and there with the assistance 
of competent counsels, that judgment 
IS torn into pieces, this judgment is 
wrong, tnis technical defect, that 
technical defect, that particular bit of 
evidence was not admissible, etc., etc. 
People do not realise—this is one of 
the points on which one of the emi­
nent barristers who has written a 
biography has laid the greatest stress 
—that one of the most beneficial rules 
is that the jury like an arbitrator is 
not called upon to give the reasons.
It says either the man is guilty or not 
guilty. They hear the party, they 
watch his demeanour and say we be­
lieve him, or we do not believe him. 
Once you create an atmosphere of 
fear of God— p̂eople are God-fearing 
—that it is an anti-social thing not 
to do justice, we will improve the 
system of justice. Otherwise, what 
is that system of administration of 
justice in which 75 per cent, of the 
cases prosecuted result in acquittal? 
Either your police investigation is 
utterly dishonest and incompetent, or 
if the police investigation is efficient, 
then the guilty man escapes. And 
please remember that I have never 
subscribed to the maxim that nine 
guilty men may escape rather than 
one innocent man should suffer. I 
entirely agree that no innocent man 
should suffer; but today the unjust 
escape of one guilty man is a thing 
to be condemned and we cannot pos­
sibly have it.

In the murder cases, the ordinary 
experience of people at the bar is 
that most of them are true cases, but 
the culprits get away because of 
technical defects, misjoinder of char­
ges. People are saying lots of things 
about the jury: no one says anything 
about the defence.

Shri M, L. DvWedI: (Hamirpur
Diatt.); What are you doing to reme-  ̂
dy this^

Dr. Katju: I am going to tell you* 
My hon. friend has put me this ques­
tion. As a matter of fact here is 
this file. . .

Shri B. S. Murthy: What is that?
0C. KatJu: I expect to be able— 

or Government expects to be able—to 
lay before this House in its autumn 
session—I am talking of the autumn 
session, not the winter session—about 
the 15th of November, concrete pro­
posals covering tiie entire field of 
administration of justice and I wel­
come the assurance given by my hon. 
friend Mr. Chatterjee that he will 
extend his co-operation to me. So 
far as this matter is concerned, it is 
not a party matter. To whichever 
party we may belong, we are all 
interested in the purity of administra­
tion of justice. The All-India Con­
gress Committee passed a resolution 
that the administration of justice in 
India is expensive, dilatory and cum­
bersome. These are the three main 
heads. And I do hope that the House 
will have before it proposals, cover­
ing both the civil administration and 
criminal administration of justice, 
which will be directed to remove 
these three evils. I shall then come 
here and ask for co-operation, the 
largest possible co-operation. And I 
am hoping that there will be the 
fullest co-operation, because there 
will be no question of any party 
feeling on that matter and that we 
will be able to bring on the statute 
book the necessary modifications and 
additions so that our administration 
of justice may be made as perfect as 
we can make it, say, by the close 
of the financial year. That is what I 
am willing to do. We have been 
working hard on it. And all these 
things will come.

But this Bill may go for circulation 
for eliciting public opinion. But I 
will only beg that when this Bill goes 
for circulation, the hon. judges of the 
High Courts, the bar associations in 
the several provinces, and lawyers 
and every citizen would bear in mind 
these larger considerations. That is 
why I have welcomed this Bill.

It is not a question of having any 
preconceived notions—juries from the
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same caste» juries are perverse, juries 
are corrupt, juries are bribed—which,
I tell you, about 95 per cent, is 
absolutely untrue. Do not be unkind 
to the Jury. You may make improve­
ments in the system of administration. 
If you ask me—I do not want to go 
into details—the greatest defect today 
outside the presidency towns is—I am 
not speaking with knowledge of Ben­
gal but with knowledge of U.P. and 
other provinces—the judges do not 
know how to handle juries, because 
they are not accustomed, they do not 
know. We have six districts in UP. in 
which the jury system prevails. There 
are big cities like Kanpur, Allahabad. 
But there is a judge, say, at Aligarh 
or Bareilly who has never handled a 
Jury, who does not know how to put 
the case before the Jury, how to guide 
the Jury, how to charge the Jury. He 
goes to Allahabad and the jury comes 
before him. It is there that it is a 
case of human relation.

You have to read the charges to the 
Jury by the British Judges, and you see 
how tactfully they handle and guide 
them. Every minute they say: you 
are the judges of facts, but 1 am also 
in experienced man, treat me as the 
thirteenth man of the jury, do this, do 
that. They create that atmosphere.

We have got to take all that into 
consideration, selection of juries, what 
is called the 'locking up* of Juries so 
that they may not be open to external 
pressure. All that has to be done.

One thing which I hate is an appeal 
in a case which turns upon evidence. 
The Appellate Judges have to proceed 
Dn the basis of a dead record, they 
have not seen the witnesses, how they 
have given evidence. Sometimes 
)udges know—my hon. friend Mr. 
Chatterjee will know—it depends upon 
the twinkling of the eye of the wit­
ness, the smile, how he looks, whether 
he hangs his head. You cannot get 
It op paper.

Sir, I will not take longer time of 
the House. I support the motion for 
circulation, and I am pleading in od- 
trance for the co-operation of all ijides 
of the Hou?e in the consideration of

the proposals which will be put before 
the House— t̂hat is a matter of defl- 
nitepess— în the autumn session, cover­
ing the entire field of Judicial od- 
ministration.
I P.M.

Shrl S. V. Ranaswamy: Could we 
have the views of the hon. Law Min­
ister as well on this Bill?

Shrl Biswas: I do not know why 
my hon. friend should be so anxious to 
kpow the views of the Law Minister. 
The Home Minister has spoken on 
behalf of the Government and the 
views he has expressed are shared by 
the Law Minister. Between us both, 
we are doing our best to evolve some 
proposals which will certainly im­
prove the existing system of adminis­
tration, which will make it expediti­
ous, which would make it cheap and 
which would make it simple. There 
is no doubt about that. So far as 
the Jury system is concerned, lh«1 
would be a part of the larger system 
There is no doubt about that also.

The present Bill which is proposed 
to be circulated is limited to this 
question of Jury system. The jury 
system has had a long past. We know 
how it originated in England. We 
know how it is claimed to be the 
birth-right of every Englishman. We 
know also how it is functioning during 
all these years. It will be a travesty 
of truth to say that the Jury system 
has been tried and found wanting in 
this country. It is perfectly true 
that the system has been Introduced 
in its present form from the British. 
But, because it is British, let us not 
condemn it simply on that ground. 
Let us examine the system for our­
selves and find out how. in the con­
ditions which have so far prevailed In 
this country, it has passed the test 
I do not know of any human institu­
tion which can claim to be free from 
imperfections. The jury system has 
been tried only or mostly In connec­
tion with criminal cases In this coun­
try. We ought to Judge It by the 
results that we have seen in connec­
tion with criminal trials. Now, my 
experience is limited in that field.
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IShri Biswas]
But, with the little experience that I 
have had both as a member of the 
Bar and as a member of the Bench, 
I am not prepared to say that in 
Bengal the jury system has failed. 1 
know that there have been districts 
where complaints were made by the 
District judges that the jurors were a 
perverse lot, were a corrupt lot and 
tnerefore the system of jury should 
be abolished in that district. The 
matter came before the High Court 
and it was considered. But, the High 
Court hesitated before pronouncing in 
favour of abolition. As a matter of 
fact, there may be some districts, some 
places, where the people who act as 
jurors might be open to other extra­
neous pressure, influence and so on. 
Every care is taken in the selection oi 
Jurors; there are ordinary jurors, 
there are special jurors and so on. 
Every attempt is made to choose men 
of sufficient education, men of known 
integrity, men who do their duly in 
the way in which it should be done. 
But, there may be cases where in 
spite of the best endeavour, you may 
have been unhappy in the selection of 
Jurors. Because in certain cases some 
jurors have gone astray, it is not right 
to condemn the whole system or to say 
that every juror must be a dishonest 
fellow.

Shri R. K. Chaudhury: On a point 
of information. Sir, may I ask the 
hon. Minister if it is not a fact that 
in most of the cases where the deci­
sion of a jury has been set aside, it 
is due to the mi$direction of the 
Judge and not due to any fault of 
the jury?

Shri Biswas: I will not dogmatise; I 
will not give a general verdict. Cer­
tainly where appeals are successful in 
criminal cases, it will be found that 
they succeed only on the ground of 
misdirection.

Sbt  ̂ R. K. Chaadhury: By the Judge.
Shri Biswas: By the Judge. There­

fore, what I was going to suggest was 
that merely because in certain ca.̂ es 
a panel of jurors have given a verdict 
which is not acceptable, it would be

wrong to say that must be a perverse 
verdict. The Judge may also go 
wrong. As a matter of fact, in these 
appeals which succeed, it is found that 
the Jlidge misdirected the Jury on 
points of law. Similarly, it is quite 
possible that the jurors might take a 
view regarding the facts which may 
not commend itself to another tribunal. 
It does not follow, however, that they 
are dishonest or corrupt, that th^y 
were doing something which they 
ought not to have done. The whole 
question is this. On questions of fact, 
whom should you like to be tried by? 
By men who know you and whom you 
know, in whose judgment you have 
confidence, or by somebpdy who will 
be guided possibly more by his legal 
learning than by an appreciation ol 
the facts of the case? If you have 
men in a tribunal who would guide 
the jurors on questions of law, and e 
different set of men who will be the 
ultimate judges of fact, do you not gel 
a tribunal from which the greatest 
measure of justice can be expected? 
That is the jury system. There are 
both sides to the question. I have 
in my hands a book. I think most ol 
hon. Members are aware of it. My 
hon friend Mr. Chatterjee must know 
it. It is a book Which was written b} 
the late Sir Manmatha Nath Mukher- 
jee, one of the greatest criminal 
lawyers of Bengal. It is a treasure 
house of information.

Shri S. V. Ramaswamy: What is the 
name of the book?

Shri Biswas: “Trial by Jury and
Misdirection’’. It gives you a com­
plete history of the system of jury 
trial not merely in India, but in other 
countries. You will find elaborate 
extracts from American jurists, Eng­
lish jurists and jurists of other coun­
tries, and both sides of the guestion 
have been discussed dispassionately 
It is a book which I would recom­
mend to all hon. Members, to all 
those who are interested in the future 
of jury trial in this country. You 
will find a mine of information there, 
and it is highly constructive and 
educative.



Therefore, this is a system which 
has its merits, and which has its 
demerits. We have got to weigh one 
against the other, and we have to 
judge the success or the failure of the 
system in the background of the ac­
tual social conditions which prevail in 
the country. What may be good to­
day may not be good tomorrow. What 
may be good in one country may not be 
good in another country. So, you have 
got to judge this in this light. As 
my hon. colleague has said, after all 
whatever the system, whatever the tri­
bunal you set up for the administra­
tion of justice, the first sine qua non 
is this, that there must be a high 
degree of social conscience developed, 
so that those who assist the Courts 
and the tribunals—-whether the tribu­
nal is composed only of a Judge or of 
a Judge and a jury—by giving evi­
dence are men on whom you cap rely 
with absolute confidence. That is 
what I have to say. I have nothing 
more to add.

Ig 5 i Code ot Criminal Proce- 28 AUGUST 1953
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Shrl Raghunath Singh (Banaras 
Distt. Central): W^at about the
assessors?

Shri Biswas: So far as the assessors
are concerned, the experience of the 
system of trial by assessors has not 
been quite happy.

Shrl S. V. Ramaswamy: 1 accept the 
Motion for Circulation.

Mr. Chairmaii: I put the motion to 
the vote of the House. The question 
is:

“That the Bill be circulated for 
the purpose of eliciting opinion 
thereon by the 31st December, 
1968.”  ,

The motion was adopted,

Mr. Chairmaii: Let us proceed to
the next Bill. There are ten minutes 
yet.

Several Hon. Members:
minutes.

185a

DOWRY RESTRAINT BILL

Shrimati Uma Nehru (Sitapur Distt. 
cum Kheri Distt.—West): I beg to
move:

“That the Bill to restrain the 
custom of taking or giving of dow­
ry in marriages, be taken into con­
sideration.**
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