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Ad Hon. Member:
there?

How many are

Shri E* K. Chaudhtiry: There are not
01 any, o l course.

I base this on three maiu groiuids. 
First ol all, I consider that it is unneces
sary. It will defeat its own object, 
namely, that this BiU wiU not prevent 
\ho acceptance ot dowry» bu: will rather 
prevent marriage for a lonft time......

Shri Nand Lai Sharma: It will intro
duce black-marketing.

Shri R, K. Chaudbury; Certainly, it 
Is likely to introduce black-niaiketing.
T ask. Sir, of what utility will it bet 
Who is going to prove the contract? 
The Bill has been entirely misconceiv
ed. It will be difficult to punish or It 
will be futile to punish or it will be 
against the wishes of the members ol 
the family concerned to see the man 
punished. It would be much better if it 
would be able to prevent the accept- 
auce of dowry. Whenever it has come 
tc the knowledge of the persons in 
author]'y that dowry is going to be paid 
ill a particular marriage or that on- 
cessive dowry hos been demanded by 
fiO'.ne party, then the i>nv should be put 
in motion and that should be stopped. 
Because, after the morringo takCf̂  place, 
after the dowry is paid, it wilj be very 
ditRcult to prove a contract of this na
ture. What use it would be to have a 
legislation of this kind. I do rot at all 
see.

I should like to say, Sir, th«l 1 am . 
not taking it in a spirit of levity. I 
think, Sir, it will be injurious to society 
t'j have a legislation of this kind

An Hon. Member: Injurious?

Shri R. K. Chaudhury: Yes. You 
have education. Why don’t you intro
duce courtship on a much larger scale 
than it is at present?

Sartfar A. S. Saigal: Are you in fav- 
,Our of it?

Shri R. K. Chaudhury: Yes. I am in 
favour of courtship because that will 
save me payment of dowry. Have

courtship. If you have courtship, go 
to the court for special marriage; ftnish- 
ed; ali expenditure and burden is sav
ed* Why are you having this measure 
which will only alienate the feelings o£ 
the people? Those who are willing to
pay, will pay. t
' Sir, there are other points which I 
have to make in support of my opposi
tion.

Mr. Chairman: The hon. Member has
finished his speech?

Shri R /K . Chaudhury: I want to con
tinue, if you will allow me. This par
ticular point of view has not been put 
before the Houit>

Shri Nand Lai Sharma: He will con
tinue.

Mr. Chairman: The hon. Member
may continue on the next day.

The House then adjourned till 
of the Clock,

Four

The House reassembled at Four ol 
the Clock,

[Mr . Deputy-Speaker in the Chair] 

ESTATE DUTY BILL—contd.
Mr. Deputy-Speaker: Clause S2 was 

over. If any amendments have been 
tabled for clause 61, we can take them 
up later on, Let us now proceed to 
clause 63.

Clause 63.—(Case to be heard by 
Benches of High Courts etc.)

Shri N. L. Joshi (Indore): I beg to 
move:

(i) In page 31, line 6, /or “two'' 
substitute *"three’\

(ii) In page 31, omit lines 9 to 14.
By my first amendment, I seek to 

substitute ''three** in the place of '‘two** 
and consequently, by my second amend

ment. I seek to delete the proviso to 
sub-clause (1). The reason is quite ob* 
vious. If there are three Judges, the
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number will be odd, and it the num
ber is odd, then there can be a decision 
of the Bench by a majority, and there 
will be no necessity to refer the case, 
In a case of difference of ODinion, to a 
third Judge. If we can avoid this, we 
should do this. This will save the 

time and energy of the court, and also 
of the litigant public.

Shri ,C. D. Deshmukh; We feel that 
what we have provided is suflflcient. 
Really, only in very rare cases will the 
subject matter be important enough to 
be heard by three Judges. It may be 
heard by one Judge even.

Mr. Depuiy>Speaker: The words are 
“not less than two” ,—that means two 
are necessary. The argument of the 
Finance Minister will be all right if 
the number two were not there, but 
"‘not less than two” means that there 
must of necessity be two Judges.

Shri C. D. Deshmukh; I understand 
the point. But I say that it Is not in 
every case that you will want to have 
a reference to another bench of judges. 
When you say “not * less than two” , 
even one Judge may hear it.

Mr. Deputy-Speaker: One Judge
cannot hear. Two Judges are neces
sary. Not less than two does not mean 
two only; it may be three, in which 
case there is a majority of two against 
one in case of difference of opinion. 
But if there are only two, and they do 
not. agree, then the matter is to be re
ferred to a third Judge.

Shri C. D. Deshmukh: My point is 
that in many cases two Judges will be 
able to decide this matter.

Mr. Deputy-Speaker: If they ai?ree 
and decide. If ' they do not agree?

Shri C. D. Deshmukh: Then it may 
be referred to a third Judge.

Mr. Deputy-Speaker: So the Fin
ance Minister wants to avoid that con
tingency.

Shri C. D. Deshmukh: We are hav
ing excessive caution from the begin- 
tiing.

Shri Pataskar: Clause 62 relates to 
statement of case by the Board to High 
Court. In certain cases, questions of 
law may arise and the Board may state 
its case to the High Court. I have tabl
ed an amendment to clause 76. Clause 
76 reads like this:

“ 76. Jurisdiction of courts bar
red save as expressly provided.— 
Save as provided in this Act, no

, thing done or in good faith pur
porting to be done by any estate 
duty authority under this Act shall 
be called in question in any court.”

I have given notice of an amend
ment:

‘‘Provided that the High Court, 
having jurisdiction over the area 
in which the property of the de
ceased is situated, may call for the 
record of any case determined by 
the Board under section 61, and if 
the Board appears......etc.”
It is exactly like section 115 of the 

Civil Procedure Code. I think I can 
move it at that stage.

Mr. Deputy-Speaker: That is an
other matter—jurisdiction of eourts 
barred. We will take it up when we 
come to that.

Xhf amendments are not accepted 
Should I put them to vote?

Shri N. L. Joshi: I do not press, Sir.
Mr. Deputy-Speaker: The quejtioi.

is:
“That clause 63 stand part of the 

Bill.”
The motion was adopted.

Clause 63 was added to the Bill

Clause 64 was added to the Bill.

Clause 65.—(Certificate of payment 
etc,)

Shri G. D. Somanl (Nagaur-pali^:  ̂
beg to move:

In page 32, line 6. for ‘'full duty 
payable in respect of the property^ 
substitute ‘ d̂uty in proportixw to thv 
asset inherited”.
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Shrl K. P. Gounder (Erode): Sir, I 
have given notice of an amendment 
this morning. It is only a drafting 
change. I hope the hon. Minister will 
accept it, I want to add the words 
‘or the Supreme Court’.

Mr. Dcputy-Speaker: In what part 
of clause 65 do you want this? Where 
is the Supreme Court in this?

Shri K. P. Gounder: It is not there;
I want to add it after ‘High Court*.

Shrl C. D. Deshmukh: Under clause 
62 the Supreme Court is also given 
jurisdiction.

Shri S. S. More: In sub-clause 7̂) of 
clause 62, Sir. It should be brought in 
accord with that.

Shri C. D. Deshmukh: That is to say 
the decision on matter of valuation 
may go up to the Supreme Court also. 
They may also make a different valua
tion.

Shri Raghavachari (Penukonda'*: 
The word ‘High’ may be omitted in
stead of adding the words ‘Supreme 
Court’.

The Deputy Minister of Finance 
(Shri M. C. Shah): Clause 82 (7) says:

“The High Court or the Supreme 
Court upon hearing any such case 
shall decide the question of law...”
Therefore, here also it ought to be 

so.
Mr. D^uty-Speaker: What Mr.

Raghavachari says is, you need not re
fer to each and every one of these 
courts; you may omit the word ‘High*.

Shri S. S. More: Why should it be 
only when enhanced by the High 
Court? Under clause 62(6) questions 
of law also ‘the Court may require the
Board...... ’. Then why talk only of
enhancement?

Mr. Dcputy-Spcaker: It is only in the 
case of enhancement the question of 
I NO months comes in.

Shri M. C. Shah: The word ‘High* 
jnay be omitted, Sir; it will be all 
i.ght.

Mr. Deputy-Speaker: The hon.
Members must stand in their seats and 
talk. They cannot go on talking from 
one end of the Bench to the other end.  ̂
There must be some decorum.

Shri M. C. Shah: The word ‘High*
may be omitted. Sir.

Mr. Deputy-Speaker: Is it the wish 
of the House that the word ‘High’ may 
be omitted?

Hon.'Members: Yes.

Shri G. D. Somani: My submission ^
in this connection is that several 
amendments were tabled by me and 
several other hon. Members about 
waiving the time-limit of six months 
that has been imposed even for charit
able purposes under the previous 
clause. Appeals were made to the 
hon. Finance Minister in view of the 
difficulties that might be caused by this 
time-limit that this time restriction 
should be withdrawn. But, Sir, the 
hon. Finance Minister did not see his 
way to accept those amendments. I am 
now trying to draw his attention to the 
hardship that may be caused to the 
successors of the deceased who may 
be called upon to pay the estate duty 
not only upon the assets which they 
inherit but also upon any amount or 
property which the deceased might 
have contributed for any charitable 
purpose. Sir, the purpose of my 
amendment is that so far as liability 
arising from these gifts is concerned, 
the charitable institution or the trust 
concerned should alone be liable to 
meet this liability and the successors of  ̂
the deceased should not be called upon\ 
to pay any difference between the duty' 
which they may have to pay on the ac
tual assets which they inherit and the 
additional amount on property which 
the deceased may have contributed 
within six months previous to his death. 
It is to mitigate this hardship that I 
put that the hon. the Finance Minister 
will be pleased to And a way out so 
that the successor should not be called 
upon to meet the liability of the pro
perty or the amount which may have 
gone to the charitable institutions. I,
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therefore, suggest that any liability 
that may arise by these contributions 
should be borne by the trust or the cha
ritable institutions which will be en
joying the benefit of the contributions 
and the successors of the deceased 
should not at all be liable for any such 
duties.

Shri C. D. Deshmukh: Sir, I have al- 
,ready observed in connection with pre
vious clauses that one must make a. 
difference in law and in practice. In 
law we say that the accountable per
son will be liable to pay the full duty 
but administratively we shall try
to secure that only that part of 
the duty is paid by him which 
is not greater than the value of 
the assets received by him. So
in another form we are going over
the same ground. If a person who does
not deliver an account is called upon 
to accept the account prepared by the 
Controller and if he is to pay only in 
proportion to the asset received by him, 
then there is a fear of every account
able person waiting till the Controller 
asks him to accept an account, where
as we have alfeady provided in Clause 
51 that *‘they shall be accountable for 
the whole of the estate duty on the 
property passing” . 'Therefore, it seems 
to me that it is necessary to put this 
here although, as I said, it is subject 
to the assurance that in practice we 
are trying to secure to the extent to 
which assets are received by the ac
countable person.

Mr. Deputy-Speaker: I And that the 
word “High*' has to be omitted in sub
clauses (1) and (2) of clause 65.

Shri C. D. Desfamukh: A reference 
lies to the High Court or the Supreme 
Court in various sub-clauses of clause 
62. It must be either High Court or 
Supreme Court. Therefore, the word 
'‘Court** would do.

Mr. Deputy-Speaker: *̂High** is to 
be omitted both from sub-clause (1) 
and sub-clause (2) of clause 65.

The question is:
In page 31, lines 38 and 44, omit 

“High” .
Thie motion was adopted.

Mr. Deputy-Speaker; The question 
is:

In page 32, line 6, {or “full duty 
payable in respect of the property'* 
substitute “duty in proportion to the 
asset inherited**.

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“Clause 65, as amended, stand
part of the BilL*»

The motion was adopted.

Clause 65, as amended, was added 
to the Bill

 ̂ Clauses 66 to 69 were added to 
the Bill

Clause 70 \^(Forms).

Shri Tulsidas: I beg to move:

In page 33, lines 25 to 27, omit “and 
any person who wilfully fails to com
ply with the provisions of this section 
shall be liable to the penalty men
tioned in section 54’*.

This is an amendment to clause 70, 
by which I want to remove the words 
mentioned above. Section 54 is only 
meant for filling in the forms. This 
Clause provides that a certain form 
should be followed and a statement 
should be delivered, both by produc
tion of books and documents. Failure 
to do so would be punishable with 
penalty of Rs. 1,000 or double the 
amount of estate duty as the Control
ler may direct. If a person does not 
observe the prescribed form or does 
not produce the required evidence his 
application is liable to be dismissed. 
Therefore, there is no reason why 
penalty of this kind should also be 
levied.

Further the expression “any person” 
is very wide. It is no doubt intended 
to apply to the person who makes an 
application or fails to deliver a state
ment arid accounts but the Controller 
may prescribe that any other person
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[Shri Tulsidas] 
may be required to produce his books 
and documents. If such a person, who 
may be a stranger to the estate, fails 
to comply with the directions, there 
is no reason why he should be penalis
ed for double the amount. That is the 
point that I have to make. This is 
merely a clause which only prescribes 
the question of filling in the forms. I 
leel that this is rather too hard. There 
is no reason why a penalty of this 
nature should be imposed upon him. 
He may be completely a stranger to 
the estate. He may not be able to 
know the forms that he has to fill 
in.

Shri S. S. More: But the word‘‘wil
fully” is there.

Shri Tulsidas: What is “wilfully’’?
In this particular clause I can under- 
stEUid a person not doing something but 
here there is nothing like that. What 
is the question of “wilfully” here? This 
is rather a difficult clause and I feel 
that this amendment should be ac
cepted by the hon. the Finance Minis
ter.

Shri Gadgil: Mere “non-compliance” 
is not penal. Wilful non-compliance is 
penal.

Shri Tulsidas: But what is “wil-
fur»?

Mr. Deputy-Speaker: The hon. Mem
ber means that there may be wilful in
ability when one says deliberately he 
is unable to go and. therefore, he would 
not go.

Shri C. D. Deshmukh: He fails owing 
to reasons beyond his* control. You 
cannot say that it is wilful.

Pandit Thakur Das Bharjjava: Every 
person is presumed to know the law. 
Therefore, if any person does not com
ply it can be argued he is not wilfully 
complying. Inability to comply is quite 
different. When he knows the rule wil
ful compliance and non-compliance 
may in some cases become one and the 
same thing. But the fact “ if a person 
does not put anything in duplicate” is 
also regarded as an offence. It is some
thing unheard of in legislation. If he

does not put it in the prescribed fortn, 
it is again a serious offence. “What is 
in a form?” , a visionary poet of Eng
land once cried. Of course, as a matr 
ter of fact, if any of his statements, 
accounts, etc., are not in the prescrib
ed form, then, technically, the person 
is guilty. But it may be said that the 
Controllers may not be so harsh. But, 
if they choose to be harsh, what will 
happen? The Controllers will be of 
the rank of Income-tax Officers. We 
know what the Income-tax Officers are 
doing. A provision of this sort may be . 
abused by dishonest Income-tax Offi
cers and even by honest officers, if they 
are so minded to put pressure upon 
assessees. The provision may be abus
ed and every person may ,make himself 
liable to the penalty without being 
motivated by anything which in penal 
law is called mens rea, which is the 
real basis of penal offences. In all 
offences, there is some criminal inten
tion. Here is a mere compliance with 
a prescribed form, the non-compliance 
of which is made penal. I think it is 
too wantonly and unnecessarily hard. I

• may respectfully ask the hon. Finance 
Minister to consider whether the last 
two lines could be talcen away. I can 
understand if a person is asked to do 
a particular thing to bring a certain 
document and if he does not bring that 
document, he may be liable to pay a 
penalty. There are many penalties 
provided in the law, if he does not obey 
the dictates of the officer. But the 
mere fact that the form is not filled 
in the prescribed manner and the fail
ure to do so should expose him to a 
penalty is certainly one which we 
should consider twice before putting it 
on the statute book.

Shri C. D, Deshmukh: I do not know 
whether any other Member wishes to 
speak—so that I could reply at the 
end.

Mr. Deputy-Speaker; No.
Pandit C. N. Malviya (Raisen): St ,

I do not agree with the omission of 
these wordij.

S h r i  C .  D .  D e s h m u k h :  H e  o p p o s e s

t h e  w o r d s .
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Mr. Deputy'Speaker: No, The hon.
Member wants that a lesser punish
ment may be imposed.

Pandit C. N. Malviya: It is perfecUy 
fill right. I oppose the amendment.

Shri C. D. Deshmnkh: He opposes 
the amendment. What I say is that 
hon. Members who have supported this 
amendment have picked out one par
ticular portion—‘in duplicate’—as if the 
whole clausc was in regard to the sub
mission of forms in duplicate. Now, 
that is not what we are dealing with.

Pandit Tbakur Das Bhargava: It is 
there.

Shri C. D. Deshimukh: 1 do not deny. 
It is there. If it was not there, the 
hon. Member would not have been able 
to pick it up. In order to embellish 
an argument, he has taken out one 
argument to reduce this ad absurdum. 
This clause relates to affidavits, ac
counts, statements and forms. It pre
scribes not only “ in duplicate” ; it says, 
‘‘any person who wilfully fails to com
ply with the provisions of this Sec
tion...... ” etc. What are the provisions
here? They are to be in the prescrib
ed form. They shall be in duplicate. 
They have to be delivered and verified 
on oath. They have to be supported 
vy the produ'ction of books and docu
ments in the manner prescribed.

Mr. Deputy-Speaker: Such particu
lars as may be prescribed. Line three 
requires that particulars, as may be 
prescribed, should be given.

Shri C. D. Deshmukh: Therefore,
there may be a very large number of 
very substantive things which are re
quired to be done and which fail to be 
done. This is comparable to the pro
vision in the Indian Penal Code. In the 
Penal C9de, you define an offence. But 
there is another clause which says 
that if technically something amounts 
to offence but if it is so trifling, then, 
it shall not be regarded as an offence. 
If the hon. Member goes into the clause 
taking out the “duplicate forms” , he 
will find that the penalty is imposed 
only in such cases when he ‘̂falls to 
comply with the provisions”. Merely

because he objects to that particular 
thing, he says the whole clause is bad, 
and therefore, the penalty should be 
omitted. The justification urged for 
that is that a man places himself or is 
likely to place himself at a disadvan
tage. if he fails to comply with this pro
vision. Without a very careful exami
nation of the whole of this Act, it is 
not possible to say that only if he falls 
to do sometliing he will place himself 
at a disadvantage. Apart from the 
penalty, from what I know, he will 
possibly place himself in an advantage. 
It is possible that he will escape some 
part of the duty which otherwise 
would have been assessed on his pro
perty, or the corpus of the property 
might have been held to be much larg
er than what it is. Therefore, we are 
dealing with very important matters, 
and there is no justification for imagin
ing that failure will be met with a 
punishing act. A man will just pay 
for his own folly; but he might stand 
to gain.

Then, one ought to make reference 
to clause 54 which we have passed; 
there also it is said that penalty is 
equal to double the amount—“shall be 
liaDe to pay a penalty of one thou
sand rupees or a sum equal to double 
the amount of estate duty.” The hoa. 
Member who suggested this amend
ment has carefully avoided making 
any reference to the proviso which sayi 
that the Controller may reduce the 
penalty in any particular case. Fur
ther, Sir, if there should be such an 
atrocious case where the wilfulness is 
a marginal one, where only the double 
forms have been missed out and the 
Controller is officially informed and he 
says: “I now charge you the full 
penalty,” then it would be open to the 
aggrieved person to go up in appeal, 
and I am sure that such appeals may 
not recur because the same thing will 
happen to the Controller. I think one 
ought to look at this in its proper pers
pective. No sufficient reason has been 
adduced for the deletion of this penalty.

An Hen. Member: Is there anythin/; 
from English law on this point?

Stirl N. C. Chatterjee: It is exactly
a crj;>y from the English law. Sub-ser-
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[Shri N. C. Chatterjee] 
tion (14) ol Section 8 of the English 
Finance Act, 1894, says:

**AU affidavits, accounts, certifi
cates, statements, and forms used 
for the purpose of this Part of this 
Act shall be in such form, and con
tain such particulars as may be 
prescribed, and if so required by 
the Commissioners shall be in dup
licate, and accounts and statements 
shall be delivered and verified on 
oath and by production of book* 
and documents in the manner pre- 
fscribed, and any person who wil
fully falls to comply with th« pro
visions of this enactment shall be 
liable to the penalty above in this 
section mentioned.”
Mr. Deputy-Speaker: Now, that is

conclusive.
Shri C. D. Deslimukh: In other

words, it requires two forms— âot one 
form.

Mr. Deputy-Speaker; The question
is;

In page 33, lines 25 to 27, omit:

*̂ and any person who wilfully 
fails to comply with the provisions 
of this section shall be liable to the 
penalty mentioned in section 54.”

The motion was negatived

Mr. Deputy-Speaker: The question
is:

‘That clause 70 stand part of the 
Bill.”

The motion was adopted.

Clause 70 was added to the Bill. 
Clause 71.— (Recovery of duty etc,)

Shri T.SJk. Chettiar (Tiruppur): Sir, 
I have not given any amendment to 
clause 71, but I would like to raise a 
point. XJnder the procedure for re
covery of arrears, recovery could be 
made by various processes. It can be 
by arrest and imprisonment of the de
faulter. I am reading from the Bom
bay Land Revenue Code, 1879. Re
covery may be made:

“ (a) by serving a written notice 
of demand on the defaulter under 
section 152; (b) by forfeiture of 
the occupancy or alienated hold-

• n̂̂ , in respect of which the arrear 
< is due under section 153; (c) by dis- 

. traint and sale of the defaulter’s 
moveable property under section 
154; (d) by sale of the defaulter’s 
Immovable property under section 
155; and” .
as I said,—

“ (e) by arrest and imprisonment 
of the defaulter under sections 157 
an.i 158.”

1 would like to know, Sir, what the 
Government wants.' What the Gov- 
'ernment wants, I think, is to get the 
tax out of the property of the deceas
ed. I do not think it is the intention 
of the Government to arrest the man, 
because the tax is to be paid, virtually, 
by one who is dead, and the tax is to be 
collected from the property which he 
has left. I would like to know whe
ther they have examined the words in 
this clause. The clause says: ‘‘Any
est£.tc duty...... be recovered from the
person liable thereto as if it were an 
arrear of land revenue by any Col- 
le' l̂or in any State.** *I have read from 
tl^ Bombay Land Revenue Code in this 
c^'inection. The clause may be made 
clear to me.

Mr. Deputy-Speaker: So far as the
Civil Procedure Code is concerned, I 
thi?̂ k for the recovery of debts from 
legal representatives, they are not 
personally liable for imprisonment, ex
cept in cases where they are not able 
to account for the money that has been 
received by them. That is the posi
tion. If it is the intention of the Gov
ern nr*ent to make it more stringent......

Shri S. S. More: I would ask one
question. “As if it were an arrear of 
land revenue”—that is what the clause 
says.

Have they examined the different 
provisions for the recovery of land re
venue in the Stales? Are they all uni
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form? Otherwise, this will lead to dis- 
crimijiation.

Mr. Deputy-Speaker: This is under
Land Revenue Act.

Shri S. S. More: But is it applicable 
to the Bombay State?

Shri T. S. A. Chettiar: Clause 71
does not refer to any particular State.

I^andit Thakur Das Bhargava: There 
is nothing like a Central Land Revenue 
Act.

Shri S. S. More: Different States
have different modes of recovery.

Shri T. S. A. Chettiar: What I read 
is from the Bombay Land......

Mr. Deputy-Speaker: Mr. Chettiar
wants to know if it is the intention 
of Government to really arrest a per
son ffyr non-pajrment of duty and put 
him In the prison?

Shri C. D. Deshmukh: It is very diffl> 
cult to give a categorical answer to this 
question, because there will be all 
kinds of accountable persons and all 
kir»d£ of property, and if a property, 
for instance, has gone to a Company, 
then you will have to consider what 
arrest and imprisonment ^might mean 
In the case of a Company. It might 
be a temple to which certain estates 
have gone. Therefore, to consider that 
in every case we have in mind the 
black deed of arrest and imprisonment 
Is wrong. This is part of the com
mon law of the land. The hon. Mem
ber seems to have got this after
thought from Section 46 of the Income- 
tax Act. Obviously, in the administra
tion of these Acts, a certain amount 
of commonsense must be presumed.

Shri S. S. More: Must be presumed.
iPandit Thakur Das Bhargava: So

far as these arguments are concerned, 
let me examine them in detail a bit. 
The hon. Finance Minister says that in 
the Income Tax Act this provision has 
been there for a long time. I think 
he is fully aware that previously, so 
fa  ̂ as the civil debts are concerned, all 
persons were liable to imprisonment, 
but now the Civil Procedure Code has

been changed and persons can*t be or
dinarily sent to prison for civil debts 
in execution of decrees. The law has 
changed. We have been governed by 
previous Governments, but no estate 
duty was imposed then. When the 
law changes, the circumstances change 
and the trend of reforms in the coun
try also changes. We must see that if 
it is the accepted principle in the civil 
law of the country that no person can 
be sent to prison for non-payment of 
dues, it must be followed here also.

Shri A. M. Thomas (Ernakulam): 
Only if he is unable to pay his debts. 
But if he is able to pay his debts, he 
will be sent to prison.

Pandit Thakur Das Bhargava: My
submission is that this law or this Bill 
should be brought into line with the 
civil law of the country. If he is able 
to pay but does not pay, that is a differ
ent matter. But the hon. Finance Min
ister supposes that every income-tax 
ofhcer shall be as soft, as good and as 
circumspect as he himself is.

Shri C. D. Deshmukh; What I meant 
was that it is always possible to issue 
administrative instructions in regard 
to these Acts and if there is any kind 
of reformist act in this matter—and I 
don't deny the existence of such be
cause we are getting day by day a 
more civilised society—I say that pres
sure should be brought to bear upon 
the State Governments in order to re
form the Land Revenue Acts but to 
laKe out something just for the pur
poses of this, regard this not as reve
nue but as civil debt. I am bound to 
oppose any kind of ad hoc reform on 
the general law merely on this 
ground.

The other point is answered also, 
because today whatever one has to col
lect. one has to go to the State for re- 
cov ry according to its Land Revenue 
Act. Therefore, if a distinction does 
exist, it requires study to appreciate 
what kind of distinction exists in the 
laws of the diiferent States and that 
will go on as we are going on today.

Mr. Deputy-Speaker: There is a Cen
tral Act also and I shall find it out.
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Shri S. S. More: My submission is 
this. The Estate Duty Bill is a Central 
legislation and we must follow a uni-' 
form process for the recovery of thia 
duly. Therefore, the penalty clauses, 
which are going to be imposed for 
failure to pay the estate duty, should be 
uniform, but we find different Land 
Revenue Codes in operation in the diff
erent States. Therefore it means we 
are giving a sort of sanction to all 
these different revenue codes and diff
erent process for recovery of revenue. 
This is a principle of our Con
stitution. In a Central measure, 
there should be no disparity be
tween the modes of recovery in 
the different States and the Fin
ance Minister cannot '̂ontent him
self by saying that they have been In 
operation for ages. In the light of the 
guarantee given in the Constitution for 
uniformity of treatment to all, it is our 
resp<^nsibility to apply that principle by 
providing a uniform process for the 
purpose of recovery. Otherwise, it 
nUghl be going contrary to the Consti
tution.

Shri Gadj îl: There are certain com- • 
mon features in all the Land Revenue 
Acts of the various Slates. The Gov
ernment dues are normally recovered 
not through the process of Courts as 
execution of decrees, but the orders are 
directly sent to the Collector. One way 
is r>ale of the property. The second 
wa> is to take possession and manage 
it. The third is the distress warrant 
and last is arrest. These are the four 
ways and I do not think there is any
thing beyond this. We borrowed this 
fur the Delhi State Land and Premises 
Act. For the purposes of recovery of 
Govermnciit dues, the provisions of the 
Punjab Land Revenue Act would ap
ply and those provisions were also 
borrowed. Similarly, the inequality or 
equality that exists today exists so far 
as tne purposes of recovering the dues 
of Income-tax are concerned. We are 
not changing it at all. If there is any 
inequality, Mr, More would be good 
enough to point out that there is any
thing different apart from the four 
categories which I have mentioned* 
Therefore it is a matter for considera
tion not here, but in some other Act

Sbri N. C. Chaiterjee: It has got to
be pointed out that the Bombay Land 
Revenue Act is archaic, mediaeval 
and, if I may say with respect, almost 
barbarous. Section 17 of the Bombay 
Land Revenue Act, 1876, prescribes 
the manner in which the land 
revenue may be collected. I am 
reading from Shri Jamshedji Kanga*- 
book—he is spoken of as an authori
ty on Income-tax Acts:

“That Section of the Bombay 
Land Reyenue Act lays down 
that the defaulter may be conr 
fined in civil jail for a maximum 
of one day for each rupee of the 
amount recoverable from him as 
arrear of land revenue,

Kanga points out that it is within 
the power of thie Collector of Bombay 
to detain any assessee in regard * to 
the whole period of his life if the 
amount due from him is sufficiently 
large and the maximum limit of 
detention, that is, six months laid 
dowii in the Civil P^rocedure Code, 
does not apply,

Stri R. K. Chaudhury: Is it still in 
force?

Shri N. C. Chatterjcc; Yes, I am 
reading from the 1952 edition of Sir 
Jamshedji Kanga’s book. He has 
quoted the judgment in 49 I.T.R. 371.

This power of imprisoning defaul
ters is to be exercised reasonably 
and not capriciously or oppressive
ly. What We are pointing out is 
sornetfliing r̂ erious and srt;eps ŝhould 
be taken by the Finance Minister to 
see that this kind of thing is not re
peated. They have this power, 
which is a giant’s power, and it 
should not be exercised like a giant. 
Even for technical offences like non
submission of forms in time or 
vouchers a person may be kept In 
Jail for a number of years. Certainly 
I think the House can demand of 
the Finance Minister that he should 
give an assurance to the House that 
this kind of thing will never be



3355 Estate Duty Bill H SEPTEMBER 1953 Estate Duty Bill 335^

allowed and that irl no case would a 
person be sent to jail until the pro
perties of which he has taken posses
sion are first of all sold.

That is the cardinal principle that 
has been recognised in all taxation 
measures and that should be made 
clear in this also by the hon. the 
Finance Minister.

Shri C. D. Deshmukh: There is one 
thing to which I wish to draw atten
tion and that is that we are enacting 
this for the various States, at their 
request. It was open to them to 
hB\re said : no, so far as agriculture 
is concerned certainly we would have 
our own Act. Had they their own 
’Act they would have said that this 
would be recoverable as arrear of 
land revenue. It is not as if we are 
trying to relegate something to them. 
We are doing something for them. 
That is the material point for con
sideration, how it is to be recovered, 
because it is going to be recovered 
for the States as if on behalf of tho 
States.

Shri S. S. More:‘
agency.

But by your

Shri C. D. Desbmukb: By their
agency. When they fail to recover...

Shri S. S. More: Why not mention 
some particular Code, the Bombay 
Code for instance?

Mr. Deputy-Speaker: Unfortunately 
there is no amendment. It is only by 
administrative directions. It is the 
usual practice that the extreme pen
alty of law may not be imposed. But 
we have not got an amendment and 
it goes to the root of the matter.

Shri Vallatharas (Pudukkottai); 
Sir, I have given an amendment. 
You will kindly condone the notice 
and take up that amendment. I entire

ly oppose the clause and these are one 
or two of the principles on which I 
do so. It does not mean you should 
leave a debris after the amount Is 
recovered. I will request you. Sir. 
to admit that amendment.

Mr. Deputy*Speaker: I shall see.

Shri Fatiiskar: This is primarily a 
duty which is going to be levied on 
an jestate whioh a deceased person 
leaves. Therefore, primarily it is the 
estate out of which the duty ought 
to be recovered. Now, there are 
penalties going to be imposed for
various reasons as was pointed out
by the hon. Member Shri Chatterji. 
I think it would be wrong in practice 
that, for the recovery of an amount 

’ due under estate duty and for the 
alleged sin of omission or commission 
on the part of the man who unfortu^ 
nately happens to be the heir and
who is proceeded against by the
authorities concerned, it would be 
wrong in practice that he should be 
put in jail, civil or otherwise. I 
therefore think that though there 
may be no amendment, nothing will 
be lost if the Finance Minister gives 
an assurance that in a case of this 
nature, instructions will be issued 
that the person will not be arrested.

Suppose, as my hon. friend Mr. 
Gadgil says, the man has squandered 
the estate. This is not a criminal 
legislation. This is a civil measure. 
My learned friend forgets that it is 
not as if we are going to punish a 
man for some criminal act. What 
we are going to do is that we are try
ing to recover the duty because he 
happens to have inherited the estate 
Let us look to the primary nature 
and object of the Act. If there is a 
levy of a tax on a man who inherits  ̂
in the course of framing that legi.<ila- 
tion we come c.cross so many things. 
Penalties have to be imposed. They 
are all of a civil nature. If the pro
perty has been squandered, probably 
In that mood of my hon. friend Mr. 
Gadgil the officer might get into and 
say “Doesn’t matter whether the 
duty is recovered or not, I will put 
him in jaiJ'\ That is not the correct 
attitude. It is not a criminal legis
lation. (Interruption from Shri 
Gadgil), I am not giving way. I 
am only urging upon the Financc 
Minister that nothing will be lost in 
this case so far as the revenues o f 
the State are’ concerned if the Fin-
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[Shri Pataskar] 
ance Minister will give an assurance 
to the House that in this case they 
shall make provision in the Rules 
that it shall not be by the arrest of a 
person.

Shri R. k. Chaudhury: I wish to 
oppose this clause as it stands. By 
this clause Government has really 
shown its claws, spritely claws, and 
it amply proves the saying that the 
sting is in the tail.

Shri C. D. Deshmukk: It is in the
d e w s !

Shri R. K. Chaudhury: In the in
terest of the Government itself I 
would like to point out that this 
clause is very confusing If you say 
that these duties shall be recover
able as if they were land revenue 
there will be confusion. Fortunately 
we belong to a non-regulated pro
vince and in Assam there is no such 
provision, but in the Land Revenue 
Regulation which lays down the pro
cedure for realising ihe arrears of 
land revenue there is no such pro
vision for the arrest of a person who 
fails to pay arrears of land revenue.

Shri S. S. More: Then you have
nothing to complain of.

Shri R. K. Chaudhury; I have no
thing to complain against my revenue 
laws but everything to complain 
when a particular Minister, who is 
used to this kind of harsh laws in his 
own province, namely of arresting u 
person who does not pay land 
revenue, tries to impose that bar
barous law on the rest of India.

An Hon Member: How?
Shri R. K. Chaudihury: Because

under this clause it will be possible 
jfor tihe authorities to realise estate 
duty by all the processes which are 
laid down by the ordinary law of 
recovering arrears of land revenue. 
They are going to proceed further 
and arrest the defaulter.

Mr. Deputy-Speaker: I am afraid
the hon. Minister is trying to raise a

ghost and then trying to suppress It. 
Land revenue is a provincial subject. 
It is in the Constitution. Recovery 
of land revenue is governed by State 
laws. Each State law may be differ
ent IJrom the other. Therefore Assam 
will, never be touched. Even in a 
deluge it won’t be touched so far as 
this arrest is concerned. Under the 
circumstances what is the good of 
saying that the Finance Minister 
wants to apply a barbarous law 
here? The hon. Member evidently 
wanted to use the word barbarous 
with respect to Bombay.

Shri R. K. Chaudhury: Sir, you
will be astounded to learn that even 
in the matter of recovering loans 
from the refugees this' provision is 
applied, and not only are their pro
perties sold but they are liable to be 
sent to prison.

Mr. Deputy-Speaker: In Assam?

Shri R. K. Chaudhury: Here, in
the Capital. In Delhi in the place 
where you preside over the Parlia
ment of India.

Mr. Deputy-Speaker: We are going 
away from a dead person to a living 
person. The hon. Member is speak
ing about refugees. There is another 
new clause on which the hon Mem
ber can speak.

Shri R. K. Chaudhury: I am sorry 
I have not made myself clear. My 
point is this.

Mr.
afraid.

Deputy-Speaker: am

Shri R. K. Chaudhury: Please
listen to me and you will see the 
point.

Mr. Deputy-Speaker: I have listen
ed with both ears. This is absolute
ly irrelevant so far as Assam is con
cerned.

Shri R. K. Chaudhury: Assam is
fortunate in this respect. It may be
made unfortunate.
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Mr. Deputy-Speaker: It can never 
be made.

Shri R. K. Chaudhtiry: The law
will apply to the whole of India. 
Therefore, in order to realise the 
estate duty, it would be possible by 
Â irtue of this clause to put the person 
in prison when all other means of 
realising the arrears have become 
•exhausted.

Mr. Deputy-Speaker: I shall give
my ruling. I am afraid, the hon. 
Member will not be satisfied unless 
I pay something. So far as arrears 
of land revenue are concerned, each 
State has got its own land revenue 
,law. There is no Question of applying 
the land revenue law of one State to 
another State. Therefore, if he 
generally says I am in sympathy with 
Madras or Bombay, and I want to 
save them against this, that is an
other matter. He started with Assam 
and ended with Assam. This does 
not apply to Assam. He need not 
pursue this matter. Now, Mr. 
Vallatharas. I am not allowing his 
amendment. ,

Pandit C. N. Malviya: May I say
■something in support.....

Mr. Deputy-Speaker: I have called 
Mr. Vallatharas, The clause stands 

it is. He may oppose if he wants

Shri Vallatharas: Sir I am oppos
ing this clause. Unfortunately, my 
amendment is not on file. Irrespec
tive of that fact, I desire to draw the 
attention of the Finance Minister and 
those in charge of the Law Drafting 
Section to the sertouis tonsequences 
that would follow in having such a 
provision for the recovery of estate 
duty. Jn the course of the general 
discussion, I made a reference to the 
way in which the tax-payers and the 
tax-paying estates must be saved 
from utter ruin. This entire Bill is 
purely penal. Though it is in the 
form of a civil law, it is entirely 
penal. This clause 71 is the real 
index of the mind of the Govern
ment. 1 shall put it in a orecise 
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form after stating some of the 
reasons tor that. In the words of a 
very eminent author on death duties, 
the public power which is wielded 
under this Section is made to assume 
the role of a bandit, who does not 
care for the victims, but cares only 
for the spoils. The law is not 
only to enable the Government to be 
run; at the same time, there must 
also be the idea that the Govern
ment cannot run in the course of 
time if the nation or society and the 
national wealth are not kept intact. 
Now it is definitely known that there 
are three classes of society in this 
country, the capitalistic or the rich 
class.......

Mr. Deputy-Speaker: I won’t allow 
this. It is all irrelevant.

Shri Vallatharas: This is highly
relevant.

Mr. Deputy-Speaker: Order, order; 
the hon. Member will kindly resume 
his seat. There is no meaning in 
going into society and all that. We 
have passed all the other clauses. 
Only we have not got the rates. 
What estate duty should be levied in 
what circumstances, etc., all this has 
been passed. This clause is only pro
cedural.

Shri Vallatharas: My point is . . .

Mr. Deputy-Speaker: There is no
question of going back into society, 
and classes of society. All that is 
irrelevant. If the hon. Member says 
that this process ought not to be 
adopted for the recovery, but some 
other process, let him state that.

Shri Valla t-iaras: I submit to the 
ruling of th  ̂ Chair.

Mr. Deputy-Speaker: The ruling Is 
all right.

Shri Vallatharas: At the same time,
I should have the liberty of expressing 
what I want to say.
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Mr. Depaty-Speaker: He cannot say 
anything he likes; it must be relevant.

Shrl Vallatharas: 1 am sorry, the
Chair is making a decision without
hearing' my points. The people who
ore aflected mostly are the upper 
middle classes. It is only Ihnt fact 
that I wanted to bring out. I am not 
hostile to the capitalistic class.

Mr. Deputy-Speaker. There is no 
dill'erence between a capitalist and a 
non-capitalist so far as this clause is 
concerned. This clause relates to the 
mode of recovery. What is the mode 
of recovery?

Shrl Vallatharas: How that would
affect the major portion of the popula
tion, I will have to state. Or else, 
how could the Finance Minister be 
appraised of the effect for reconsider
ing the entire situation?

Mr. Deputy-Speaker; What is the 
alternative method?

Shri VallatharaK: I submitted an
amendment. That would have enabled 
me to proceed on a substantial basis. 
You can exercise 3''our powers and • 
admit it.

Mr. Deputy-Speaker: No, no.
Shri Vallatharas: Of course, there

is no other amendment. But, I am 
disputing the fundamental principle.

Mr. Deputy-Speaker: The hon. Mem
ber, evidently, was not here. I have 
looked into his amendment. He sug
gests that the lands may be takpn or 
a portion sold. These »natters were 
discussed at an earlier -̂ tage, and it 
was pressed also. He says that some 
portion of the land may be taken, and 
so on. Only that portion will be sold 
normally.

Pandit Thakur Das Bhar^ava: Not
only lands; there are buildings in 
urban areas.

Mr. Deputy-Spcaker: Ail that has
been urged. The hon. Member must 
not repeat what all has already 
been said at any stage f̂ the proceed
ings.

6hri Altekar (North Satara): I have 
one suggestion to make.

Mr. Deputy-Speaker: The hon. Mem
ber has not yet finished. If he has 
anything more to say, be can go on*

Shri Vallatharas: It is a difficult
pbsition in which I find myself to 
choose the proper words to make my
self at home and also the proper 
aspect to represent. I would request 
the Chair to excuse me if there is* 
redundance. I would avoid it. This 
is a very crucial .section. We know 
what the collection of land revenue 
arrears means. The general trend of 
this Bill and thi  ̂ crucial clause is 
careful only about the tax collection 
and not about the evil effects caused 
by the mode of collection, which go to- 
disturb society. It is only that point 
that I wanted to press. If the hon. 
Finance Minister is alive to that posi
tion, I am happy. In the course of 
the collection of arrears of land 
revenue by the Collectors, it is a known 
fact that there are vast area.̂  of waste 
land throughout the couiitry which 
are the subject of one anna sales 
because the' economic position of 
society is not such that there are no 
bidders to purchase these lands. If 
the Government has looked into this 
aspect of the matter it should have 
prepared statistics to see how many 
acres of waste lands -here arc 
throughout the country by rea«?on of 
this one anna sale on account of 
absence of bidders to purchase those 
lands in the course of the Collectors’ 
sales. It is my personal experience 
that this sale is only a farce. Several 
big esiates worth so much are sold 
for an insignificant price. If this 
policy is followed in regard to very 
big estates, valued at Rs. 50.000 and 
going into several lakhs, I will have 
to state specifically that thousands 
and thousands of acres will have to 
come under this one anna sale. If 
the Government is going to accumul
ate such waste lands in this country 
in addition to the already existing vast 
areas caused by the Collectors’ sales., 
it will be a deplorable thing Tne- 
point stressed is this. You Know, Sir, 
what the result will be. U you are 
mindful only about the coiiecrion.
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certH-::iy i .hut iny mouth. Eut, if it 
is a question of the interests of Ihe 
society for which a law must be 
enunciated, then, my position bccomes 
stronger. When the owner dies, who 
are the persons remaining? The 
widow, childless widow, young or old, 
minor children, and chos2 people, 
dayadis, who want to loot the property 
whenever a chance occurs. These are 
the persons who are the inheritors of 
this property. If there is any doubt 
about this in anybody’s mind. 1 am 
sure, he is not conversant with the 
position in the country. What are 
the safeguards that have been given 
in this clause against these conflicting 
interests of the persons? These pro
perties are to be utilised for augment
ing the national wealth with which 
the Government has to be ran. There 
is a difference between this tax and 
the Income-tax which touc.’hes only 
the income of the person If there is 
a loss of income by abuses in collec
tion, that does not affect the national 
wealth of the country, the status of 
the families and the estates which go 
to build up the nation. In this case, 
it is truncating tHe entire estate: 
estate means the status of the 
families.

Shri S. S. More: What is the relev
ance j f  all this?

Mr. Dcputy-Spcaker: I am yet to
see what the relevance is.

Shri S. S. More: He is reopening all 
the previous clauses.

Shri Vallatharas: I am not repeating 
anything that I have said; I am not 
re-uptning anything. If my arguments 
are not pleasant, of course, that is a 
different matter.

Shri S. S. More: It is not a question 
of being , pleasant; it is only not 
relevant.

Mr. Deputy-Speaker: This is not a 
general discussion in the *jecond read
ing. That there ought to be no 
estate duty, that the estate duty must 
be very simple or nominal, and must 
have regard to the persons who in
herit the property, all that may hove 

been relevant at an earlier stage.

What ib the method of collecftian: that 
is the simple point here. If the hon. 
Member has anything to say on this, 
he can say. Or, I will call upon an
other hon. Member 01 the Finance 
Minister to speak.

Shri Vallatharas: It must not be
done by this method. I sugge. t̂ that 
in the interests of the estates a differ
ent principle has to be thought of. 
There is one principle for collection; 
there is another principle in respect 
of national welfare. Therefore, when 
the tax is assessed and collected, care 
is taken to see that the tax should be 
emple or in consonance with the joint 
family, but when property is taken 
for arrears of estate duty, that 
principle is not followed. The Ib w  
must be equitable. What is applied 
for one thing, the same must be 
applied to the other thing also. In 
this case, a generally progressive and 
improved outlook must be observed. 
Such part of the property according 
to the assessed or estimated value 
must be taken to meet the demand of 
the estate duty. Supposing an estate 
duty is for about Rs. 2,000, only land 
worth about Rs. 2,000 on the esti
mated value must be taken.

Shri A. M. Thomas: We have dealt 
with these clause.̂

Shri Vallatharas: I am not going
into other materials of the Bill, Sir. 
liils is the relevant clause of the Bill 
in which all these things are relevant.
I am not talking about other matters.

Mr. Deputy-Speaker: What is the
good of referring to those matters 
which have already been disposed of?

Shri Vallatharas: So many Members 
have expressed their opinion, but this 
is the time We have to decide.

Mr. Deputy-Speaker: All the points
which the hon. Member i« trying to 
urge we have got in various clauses 
which have been discussed, and on 
which the decision of the House has 
been given. There Is no good irglng 
the same thing here.

Shri S. S. More:
clause 49.

H e  i s  d i s c u s s i n g
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Shri A. M. Thomas: He was absent 
for some days.

Mr. Deputy-Speaker: Any other hon. 
Member.

Shri Altekar: As regards clause 71 
and the analogy of the income-tax and 
the Bombay Land Revenue Code which 
has been suggested here, I beg to point
out that in connection with the re
covery of arrears of land revenue 
under the Code and also under the
Income-tax Act. it is primarily the
person himself who is in possession of 
the property—and also, so far as the 
land is concerned, cultivating? the
land—that is being proceedeii against. 
Here in this case, it is imposition of 
the duty on the estate to which the 
person who is being chargod is pro
ceeded against as an heir. According 
to clause 51 which we have passed, 
there is also a case wherein a peri:on 
who. on account of his own neglect or 
default, has not come into possession 
of the property, is still being proceed^ 
ed acainst. That case also is there. 
All such cases and the circumstances 
under which people are being pro
ceeded against should be taKen into 
account in recovering the estate duty 
from the person. The particular 
circumstances in which a person is 
proceeded against must be tâ ên into 
consideration and extreme remedies 
should not be resorted to, and 
as far as possible the estate 
of the deceased should be pro
ceeded against and the duty should be 
recovered from that estate.

Shri S. 8. More; I have already 
stated that the effect of this provision 
will be discrimmatory, and I. hope. Sir, 
that you will be pleased to apply your 
mind to that because the fundamental 
principle of our Constitution is—I 
need not emphasize it again— t̂hat all 
subjects should be treated equally.

Mr. Depuiy-Speaker: But if diiierent 
States have dKferent law's, would he 
say. because one law is different from 
the other law, that it goes against the 
Constitution^

Shri S. S. More: My subnussicn is 
that if different States pass different 
estate duties referring to agricultural

land affected withm their own terri
tories, they may have different modes 
of collection, and even different 
penalty clauses, but when the Central 
Government is enacting any piece of 
legislation and providing for the re

' covery of dues, the mode of re
covery as far as the Central legisla
tion is concerned, ought to be one and 
uniform. If it is said that the re
covery shall be made as arrears of 
land revenue, the elfect of such a 
clause is that different land revenue 
codes operating in different States 
will come into operation wfthctit a 
.single incidence or a single method of 
recovery more or less rigorous or not 
rigorous. The net result is it is dis
criminatory in its effect. And for us 
to say that we suggest a discriminatory 
result will conflict with the funda
mental principles of the Constitution.

Then, Sir. Mr. Chatteriee was 
pleased to refer to the Bombay Cede, 
but even under the Bombay Code what 
he has not quoted I will quote further 
because if estate duty is to be levied 
and some persons do not pay the 
estate duty, I am of the opinion that 
Government must be armed with all 
the means, with al i the instruments, 
for the purpose of recovering that 
estate duty. It is no use faying: 
“Well, Government can recover a duty.'  ̂
Let us have some short method. As 
far as the Bombay Code is ccncernod, 
even by judicial decisions it h.js been 
settled that the la t̂ method of recover
ing by arrest should not be tried until 
the other methods available have 
failed, and for that purpose, I am again 
referring to Kanga’s book which was 
quoted by Mr. Chatterjee.

Mr. Deputy-Speaker: Why all this? 
We are not going into details.

Shri S. S. More: No, Sir. The point 
is this. Some persons, and particular
ly Mr. Pataskar, were vigorous in 
arguing that the man should be arrest' 
ed for failure to pay the estate duty.

Shri Pataskar: Not only that, but 
for failure to comply with the other 
provisions which impose the penalty 
upon him.
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Shri S. S. More: We are now dis
cussing clause 71. We are not discus
sing any other clause by which 
monetary penalty is to be imposed. 
My submission is that under the land 
revenue Code of the Bombay State 
which has been in operation for more 
than 60 years, for 75 years, a small 
tenant...

Shri Pataskar: May I point out to 
the hen. Member that under clause 71 
it is also penalty payable under this 
Bill, not only estate duty.

Shri S. S. More: All along we uave 
been pleading that the Bombay Land 
Revenue Code in its effect, in its 
operation, is not just, and particularly 
to the peasantry.

Shri Pataskar: Yes.
Shri S. S. More: But when that

particular Code was there, those who 
were representatives of non-peasantry 
classes did not say anjrthing about 
that code.

Shri Pataskar: I can say for myself, 
if he refers to me, that I had, in the 
Bombay Legislative Council, moved 
Resolutions, passed amendments and 
raised the question that it ought not 
to be recovered in this, manner.

Shri S. S. More: I am not confining 
my remarks to Mr. Pataskar.

Mr. Deputy-Speaker: Are we getting 
into deciding of personalities here?

Shri Pataskar: Probably at ihat
time he was not there,

Mr, Deputy>Speaker: Merely be
cause Mr. Pataskar or Mr. More has 
said so...

Shri N. C. Chatterjee: It is a
Bombay fight.

An Hoii. Member: Triangular light!

Slurl S. S. More: It is not a Bombay 
fight. It is a fight between those who 
are champions of the vested interests 
and those who are not.

Shri Pataskar: I am championing
no vested interest, if he refers to me

Mr. Deputy-Speaker: Ordm, order.
There must be a limit to this. Hon. 
Member seems to be arguing for at 
one time and against at another fime. 
I am not able to follow.

Shri S. S. More: I am sorry, Sir.,
you have got that impression. Can I 
not take two alternative positions? 
As far as we pleaders are concerned* 
we have the privilege of stating both 
the sides.

Mr. Deputy-Speaker: I am only
stating what the hon. Member has 
stated. In a written statement it is 
open to place two absolutely incon
sistent alternatives. That is all that 
I wanted to know.

Shri S. S. More: I am sorry, Sir, 
lor the way in which you are puU»ng 
it. I am particularly sorry, Sir, be
cause I cannot retort. That is my 
position.

Mr. Deputy-Speaker: I wanted to
know...

Shri S. S. More: My submission is 
this sort of satire or ridicule becomes 
a one-way traffic when you are in 
the Chair.

Mr. Deputy-Speaker: I cannot help 
it. Hon. Member referred to dis
crimination and then said that it is 
there in the one and not in the oi.her. 
I am not saying that this arrest must 
be effected.

Shri S. S. More: If only you will
have patience to hear me. Unfortun
ately, I am not given the time to
develop my point and the way I am
interrupted...

Pandit S. C. Mishra (Monghyr
North-East): Notwithstanding the pro
tests of Mr. More, I hope, Sir. the 
important ruling delivered by you
just now shall stand, and shill be 
available to us in good time and stead.

Shri S. S. More: I say again for
your information—I emphasize it— 
tiiat in the flrst instance I argu'^d th;jl 
this particular Clau.se is discrimina
tory. Government should say: **Well



3369 Estate Duty Bill 11 SEPTEMBER 1953 Estate Duty Bill 3370

[Shri S. S. More]
the dues shall be recovered by a parti
cular method.” Let them mention 
the Bombay Land Revenue Code or 
the Assam Land Revenue Code or the 
Madras Land Revenue Code. Let 
them mention there a particular Land 
Revenue Code. Then it would be 
uniform in its application. But, If 
they are resorting to the different 
Codes, then my |^rgument is that it 
will be discriminatory because of 
•diiierent methods of recovery. Tiiat 
is the first part of my argument.

But, supposing now the mattar is 
left to the Bombay Code under this 
particular provision. It was aifciied 
that the Bombay Code goes to the 
barbarous extent of confining a mi>n 
in the civil jail, and some people had 
addressed their arguments and em
phasized this particular barbarous 
part of the Bombay Code. Therefore, 
1 say, Sir, if the duty is to be recover
ed according to the Bombay Cjde, 
then I would say rather that if the 
defaulters make a default, even the 
extreme penalty provided by the 
Bombay Code should come into op ora
tion. That is my contention.

I think. Sir, it will not be .-s ridi
culous as is supposed. As far as 
those who arc champions of ‘he vest
ed interests, who support the defaul
ters, are concerned, I would ray that 
if they are making a default, let the 
Bombay Code with all its worst ofTects 
come into operation against them. 
That is my submission, Sir. With 
these remarks I resume my seat

Shri Tek Chand rose—

Mr. Deputy-Speaker: I am not
going to have any more discussion. I 
am fully satisfied.

Shri Tek Chand: There are some
aspects of this case...

Mr. Deputy-Speaker: There are
many aspects.

Shri Tek Chand: I shall feel grate
ful if you will give me an opportunity. 
This is an important matter.

Mr. Deputy-Speaker: The hon. the 
Finance Minister.

Shri C. D. Deshniukh: Sir, as you
pointed out, there is no amendment 
which is proposed to this clause. 
Therefore, either you have 71 jr  you 
do not have 71. Now, it seems lo me 
that there is no alternative to having 
this clause, because something has to 
be provided for recovery, if it cannot 
be made.

Then an analogy has been cited 
that in the Civil Procedure Code for 
recovery of private debts, no im
prisonment is permitted. Now that, 
I submit, Sir, is a false analogy be
cause here we are dealing with duties 
due to the State.

As regards the next point of dis
crimination, I do not think I need deal 
with it, because, as I said, that proves 
that either the clause is wanted or is 
not wanted. A point of order should 
have been raised then that Ihis goes 
against that particular article of the 
Constitution. That has not been 
urged. Therefore, I take it that it is 
in order for us to pass this clause if 
we are satisfied that on the merits it 
is necessary.

Then, Sir, reference was made to 
the Bombay City Land Revenue Act, 
1875, and the hon. Member read out 
some portion which just taken out of 
its context is certainly ridiculous— 
maximum period of one day for each 
rupee of the amount recoverable. 
That may be so, but the hon. Member 
did not read what follows here.

Shri Gadgil: He left it ior you to 
read.

Shri C. D. Deshmukh: It says here—
I quote from the same book, ICanga's 
book on Income-tax, page 804:

'‘But this wide power of im
prisoning defaulters is to be
exercised reasonably and not
capriciously or oppressively” .
And that is precisely what I was 

asked to do by administrative instruc
tions. Now, I say that this is a 
matter which has been taken care of
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already by judicial ruling. Those 
rulings are quoted here. U says 
under setion 13 that properties 
should in the first instance be sold 
before he is apprehended and confined 
in a civil jail. This is the condition 
precedent, i.e. the sale of the asses- 
see's properties must be fulfilled tven 
if the assessee has been adjudicated 
an insolvent. Then another case is 
■quoted. If the jDroperty is not first 
sold, the detention of the asses.see in 
prison would be invalid. Then there 
is another case quoted. Therefore, I 
think the citizen has all reasonable 
safeguards.

Then the only other point made 
was—what happens to a poor chap 
who squanders the estate before he 
“knows that there is a charge of estate 
duty in respect of it. I say that after 
the passing of this Bill, no citizen who 
intermeddles with the property ciin 
profess ignorance that there is 3uch ;i 
thing as an estate duty payable. And 
if, with his eyes open he does choose 
to squander the property, and if he 
has no property to sell and has there
fore to suffer imprisonment. I do not 
see why we in this House should shed 
tears in respect of a matter which 
•essentially concerns the interest of 
the State.

Mr. Deputy-Speaker: The question
is ..

Shri R. K. Chaudihary rose—
Shri Tek Chand: On a matter of

clarification. Sir.
Mr. Deputy-Speaker: We have had 

•€iiough of clarification. This is a 
simple point.

Shri Tek Chand: One more ques
tion.

Shri M. C. Shah: You have support
ed it.

Mr. Deputy-Speaker: All right. Mr. 
Tek Chand. Then one other question 
for Mr. Rohini Kumar Chaudhury.

Shri Tek Chand: What does the
^on. Finance Minister intend to direct 

do in a case where the deceased

left cash in a safe and all that 
he had was cash and the 
woman, the widow, was there alone? 
Does he mtend to imprison the woir*an 
when the estate has disappeared be
cause of theft or does he intend to 
confine recovery in all cases of con
tumacy or recusancy, that is to say, 
the person who is contumacious, lhat 
person has to be sent to jail or the 
person who has lost the entire pro
perty consisting of cash by theft?

Shri C. D. Deshmukh: This is a
hypothetical question and I am not 
the collector. '

Shri R. K. Chaudhury: Supposing a 
person is liable to pay estate duty to 
the extent of Rs. 50,000, and by Jiale 
of property Rs. 40.000 has been re
covered, what will you do for the 
balance of Rs. 10,000? Will he be 
imprisoned? Rs. 50,000 was the 
estate duty payable out of which Rs. 
40,000 was recovered by sale of all 
the properties that he inherited.
Should he be liable to imprisonment 
in order to recover the balance of 
Rs. 10,000? I want to know whether 
any provision is made in this clause 
to protect him in such cases. 'Ihe 
otiher thing is. as the 
hon. the Deputy-Speaker has 
said, whether the law in a particular 
State about recovery of arrears of 
laud revenue would be applied or 
whether it would be a general law. 
or the procedure which is laid down 
in the Bombay Act can also be utilis
ed. Sir, you have said clearly that 
the law prevailing in the State will 
apply. If in a State there is no pro
vision for imprisonment, will that 
law apply in that State? That is
what I want to know

Shri C. D. Deshmukh: I do not
know what reply is needed. The 
land revenue will be collected in ac
cordance with the local law, so that 
if there is no provision for arrest and 
imprisonment, obviously no arrest or 
imprisonment will take place. A« to 
hypothetical cases, one can spend all 
the evening in trying to answer all 
kinds cf possible combl'/iatlor.f of
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[Shri C. D. Deshmukh] 
circumstances, I cannot afford to 
give an answer on this. All I can 
say is that if there is some grievance 
that emerges out of the application 
of this section in the light of experi
ence—and 1 am not aware of any 
similar grievance arising out of sec
tion 46 of the Income Tax Act—I 
shall apply my mind to it and see if 
anjrthing could be done to avoid any 
avoidable grievance.

Mr. Depnty-Speaker: Undue hard
ship.

Shri C. D. Deshmukh; Yes.

Mr. Deputy-'Speaker: The question 
is:

“That clause 71 stand part of 
the Bill.**

The motion was adopted.

Clause 71 was added to the Bill.

New Clause 71A

Shri R. K. Chaudhury: I beg to
move:

In page 33, after line 31, insert:

“ 71A.—Whenever any dwelling 
house belonging to a deceased per
son in which he lived and his heirs 
and dependents actually live after 
his death, is sold to realise the 
estate duty, such sale shall be set 
aside on payment of the estate 
duty together with such interest 
as may be prescribed within a 
year from the date of sale of the 
dwelling house in question and no 
delivery of possession will be given 
to the purchaser until the expiry 
of the period of one year from the 
date of sale” .

Mr. Deputy-Speakcr; Is this not bar
red by clause 71 which we have just 
passed? Is it now open to us to say 
that it shall not be given for a year 
more? That is number one. Then, 
if there is death, recovery of the estate 

duty sh»U be made under the revenue 
recovery Act. I am familiar with

Madras. I think there about 30 days 
or so are allowed. Here it is one 
year. When we have approved clause 
71, I am afraid this amendment is out 
of order, unless the hon. Member satis
fies me.

Shri R. K. Chaudhury: Let me ex
plain the position.

Mr. Deputy-Speaker: This is barred 
by clause 71.

Shri R. K. Chaudhury: The House
has already passed clause 71 which 
implies that the estate duty which 
falls due will be realisable as arrears 
of land revenue. Here, Sir, you have 
been pleased to state that the law pre
vailing in the particular State will ap
ply. I want to bring to the notice of 
the Finance Minister and the House 
the provisions of law as they apply in 
West Bengal and Assam. There are 
three stages there after the sale. The 
first stage is that a person aggrieved 
by an order of sale for the realisation 
of land revenue has the remedy of 
depositing the amount due together 
with such interest as may be prescrib
ed. It is something like 5 per cent, 
and the amount can be deposited with
in six months, and the sale will auto
matically be set aside. That is the 
first remedy. The second remedy is 
that if there was any irregularity or 
fraud in conducting the sale, then the 
sale can be set aside on the application 
of the person aggrieved. The third 
remedy—it is there in our law in 
Assam and also in West Bengal, I 
think—is that a sale can be set aside 
on the ground of hardship. It can be 
set aside within a year on that ground. 
My amendment follows the last of the 
three remedies, that is to say, a case 
of hardship can be made out within st 
year and then the sale can be set aside.

Mr. Deputy-Speaker: Those provi
sions are there in the Land Revenue 
Acts of Bengal and Assam. These are 
unnecessary and are barred. This is 
how it happens.

Shri R. K. Chaudhury: What I stated 
about West Bengal and Assam Act*
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was only an argument in favour of my 
amendment. But I submit that the 
benefit of this kind of provision should 
be given throughout the country even 
in a place like Bombay. A person 
aggrieved by the sale ought to be able 
to have the sale set aside by paying 
the amount due to Government plus 
such interest as may be prescribed. 
The dwelling house has not been ex
cluded from the aggregate of property 
on which estate duty is payable. Sup
posing there Is no cash or any movable 
property from which the estate duty 
can be recovered, then if you take the 
extreme case, it will be this, that the 
dwelling house will have to be sold to 
pay the estate duty. This is a new 
imposition and the deceased may not 
have anticipated it. 1 submit, there
fore, that one year's grace should be 
allowed and the person aggrieved 
should be enabled to set aside the sale 
by paying the amount due together 
with the interest. Yesterday, the hon. 
Minister refused to accept the amend
ment moved by my hon. friend Shri 
Chatterjee, namely, the aggrieved per
son may make an application to the 
Board on the question of over-valua
tion, but that has not been accepted 
At least this remedy, I suggest, should 
be granted, so that without making 
the Government a loser in any way» 
the person concerned can get the sale 
set aside. As I said, take the extreme 
case of an heir who has no cash or 
movable property and he has only the 
dwelling house in which he is actually 
living. It will have to be sold for 
pajnnnent of estate duty. So, I think 
this one year’s grace is not excessive. 
It is a mercy which should be granted 
by the hon. Minister.

Shri C. D. Deshmukh: I am not able 
to accept this amendment. I think 
that it is an unnec( P <«ry complication 
ill view of the very liberal provisions 
In clause 68.

Mr. Depaty-Speaker: Yes. provi.qlon 
has been made there for payment in 
instalments spread over six years.

I shall now put the amendment of 
Mr. R. K. Chaudhury.

Shri S. S. MOfft:
Sir.

You ruled it out.

Mr. Deputy-Speaker: No. I did not
rule it out. I only expressed m y
doubts and difficulties.

The question is:

In page 33, after line 31, insert:

“ 71A.—Whenever any dwelling 
house belonging to a deceased per
son in which he lived and his 
heirs and dependents actually live 
after his death, is sold to realise 
the estate duty such sale shall be
set aside on payment of the estate- 
duty together with such interest 
as may be prescribed within a year 
from the date of sale of the dwell
ing house in question and no de
livery of possession will be given 
to the purchaser until the expiry 
of the period of one year from 
the date of sale.”

The motion was negatived.

Clause 72.— (Estate duty a first 
charge etc.)

Shri C. D. Deshmukh: I beg to move:
In page 34, line 1. for “Board** sub

stitute “Controller**.

I also beg to move a consequential 
amendment—a grammatical amend
ment—viz.

In page 34, line 3, for “ it** substitute 
“he**.

We are now putting “Controller** in
stead of “Board**. So, “as it thinks fit*’ 
will not be right; it should be “as he 
thinks fit** and for that purpose, 1 have 
to substitute “he** for “ it**. The only 
reason for my moving this amendment 
is that it has been urged that the re
lease of the charge from estate duty 
on the whole or any part of the estate 
duty where such release may be neces
sary, if it has to be granted by the 
Board, may cause delay and hardship 
to the assessees. We do not feel that 
any particular purpose is served by 
retaining this power with the Board 
and that is why we are proposing thl? 
delegation to the Controller.
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Mr. Deputy-Speaker: The Question
is:

In page 34,
(i) line J, for “Board” substitute 

“Controller” ; and
(ii) line 3, for “ it” substitute “he” .

The motion was adopted.
Pandit Thakur Das Bhargava: 1

would like to say a few words on this 
clause. In this particular clause, I 
find that estate duty is regarded as 
the first charge on the property liable 
thereto. Yesterday, we passed some 
provision by virtue of which the pro
perty was to be deemed as the proper
ty of the deceased for purposes of 
finding out his share. I wish to quote 
from Gour’s Hindu Code, Fourth Edi
tion. Page 651, where Article 191 reads 
thus:

“ In every partition provision 
should first be made for— (a) the 
payment of all family debts; (b) 
the payments of the father’s 
debts by his son; (c) the main
tenance of members entitled to it;
(d) the thread and the marriage 
expenses of members payable by 
the joint family; (e) and such re
ligious and other ceremonies for 
which the joint property is liable.”
The commentary below it is also 

worth perusal. Now. Sir, it appears 
♦hat in a partition also certain mem
bers of the family are given main
tenance as well as the right of resi
dence.

I want to know, Sir. what would 
happen to the rights of maintenance 
and residence of the female relations 
who are entitled to them, I think, even 
before the partition is made. There 
are some matters according !,• Hindu 
law, even a provision for charity has 
to be made at the time of partition. I 
want to know whether in the view of 
the Government such a charge will be 
allowed, such charges and debts as are 
provided for in section 191 of the 
Hindu Code (Gour) will be paid before 
the estate duty will be levied and whe
ther the rights of maintenance and 
residence etc. will be respected which, 
according to the law relating to parti
tion of JUr> family oropertles are

made obligatory under the Hindu law. 
I am afraid that by passing this law. 
we were not to that extent be abrogat
ing the rules of partition. 1 under
stand that this Bill relates to estate 
duty and to that extent it makes an 
inroad into Hindu law. I am anxious 
to find out from the hon. Finance 
Minister if he proposes to say good-bye 
to those principles of partition or whe
ther he wants to rcspect them and the 
first charge stated in clause 72 will be 
only after provision is made frir those 
things which the Hindu law stands for. 
That is my Question and I want an 
answer to it.

Mr. Deputy-Speaker: ‘After the
debts and encumbrances allowable un
der Part Vr is there already. En
cumbrances include charges also

Pandit Thakur Das Bhargava: Even 
today the maintenance charges of 
female relations constitute a charge on 
the property. 1 want to know whe
ther this first charge will abrogate 
those charges or will they be maintain
ed, because, according to me. even in 
a notional partition all these cnarges 
should have precedence over the f̂ rst 
charge of the Government.

Mf. Deputy-Speaker: The exception 
is made in favour of those charges. It 
will be a first charge on the immov
able property in whomsoever it may 
vest......

Pandit Thakur Das Bhargava; En
cumbrance is in the nature of a mort
gage charge.

Shri M. C. Shah: As far as the heirs 
of the deceased are concerned.

Pandit Thakur Das Bhargava: Am I
to undestand that all those main
tenance charges etc. will all be respect
ed and then the duty will be a first 
charge?

Shri M. C. Shah: Clause 42 is very 
clear. Whatever are the debts of the 
deceased..........

Pandit Thakur Das Bharvava: i am
not asking of debts. How arc we to 
consider them as debts so that tne
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maintenance charges of female rela
tions will have precedence. This in 
a clear question and I want a clear
• answer to it. *

Mr. Deputy-Speaker: If there is a
maintenance charge, the property 
minus ihe maintenance charge alone 
becomes the property of the deceased. 
If the property is sold away to that 
extent it ceases to be property. Now, 
there are lesser than life estates or a 
lease. Lease is not the full propeity. 
In a lease the full property does not 
belong to the deceased but only the 
leasehold right or interest. Wherever 
there is a charge the property of the 
deceased is subject to that charge 
only. Then, on that property subject 
to that charge, this first charge will 
apply; thereafter it cannot be encum
bered. That is my reading of it.

Pandit Thakur Das Bhargava: I
think that is thp right reading also. I 
wanted a categorical reply from the 
>Government because even m notional 
partition al] the principles and all the 
•encumbrances and obligations which 
are enjoined by the Hindu law should 

ibe respected. It is my humble sub
mission.

Mr. Deputy-Speaker; That is what 
the hon. Minister said yesterday

Shri C. D. Deshmukta: In a partition 
■whatever has to be taken into consi
deration will be taken into considera
tion in arriving at a share. We can
not now proceed to discuss that here 
in the first charge,

Mr. Deputy-Speaker: He does not
refer to partition only. In the case of 
individuals in whom the propeity ves
ted, they might have had some ether 
persons whom they were bound to 
maintain and whose maintenance had 
become a first charge on the property.

Shri C. .D. Deshmukh: In each case
we have first to determine what is 
the property on which the duty will be 
levied. That will be a legal issue and 
^ ill have to be settled. Once we say 
that this is the property and this is 
the assessment on it, then the estate 

♦duty Ifl the first charge and it w»U not

abrogate other charges but it wi:i take 
precedence over them.

Pandit Thakur Das Bhar^ava:
Which will take precedence?

Shri C. D. Deshmukh: Estate d ity.

Mr. Deputy-Speaker: We will assume 
a valid encumbrance which could not 
be avoided. This first charge is only 
subject I0 that encumbrance. This 
first charge will become second cliarge 
so far as that property is concerned.

Shri C. D. Deshmukh: To the extent 
that any charge is not saved by clause 
42, to that extent, my answer is that 
clause 72 creates a first charge. To 
the extent covered by this clause, I 
say it must remain a first charge. It 
does not abrogate other charges but it 
becomes ihe first charge. M* Ttgage 
must be paid out of the surplus after 
estate duty is paid.

Pandit Thakur Das Bhargava: My
question does not relate to any encum
brances of that nature. It is an abso
lutely different question. According 
to Hindu law, at the time of partition 
provision must be made for certain 
matters which are indicated in section 
191 of Gour’s Hindu Code. My hum
ble submission is that the rights of 
female relations of the deceased in 
respect of whom the rights are inhe
rent, are a sort of charge on the entire 
property and at the time of partition 
they must be respected. Are you 
going to exclude them? They will 
constitute a first charge before the 
estate duty comes in. I am not ques
tioning about clause 42 which I know 
all right. Because this clause speaks 
of encumbrances and charges. I ask 
about charges which are not mentioned 
there. According to what fel) from 
the hon. Finance Minister yesterday I 
thought he said that at the time r»f the 
notional partition M  these v ill be 
respected. I am asking him to n\ake 
the position clear.

Shri Gadgil: The nrovisions of this 
Bill will be applicable as if the whole 
property belOD.g«d to the deceased 
That is
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Pandit Thakur Das Bhargava: That 
is not very clear and Is certainly ambi
guous.

ShH N. C. Cbatterjee: I wish to point 
out to Justice Chandrasekhara Aiyar*s 
observations in the latest edition of 
Mayne’s Hindu Law. He is the grea
test Hindu jurist and Mayne is the 
standard authority. Mayne says:

“Before the division of any 
joint estate is made, it is neces
sary to make provision for the 
liability on the joint estate such 
as

(i) debts due or placed against 
the family,

(ii) charges on account of main
tenance of disqualified heirs, char
ges on account of maintenance of 
female members and all those who 
are entitled to be maintained,

(iii) marriages and such other 
famUy ceremonies as have been 
provided for.”

Therefore, Sir, it is very oertinent 
to Know on what you are making a 
first charge. Are you taking into ac
count only actual mortgages )r encum
brances or is the first rharne efter 
these debts of the family or the charges 
for the maintenance of female mem
bers etc. who are to be maintained un
der the Hindu law and also other mar
riage and other ceremonies which are 
to be provided for under the Hindu 
law? This is very important to know. 
I do not think. Sir, there is qny idea 
or object really to deprive these peo
ple who are really under the Hindu 
law the first charge holders. It may 
not be said to be a technical charge. 
Technically it is not a charge unless It 
is clothed with the authority of a de
cree of court. If you want to bave a 
correct idea of the estate and a cor
rect estimate of the duty you must 
give precedence to these prior charges. 
You cannot have a notion of partition 
or any kind of valuation of the share 
of the rooarcener until and unless you 
mako a provision for these things 
which are mandatory. Before a divi
sion of a joint estate is made it is neces

sary to make provision for the liabili
ty of the Joint estate such as debts etc.

Until these provisions are made, you 
cannot partition or make a division of 
the estate. I submit. Sir, this should 
be made clear that the first charge 
should attach to the residue after the 
satisfaction of this.

Sthri Raghavaehari: You are probab
ly aware that the language “ first 

charge” used in respect of dues of the 
Government has been interpreted thus 
in Madras. Whatever mortgages and* 
other charges might have been created 
the word “ first charge’' has been int^i- 
preted as having precedence over all 
charges. If such an interpretation jŝ  
placed on this word “ first charge'’ f' -  
the dues of the Government, it would 
really work great hardship. I ruily 
want that that kind of interpretation is- 
not intended.

Ordinarily, as you will observe, it is 
the estate that passed after the death 
of the person. Therefore, certam 

charges that have been created, unless 
they are not bona fide, and the estate 
is subject to those charges and this- 
becomes the first charge subject to 
other existing charges. Ordinarily the 
words “ first charge” in relation to the 
Government dues under land improve
ment Act interpreted in Madras as 
being a charge enforcible first over ail 
other charges.

Shri C. D. Desbmukh: So far as par
tition is concerned, it will be in ac
cordance with the Hindu code or cus
tom or whatever it is, that prevails in 
(1 inherent parts of India. Therefore, 

if the conception is that provision has 
to be made for this and that before 
even a partition can take place, obvi
ously even in a notional partition we 
have no wish to change it. What 
wotild it be like would be a matter of 
law I am not familiar witli suits 
arising out of this, that is to say, what 
the ad hoc provision jor the marriage 
of female relative would possibly be 
m proportion to the value of the estate 
and the .status of the family and so 
on. I do not know how the provision 
is made but whatever has to be done 
or falls to be done before an actual 
partition would have to be done, that 
is to say, it is not our intention to de-
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p^rt from that process in any manner. 
So\ that question I have answered.

In regard to any other charj?e one 
should determine what the property 
is. Because that process will have to 
‘begone through before we determine a 
share. We cannot make a partition 

till all these matters have been attend- 
-ed to. After we make a partition we 
know what a share is; what the pro
perty is. Then if to that share is 
lianging any kind of incumbrance, then 
1 say that the estate duty will be the 
lirst charge and first charge in the 
sense that the last speaker referred to. 
It must take precedence over all the 
‘Other charges. That is the scheme of 
this and no hon. Member has given any 
■amendment to vary or modify this.

Shri R. K. Chaudhury: On a point of 
'Order, Sir. Can any hon. Member sit 
in the Marshal’s chair?

Mr. Deputy-Speaker: He will presen- 
:tly sit in this chair.

Shri T. S. A. Chettiar: Sir, thê  very 
important points raised have been 
cleared but one other matter yet re
mains. If this mortgage shall be the 
first charge then the proviso to sub
clause (2) of clause 72 is contrary to 
that. The proviso says:

“That the property shall not ho
so chargeable as against a bona
fide purchaser thereof for valuable
consideration without notice” .
There is no question of bona fide 

^purchaser at all. So, Sir. the first 
charge is real. The proviso should not 
be there.

Shri K. K. Basu: That relates to im- 
rmovable property.

Mr. Deputy-Speaker: Very well. Now 
the question is:

Shri Tck Chand: Well, Sir, I want to 
tspeak about a new aspect.

Mr. Deputy-Speaker; Hon. Member 
must have stood up before the hon. 
the Finance Minister stood up.

Shri Tek Chand: I tried to stand up 
^very time. Then there is a new rts- 
-pect.......... -

Mr. Deputy-Speaker: Why should 'ou 
ifiuggest now after the whole thing is

over? It must have been suggested 
at an earlier stage.

Shri Tek Chand: 1 thought of it natu
rally after the point was raised by 
Pandit Thakur Das Bhargava. The 
new aspect arises out of clause 72.. *

Mr. Deputy-Speaker: That is true.
After Pandit Bhargava spoke I would 
have called the hon. Member but he 
did not rise.

Shri Tek Chand: I did rise but I did 
not catch the Deputy-Speaker’s eyc.

Mr. Deputy-Speaker: I am sorry my 
eye is becoming blind. I did not give 
particular attention because I thought 
there was sufficient discussion thifi 
time,

Shri Tek Chand: There was a diver
gence, a departure from the English law 
which I wanted to present to the hon. 
the Finance Minister.

Mr. Deputy-Speaker: No. I will noi 
allow

The question is:
“That Clause 72. as amendea. 

stand part of the Bill.”
The motion was adopted.

Clause 72. as amended, was added to 
the Bill.

Clauses 73 to 75 were added to the 
Bill

[Pandit Thakur Das Bhargava in the 
Chair]

Olanae 76.—i (Jurisdiction of courts
etc.)

Sbri G. D. Somani: I beg to move:
In page 34, for clause 76, substitute: 

“ 76. No suit shall be brought in 
•any Civil Court to set aside or 
modify any assessment made un
der this Act, and no prosecution, 
suit or other proceeding shall lie 
against any officer of the Govern
ment for anything in good faith 
done or intended to be done under 
this Act” .
Shri N. C. Chatterjee: I beg to move:
In page 34, for clause 76, substitute:

‘*76. No suit shall be brought 
in any Civil Court to set aside or 
modify any assessment made 
under this Act and no prosecu-
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[Shri N. C. Chatterjee] 
tion, suit or other proceedings 
shall lie against any officer of 
the Government for anything in 
good faith done or intended to be 
done under this Act/*
Shri N. C. Chatterjee: I beg to move: 
In page 34, for clause 76, substi

tute:

“ 76. No suit shall be brought in 
any Civil Court to set aside or 
modify any assessment made under 
this Act and no prosecution, suit 
or other proceedings shall lie 
against any officer of the Govern
ment for anything in good faith 
done or intended to be done under 
this Act.”
Shri Pataskar: I beg to move:
In page 34, after line 45, add:

“Provided that the High Court, 
having jurisdiction over the area 
in which the property of the de
ceased is situated, may caU for the 
record of any case determined by 
the Board under section 61. and 
if the Board appears—

(a) to have exercised a iurisdir- 
tion not vested in it by law, or

(b) to have failed to exercise a 
jurisdiction so vested, or

(c) to have acted in the exercise 
of its jurisdiction illegally or with 
material irregularity,
the High Court may make such 
order in the case as it thinks fit.” 
Shri N. C. Chatterjee: I want this to 

be brought into conformity with the 
Indian Income tax Act. Under this 
Bill no prosecution, suit or other pro
ceeding shall lie against any officer of 
the Government for anything in good 
faith done. This clause is meant to 
protect the officers of the Government. 
The clause, as framed, is too wide and 
the same may be construed to appear 
in the legitimate sense that the estate 
duty is being wrongly and improperly 
levied. Suppose in case of estate 
duty—because it is under their Juri?*- 
dictioni—so no mandamus or writ is 
asked for. It may appear an asoer- 
tion on the wording of the clause as it 
stands. I am. therefore, suggesting

that if the wording of the Indian In
come-tax Act 64 is taken—it has afford
ed perfectly good protection to the In
come-Tax Authorities—I submit, that 
is a good model which might be adopt
ed. There is no necessity to go be
yond that.

That section provides two things (aV 
“No suit shall be brought in any Civil 
Court to set aside or modify any as
sessment made under this Act** and.
(b) no prosecution, suit or other pro
ceedings shall lie against any officer c '  
the Government for anything in good 
faith done or intended to be done. I- 
submit, Sir, that the immunity is con
ditional upon their having got good 
faith and that is perfectly a good rea
son. That is quite proper having re
gard to our Constitution to shut out 
the writs and prohibition of mandamus. 
Articles 226 and 32 provide that trie 
High Court shall have power to issue 
directions or orders or writs, including 
writs in the nature of habeas corpus, 
mandamus, prohibition quo warranto- 
and certiorari. So really nothing can 
be done to over-ride these Articles of 
the Constitution. So in proper cases 
orders under Articles 32 and 226 of the 
Constitution can be issued even in 
respect of something which was done 
or is intended to be done under the 
Act. But Sir, I submit the modet' 
which is there in the Indian Income 
Tax is a good model and should be ac
cepted.

Shri Gadgil: Is it open for a High 
Court to give an injunction to the 
Estate duty authority not to proceed?
6 P.M.

Shri N. C. Chatterjee: Supreme
Court has now laid down. If there is 
an illegal assumption of the jurisdic
tion or something—supposing the man 
is not the son of a person mentioned, 
but he claims to be the son, and he is 
sought to be assessed. Possibly action, 
may lie, and an injunction may issue. 
But no suit will lie to set aside or 
modify an assessment. I know of a 
case in the Calcutta High Court. • A 
suit was filed there, but the Federal 
Court set it aside, because it infringed 
section 67. It went to the Vtivt
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Council, and the Privy Council con
firmed the Federal Court’s decision.

Shri Pataskar: My amendment is to 
point out that as was just pointed out 
by the hon. Member Mr. Chatterjee 
there might be cases in which iurisdic 
tion is not properly exercised or any 
improper jurisdiction is exercised. In 
that case, my amendment seeks to con
fer power on the local High \>ourt 
whenever any such jurisdiction is 
either improperly exercised or illegalr 
ly exercised.

As I said in the morning, while 
speaking on another clause, as a nat
ter of fact, the whole of clause 55 of 
the Bill which preceded this Bill gave 
very wide powers to the High Court 
from the very initial stage. Under 
the present Bill, as it stands, we have 
referred to the Controller’s powers. 
After that, under section 61. there is 
an appeal to the Board. I want to 
provide, by this amendment, that there 
should be a body to revise orders in 
soecific cases. This is not an appeal. 
As a matter of fact. I would myself 
have liked that there should have been 
a right approach, to a judicial autho
rity, by way of appeal but that point 
has been discussed UD to now so many 
times, and my amendment seeks only 
to give revisional jurisdiction to the 
High Court. What I say is, in the 
interests of justice, a provision should 
be made for conferring such jurisdic
tion on the High Court. I have taken 
this amendment, from Section 115 of 
the Civil Procedure Code. We have 
got Dr. Katju’s Civil Procedure Code 
and the commentaries will make it 
clear that Section 115 in brought into 
use in special and rare cases. At least 
my lawyer friends will clearly appre
ciate that it i<; onlv in cases of illegal 
exercise of jurisdiction, non-exercise 
of jurisdiction which is vested or im
proper exercise of Jurisdiction which 
is vested, section 115 is brought into 
use, and the High Court interferes.

Shri K. K. Basu: In certain circum
stances, It would be restricted to the 
Board, even if the Controller likes.

Shri Pataskar: Up to the stage which

we have reached, there is only an ap
peal to the Board. There is no other 
appeal to any judicial authority. There
fore. ultimately, the final order, accord
ing to the provisions of the Act, is that 
of the Board. I want that there should 
be at least the power in the local High 
Court to superintend these nuitters, if 
it is found that jurisdiction, which is 
not provided by law, has been exercis
ed. I do not think there will be any 
objection to this. It is not the inten
tion of anybody that these authorities 
should exercise jurisdiction which is. 
not vested in them.

Then, Sir. “ to have failed to exercise 
a jurisdiction to vested, or to have 
acted in the exercise of its jurisdiction 
illegally or with material irregularity.” 
At least the lawyer members know that 
the High Court very sparingly uses ii;s 
powers. Therefore, there is nothing 
new in this—the clause I have sugges
ted. In the first place. I have been 
consistent with what I have been say
ing: that there should have been powers 
given to the High Court itself in a mat
ter of appeal. I And the temoer of 
the House and the mood in which 
finds itself at the present moment are 
not in favour of that. For whatever 
reasons, it may be, it is too late a stage 
now to go into that matter. But I 
would appeal to the Members to look 
at this Question from this aspect; not 
because a oarticular class of society is 
going to be taxed or it is going to be 
applicable to that class. As I have 
been contending, we have to look at 
It not merely with a view to find out 
whether this applies to this or that 
class, but to stick to certain judicial 
principles which are the best safer- 
guards in the Parliamentary democracy 
which we are trying to establish :>o 
firmly in our land. I think the only 
safeguard is that at some staee or 
other, the court will find out, and the 
Court will have to find out whether the 
jurisdiction has been properly exercis
ed. I think this is the least that cdn. 
be said on this sub-clause that 1 have 
moved as an amendment. What is the 
harm? The Board would decide a 
certain case, and the High Court would 
be vested with the power to make such-
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[Shri Pataskar]
order in the case as it thinks fit only ir: 
a very limited manner. ]^yen that 
charge that it will be dilatory cannot 
also hold good in this case.

Then. Sir, this is an enactment which 
bristles with so many difficulties, and 
I do not know if the Board, however 
good it may be. however well-intention
ed it may be, is not likely to commit 

•errors in the matter of exercising or 
non-exercising of jurisdiction and 
which authority can there be to cor
rect them. It can only be the High 
Court and none else, Sir.

I do not want to interfere with the 
Controller. My hon. friend there
said, and I say, that ultimately the mat
ter should be decided by the Board,
but there should be some judicial
authority which would at least be in 
a position to give some relief if there 
is anything wrong in the exercise of 
the jurisdiction by the Board.

Then, Sir, the hon. Finance Minister 
himsell said during the course of the 
disru.ssion of this Bill that there are
several provisions which contain ex
pressions and phrases which will have 
to be interpreted in the law courts. The 
rulings are there, given by English 
f'ourts during the last 100 years and 
more, and we have borrowed many 
times from the law on private proper
ty and other matters from their enact
ments, In the circumstances, it is -lU 
the more necessary that even if for 
certain reasons it is not practicable fit 
this stage—the hon. Finance Minister 
today said that if it is found it would 
not work properly, he would at a later 
stage deal with it again and see what 
can be done,—and I think he is in a 
very good mood so far as this is ion- 
•cerned—even if that is not practicable 
let the provision for the High Court be 
included now. Looking to the very 
nature of the Act, looking at the fact 
that it has been taken from an English 
Act, and where we ourselves or at least 
the Finance Minister realised that in 
respect of interpretation, we have to 
look to the English law, we will not 
be able to say what exactly certain 
provisions in the Bill mean. As has 
been argued up till now so many times,

even eminent lawyers will not be able 
to say what exactly a certain provision 
would mean. Under the circumst
ances, so far as the exercise, or impro
per exercise or illegal exercise of 
jurisdiction is concerned, there should 
be a chance for a man to go to the 
High Court. In this matter, there is 
no dilatoriness. After all, the Central 
Board of Revenue are not persons who 
will delay. They may be very good 
people. What I want is that though 
there may be delay in certain special 
cases, the provision must be made to 
give the High Court the power neces
sary. Once you leave the matter to 
the High Court, it is their duty to in
terpret and to interpret terms which 
are legal and technical. I know. Sir, 
we are anxious not to have any inter
ference. What I am pleading for is 
the establishment of certain good prin
ciples. Not only in this, but in every 
case, whichever class there may be, 
there must be a remedy if at all we 
want parliamentary democracy in this 
country to function properly. As 
early as 1893, in the case of Reg v. 
County of London Justices Bowen L. 
J. expressed a strong view about the 
necessity for preserving the right cf 
appeal against administrative action. 
In this case the X^rd Justice said: 

"Here is a broad scheme of me
tropolitan taxation and rating by 
which the parochial ministerial 
officers are empowered in the first 
instance to place values on here
ditaments for the purpose of taxa
tion in the broad sense. (It is 
exactly similar here). In a free 
country the very essence of such 
a system must be that there should 
be an appeal to some body who 
can say whether those officers are 
doing what is just, if no appeal 
were possible. I have no great 
hesitation in say mg that this 
would not be a desirable country 
to live in where every parochial 
officer might do as he liked in this 
matter. It is Quite true that there 
is enough difficulty in appealing 
as it is; but if there is to be no 
appeal at all possible, the system 
would be intolerable,”
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Those ar« the words of an eminent 
Lord Justice of England in i t t i  and 
they have still force in them. Of 
course we are living in different cotidi* 
tions and during the last 150 years or 
so we were subject to several pieces of 
legislation. I don’t want to charge
this Government for that. I should
like to appeal as humbly as I could to 
the hon. Finance Minister that for 
whatever reasons we may not have 
given the right of straight appeal 
against the Appellate Tribunal, there 
would be no harm at least in giving 
those powers of revision to the High 
Court to a person aggrieved by tne 
so-called final order of the Board. 
Nothing is lost and that will not comift 
in the way of realisation of the dues 
and I therefore think that there is 
abiiolutely no reason why such powers 
should not be given to the High Court. 
The High Court will only interfere in 
certain very harsh cases where the 
jurisdiction has been either not exercis
ed or exercised improperly or illegally. 
In every piece of legislation, whenever 
you make a provision of this nature, 
wc have to see that the subject has got 
the satisfaction that if there is a griev
ance which he has against the decision 
of the taxing authorities he can go to 
somebody else and complain, and where 
else could he go except to the H;?h 
Court of the place?

There is another great passage 
which enunciates the principle which I 
would like to point out to the hon. 
Member, because the argument Is 
"‘what is to the convenience of the oeo- 
pie?” I find that many people are 
just carried away by the fact that we 
are not as quick as possible and any 
reference to the High Court is only to 
cause delay. According to Farewol! 
L J:

“The convenience in the public 
interest is all in favour of provid
ing a speedy and easy access to 
the Courts for any of His Majesty’s 
subjects who have any real cause 
of complaint against the exercise 
of statutory power by Government 
Departments having regard to the 
growing tendency to claim 
right, to act without regard to the
426 P.S.D.

legal principles and without ap
peal to any Court.”

What else are we going to do in this 
case? I would submit, Sir, that we 
should borrow this established orinci- 
pie from that land from which we liavc 
been borrowing for other provisions al
ready. There is absolutely no reason 
why such a simple safeguard in extre
me cases where the High Court should 
interfere has not been provided. I 
would like to say that in all matters of 
taxation, whether you want to levy it 
on a poor man or a rich man, if we 
want to establish this Parliamentary 
democracy, we must also accept this 
point and make some provision for a 
man who has a grievance to go to the 
Court of Law. This is the least that 
I can say on this and I hope the hon. 
Finance Minister will think it over and 
agree to it if he finds that this does not 
come in the way of carrying out what 
he has in view.

Shri Tek Chaod: A Board of Mem
bers and the Estate Duty Authorities 
from the Controllers to the Valuers 
will be let loose to scour the estates of 
the deceased persons, armed with 
powers that know no bounds or res
trictions. and this clause is going io 
give them a further impetus. They 
are not accountable or answerable and 
they have become beyond the pale of 
law; the proverbial long arm and the 
Strong arm of the law dare not touch 
them. In that process they can commit 
trivial irregularities, serious breaches, 
flagrant abuses of law, tortious acts, 
even criminal acts. All that they have 
to say is “I purported to do such and 
such a thing in a bona fide manner". 
This class, the number of which will 
run into legions, is given a carte blan
che to do what they like without the 
High Court touching them or the Sup
reme Court touching them or any other 
Court touching them. What Shri 
Pataskar wants if something very 
mod̂ sst. He says that if they have 
committed abuse of law, don’t touch 
them, but if they have done something 
which was not within their jurisdic
tion. then and then alone let tha party 
aggrieved be permitted to refer the
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[Shri Tek Chand]
matter to the High Court in order to 
enable it to find out whether they did 
something which they were authorised 
to do or not authorised to do. What 
I respectfully submit is the restriction. 
What is the bar? What is the obsta
cle in the way of a valuer or a Con
troller doing something which he is 
not empowered to do. Unless the 
Government is willing to accept the 
amendment of my hon. friend Shri 
Pataskar, if abuse of jurisdiction can
not be Questioned in a court of law or 
cannot be ascertained in a High Court, 
who is there to prevent an oflRcer, a 
valuer or Controller or Member of the 
Central Board of Revenue and to point 
out that his conduct is outside the 
scope of his jurisdiction? May I give 
a simple illustration? ‘A* dies and 
the question for the Controller is ‘what 
is the extent of the property left by 
‘A*? and in his executive over-zeal, 
in order to please his employers with 
vim and vigour, he goes about and 

takes possession of the property not 
only belonging to ‘A’ but also takes 
possession of property belonging to *B* 
stating that “ I assume that the whole 
property belongs to ‘A’ It can be out 
of sheer over-zeal and it can be out of 
deliberate design or it may also be out 
of mere clumsiness. Supposing the pro
perty of ‘B* is taken possession by a 
Valuer as the property of *A\ what 
protection has *B* with regard to his 
property? The Valuer or the Control
ler has no power really. Assuming 
that ‘B* is absolutely unrelated to *A\ 
all that he has got to do is to give the 
property of 'B\ the label that it is the 
property of ‘A’ the d ^ ased , to take 
it into hie calculations and to impose 
such estate duty as he considers proper 
according to his fancy, according to 
his whim or according to his caprice. 
What check is there for “B” ? Are 
you going to bang the door against 

and tell him “you cannot go to tJie 
High Court’’ and tell the Hi^h Court 
that this Controller gentleman attached 
property, of B, whereas the! dead mtn 
was “A” and it was not A’s pJroperty? 
He cannot even ptove this. This un
limited, unhampered, unfettered power 

' you are putting Ihto the hands of those

who in their executive over-zeal will 
do as they like, as their fancy directa^># 
or according to their notions of policy.

Roman lawyers—pardon me. Sir, but 
I have to go back to thousands of years 
when it comes to the protection of the 
liberty of the people—Roman lawyefs 
had four words which contain the 
entire gist of justice:

Fiat Justitia Ruat Coelum.

Let justice be done even if the 
Heavens fall. Even if the Heavens 
fall justice must be done.

This was the notion. But here is 
an example. When there is a palp
able, patent, open abuse and breach 
of your law, the person who happens to- 
be the victim of that abuse, the person 
who happens to be the victim of that 
irregularity, he cannot knock at the 
door of a High Court or any other 
judicial tribunal in order to say that 
the power that was conferred by this 
Act has not only been not exercised 
properly but that the officer has arro
gated to himself a power that was 
never vested in him, that was never 
intended to be given to him. Under 
these circumstances, Sir, whereas this 
Act (as it will soon be) has got great 
potentialities for abuse, this clause 
alone will give an absolutely unbridled 
licence to those who are out to abuse 
it. And all that is wanted is to suit
ably amend the clause. The Hiitb 
Courts are your highest tribunals in the 
land, which enjoy the greatest confi
dence of the people—is it too much to 
say, if you have an officer who by 
error or design does something which 
he was never empowered to do, that 
the High Court should......

Mr. Chmlrmaa: I will ask the hon.
Member not to repeat the very same 
arguments over and over again.

Shri S. S. More: He is repeating for 
emphasis.

^ r i  Tek Chand: My submission 
this, Sir, that it should be the elemen* 
tary right of a citizen when he feel*
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aggrieved to go to an appropriate 
forum, demonstrate to its conviction 
and satisfaction that he has been ac
tually aggrieved, and that forum should 
be enabled to accord to him satisfac

tory relief. That is all that I ask.
Shri GidgU: Sir. in the first place 

I am doubtful whether this amend
ment is in order. The House took 
the decision that there should be no 
appellate tribunal. In other words, 
the jurisdiction of the court is barred 
except to the extent to which it has 
been provided in clause 62. (Some 
Hon. Members: No, no). As I inter
pret it, the full implication of the 
decision taken by the House is that 
so far as the courts are concerned 
they have no power, whether appel
late, original, revisional or inherent, 
except to the extent to which provi
sions have been made in this Bill.

But on the merits of this what I 
find is that all the circumstances in 
which the extraordinary jurisdiction 
of the High Court is invited are cir
cumstances which relate to points of 
law. To have exercised jurisdiction 
not vested in law is a question of 
law- To have failed to exercise 
jurisdiction so vested in law is, 
according to my humble opinion, also 
a question of law. To have acted 
in the exercise of its jurisdiction ille
gally, obviously shows that it has 
something to deal with law or with 
material irregularity which we all 
generally understand to be something 
which is a point of law. The whole 
object of this is achieved by the pro
vision under clause 02. Thierefore 
there is no necessity for having an 
amendment of this character. But 
the object is not so innocent. The 
object is to open the whole question.

Shri Pataakar: Points of law are 
not as a matter of fact covered by 
this. There are rulings under the 
Civil Procedure Code.

Shri Gadgil: In a reference to the
High Court as you said that no facts 
are involved, then there is no neces
sity. Obviously this Is a superfluous 
provision. Either it is supertluous 
or it is something more than wha(t

you have said. My own feeling is 
that under the pretence of giving 
some jurisdiction to the H i^  Court 
the entire scheme that bad been 
adopted by the House is sought to be 
sabotaged. I oppose i t

Shri Pataskar: How will it be?

Start A. M. Thomas: I support the 
amendment moved by Mr, N. C. 
Chatterjee and oppose the amendment 
moved by Mr. Pataskar. As was
pointed out by Mr. Oadgil» the 
amendment that has been moved by 
Mr. Pataskar covers on^y questions 
of law and nothing else. He has
borrowed this amendment from the 
wording of section 116 of the Civil 
Procedure Code. With regard to 
section 115 of the Civil Procedure 
Code he will find under the decisions 
relating to the revisional Jurisdiction 
of the High Court, the High Court is 
not entitled to go into all questions 
of law. It is an extraordinary 
Jurisdiction and the provision really 
limits the jurisdiction of the High 
Court which we have given under 
clause 62. In a Privy Council deci
sion it has been pointed out, as ex
tracted in the Civil Procedure Com
mentary by Dr. Katju, as follows:

“Section 115 applies to juris
diction alone, to irregular exer
cise. or non-exercise of it, or the 
illegal assumption of it, and is 
not directed against conclusions 
of law or fact in which jurisdic
tion is not involved.**

Cases where jurisdiction is involv
ed are questions of law. But certain 
questions of law are taken out of the 
Jurisdiction which has been given, 
under section 115 of the Civil 
Procedure Code. So that, according 
to me, by the amendment moved by 
the hon. Member the Jurisdiction that 
has been coilferred by clause 62 
which we have passed is taken away, 
and 1 therefoi^ oppose this amend
ment.

At the same time, I may make my 
postion clear. I pleaded for the 
settin# up of an Appellate tribunal 
to decide questions U  law and fac’i 
I am not against the principle whici



3397 Estate Duty Bill 11 SEPTEMBER 1953 Estate Duty Bill 3398

[Shri A. M. Thomas] 
has been pointed out by the hon. 
Member. But, all ^ e  same accord
ing to me, if this amendment 205 is 
adopted by this House it will be 
really circumscribing the jurisdiction 
which we have conferred imder 
clause 62 of this Bill. At the same 
time, as I have already submitted* 
the amendment moved by Shri N.C. 
Chatterjee is to be adopted. He has 
pointed out an identical provision in 
the Indian Income-tax Act. Where 
the Revenue Board has exercised a 
jurisdiction, if you can apply for a 
writ or some such remedy from the 
High Court or Supreme Court, 
according to me, such remedies 
should not be shut out by any provi
sion that we make in this law. I 
support the amendment moved by 
Shri N. C. Chatterjee and oppose the 
amendment of Shri Pataskar.

Shri Raghavachari: I rise to point 
out one small defect that I find in the 
drafting of the clause as it is. I 
think it is in line 42.

The provision is:
“Save as provided in this Act,

nothing done or in good faith
purporting to be d o n e ../ ’

The words **in good faith” must 
either precede or come at the end, 
and not be applicable only to things 
purporting to be done. Otherwise, 
it means, everything done, even in 
bad faith is protected. There is 
absolutely no hope. If anything is 
purporting to be done, then only the 
question whether it is in good faith 
or not is relevant. Generally, in all 
legislative enactments, the words *in 
good faith’ are with reference to both 
things done and purporting to be 
done. Mala fides acts are always 
open to question. I would request 
that the words ‘in good faith’ may be 
in the beginning or in the end: that 
is: nothing in good faith done or 
purporting to be done or nothing done 
or purporting to be done in good 
faith. This will give some kind of 
safety in both class of cases. That is 
a very small thing. I suppose it is 
permissible to agree to alter it.

The other thing that I wish to sub
mit is this. So far we have seen, 
in every fiscal enactment or in every ^ 
case where protection for bona fide 
acts of public servants is provided, 
the language that is used in the 
section is a language in conformity 
with amendments 341 and 423. In 
this Bill, the words used abrogate the 
usual jurisdiction. It is not the 
usual language. Therefore, I am 
in favour of adopting clause 76 as it 
is proposed to be amended: other
wise the existing clause: is really
going to take away the intended 
jurisdiction and bar the whole 
examination whether the protection 
is justifiable. Therefore, I submit 
that I am in favour of amendments 
341 and 423.

Then, I wish to say one sentence 
about the amendment given notice 
of by Mr. Pataskar. I feel that the 
contention raised by Mr. Thomas that 
it will affect the jurisdiction that we 
have given in some other section by 
way of reference to the High Court 
on questions of law and fact is not 
correct. What is contemplated now 
is this. Whenever a jurisdiction not 
vested in the officers is exercised, the 
question is sought to be' taken to the 
High Court for examination.

The Minister of Commerce and 
Industry Shri T. T. Krishnama-
chari): You have article 226 today.

Shri Raghavachari: Of course
there is article 226. It is a remedy 
which is available. You cannot take 
it away. But, it would be better to 
specify that kind of safeguard when 
you are passing a law. I would 
content myself by saying that if that 
jurisdiction continues and is not in
tended to be taken away, if that is 
Government’s attitude, there is no 
need to further elaborate that point 
That is what I also thought. If it 
is put here, it will secure greater 
confidence.

Shri C. D. Deshmukh: Mr. Chair- 4 
man, in regard to the amendments 
205, 341 or 423, I think, they are an 
improvement on the clause as it 
stands here. I am prepared to accept
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that provided a slight change Is 
made: that is, set aside or modify, 
iiistead of '‘any assessment made” , it 
should be '*any estate duty deter
mined*’. There is no assessment 
here.

Slirt RafffaaTacharl: You may also
consider this: whether it should not 
be ‘*No suit or proceeding” . The 
word ‘proceeding^ is not there.

Shri N. C. Chatterjee: I am object
ing to the word ^proceeding’. The 
word ‘proceeding* would enlarge 
everything and would include article 
226 also or article 32. You cannot 
do it; that would be repugnant to 
the Constitution.

Mr. Chairman: It would be abridg
ing the jurisdiction of the Supreme 
Court.

Shti N. C. Chatterjee: That would 
be ultra vires.

Shri C. D. Deshmukh: I think suit* 
is sufficient for the purpose which we 
have in mind. I am not in any way 
prepared to enlarge that. If the 
hon. Member will accept this 
change.........

Shri N. C. Chatterjee: May I just
suggest for the hon. Minister’s con
sideration: is it ‘any estate duty
determined’ or ‘any determination of 
the estate duty'?

Shri C. D. Deshmukh: What is
sought to be set aside or modified is 
not the determination, but the estate 
duty.

Shri N. C. Chatterjee: That is really 
determination.

Shri S. S. More: Supposing these
words are introduced in the amend
ment as suggested, will it not mean 
that all other matters prior to the 
determination of the estate duty will 
be open for challenge in a court?

Shri C. D. Deshmukh: I am only 
concerned between ‘assessment made* 
and ‘estate duty determined’.

Mr. Chairman: Even today, the
word assessment is there. Are any

matters leading to the assessment 
open to be decided by way of «uit?

Shri S. S. More: I am asking a
question for clarifk^ation. We have 
given under claxise 61 very extensive 
powers of appeal. If this amendhieiit 
is accepted by the Government with 
the proposed modification, a strict 
interpretation of that would open the 
door and mean that only these suits 
will be barred. That is to say, suits 
regarding other matters which do not 
directly pertain to the assessment or 
estate duty determined, will be 
allowable.

Mr. Chairman: What is the use of 
bringing a suit if it does not seek to 
modify?

Shri S. S. More: May I make a 
submission? In the process of com
ing to the final conclusion regarding 
the final levy, so many interlocutory 
orders, so many adjudications will 
have to be made and so many points 
determined. After the determination 
of a lot of points, the final act of 
fixing the liability or the final duty 
will come in. This particular 
amendment, by implication, would 
mean that no other suits are barred. 
I want to have it specifically clarified 
so that there should not be any doubt. 
If we visualise that and the Finance 
Minister is prepared to leave the door 
open, let us consciously do it and not 
in an unconscious manner.

Shri Tek Chand: May I submit, Sir, 
one thing? While the hon. Finance 
Minister is accepting any part of the 
amendment of Mr. Chatterjee, he 
should retain these three words in 
the clause ‘estate duty authority’ and 
should not accept the words as sug
gested by Mr. Chatterjee, ‘any officer 
of Government’. In amendment No. 
341 of Mr. Chatterjee, he says:

.......... no prosecution suit or
other proceedings shall lie against 
any officer of Government.........

Whereas in clause 76. the words 
are:

“ .........  purporting to be done
by any estate duty authority”.
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[Shri Tek Chand]
1 submit that the words ^estate 

duty authority* should be retained, 
and thf( word3 suggested by Mr. 
Chatterjee, ‘any officer of Govern
ment’ not accepted.

Shri S. S. More: What would hap- 
oen to the Collector, under clause 71.

9hri Tek Chaad: The object is to
grant protection to those persons who 
fall under the definition of estate 
duty authority, viz., members of the 
Central Board of Revenue, the Con
trollers and the valuers as defined in 
clause 4. T l^  exemption should not 
e^ctend to any and every kind of 
ofiflcer of the Government who hap
pens to be engaged in doing all sorts 
of things forbidden by law and yet 
enjoying that protection.

Shri K. K. Basa: He is an officer 
for this particular Act.

Shri C. D. Deshmukh: May I draw 
attention to Setcion 67 of the Income- 
tax Act which reads as follows:

“No suit shall be brought in 
any civil Court to set aside or 
modify any assessment made 
under this Act, and no prosecu
tion, suit or. other proceedings 
shall lie against any officer of 
the Government for anything in 
good faith done or intended to 
be done under this Act.**

So, all that we are doing is taking 
a Section which has been found good 
enough here and only trying to vary 
it so as to make it fit the estate duty 
in this context and not the assess
ment made under the Income-tax 
Act. Now, the next point is ..........

Shri U. M. Trivedi: One question 
that I want to put to the hon. 
Finance Minister is about this. I 
would like to know what is the mean
ing of this proceeding. Is it 
limited to .........

Mr. Chairman: When the hon.
Finance Minister has finished hii 
ipeech, the question may be put.

Shri C. D. DeBhmttkh: This is the 
commentary on Section 67. This ia 
Kanga^s. On Page 900-901 it sayg:

“After the coming into force of 
the Constitution of India, the 
position regarding suits and peti
tions for writs, orders etc., 
relating to proceedings under this 
Act may be summed up as 
follows:

(1) The bar imposed on the High 
Court’s original jurisdiction 
in revenue matters by Section 
226 of the Government of 
India Act, 1935, has been 
completely removed.

(2) Section 67 of this Act stiU
operates to bar suits in any 
civjl Court to set aside or 
modify any assessment or 
proceedings in respect of
anything.........

—may be issue of a certificate 
which is not an assessment—

“ . . .  in respect of anything in 
good faith done or intended to 
be done under this Act, and

(3) Writs in the nature of
certiorari, prohibition and 
mandamus and other suitable 
writs, directions and orders 
may be issued by the
Supreme Court under arti
cle 32, and by the High 
Court under article 226 of the 
Constitution. These powers 
are not affected at all by 
Section 67 of this Act. But 
a Court, in the exercise of 
its discretion, will not nor
mally exercise its powers 
under article 32 or 226 where 
an adequate and equally 
convenient remedy is open 
to the assessee under this
Act or where there is a 
suppression of material facts.*'

Now, that is the situation in respect 
of this Section of the Income-tax 
Act, and after we accept this 
amendment. I think that situation
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will obtain in regard to the determi
nations of estate duty under this Act. 
And I think in all conscience that
ought to be sufficient.

It is my personal view, Sir, that 
Shri Pataskar has missed the bus. 
That is to say, if he had thought of 
suggesting something in Section 62 
itself in order to widen the powers 
o f  revision or appeal or whatever it 

. is, it might have been a different 
matter.

Sliri Palaskar: It could not have
Htted in there. That is my opinion,
because it deals with points oif law,
and what I want is only to confine 
it to ..........

S M  C. D. Deshmukh: So far as I 
am concerned. I say.

Shri Pataskar: But I could not do
it.

Shri C. D. Deshmukh: That is so, I 
only stated it as my personal view. 
I dare not put it against the opinion 
o f a seasoned lawyer. I can only 
place it before the House. And I 
am inclined to think that all these 
questions of Jurisdiction, exceeding 
the jurisdiction, doing something 
illegally, imlawfully and so on. are 
essentially questions of law. And 
therefore, they ought to be governed 
by Section 62.

Shri A. M. Thomas: The only dis
tinction is that every question of law 
need not be a question of jurisdiction, 
but every question of jurisdiction is 
a question of law.

Shri C. D. Deshmukh: That is right, 
Sir. We are only concerned with a 
misuse of jurisdiction.

Now, Sir, Shri Pataskar supported 
his amendment by reading out some
thing from the book “Law and Order" 
but there he made references to paro
chial officers exercising jurisdiction 
and he said it was monstrous—I don’t 

w know whether the word “monstrous” 
occurred___

Shri Patakar: I only read out the 
judgment.

% ri C. D. Deshmukh: I cannot 
quarrel with the judgment. I ieim 
saying that the facts referred to in 
the judgment do not fit this ease. 
The Board is not a parochial officer, 
whatever it may be. They may ba 
barbarous or they may be an3rthing 
else, but they are certainly not 
parochial.

ShH Pataskar: That is used in the 
sense of non^judicial.

^ i  C. D. beshmukli: Then it says 
no appeal is provided. Now, we 
have provided for appeals. Then ha 
went on to say how terrible it was 
to entrust these powers without 
appeal to any Court

Shri Pataskar: Yes.

Shri C. D. Deshmukh: Now. I say 
this is a travesty of what we hava 
actually provided.

Shri Pataskar: No.

Shri C. D. Deshmukh: If the hon. 
Member had said this is not suffi
cient, something more ought to have 
been provided, well, that is a point 
of view one ought to take into con
sideration. But. if he reinforces 
his argument by saying that there is 
no appeal whatsoever and we do not 
know what these obscure, parochial 
officers are going to do, then I say 
these arguments do not fit this case. 
I am inclined to agree with Mr. 
Gadgil that we shall open wide the 
doors of jurisdiction of the Courts 
which, in important cases, are al
ready open as I pointed out under 
those articles of the Constitution, and 
we ought to be content with that 
situation. Therefore, I am sorry I 
am not able to accept amendment 
No. 705.

Mr. Chairman: May I just enquire 
what is the amendment which has 
been proposed? What words are 
going to be substituted for the word 
'‘assessment’’?

Shri M. C. Shah; “ Estate duty 
determination” .

Mr. Chairman: Under this Bill?
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Shri C. D. Deshmukh: It is exactly 
parallel to ‘^assessment made*’.

Shri Tek Chand: Does the hon. 
Finance Minister intend..........

Shri C. D. Deshmukh: Can he speak 
from a place which is other than his 
usual seat?

Shri K. K. Basa: He is moving
nearer to the Treasury Benches.

Mr. Chairman: The hon. Member, 
Mr. Trivedi, wanted to put a ques
tion?

Shri U. M. Trivedi: The hon.
Finance Minister read out from the 
commentary of Kanga on the Income- 
tax Act. The whole difficulty is this, 
that what we discussed..........

Shri C. D. Deshmukh: Is the hon.
Member making a speech after my
speech?

Shri U. M. Triyedi: Yes.

Shri K, K. Basu: Is there any levy
of duty on that? He wants clari
fication.

Shri U. M. Trivedi: I want a clari
fication. Mr. Chatterjee’s amend
ment reads:

“No suit .......... no prosecution,
suit or other proceedings shall lie 
against any officer of Govern
ment for anything in good faith 
done or intended to be done 
under this Act.*'

Now, there are two modes of 
action, personal actions and official 
actions. If the proceeding under a 
writ is taken against any officer ki 
his official capacity, that should not 
be barred by this. And to make 
that clear—if the anxiety of the 
Government is only to prevent its 
own officers being in any manner 
harassed—my suggestion is this, that 
the words “no personal action against 
such person shall lie” can be put in 
there.

Mr. Chairman: The hon. Member 
is not putting a question. He is 
proposing an amendment at this stage 
after the Finance Minister has spoken.

I thought he was asking some 
question for clarification.

Shri U. M. Trivedi: I came rather 
late, but I want to put it like that. 
If that is possible..........

Mr. Chairman: I cannot accept an 
amendment at this stage of which no 
notice has been given.

Shri Tek Chand: The question is...

Mr. Chairman: No questions are 
allowed. This is not a Question 
Hour. I do not know how questions 
can be put at any time. The hon. 
Member has spoken. The hon. 
Finance Minister has replied. Now 
there is no room for any other 
questions. If he wants to put any 
other question, I cannot allow it.

Shri Tek Chand: I only wanted to 
know for guidance whether it is not 
a mixed amendment of Shri Chatter- 
jee which is being accepted in entire
ty.

Mr. Chairman: Order, order. Does 
he want to raise a point of order? 
In this House we have been dealing 
with amendments in this very way. 
If it is agreed to by all sides, we 
accept it. That is the proper pro
cedure. I shall now put the amend
ment to the vote of the House.

The question is:

In page 34, for clause 76, substitute:

“76. No suit shall be brought 
in any Civil Court to set aside or 
modify any estate duty deter
mined under this Act and no 
prosecution suit or other pro
ceedings shall lie against any 
officer of Government for any
thing in good faith done or in
tended to be drnie under this 
Act” .

The motion was adopted.

Shri G. D. Somani: In view of this 
1 do not press my amendment.
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Mr. Chairman: Shall I put Mr. 
Pataskar’s amendment to the vote of 
the Honset

Shri Pataskar: Yes. Sir.

Mr. Chairman: The question is;
In page 34, after line 45, add:

^Trovided that the High Court» 
having Jurisdiction over the aren 
in which the property of the 
deceased is situated, may call 
for the record of any case deter
mined by the Board under 
section 61. and if the Board 
appears—

(a) to have exercised a juris
diction not vested in it by 
law, or

(b) to have failed to exercise 
a jurisdiction so vested, or

(c) to have acted in the exer
cise of its jurisdiction ille
g a lly  or with material ir
regularity,

the High Court may make such 
order in the case as it thinkn 
fit.”

The motion was negatived.

Mr. Chairman: T h e  question is:
“That clause 76, as amended, 

stand part of the Bill.”

The motion was adopted.

Clause 76, as amended, was added to 
the Bill

New clauae 76A

Shri C. D. Deshmukh: I beg to move;

In page 34, after line 45, insert:

“76A. Power to take evidence 
on oath etc.—Every authority 
specified in sub-section (1) of 
section 4, other than valuers, 
shall for the purposes of this Act 
have the same powers as are 
vested in a court under the Code

of Civil Procedure. 1908 (Act V  
of 1908) when trying a suit ixv 
respect of the following matters.  ̂
namely:—

(a) enforcing the attendance o f  
any person and examining: 
him on oath;

(b) requiring the discovery and< 
production of documents;

(c) receiving evidence on affi
davit;

(d) issuing commissions for the- 
examination of witnesses;

and any proceeding before any' 
such authority under this Act 
shall be deemed to be a judicial’ 
proceeding within the meaning 
of sections 193 and 228 of the  ̂
Indian Penal Code (Act XLV of 
I860)” .

This amendment is based on 
similar provision contained in the- 
Indian Income-tax Act, namely, 
section 37. We feel that such a pro
vision is both useful and necessary in. 
a revenue measure.

Mr. Chairman: The question is:

In page 34, after line 45, insert:

“76A. Power to take evidence^ 
on oath etc.—Every authority 
specified in sub-section (1) of 
section 4, other than valuers,, 
shall for the purposes of this Act 
have the same powers as are- 
vested in a court under the Code 
of Civil Procedure, 1908 (Act V 
of 1908) when trying a suit in
respect of the following matters, 
namely: —

(a) enforcing the attendance of 
any person and examining 
him on oath;

(b) requiring the discovery and' 
production of documents;

(c) receiving evidence on affi
davit;



3409 Estate Duty Bill 11 SEPTEMBER 1958 Estate Duty Bill 3410

[Mr. Chairman.]
(d) issuing commissions for the 

examination of witnesses;

4uid any proceeding before any 
:such authority under this Act 
.sh ^  be deemed to be a judicial 
proceeding within the meaning 
•of sections 193 and 228 of the 
Indian Penal Code (Act, XLV of 
I860).”

The motion was adopted.
Hew clause 76A tt̂ os added to the 

Bill

Clauses 77 to 79 were added to 
the Bill

New clatiae 79A
Skri C. D. DeriimiiUi: I beg to 

move:
In page 35, after line 17, insert:

“79A. Appearance by auihoris* 
«d  representatives.—^Any person
accountable for estate duty who 
is entitled or required to attend 
before any authority specifieS in 
sub-secUon (1) of section 4 in 
connection with any proceeding 
under this Act, otherwise than 
when required under section 76A 
to attend in person, may attend 
by a person authorised by him in 
writing in this behalf, being a 
relative of or a person regularly 
employed by that person, or a 
legal practitioner or a chartered 
accountant.

Explanation,—In this section—
(a) a person regularly employ

ed by the accountable per
son shall include any offi
cer of a Scheduled Bank 
with which the account
able person maintains a 
current account or has 
other regular dealings;

(b) ‘legal practitioner* means 
an advocate* vakil or at
torney of any High Court 
in the territories to which 
this Act extends and in
cludes a pleader practising 
in any part of the said ter
ritories;

(c ) ‘chartered accountMt’ 
means a chartered account
ant as defined in the Char
tered Accountants Act, 1949 
(XXXVIII of 1949).*'

At one . stage, it was felt that 
appearance before estate duty 
authorities could be regula^d by 
rules, but it wpuld be much more 
satisfactory if provision in this behalf 
was expressly included in the Bill 
itself, as has been done in the 
Income-tax Act. section 61, It is also 
advisable that appearance should be 
confined to the persons concerned or 
to the relatives or, in the alternative, 
to legal practitioners and chartered 
accountants. We feel that we should 
not allow Mukhtiarkars and revenue 
agents and people with such or lesser 
qualifications to appear before reve
nue authorities administering a 
complicated law like the present one.

Mr. Chairman: The question is:

In page 35, after line 17, insert:

“79A. Appearance by authoris
ed representatives,—Any person
accountable for estate duty who 
is entitled or required to attend 
before any authority specified in 
sub-section (1) of section 4 in 
connection with any proceeding 
under this Act, otherwise than 
when required under section 76A 
to attend in person, may attend 
by a person authorised by him in 
writing in this behalf, being a 
relative of or a person regularly 
employed by that person, or a 
legal practitioner or a chartered 
accountant.

Explanation.—In this section—

(a) a person regularly em
ployed by the accountable 
person shall include any 
officer of a Scheduled Bank 
with which the accountable 
person maintains a current 
account or has other regu
lar dealings;
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(b) ‘legal practitioner' means 
an advocate, W9kil or at
torney of any High Court 
in the territories to which 
this Act extends aiid in
cludes a pleader practi9ing 
in any part of the said 
territories;

(c) 'chartered accountant’ 
means a chartered account
ant as defined in the Char
tered Accountants Act, 1949 
(XXXVIII ot 1949).”

The motion was adopted.
New clause 79A was added to the 

B ill
Clause $0.— (Company to furnish etc.)

8hri C. D. Deshmukb: J beg to
move:

(i) In page 35, for lines 33 to 39, 
substitute:

**(2) If any member of a com
pany formed and registered 
under the Indian Companies Act« 
1913 (VII of 1913) dies after the 
commencement of this Act and 
the company through any of it® 
principal officers as defined in 
section 18, has knowledge of the 
death, it shall not be lawful for 
the company to register the 
transfer of any shares standing 
in the name of the deceased 
member unless there is produced 
before it a certificate from the 
controller that either the estate 
duty in respect thereof has been 
paid or will be paid or none is 
due as the case may be.”
(ii) In page 35, lines, 27 and ^8.

for “at such scale as may be
fixed by the Act of Parlia
ment in pursuance of sec
tion 34” substitute “at the 
rates mentioned in part III 
of the Second Schedule” .

(iii) In the amendment proposed by 
me,

after “unless” insert “ the com
pany is satisfied that the 
transferee has acquired 
such shares for valuable 
consideratior or” .

Shri Tulsidas: I beg to move:

(i) In page 35, omit lines 33 to 89.

(ii) In the amendment propodeA by  
Shri C. D. Deshmukh, to the proposed 
sub-clause (2), add:

**Provided that this sub-section 
shall not apply to transfers of 
shares held by a bona fide pur
chaser for value who purchased 
the shares prior to the death of 
the deceased.”

Shri S. G. Parikh (Mehsana East): 
I beg to move:

(i) In the amendment proposed by 
Shri C. D. Deshmukh,

after “unless” i n s ^  “the com
p l y  is satisfied t^at the 
transferee has acquired 
such sham  for valuable 
consideration or” .

(ii) In page 35, omit lines 33 to 39.

Mr. Chairman: All these amend
ments are now before the House.

Shri C. D. Deshmukh: Under clause 
20, moveable property situated in 
India is dutiable, even though the 
owner of the property is not domi
ciled in India. Thus, if a person not 
domiciled in India holds shares in a 
company incorporated in India, the 
property held by him in the form of 
shares comes within the scope of the 
Bill. Whether the moveable property 
is situated in Indi“ to be deter
mined by rules. _ ordinarily 
speaking, the situs of th». shares of a 
company is where the registered office 
of the company is located. There 
are, however, certain companies main
ly in plantation and in mining and 
public utility companies like Electri
city or Tramway which operate wholly 
or mainly in India but are registered 
abroad. The situs of the shares of 
such companies, by whomsoever held, 
would be outside India and therefore, 
property held in the form of shares 
in such companies would not be 
dultiable eodcept In irespeoit of those
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domiciled in India. Such companies, 
however, hold most of their assets in 
India and get all the advantages of 
an orderly government. There is, 
therefore, no reason why shareholders 
of such companies who derive the 
bulk of their profits from India should 
not be subject to estate duty. Clause 
80(1) therefore, subjects the share* 
holders of companies which have been 
resident in India for two out of the 
three previous years, that is, to those 
compjuiies which earn more than 50 
per cent, of their profits in India. 
The clause makes the duty payable 
by the company and not by the 
shareholders.
7 P.M,

This is because in the case of 
foreigners it is not possible lor us to 
recover our taxes from them as ordi
narily such foreigners have no assets 
in India from which the duty can be 
recovered. The rate prescribed in 
the schedule is a flat rate of duty on 
the analogy of section 17 of the In
come-tax Act. For income-tax pur
poses also we apply a flat rate of 
super-tax in those cases in which 
foreigners do not declare their total 
world income. A duty of this nature, 
Sir, is not unknown in other coun
tries. In Ceylon a specific surcharge 
in lieu of estate duty is imposed on 
the income-tax payable by foreign 
companies. In New South Wales, all 
companies engaged in agriculture, 
mining and plantation are subject to 
estate duty by special legislation. 
There also the liability for the pay
ment of the estate duty is on the 
company. The share-holders of such 
companies domiciled in India are not 
affected by this flat rate. In their 
cases assessments will be made in the 
ordinary way. That, Sir, is the justi
fication.

Now, Sir, this clause 80(2) has been 
severely criticised on the ground that 
it will destroy free negotiability and 
marketability of shares with serious 
repercussions on stock exchange and 
development of Joint-stock enterprise. 
It will be recalled that this sub-clause

was inserted by the Select Committee 
as, in their opinion, such a clause 
would ensure speedy realisation of 
estate duty in the case of the deceas
ed share-holders of companies. It 
must, on the other hand, be conceded 
that this clause, unless suitably modi
fied, might work to the disadvantage 
of companies and also might prevent 
the free negotiability of shares. 
Shares are freely transferable and in 
many cases the transferees may not 
know that the transferor is dead. 
And, consequently, if in such cases 
registration is refused by the Com
pany the free negotiability of shares 
is unduly affected. And this, we fear, 
is likely to have its repercussions on 
the Stock Exchange and trade. It is 
for this reason that we seek to molli
fy the clause. We have taken counr 
sel with the various Stock Exchanges 
in the country and they generally ap
prove of this amendment.

Mr. Chairman: I take it that all the 
three amendments in the name of the 
hon. Minister have been moved.

Shri C. D. Deshmokh: There is an 
amendment to the amendment of 
mine, Sir.

Mr. Chairman; That has been 
moved.

Shri C. D. Deshmokh: I moved it. 
Mine is 744 and the other one of Mr. 
Parikh is 745.

Shri S. G. Parikh: The Clause 
80(b) was not originally intended 
to be added to the Act. Then, 
as the Finance Minister has points 
ed out, the Select Committee 
thought it fit to include it with a view 
that it will help to realise the estate 
duty earlier. As a matter of fact, if 
this clause is there or not, it is not 
going to help the recovery of the es
tate duty. On the contrary even as 
amended there is lik e ly  to be some 
difBculty.

Suppose shares are held in joint 
name of the share-holders and suppo^e 
a single person dies. Naturally the 
company has been informed that the
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particular person is dead. So at 
the time of cess enormous difflculties 
would arise. They have to get the 
certificate from the Controller which 
will take some time. So I would urge 
that the whole clause may be omitted. 
But in case the Government does not 
accept the amended clause, it will 
serve the purpose for the time being.

Another fact is that as the clause 
is it will adversely affect the joint stock 
company working and the formation 
of capital. The negotiability of shares 
should be very flexible and people 
would like to go in for investment in 
shares when they can sell easily or 
buy easily. So I would urge the rc- 
moval of this clause. Relevant para
graph regarding this I will read:

(“Marketability and negotiabi
lity which are distinguished
characteristics of stocks and 
shares and the principle of bar
gain as the most popular form of 
investment will be ruthlessly des
troyed. The Stock Exchanges
will cease to function effectively 
and free trading in shares will be 
paralysed. Normal investment
of capital in stocks and shares 
on which the growth and the pro
gress of the joint stock enter
prise depends will be paralysed.*’ )

In view of the Five Year Plan and 
the private sector the Joint Stock en
terprise should come forward and in 
the modem industry vast capital is 
necessary; individu^illy one cannot
subscribe. To make it more attrac
tive this clause may be omitted but 
in case they cannot, they may retain 
it. These observations they might
see and look to that.

Shri Tulsidas: The amendment as 
moved by the Finance Minister pro- 
rlde» that if it is within the knowledge 
of the oflfteers of the company; it shall 
not be lawful for the cbmpany to re- 
^ster the transfer of any shares stand
ing in the name of the deceased menv- 
ber unless he produces a certificate from 
the Controller to the effect' that es
tate duty from the transferor ’ has

been or will be paid or none is due. 
Sir» I find that the amendment says 
that if the company is satisfied with 
the transfer, he has acquired such 
shares for valuable consideration. I 
know that this includes the posses
sion, but the fact is that though this 
amendment does improve the position, 
the whole clause becomes so restric
ted, that it will be very dif&cult for 
the normal business or normal nego^ 
tiability of the shares to be conducted. 
Let us take that even in the normal 
course of business, if a person has 
sold his shares in, say, the Bombay 
market or in the Calcutta market or 
an3nvhere else, his transfer goes, 
his transfer is sent there and the 
transfer is sent back after the signa
ture by the buyer, when the trans
feror is dead. According to amend
ment No. 745, they may be covered 
under the clause, but still, it will 
create a sort of difficulties. Because 
what will happen automatically when 
the share is sold? The company will 
have to be satisfied that this was a 
transfer for valuation received or 
whatever amount of money which the 
person has received. That is what 
the amendment says: “Unless the 
company is satisfied that the trans
feree...” etc. Therefore, the company 
will have to ascertain before the 
transfer of the shares that the money 
has been received by the transferor. 
Now, Sir, it will be very difficult for 
the normal transfers to take place. 
Every time the transfer comes, the 
company has to go into the facts, find 
out whether money has been received 
or not, etc. It will create a lot of 
difflculties in the normal transaction 
of business. I do not know why this 
amendment No. 592 was ever brought 
in. I understand from the hon. 
Finance Minister the reasons why 
this amendment has been brought in. 
When the Select Committee consider
ed this XK>int, the amendment was not 
there at the time. It was not dis
cussed. and we felt that clause 80 
would serve the purpose. Sub-clause
(2), which is now amended by amend
ment No, 592. is there, I personally 
believe that the stock exchanges of
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different towns have represented and 
in their representation this amend
ment No. 592 has been brought in. 
I do not know what the reasons are. 
Now that the difficulties have been 
explained, the clause may be gone 
into. To my mind, it is bound to 
create a certain amount of difficulty 
because in the normal business, it 
will have to be looked into before any 
transfer is made. Every time the 
transfer will involve a lot of delay. 
Naturally, the company will say, and 
would want to know, whether the 
money has been received or not. 1 
feel that this amendment No. 592, if 
the hon. Finance Minister would agree 
should not be put at all. I feel that 
it should not have been there. Even 
the Select Committee has not put in 
any amendment at all.

Shri C. D. Deshmokh: You want
the clause to stand as it is?

Shri Tulsidas: Remove amendment 
No. f92.

Shri A. M. Thomas: Sub-clause (2) 
should be taken away.

Shri C. D. Desbmnkh: There is no
amendment. Your amendment is 
there. Not mine.

Mr. Cluimiaii: May I know, wh&- 
ther, if this amendment is accepted, 
“ it shall not be lawful for the com
pany to register the transfer of any 
shares, unless...•*? He says:

“Provided that this sub-section
shall not apply to transfers of
shares held by a bona fide pur
chaser for value.**

Shri A. M. Thomas: He has got
amendment No. 547 also.

Shri N, C. ChaMrJee: He wants
there to delete lln^s 33 to 39, which 
means the whole of sub-clause (2) of 
clause jo.

Shri JiUsidMB: I accept the amend
ment of the Finance MiAiSter which 
ke has proposed in No. 744.

Mr. Chairman: If Finance ' Minis
ter’s amendment is carried, your 
amendment need not be put.

Shri A. M. Thomas: The amend
ment now moved by the Finance 
Minister is definitely an improvement. 
There is no doubt about it, but I 
would advise the deletion of the en
tire sub’-clat^se (2) of clause 80. A s 
the Finance Minister pointed out. the 
inclusion of this sub-clause has creat
ed a scare nmong the people dealing 
in stock exchanges and also share
holders in general. I do not under
stand with what idea or object this 
sub-clause has been included by the 
Select Committee and according to 
me, no useful purpose would be serv
ed. It does not at all serve the pur^ 
pose of speedy collection of the ©state 
duties. The two objections which 
have been pointed out by the various 
stock exchanges in the country have 
been met by the amendment of the 
hon. Finance Minister. I concede. 
For example, it has been pointed 
out by the stock exchanges that clause 
80(2) places an embargo on the trans
fer of any shares standing in the 
name of a deceased member of the 
Company and also places the onerous 
responsibility of satisfying every time 
a transfer is presented for registration 
that the shareholder is alive. In this, 
way, the transfer of shares will be
come difficult and perhaps dangerous.
I admit that this objection has been 
met by the hon. Finance Minister 
in his amendment which has been 
moved today because it has been stat
ed that only if the officer concerned 
informs the assessee, then he will 
be liable, so that the Stock Ex
changes or the transferees of the 
shareholders need h6t go said satisfy 
the companies concerned for transfer 
of the shares that the persoh 1̂  alive. 
It has also been provided in this 
amendment that innocent purchasers 
also would be protected. I umtld 
submit that it will create needless 
dificulties, if sub-clause (2) w eft 
here, in the way t f  the smooth opera
tion of the provisions of thb Indian
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Companies Act. For example, we 
have got section 34 of the Indian 
Companies Act, which relates to the 
transfer of shares; section 35 deals 
with transfer of shares by legal re
presentatives and section 38 gives the 
same powers to the Court for inter
fering in proper cases and rectifying 
registers and having the transferee’s 
shares included in their register or 
books. Sir* it will put difficulties m 
the way of the operation of these 
sections of the Indian Companies Act 
if this sub-clause is allowed to stî nd. 
The satisfaction of the Joint Stock 
Company concerned, according to me, 
would be a dangerous provision to 
put in. Whether it has been for con
sideration or not is a matter for 
satisfaction by the Joint Stock Com
pany. The Managing Director or the 
Board may say that no consideration 
has been paid

Moreover, in table A, a sample of 
the transfer form is given, I am re
ferring to table *A' Article 19. If 
states that all shares in the Company 
shall be transferred in the following 
form or in any usual or common form 
which the Directors shall approve, 
and the form is this.

**AB...... is for consideration of
the sum of...... paid to me by Ct>
 hereinafter called the said
transferee do hereby transfer to 
the said transferee the share
or shares numbered.......... in the
undertaking called...”

So. in the form itself it is provided 
that the transfer vHlt be for consir 
deration, so that the admission of 
the deceased person is there that he
has received consideration. What
more is necessary fot the gatisfaction 
of the Joint stock company? And if 
any other standard it t>ut in, my suli- 
misston is that it will put difRcultto 
in the way, as has been pointed out 
by Shri Tulsidas, and no useful pur
pose will be served.

Why should there be this si^b-claute 
which will create complications? I 
believe that th  ̂ Finance Minister 
will find his way to have the entire

sub-clause deleted and not retain 
amendment also, which of course 
follows.

Shri U. M. Trivedi: Sir, on a poini 
of order, this comes in conflict wittv
the constitutional provision laid
down in article 19(1)(f). It clearly 
restricts the power vested in any
person who holds property, because 
it says that **it shall not be lawful for 
a company formed and registered
under the Indian Companies Act ta 
register the transfer of any shares 
standing in the name of a deceased 
member of the company who dies after 
the commencement of this Act unless- 
there is produced before it a certifi
cate from the Controller that either 
the estate duty in respect thereof has 
been paid or will be paid or that none 
is due, as the case may be*\

Article 19(1)(f) says that “all citi
zens shall have the right to acquire,, 
hold and dispose of property” .

Along with this there is a provision 
in article 19(5) which says that 
**nothing in sub-clauses (d), (e) and 
(f) of the said clause shall affect the 
operation of any existing law”—mind 
you, Sir, the provision is only with, 
reference to ‘existing law’, a law 
existing at the time of the making of 
the Constitution—“in so far as it im
poses. or prevent the State fron» 
making any law imposing, reasonable 
restrktions on the exercise of any o f  
the rights conferred by the said sub
clauses either in the interests of the 
general public or for the protection 
of the interests of any Scheduled* 
Tribe/’

This is not such a provision, and it 
is not a provision of any existing law 
at the time the Constitution came- 
into force. This is a new proviiton.. 
It is being brought forward by a pro
vision in this law which is goSng to* 
come into existence hereafter. There^ 
fore my submission is that any re^ 
triction that is put there is in ran- 
flict with the constitutional provision. 
Because, under Hindn Law his sur  ̂
vivor Immediately irets his right. Any-
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Hindu survivor gets that right. It 
is there all right and he gets the 
rii^t immediately to operate upon 
it. That, he is prevented from doing 
“by virtue of this Act. That is to say, 
iie is not allowed to dispose of the 
property or to hold the property.

Mr. Cbaiman: is the right of sur- 
'vivorship saved?

Shri U. M. Trivedi: It is there.

Mr. Chairman: By this Bill?

Shri U. M. Trivedi: Yes. There is 
no doubt about it. The right of sur
vivorship remains. It does not go. 
The only point is that the right of 
survivorship is modified by the pro
visions of this Bill. The right of sur
vivorship has not gone. It will re
main. They have tried their level 
best to destroy it. For those who 
have not the good fortune to hold 
property worth Rs. 50,000. the right 
o f  survivorship still remains. A per
son who holds a hundred rupee share 
or a two-hundred rupee share in any 
company will be restricted. He is 
entitled to get that property in his 
hands which he would ordinarily get. 
"No further certificate is necessary 
for him to be produced. This clause 
says: It would not be lawful for the 
company to do this. That means a 
barrier Is put up by law on the com
pany exercising that ritfht and on ^ e  
Individual who holds that property 
exercising his right to disDOse of the 
share. This is an unlawful restric

tion which comen into conflict with 
the provisions of article 19(1) (f).

Shri N. C. Chatterjee: Sir. I want 
i o  point out that this is illegar for 
another reason. This is outside the 
legislative competence of the Estate 

T>uty Bill. You know, Sir, that we 
are legislating with reference to the 
Seventh Schedule. List I. item 87. 
estate duty. What is an estate duty 
1s prescribed and defined by the Con

stitution in article 366, para (9) 
which sa3^:

“ ‘estate duty* means a duty to 
be assessed on or by reference to 
the principal value, ascertained 
in accordance with such rules as 
may be prescribed by or under 
laws made by Parliament or the 
Legislature of a State relating to 
the duty, of all property passing 
upon death or deemed, under the 
provisions ol the said laws, so 
to pass;” .

What right has Parliament to say 
that the limited company, whose 
shares have been transferred by A to 
B. after his death, will not register 
the shares unless some certificate is 
produced. They have no right. That 
would be repugnant to the Constitu
tion

Mr. Chairman: The hon. Member 
was referring to some articles in the 
Constitution? What are they?

Shri N. C. Chatterjee: I am pointing 
out that you are legislating with re
ference to the Seventh Schedule, 
Union List, item 87 that is estate duty 
in respect of property other than 
agricultural land. Now, you have 
got the power in respect of agricul
tural land also by delegation from 
the States. But it is an estate duty. 
This is a Bill with regard to the levy 
of estate duty and the collection of 
estate duty. That is the preamble; 
that is the scope of the legislation. 
If you kindly turn to article 366, you 
find the definition of estate duty in 
para (9). That is a duty to be assesr 
sed on or by reference to the princi
pal value, ascertained in accordance 
with such rules as may be prescribed 
by or under laws made by Parlia
ment. The Parliament is entitled to 
make law« or frame rules with regard 
to the determination or aswssment 
of the principal value with reference 
to which the duty shall be levied. 
What right has this Parliament to 
put an embargo on transfer of proper
ty? liie  property has been transfer
red. 'Y ou  know the Privy Council
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has laid down clearly that shares are 
goods. Under the Sale of Goods Act, 
on transfer and delivery, the title is 
complete. Therefore the property has 
passed from A to B on the shares 
being properly endorsed and made 
over to the transferee. What right 
has Parliament to say that althougn 
the title has passed, 1 won’t allow 
the company to recognise the trans
fer. You know, Sir, that the essen
tial ingredient of the right which the 
transferee gets on the transfer of 
shares is to be put on the register. 
Unless he is put there, he cannot get 
the dividend; he cannot vote, he can
not participate in the annual meet
ings; he ci nnot exercise his rights 
as a member. What right has this 
Parliament to say: he has become 
the transferee, but I won’t allow it 
and I will call upon the company not 
to allow him to be put on the register. 
It is a gross violation of the cardinal 
principle of the law of Sale of Goods 
and the Companies Act. You have 
no power to do so. We are legisla
ting with reference to a particular 
item. That is the scope of the Bill.

Shri A. M. Thomas: Against pub
lic policy also.

Shri N. C. Chatterjee: Against pub
lic policy also. And against negotia
bility. That is a cardinal principle. 
Apart from that, is it within the scope 
of this Bill and Parliament’s com
petence? We are legislating with 
reference to a particular item, mere
ly estate duty.

Shri A. M. Thomas:
benefit?

What is the

Shri N. C. Chatterjee: It has been 
held that it is not very desirable. 
But, apart from that, I am raising 
this point that it is beyond the com
petence and it would not be intra 
vires of this Parliament. It will be 
completely ultra vires and it will be 
an illegal piece of law.

Some Hon. Members: It is now
7-30, Sir,

Shri C. D. Deshmukh: I can dispose 
of these two points. Dealing with the
424PSD

last point, it seems to me that this 
is quite relevant to the ambit of the 
Bill. One must remember that under 
clause ,72(2) a rateable part of the 
duty is charged on moveable property. 
Therefore, as soon as the death 
occurs, there is a charge on the share, 
whosesoever property it may be. All 
that this clause seeks to do is to en
sure that it will not be disposed of un
less the estate duty is paid. It 
is one of the precautions that are 
taken, and especially it is a matter 
which leads to a great deal of diffW 
culty where shares are transferred 
on a sort of blank transfer. And 
what one is concerned with, there
fore, is the registered holder. That is 
the anchor from which one has to 
trace the title to the property. So, I 
think it is quite germane to the pur
poses of this Act.

Now, as regards this constitutional 
point, I do not see anything in it. 
Article 19(1) (f) of the Constitution 
says:

“ to acquire, hold and dispose of 
property’*.
Then Clause (5) of the article says:

“Nothing in sub-clauses (d).
(e) and (f) of the said clause shall 
affect the operation of any exist
ing law in so far as it imposes, 
or prevents the State from making 
any law imposing, reasonable res
trictions on the exercise of any 
of the rights conferred by the 
said sub-clauses either in the in
terests of th general public or...” .

Now, if any one says this is not In 
the interests of the general public, 
then I think he is against......

Shri U. M. Trivedi: I am sorry the 
Finance Minister has not grasped the 
meaning of “existing law” which Is 
defined in sub-clause (2).

Mr. Chairman: He is not referring
to “existing law” . He is referring 
to the latter portion.

Shri C. D. Deshmukh: Will the hon. 
Member read the whole of the sub
clause first? If he will grasp the
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words, then one can go lo graspmg 
the meaning. The words say: “also
makinjj any law in the general in
terest” . And certainly it is comniun 
ground with all of us that
i«t is in the general interest. There
fore, I do not think there is anything 
in this constitutional objection.

Mr. Chairman: If any other hoa.
Member wants to speak on this con
stitutional point, I am ready to near 
him, because this is not a point whicn 
can be brushed aside very easily. To 
my mind the question arises: what
will happen to those shares from
which ultimately no estate duty is to
be realised? Supposing a person who 
is very poor holds a share or two 
In the case of that person also some 
restrictions are being placed, and 
his shares will not be negotiable. So 
the question is a rather difficult one 
and similarly about joint shares. It 

not so easy. At the same time, s<»

far as this constitutional question ii 
concerned, even there I find that omy 
reasonable restrictions can be placed 
in respect of two matters: (1) in tnc? 
interests of the general public, and
(2) in the interests of any Scheduled 
Tribe. Now, the question ^or consi
deration will be whether in the mean
ing of the words “general interest" 
such restrictions for realisation of 
estate duty will be covered. So, thest* 
questions are open for discussion be* 
fore the House. If any hon. Member 
wants to speak, I am ready to hea: 
him. Otherwise, I will reserve Judg 
ment on this constitutional point

Shri S. S. More: On this point we 
will have a lot to say.

Mr. Chairman: It is already 7-3U. j 
will now adjourn the House.

The House then adjourned till a 
Quarter Past Eight of the Clock on 
Monday, the 14th September. 1953.




