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Mr. Speaker: The question is:

“That leave be Rrantcd to intro
duce a Bill.further to amend the 
I9u“ Designs Act,

The motion wa.<s adopted.

Shri T. T. Krishnamactaarl: I intro
duce the Bill.  i

MYSORE HIGH COURT (EXTEN
SION or JURISDICTION TO COORG) 

BILL

The Minister of Home Affairs and 
States (Dr. Katjii): I beg to move for 
leave to introduce a Bill to extend the 
Jurisdiction of the  Hi|?h Court of 
Mysore to the State of Coorg and to 
provide for matters connected there
with.

Mr. Speaker:  The question i&:

“That leave be granted to intro
duce a Bill to extend the jurisdic
tion of the High Court of Mysore 
to the State of Coorg and to pro
vide for matters connected there
with.”

The motion was adopted.

Dr. Katjn; I introduce the Bill.

FORWARD CONTRACTS (REGULA
TION) BILL 

Presentation of  Report of  Select 

Committee

Hie Minister of Commerce and 
Industry (Shri T. T. Krishnamachari):
I beg to present the  Report of the 
Ĵlect Committee on the Bill to pro
vide for the  regulation  of  certain 
matters relating to forward contracts, 
the prohibition of options  in goods 
and for matters connected therewith.

ADMINISTRATION  OF EVACUEE
PROPERTY  (AMENDMENT)  BILL

Presentation of  Report of  Select 
Committee

Pandit  Thakur  Das Bhargava:
(Gurgaon): I beg to present the Re
port of the Select Committee on the 
1̂1 further to amend the Administra
tion of Evacuee Property Act, 1950.

CODE OF CIVIL PROCEDURE 
(AMENDMENT) BILL 

Mpr* Speaker; We will now proceed 
with the further consideration of the 
following  motion  moved  by Shri 
Biswas on Tuesday, the 8th July, 1952, 
namely:

“That the Bill further to amend 
the Code of Civil Procedure, 1908, 
be taken into consideration.”

The Minister of Law and Minority 
Affairs (Shri Biswas): Sir, bon. Mem
bers will remember that this Bill was 
considered in part during the last ses
sion of Parliament.  Certain  sugges
tions were made at the time  for 
amendment of the Bill so as to provide 
that the United Kingdom and  other 
foreign countries should be placed on 
the same footing under section 44A of 
the Civil Procedure Code.  That sec- 
lUii. as hon. Members know,  deals 
with the question of enforcement  of 
decrees of foreign courts in India on 
a basis of reciprocity.  As originally 
introduced, that section was a corol
lary to the British Foreign judgments 
(Reciprocal  Enforcement) Act,  1933 
which provided that  if His  Majesty 
was satisfied that there existed a rea
sonable assurance of reciprocal treat
ment by a foreign country regarding 
the execution of  decrees  of British 
courts in that country, then the bene
fits of that Act would be  extended 
tc that country.

[Mr. Deputy-Speaker in the Chair̂

Consequent on the enactment of that 
legislation in Great Britain,  section 
44A was passed in this country. It pro
vided that decrees passed by superior 
courts in the United Kingdom and in 
any other  country within the Com
monwealth  which might be declared 
to be “reciprocating territory” by this 
Government, should bo executable on 
certain conditions  in the courts of 
India.

Now, since the  attainment of -in
dependence it was considered by Gov
ernment that these reciprocal  facili
ties should not be limited to the Unit
ed Kingdom and to countries forming 
part of His ̂blajesty’s Dominions. On 
that basis, the  Bill was  introduced. 
But with a view to making the mini
mum changes in the Section, that por
tion of the Section which made specific 
reference to the United Kingdom was 
left intact, and the only change that 
was made was in the  definition of 
“reciprocating territory” in Explana- 
tinn 2. On the floor of the House the 
view was expressed that there was no 
reason  why  the  United  Kingdom 
should be specifically mentioned even 
after independence.  The suggestion 
was that the United Kingdom should 
be placed on the same basis  as any 
other foreign country which might be 
declared to be “reciprocating  terri
tory”. I accepted that suggestion, but 
said that it would perhaps  be more 
graceful on our part if we made that 
''hnnffe after giving intimation to the 
TJnited  Kingdom.  That  intimation 
has been given, and I am now in a 
position to suggest that the Bill should
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be slightly amended so as to give lull
effect to the views of this House.

You will And that I have given no
tice of some  amendmets,  and with 
your leave I shall move these amend
ments.

Mr. Deputy-Speaker: He need  not 
move  the  amendments  at  this 
stâe  After the motion  for consi
deration is adopted, he will have an 
opportunity to move his amendments.

Shri Biswas:  Very well. Sir. I
have nothing further to add.

Mr.  Deputy-Speaker: Motion  mov
ed;

“That the Bill further to amend 
the  Code  of  Civil  Procedure,
1908. be taken into considera
tion.” .

Shri  PatadLar (Jalgaon):  Sir, we
have to look into the history of sec
tion 44A before we come to  a con
clusion as to whether it is necessary 
to continue it in the Civil Procedure 
Code and if so. what are its effects. 
Ordinarily, as between two indepen
dent countries the civil decrees of one 
court are never executed in another 
country.  Therefore,  I would  first 
like to take the House  through the 
history of section 44A.  In our coun
try, there were  formerly some  in
dependent States and  the question 
arose first of all before  the  Privy 
Council in  what î  known as  the 
“Faridkot Case”.  After that, in Eng-  ̂
land an Act was passed in Ihe year
1933. known as the Reciprocating Act. 
They wanted the decrees of the courts 
In England to be allowed to be execut
ed in our courts.  This Act was ex
tended to India round about the year 
1935. Therefore, sometime in 1037 the 
then Central  Legislature  thought it 
necessary to introduce section 44A for 
the Durpose  of reciprocation  in the 
matter of execution of civil decrees 
hi both the countries.

So far as tĥ International law on 
the subject is  ancerned, ordinarily— 
aii I  have  already  said—the  civil 
decrees of one court are nevĉr execut- 
eri in another court. But at that time 
we were part of the British Empire 
and by a reference to the case in 28 
Cal. page 642 it will be found that the 
same  question  was  considered by 
the  Hieh  Court  of  Lahore  and 
at  that  time  it  was  held

-  “that as the defendants wore at 
the time of judgment subiects of 
♦he Sovereign both of England and 
of British India, although at the 
date of judgment they were not

within the territorial jurisdiction 
of England but were resident in 
British India, the judgment was 
not a nullity.”

At that time we were a dependency 
and naturally the Parliament of Eng
land had supreme authority over the 
administration of ĵustice  over  all 
these territories.  Therefore,  section 
44A at present is rather  anomalous, 
but under the circumstances that then 
existed when we were not an indepen
dent country,  naturally they  passed 
that Act and that Act was extended to 
all the Dominions in British India. But 
things *are now changed and even on 
the merits I do not see why we should 
allow the decrees of foreign courts to 
be freely  executed in our  country. 
There is already provision  that they 
can file a suit on a foreign judgment 
and a decree may follow, but to allow 
automatically the civil decrees of one 
country, whichever that country may 
be, to be executed in our country is a 
thing which I think is not consistent 
with the present status we enjoy. In 
spite of our being at present in the 
Commonwealth, we are as  indepen
dent as any other  country.  There
fore, it offends  against the normal 
principle of international law that we 
should allow the civil decrees passed 
in a court in England to be executed 
in our country. I object to it, Sir, on 
principle. Normally, as a principle of 
international law, I think it is not at 
all warranted or desirable, because the 
civil laws of one country differ from 
those of another. There is this in
herent  danger  in  this  reciprocal 
arrangement.  Supposing the country 
with which we are reciprocaiing has 
got different periods of limitation and 
different basis on which decrees are 
passed—if their decrees came for mere 
execution  and are  allowed  to  be 
executed, it is likely to cause a great 
deal of hardship  to our citizens.  I 
have not come across any other ins
tance—apart from the innovation in
troduced in the countries of the Bri
tish Empire—where such sort of reci
procal execution of civil  decrees is 
allowed.

Where, then, is the necessity of sec
tion 44A? As I have already said, 
section 44A was necessitated >y some
thing which was done by an Act of the 
British  Parliament,  because  before 
1933 there  were some  ludicial  de
cisions by which decrees of  British 
courts could not be executed in India. 
They,  therefore, passed  what  was 
known as the Reciprocating Act in. 
England in 1933.  That was extended 
to British India in 1935.  Therefore, 
it became necessary to have this sec
tion 44A introduced by an Art of our 
Legislature in the vear 1P37.  Since
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then conditions have entirely changed 
and I do not think it is consistent 
with the present position wlucb we 
occupy as an independent nation that 
there should be such a measure on our 
statute book.
It may be argued—and I ftnd it from 

certain amendments proposed  to be 
moved by the hon. Minister in charge 
of the BOl—that -some safeguarding 
provisions are being made. But even 
then, the objection still remains. Sup
posing there is a decree passed in a 
neighbouring country sent for execu
tion. It has to be executed here as if 
it was passed by a court 'jf our coun
try. The consequence will be that a 
person’s property will be immediately 
attached, in spito of the safeguards we 
may provide. There are already some 
safeguards provided in section 44A it- 
lelf. But it is one thing t<r have the 
decree of a foreign court executed in 
our country and another thing to have 
a safeguarding provision.  In view of 
the changed  circumstances,  section 
44A should be deleted,  rather  than 
amended.

The provision looks very  well on 
paper, but in the new status wliich 
we have assumed or which we have 
attained, I  think it is  inconsistent 
that there should be such a provision 
like this.  Nor do I think that such 
a provision on the  statute book  is 
necessary.  The ordinary  law of a 
suit being filed on a foreign judgment 
is enough for purposes of such decrees. 
To go beyond that is not consistent 
with the present status of our country. 
Therefore, I would request the hon. 
Minister to consider whether this pro
vision  should not be dropped  al
together. I  would  also like  to be 
enlightened in this connection as to 
how many imch cases  have  arisen 
after attainment of independence by 
us. Formerly it was altogether a dif
ferent  matter  because  Parliament 
was a  supreme body  and on  that 
ground they thought that the subjects 
of this country were under the autho
rity of Parliament. But looking to the 
present status which we havd attain
ed, I do not think there is any neces
sity for the amendment of section 44A 
consistently with tho prestige of our 
country and the status which we 
enjoy.  The proper course for n.s to 
adopt is to drop section  44A which 
was introduced only in 1937.  Before 
that we had bean able to go on with 
the ordinary provisions of law as bet
ween two foreign courts. In 1937, as 
I saM, it was a peculiar circumstance 
imder which an Act was nassed allow
ing  the decrees of  certain  British
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courts to be executed in British India. 
We had then to accept that position. 
Now, though we belong to the Com
monwealth, we are as independent as 
any other country.  We should there
fore follow the natural  principle of 
international law that as between two 
independent countries the civil decrees 
of the courts of one country, cannot 
ordinarily be allowed to be executed 
in another country.

I have another  apprehension also. 
Though the provision looks so inno
cent. what might  happen is that in 
certain other countries which recipro
cate with us there might be an easy 
way of passing decrees against cer
tain people.  We do not know what 
their  laws  will be.  We  have  no 
control  over  their  legislative 
machinery and we have no means of 
influencing  their  decisions.  As 
guardians of the civil rights of our 
citizens, we should not allow their 
rights to be interfered with by the 
execution of decress  passed in  the 
courts of reciprocating foreign terri
tories. It may be that two reciprocat
ing countries, as we know to our cost, 
are not always following  the same 
principle of straightforwardness.  So, 
as in many other spheres, some of the 
countries might choose to have laws 
by which easy decrees could be passed 
against certain  classes of  people in 
our country for certain reasons and 
in that case there will be hardship.

Therefore, I submit  that  on# the 
broad ground of the status which we 
have now attained and also consider
ing the history of this section, I think 
it is much better that we delete this 
provision from the Civil  Procedure 
Code, rather than amend it. These are 
the few suggestions which I have to 
make at this stage.

Shri U. M. Trivedi (Chittor): Sir. I 
support the previous speaker in the 
points that he has raised. Apart from 
the difficulties that he has enumerated 
in the execution of these decrees, we 
nave got one other aspect to consider. 
Suits in India, practically all over, ex
cept in the original side of the Bombay 
High Court, ara filed on payment of 
court fees.  Court fee stamps are to 
b? paid for filing suits. We will be 
deprived of this source of revenue if 
we allow decrees of the foreign courts 
to be executed without levying these 
court fees. It is on that ground also 
wise for us to delete section 44A al
together from  the  Civil  Procedure 
Code.

Another thing is that from countries 
the  procedural law of which is not
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known to us and of whose method of 
taking evidence is not known to us, 
we may get  decrees  for  execution 
which it may not be possfible for us to 
pass against litigants who might be 
living m our country. Again, the law 
of limitation might be entirely different 
m that country from the one obtaining 
in our country. Formerly in some of 
the native States in India the law of 
limitation was almost unlimited. You 
could file a suit after hundred years. 
Such suits would be  filed in  other 
countries and it would put unneces
sary burden  on our  citizens  who 
ordinarily might  have escaped  the 
liability, or might have forgotten the 
liability which might have  accrued 
against  them.  Under these circum
stances I wish to say, without reiterat
ing what the speaker before me bad 
said, that it would rather be in the 
proper scheme of things if our Law 
Minister agrees to consider the proposi
tion in this light and seeks an amend
ment of the Civil Procedure Code by 
omitting section 44A altogether

Shri Tek  Chand  (Ambala-Simla): 
Sir, I wish to support the motion for 
amendment of the Code of Civil Proce
dure moved by the hon. Minister, and 
my reasons for so doing are that it is 
in the interests of the litigant that he 
should not be subjected to a double 
expense.  In  relation to  countries 
where the laws are very much similar 
to ours and where the procedure, in 
broad essentials, is the same as ours, 
it will be extremely desirable if the 
scope of section 44A is extended ra
ther than that this section sl̂uld be 
taken off the statute book. The sec
tion as it stood before, included one 
country only.  And that country was 
included not so much because we were 
^ subjects of tiie United Kfngdom. 
not because this country was a de
pendency of the United Kingdom, but 
because it was necessary for the in
terests of large number of  trading 
people on both sides who were likely 
to have disputes either in England or 
in this country. Therefore, to oppose 
the amendment on̂ the ground that be
cause we are independent  we must 
have no commerce with another coun
try, we should not respect their laws, 
we should not respect their  decrees 
even if they are going to respect our 
laws and decrees is, to my mind, op
posed to the Interests of this country. 
Is opposed to reason and it will be in
flicting n very great  hardship upon 
the citizens of this  country as well 
on the citizens of the other. I would 
go even a step further than the hon. 
Minister in suggesting that where the 
law of oivil  procedure in  essential 
features, is  substaatlally, identical

with ours, say, as in Anierica, similar 
facilities should be available  to the 
people in this country as well as ta 
those in the other.

Then, again, it is not a question of 
being unnecessarily sensitive over the 
matter. It is not that we are recogniz
ing their  decrees  unilaterally:  our
decrees are being recognized by those 
countries as well. And it will be ap
propriate in this connection to take 
note of Explanation 2 to section 44A 
which runs .thus:

“ ‘Reciprocating territory* means 
any country, or territory, situated 
in any part of His Majesty’s Do
minions which the Central Gov
ernment may, from time to time, 
by  notification  in the Oflflcial 
Gazette, declare to be reciprocat
ing territory for the purposes of 
this section”.

Therefore, if you think that the laws 
of another country are not such as 
are in consonance with the spirit of 
our laws, you need not declare that 
country to be a ‘reciprocating  terri
tory*.  Even when you include other 
countries and extend the scope of sec
tion 44A you have still the liberty to 
declare or not to declare the other 
countries as ‘reciprocating territories’. 
But so long as their laws remain essen
tially identical in  principle to ours* 
it will be in the interests of the liti
gant public in this country as weU as 
in the other country that they should 
have those facilities and advantages. 
If after a fair trial In a foreign coun-̂ 
try a decree-holder obtains a  decree 
and the property of  the Judgment- 
debtor lies in this country, there Is no 
reason why he should  be subjected 
to the long and expensive ordeal of 
a second trial in this country. It may 
be that the evidence is no longer forto- 
coming; it may be that there are diffi
culties. and the expenses will be end
less. Therefore, it is extremely desir
able that if a person in such a coun
try which has  a similar  procedure 
obtains a decree, that decree should 
be given the same validity as if that 
decree  were passed  by our  own 
court—so long as and subject to the 
proviso (which is already there) that 
if a decree-holder  in this  country 
obtains the decree in  the courts of 
our country he can go abroad and 
have bis  decree executed and  only 
so long as our decrees are receiving 
recognition in foreign countries.  Î 
similar facilities to the decree-holders 
in this country are given in matters- 
of  execution  of  the  decree  in 
the  other countries,  there  is  no 
reason  why in  the interest  of
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convenience, in the interest that liti
gation' should terminate quickly  and 
expeditiously, this should not be  ex
tended to the other counU-ies.

I would in all humility recommend 
to the hon. iMinister that he should 
êe his way to find out, after consul
ting the countries that are likely to 
be the reciproratihg territories—like 
America and others—if the scope of 
this provision cannot be extended to 
them. Then the benefit to the decree- 
holders in the  respective  countries 
will be immense and it will not be 
«asy for the judgment-debtor to escape 
the consequences of a decree by one 
technical reason or another, by one 
dodge  or  another.  With  these 
words I support the motion,

Shri Barman  (North  Bengal—Re
served—Sch. Castes): Sir, I also en
dorse the views expressed by the pre
vious speaker in  supporting  the 
amendment moved by the hon. Minis
ter. I have heard the first two speak
ers who opposed  this Bill  or  the 
amendment on two grounds. The first 
ground is that India is now an inde
pendent country and there should be 
no legislation passed by us which may 
give the impression of any sort of sub
ordination to any other country. I fail 
to understand how the passing of this 
measure will give any  such impres
sion. On the first day when this Bill 
was brought before this House, the 
ĉinion was  expressed  that  there 
should be no distinction between the 
United Kingdom and other countries 
so far as this amending Bill is concern
ed. The  amendment  that the hon. 
Minister proposes to move is in def
erence to the opinion of this House 
and in accordance with the wishes of 
the House expressed that day.

The second argument that was ad
vanced was that we will lose court 
fees. My hon. friend lost sight of the 
fact that this is a  reciprocal agree
ment. If our country loses court fees 
so far as the filing of any suit is con- 
tiemed, similarly the other reciprocat
ing country also will lose it. It is a 
reciprocal treatment  between  two 
-countries and there is no question of 
any loss on one side only.

I think this amendment is necessary 
and this section ought to be in the body 
of the Civil Procedure Code. Now that 
India is independent and the transac
tions of her citizens in commercial and 
business fields will expand to a large 
extent and grow fast in other coun
tries, wherever the Central  Govern
ment feels that there should be some 
*such arrangement so that the transact
ing parties (the creditor and the deb

tor) may not be put to any diflftculties 
So far as the realisation of their dues 
is concerned, the Central Grovernment 
has got to be empowered with an Act 
like this to reciprocate  mutually in 
this matter. I think that this  mea
sure not only keeps our honour intact 
and does not detract in  any way in 
the matter of our foreign  relations 
but I also think that such a provision 
should be in the body of the Civil Pro
cedure Code in order to  enable the 
Central Government to help our grow
ing Industrial and commercial transac
tions outside India. Sir. I support the 
Bill.

Shri Biswas:  Sir, I do not profess
to be an expert on international law 
but I do believe that with the attain
ment of independence.  India has ac
quired a new status in the Internation
al field. India cannot remain isolated 
from all other countries of the world. 
It is therefore all the more necessary 
that India should live on terms of re
ciprocity with other countries. There 
are certain facts about this Bill which 
are overlooked. First of all. it is to 
be observed that this is going to be en
tirely a reciprocal measure. These 
lities regarding execution of decrees of 
superior courts of  foreign countries 
will not be extended unless those for
eign countries do likewise in respect 
of decrees passed by courts in  this 
country. So that is itself a safeguard. 
Then, it will further be seen from the 
definition of “decree” that the decrees 
referred to in this Bill, as in the Bri
tish R̂iprocal Jurisdiction  Act. are 
limited to decrees for money, and it 
does  not extend to  other  decrees. 
Th€<!ti, again, there need not be any ap
prehension that if we accent this Bill 
on the lines proposed, we shall lose 
considerable  revenue, as the parties 
will no longer be required to file suits 
on foreign judgments. Suits on for
eign judgments, it is said, would re
quire ad valorem court fees to be 
paid, and so on and so forth. Apart 
from the fact that suits, if filed, say, 
in the Calcutta High Court, will not 
require ad valorem court fees, the 
number of such executions will not be 
so large as to occasion a substantial 
loss of revenue.  So, I do not think 
we need take serious notice of this 
argument. I do not find there is any
thing against international law in the 
proposed  Bill. Section 44A was no 
doubt introduced after the British Act 
was enacted in 1933. That does not 
moan that this provision is not in ac
cordance with international law. Our 
Act followed the British Act—̂Foreign 
Judgments (Reciprocal  Enforcement) 
Act. 1933. Is it suggested that though 
England was an independent country, 
still she passed this law, though this
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was against international law? Noth
ing of the kind.

ĥri Pataskar: It is confined only to 
the countries of the  Commonwealth. 
Does it enable Great Britain to enter 
into an agreement with France?

Shri Biswas: My hon.  friend  Mr. 
Pataskar asks us whether the British 
Act would allow any decrees, say, of 
the French Courts to be executed in 
Great Britain. I will read out the first 
section of that Act which clearly lays 
down that the Act is applicable to “any 
foreign country'';

“His Majesty, if he is satisfied 
that in the event of the benefits 
conferred by this Part of this Act 
being extended to judgments given 
in the superior courts of any for- 
e\gn country,  substantial recipro
city of treatment will be assured 
as respects  the  enforcement in 
that foreign country of judgments 
given in the superior  courts of 
the United Kingdom, may by Order 
in  Council direct” etc.

So here also in India, if we  adopt 
the Bill as proposed to be amended, it 
will be for the Central  Govt, to de
cide whether or not there is iustifica- 
tion  for the  issue of a  notification 
which will extend these reciprocal faci
lities to any foreign country. It is not 
that every foreign country will be en
titled to demand that its decrees shall 
be enforceable here as a matter of 
course. It is only when we are satis
fied that reciprocal arrangements ex
ist or will come into existence in other 
countries, then alone shall we declare 
such comitries to be  “reciprocating 
territory”. So there is no ground for 
any fear that our honour or prestige 
will be affected cr our status in the 
international world will suffer in the 
slightest degree. If that were so, Sir, 
the Govt, of India  would not  have 
sponsored such a  measure. On the 
last occasion I could appreciate why 
a specific reference to the. United King
dom as distinguished from other for
eign countries was objected to. There 
was a good deal of force in that ob
jection. I .recognised  that. At  the 
same time, having regard to the his
tory of this legislation, I thought that 
before we  made  this  change,  we 
ought to inform the British Govt. If 
you will adopt this Bill today, it will 
come into force on a date which the 
Central Govt, will notify and the noti
fication regarding the United Kingdom 
will also be issued on that date. That 
is about all.  My learnrd friend Mr. 
Patasker asked if I could give him in
formation regardinfii  the number of 
cases in which foreisfn decrees were 
-sought to be executed here. I have

not got the information, but I can say 
this that the number is very negligi
ble. There is no doubt about it. Late
ly, since independence, we have had 
one enquiry from Switzerland whether 
or not a decree passed by a court in 
Switzerland  wpuld  be  enforceable
here. We had to give them a reply 
that there was no such law at present 
in existence, though really that enquiry 
led to this proposed legislation.  We 
might have had similar enquiries from 
one or two other  countries as well, 
and we thought we ought not to ignore 
them, as we have now acquired a new 
status in the international field. There 
was no  longer any reason why we 
should limit these reciprocal facilities 
only to the  United  Kingdom or to 
countries within the British Common
wealth. I hope. Sir, that the House 
will agree to take this Bill into con- 
si(jeration and then accept the amend
ments which I shall move.

Mr. Deputy-Speaker:  The question
is:

“That the Bill further to amend
the Code of Civil Procedure, 1908,
be taken into consideration.”

The motion was adopted.

Clause 2.— (Amendment of Section 
44A, Act V of 1908)

Shri Biswas: I beg to move:

In page 1, for clause 2, substitute:

“2. Amendment of section 44A, Act
V of 1908.—In section 44A of the Code 
of Civil Procedure, 1908,—

(a) in sub-section  (1). the words 
‘the United Kingdom or’ shall be omit
ted;

(b) for Explanations .1 to 3 inclu
sive, the following Explanations shall 
be substituted, namely:—

'Explanation 1.—“Reciprocating ter
ritory” means any country or territory 
outside India which the Central Gov
ernment may, by notification in the 
Official Gazette, declare to be a reci
procating territory for the purposes of 
this section; and  “Superior Courts”, 
with reference to any such territory, 
means such courts as may be specifi
ed in the said notification.

Explanation  2.—“Decree” with re
ference to a superior court means any 
decree or judgment of such court un
der which a sum of money is payable, 
not being a sum payable in respect of 
taxes or other charges of a like nature 
or in respect of a fine or other penalty, 
but shall in no case include an arbi
tration award, even if such an award 
is enforceable as a  decree or judg
ment. ■’
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Mr. Deputy-Speaker: If it is carried, 
Mr. Pataskar’s amendment  will  be 
ruled out. His  amendment was for 
the deletion of the whole section. If 
this amendment is carried, clause 2 
will be ruled out. or if it is the desire 
of the House that I should put that 
first, I will put it.

Shri Pataskar I  do  not want to 
move that amendment.

Mr. Depnty-Speaker:  Amendment
moved:

In page 1, for clause 2, substitute:

**2, Amendment of section 44A, Act
V of 190S—ln section 44A of the Code 
of Civil Procedure. 1908,—

(a) in sub-section  (1), the words 
*the United Kingdom or* shall be omit
ted;

(b) for Explanations 1  to 3 inAu- 
sive, the following Explanations shall 
be substituted, namely:—

‘Explanation 1.—“Reciprocating ter
ritorŷ means any country or territory 
outside. India which the Central Gov
ernment may. by notification in the 
Official Gazette, declare to be a reci
procating territory for the purposes of 
this  section; and “Superior  Courts”, 
with reference to any such territory, 
means such courts as may be specifi
ed in the said notification.

Explanation  2.—“Decree” with re
ference to a superior court means any 
decree or Judgment of such court un
der which a sum of money is payable, 
not being a sum payable in respect of 
taxes or other charges of a like nature 
or in respect of a fine or other penalty, 
but shall in no case include an arbi
tration award, evefti if such an award 
is enforceable as a decree or judg
ment.’ ”

Pandit Thakar Das Bhargava: (Gur- 
gaon): Sir, I support the amendment. 
These two Explanations  which  are 
now sought to be added make the posi
tion very clear. In regard to such de
crees as were obtained from superior 
courts in foreign countries, it is but 
meet that we should recognise their 
validity as the validity of the decrees 
of our superior courts will be recog
nised by foreign  countries. Instead 
of in any manner denrecatine or de
tracting from our prestige, I should 
be inclined to think that it will add to 
our prestige. We  have  iust heard 
from  the hon. Law  Minister  that 
Switzerland has made such an enquiry. 
There may be enquiries from other 
countries. All  self-respecting coun
tries and all countries that have sove
reign status-are bound to recognise

equally the sovereign rights of other 
countries and the validity of the de
crees of their superior courts. I should 
think that as we advance more and 
more, there will be such reciprocity 
from other countries also.

With regard to decrees, their scope 
has also been limited by this Expla
nation which proceeds on the same 
basis <yn which the Explanation pro
ceeds in the Foreign Jurisdiction Act 
of the United Kingdom. For instance, 
I understand it is quite clear that in 
regard to immovable  property, etc., 
such decrees could not have any force. 
In regard  to  other matters, for in
stance, decrees for  specific  perfor
mance and such other  matters also, 
some people might say that we should 
reciprocate  also. But, now I  under
stand that in the United Kingdom, as 
well as from the Explanations which 
are now being added to this section, 
these decrees will only be decrees for 
the pajrment of sums of money.  ^

Mr. Depn'cy-Speaker: That would be 
the existing law also. No alteration 
has been suggested so far as that point 
is concerned.

Pandit Thakar Das Bhargava:  So
far as this aspect of the question is 
concerned, we are only allowing this 
validity to decrees of special kinds, ac
cording to the previous law and the 
present law, as is mentioned in the 
Explanations.  If  the ExplanationB 
were not there, I should think that the 
decrees to which we would have at
tached validity would have been many 
more, and perhaps  that would have 
landed the citizens of any country in 
difficulty. I can imderstand, for ex
ample, some clever people trying to 
obtain decrees in foreign countries and 
bring those dêees here. I know that 
we had some sort of an  agreement
with Pakistan in  this matter  even 
after the Partition. At one time, even 
the suoerior courts in Pakistan and 
perhaps in India also were so minded 
that we could not place much reliance 
on the decrees of superior courts. In 
the Punjab High Court, after the Par
tition, it so happened that Judges used 
to decide cases, not  with very good 
motives, but with ulterior motives.
Shri Tek Chand: Question.

Pandit Thakar Das Bhargava: It is
absolutely correct when  I  say that
some  Judges  decided cases in this 
way: if an appeal came from the judg
ment of a judge of a particular com
munity, they will say, ‘disallowed’: if 
it came from others, they will say, 
'allowed*. This  happened  after the
Partition,

Shri Tek riiMd: Not in the Punjab 
High Cour'  '
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Pandit Thakar Das Bhargaya: In the
Punjab High Court. Now  there are 
two Punjabs.

Shri Tek Chand: Say in the Lahore 
High Court.

Pandli Thakar Das Bhargava: Yes: 
Lahore. That is Punjab High Court 
too so far as foreign  Jurisdiction is 
concerned. It happened in the Lahore 
High Court My hon.  friend  now 
seems to recognise and affirm what I 
said.

Shri Tek Chand: On a point of per
sonal explanation. Sir. being an Advo
cate of the Punjab High Court. I could 
not subscribe to the observations of 
my hon. friend when he said. Punjab 
High Court.

Pandit Thakur  Das Bhargava: My
hon. friend  should have  asked me 
what I meant by Punjab High Court.

Mr. Deputy-Speaker:  You are not
differing in substance.

Pandit Thakur Das Bhargava; As a
matter of fact, it happened in Lahore.

As  my hon.  friend Mr. Pataskar 
was arguing for the repeal of this sec
tion, it struck me that we have en
tered into agreements  with  certain 
foreign countries e.g. Pakistan in the 
validity of whosfi superior courts de
crees we had not full faith, though it 
is a thing of the past and it is not go
ing to recur. At the same time, so 
far as this Bill goes, we are perfectly 
justified in giving this power to our 
own Government. After all. it is not 
obligatory on our Government to re
cognise this country or that. The Gov
ernment will look into the matter and 
see whether the decrees of the High 
Courts of those  reciprocating coun
tries are good enough. It all depends 
on what view the Government take in 
regard to those decrees. We are not 
bound to give reciprocity to any coun
try when we are not satisfied tĥt the 
decrees of tho'̂e  countries should be 
regarded as  binding. We are  only 
giving this power to the Government.
I do not know how many  countries 
will reciprocate. As time proceeds, it 
may happen that many countries re
ciprocate. We are only  arming our 
Government with this power. We are 
not making any distinction between 
the U.K. and any other foreign coun
try. In my humble submission, la 
Bill should be passed.

Shri S. S. More (Sholapur); May I 
inquire on a point of clarification, Sir? 
In Explanation 2, ̂ decree’ has been de
fined, It says:

“......but shall in no case in
clude an arbitration award, even

if such an award is enforceable 
as a decree of judgment.”

For the life of me, I cannot under* 
stand why an arbitration award should 
be excluded from the definition of de
cree.

Mr. Deputy-Speaker:  It  is so ex
cluded in the existing section.̂

Shri S. S. More: If you want ;to im
prove on the previous  position, why 
should we retain a provision which is 
objectionable on the face of it? Once 
a decree is accepted to be enforceable 
in this country, due to reciprocity, I 
do not see why an award, which is 
eventually convertible  into an  en
forceable decree, should be excluded 
from the ambit of a decreer

Mr, Deputy-Speaker: I  would re
quest the hon. Member to refer to Ex
planation 3(b) of the present section 
44A. It says:

“In no case includes an arbitra
tion â rd even if such an award 
is eilforceable as a decree or judg
ment.”

Even, those persons who wanted to 
extend the facilities did not think that 
desirable.

Shri S. S. More: Is there any reason 
for retaining that sort of distinction?

Mr. Deputy-Speaker: It appears that 
in the international field they are not 
prepared to  recognise  arbitration 
awards and give them such a status.

Pandit  Thakur  Das  Bhargava:
Awards  cannot be set aside by 
Courts except  for  certain  reasons. 
They cannot be put on the  same 
status as decree.

Shri Biswas: I will attempt an an
swer, Sir.

Shri  Raghab̂chari  (Penukonda): 
Awards may relate to immovable pro
perties.

Mr. Deputy-Speaker: Even awards 
for pa3Tnent of money are excluded.

Shri Biswas: I shall attempt an an
swer to the last speaker first. There is 
a distinction between a decree of a 
court based on a judgment pronounc
ed after hearing both sides, upon evi
dence, and on the merits, and an arbi
tration award which need not state the 
facts and state the reasons for the de
cision. The arbitrator may merely say, 
whereas the differences between A 
and B have been referred  to me, I 
make the following  award. There is 
always some danger, therefore, in 
treating the award of an arbitrator on 
the same footing and giving it the



27 Code of Civil 5 NOVEMBER 1952Procedure (Amendment)  IS
Bin .

[Shri Biswaa]

same force as the judgment of  court. 
Then, sir, do not forget that  though 
this section provides for enforcement 
of decrees of foreign courts in this 
country, there is an important  safe
guard: it is not every decree that shall 
be executable;  but only a  decree 
which does not fall within the excep
tions specified in section 13. These ex
ceptions  relate to foreign judgments, 
which are not recognised if they are 
hit by' any of them. Similarly, courts 
in India shall not be bound to execute 
a foreign decree falling within any of 
these exceptions.

The exceptions are these: 1 shali 
read them—

(a) “where it has not been pro
nounced by a court of competent 
jurisdiction.”

[This will also exclude awards  of 
arbitration tribunals.]

(b) “where it has not been given 
on the merits of the case.”
[This may also have the same effect. 

For aught we know, an arbitrator may 
give his award based an materials not 
on the record or on the evidence. 1

Shri S. S. More: Does the hon. Mi
nister suggest that all awards are of 
the same type?

Shti Biswas: I am not  suggesting 
that. But an award may be oif that 
character and you cannot impeach it 
on that ground. I am just trying to 
show what the reaso«as may have been 
for differentiating between at decree 
pronounced in the ordinary way and 
an award of an arbitrator. Theft, the 
next exception: —

(c) “where it appears on the 
face of the  proceedings  to  be 
founded on an incorrect view of 
international law or a refusal to 
recognise the law of the State in 
cases in which such law is appli
cable.”

Next:
(d) “where the proceedings in 

which the judgment was obtained 
are opposed to natural Justice.”

Mr, Deputy-Speaker: All of them 
are applicable to decrees also?

Shri Biswas: Quite so.

Then (e) “where it has been ob
tained by fraud”; and

(f) “where it sustains a  claim 
founded on a breach of any law in 
force in the State.”

So, there is ample  safeguard,  and 
there need not be any fear that we

shall let In, in this way, decrees for 
enforcement  in this country  which 
could not be enforced in other coun
tries.

Sir, the amendment may be accept
ed.
Mr. Deputy-Speaker. The question

is:
In page I, for clause 2, substitute:
“2 Amendment of section 44A, Act
V of 1908.—In section 44A of the Code 
of Civil Procedure, 1908,—

(a) in  sub-section (1), the words 
‘the United Kingdom or* shall be omit
ted;
(b) for Explanations 1 to 3 inclusive,

the  following Explanations shall be 
substituted, namely:— -

'Explanation 1.—“Reciprocating ter
ritory” means any comitry or terri
tory outside India which the Central 
Government  may. by  notification in 
the Official Gazette, declare to be  a 
reciprocating  territory for the pur
poses of this section; and  “Superior 
Courts”, with reference to  any such 
territory, means such  courts as may 
be specified in the said notification.
Explanation 2,—“Decree” with refe

rence to a superior court means any 
decree or judgment of such court un
der which a  sum of money is pay
able,  not being a sum  payable in 
respect  of  taxes  or  other 
charges of a like nature or in respect 
of a fine or other penalty, but shall in 
no case include an arbitration award, 
eveif if such an award is enforceable 
as a decree or judgment.* ”

The motion was adopted.
Mr.  Deputy-Speaker: Now, Mr. Pa- 

taskar is not moving the other amend
ment.
The question is :
“That  clause 2, as  amended,
stand part of the Bill.”

The motion was adopted.

Clause 2, as amended, was added to
•  the Bill.

Clause 1 - Short title).

Amendment made:
In page 1, for clause !♦ substitute:

“1. Short title and  commence-
ment.—(1) This  Act  may be
celled the Code of  Civil Pro
cedure (Amendment) Act, 1952.

(2) It shall come into force on 
such date as the Central Govern
ment may, by notification in the 
Official Gazette, appoint.”

—[Shri Biswas]
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Mr. Deputy-Speaker: The question
is:

“That  Clause 1, as  amended, 
stand part ot the Bill.’*

The motion was adopted.

Clause 1, as amended, was added to 
the Bill.

The Title and the Enacting Formula 
were added to the Bill.

Shri Biswas: I beg to move:

“That the Bill, as amended, be 
passed.**

Mr. Deputy-Speaker: The  question 
is: ^

“That the Bill, as amended, be 
passed.”

The motion was adopted.

Mr. Deputy-Speaker: There is very 
little time The House will now stand 
adjourned to 2-30 p.m . today.

The House then adjourned for Lunch 
till Half Past Two of the Clock.

The House re-assembled after Lunch 
at Half Past Two of the Clock.

[Mr. Deputy-Speaker in the Chair]

INDIAN  COCONUT  COMMITTEE 
(AMENDMENT) BILL

The Minister of Agriculture (Dr. P. 
S. Deshmukh): I beg to move:

Mr. Deputy-Speaker: The hon. Mi
nister is  moving on  behalf of Shri 
Rafi Ahmad Kidwai. I want to make 
The proceedings correct and complete. 
The order paper shows this motion in 
the name of Shri Rafi Ahmad Kidwai. 
Whenever any other Minister is act
ing on his behalf, he h»s to say The
Bill stands in the name of..........’and
that he is making the motion on his 
behalf.

Dr. P. S. Deshmukb: On behalf of 
Shri Rafi Ahmad Kidwai, I beg to 
move:

“That the Bill further to amend
the Indian  Coconut Committee
Act, 1944. be taken into considera- 

 ̂tion.”

This is quite a simple  Bill, and 
there are only a few changes that are 
proposed which seek to amend certain 
sections of the Indian Coconut Com
mittee Act, 1944.
This is quite a simple Bill, and 
section 2, Act X of 1944, and we are 
proposing to modify the definition of 
the word ‘mill’. Formerly, a mill was 
mittee Act, 1944  -

“any place m which copra is
crushed for the extraction of oil,

which is a factory as defi»ned in 
section 2 of the Factories Act,
1934.”

The  present  definition that  Ift
proposed is: ,

“any premises in which or in 
any part of which copra is crushed 
or is ordinarily crushed with the 
aid of power for the extraction of 
oil”.
Then  there  is  an Explanatior̂
added: ,

“ ‘power’ means electrical energy 
or any other form of energy which 
is mechanically transmitted and is 
not generated by human or animal 
agency.”

With regard to all the amendments 
that have been suggested, there is a 
fairly comprehensive  explanation aĉ 
companying the Bill in the shape of 
the Statement of Objects and Reasons.
I need not therefore take very long to» 
explain the provisions of th.s Bill. Yet 
certain brief comments would probab*- 
ly be necessary.  This definition  of 
the word ‘mill’ has been altered with 
the intention of including all mills 
where the extraction of oil  is donê 
with the aid of power, irrespective of 
the number of hands  employed. As 
has ben  our experience,  with  the 
existing: definition, there were chances 
of evasion, and so this new definitioii 
has been proposed.

So far as clause 3 which seeks to- 
amend section 4 of the original Act Iŝ 
concerned, the changes that are pro
posed are more or less  verbal ones. 
For instancy, the changfe from  the 
word ‘Vice-chairman’ to  ‘Vice-Presi
dent’ of the Indian Council of Agri
cultural Research is one such. By the 
sub-clause (aa) that has been propos
ed, it is intended to add ‘The Agricul
tural Marketing Adviser with the Gov
ernment of India.’ He was not there 
originally, and now we propose ta 
include this Adviser also as a member 
of the Committee.

Coming to sub-clause (ii) of clause 
3, it is proposed to substitute clause 
rd) of section 4 of the parent Act with, 
the following:

“(d) four persons  representing 
respectively, the Governments  of 
Assam, Madras, Mysore, and Tra- 
vancore-Cochin, appointed in each 
case by the State Government con
cerned;”.

Here,  the  difference  between  the 
original Bill and this Bill is only the 
addition, of the State of Assam, which




