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slight repetitions in a desire to take
others along the correct path. I re-
g:eest I may be pardoned if there hag

n any repetiu‘?x.. :Now, Sir, my
submission is that this House, should
take a very serious view, about, . the
impossibility. of putting this -law iato
effect, From several, instances in re-
cent history, we know that with the
machinery which is pow in the pos-
session of Government, it will notbe
possible to put. this faw ,into effect.
Even after six months or one year
you will still find that in spite of the
fact that this legislation is there, the
same condition.-will still be prevailing.
In spite of the fact that the hon. Home
Minister has considered it fit to have
a general legislation instead of ex-
isting ad hoc .legislation, you will find
that things will only be in the same
condition as they are now.

One of the two causes of such in-
quiries as has been stated in the
Statement of Objects and Reasons,
will be a decision taken by the Gov-
ernment regarding the public impor-
tance of a case. But my submission is
that Government will never take a
decision consistent with the opinion of
the public. It has never done so,
all this time. That is why I object
to the Bill :

Dr. Katju; The hon. Member who
has just spoken will forgive me if I
say that I really have nothing to say.
I have spoken twice or thrice on this
Bill which speaks for itself. I there-
fore. beg that the Bill, as amended,
be passed. .

Mr. Chairman: The question is:

“That the Bill, as amended, be

passed.” C

The motion was adopted.

PREVENTION OF CORRUPTION
(SECOND AMENDMENT) BILL

Mr. Chairman: -The House will now
proceed with the further considera-
tion of the motlon for .consideration
of the Bill further to amend the Pre-
vention of .Corruption Act, 1947. Two
hon. Members have already -spoken on
this. If any other Member is de-
sirous of speaking, he may have his
chance now. .

Shri P. T. Chacko (Meenachil): Ac-
cording to me, this Bill practically de-
feats the purpose of this legislation it-
self. I wish to draw the particular.at-
tention of the hon. Home Minister to .
one or two specific things. While mov-
ing for the consideration of the Cri-
minal Law Amendment Bill, the hon.
Minister classified the bribe givers into.
two categories. He said there are of
course victims from whom money is
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extorted by the officers and there are
also seducers who dctuallysédice the
officers and impose,a_ bribe on them.
He was very sympathetic when .he
spoke last as regards, those victims
from whom bribes are ‘extorted by
the officers. He also said that the Tek
Chand Committee also , & athises
with those .class of brjbe, givers who
are actually the victimg from whom
extortion of money is - made. This
Bill makes not only no .difference
between the two . classess but it
penalises both classes. e

I may be permitted to explain a
little further. Clause 3 of the Bill
reads: ‘'° ' ‘

“, .. the foHowing sub-sec-
tions shall be jnserted. namely:

‘(2) Where ‘in any trial of an
offence punishable under section
165A of the Indian’ Penal Code:
Act (XLV of 1860), it is proved:
that:any gratification (other than
legal remuneration) or any valu-
able thing has been given or offer-
ed to be given or attempted to be
given by an accused person, it
shall be presumed unless the.con-
trary is proved that he gave or
offered to give or attempted to
give that gratification or that
valuable thing, as- the case may
be. as a motive or reward such
as is mentioned in section 161 of

_the Indian Penal. Code or, as the
case may be, without considera-
tion or for a consideration which
he knows to be inadequate’.”

Therefore. if it is proved in any
trial of a case under section 165A of
the Indian Penal Code,- that a person
gave or attempted to give any gratifi--
cation or valuable thing without consi-
deration to an officer, it is to be pre-
sumed by the court that the inten-
tion was present 'to bribe the officer.

This question of making a distine-
tion between those bribe givers who
are really the victims of those. ‘'who
take the bribe, and those A who are
seducers was actually considered even
by the authors of the Indian Penal
Code. This is what they say in their
note on the draft Indian Penal Code:

“In all states of society, the re-
ceiving of a brjbe is a bad action
and may properly be made punish-
able.. But whether .the giving of
a bribe ought or ought not to be
punished is a question which does
not admit of a short and general

-answer. There are countries in
which the. giver of a bribe ought
to be more .severely punished than
the receiver. The giver is general-
-ly -the temoter. the receiver is the
_tempted. The giver is general-
ly rich, powerful, well-educated,—
‘the receiver needy and .ignorant.
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The giver is under no apprehen-
sion of suffering any inj if he
refuses to give. It is not by fear
but by ambition that he is general-
ly induced to part with his money.
Such a person is a proper subject
of punishment. But there are
countries where the case is ‘widely
different—where men give bribes
to magistrates from exactly the
same feeling which leads them
to give purses to robbers. or to pay
ransom to pirates—where men
give bribes, because no man can
without a bribe obtain common
justice. In such countries we
think that the giving of bribes is
not a proper subject of punish-
ment. It would be absurd in such
a state of society to reproach the
giver of a bribe with corrupting
the virtue of public servants as
it would be to say that the travel-
ler who delivers his money when
a pistol is held to his breast cor-
rupts the virtue of the highway
man.”

4 P.M.

My point is merely to show _that
this question was actually consider-
ed by the authors of the penal code.
They made a distinction between _the
two classes. Where the bribe giver
is actually a victim of extortion, they
made it clear that they never wanted
to punish the victim. In other cases
where the bribe giver is 9ctua]1y a
seducer, they have provided for
punishment under the Penal Code. 1
am referring to sections 116 and 109
where abetment of offences also is
made bunishable; under these lsec-
tions, whether the offence 1is com-
mitted or not, the abetment of
offence is punishable under 'sections
161 and 165 of the Penal ‘Code, the
giving of illegal gratification or any
valuable thing without any considera-
tion or without a proper considera-
tion, is punishable. Under sections
116, and 109 read with gections 161
and 165. the authors of the code pro-
vided punishment for the seducers.
The distinction they wanted to make
is clearly made in the Penal Code in
an indirect way because an abetment
under section 116 or 109 is purfishable
only when the intention is pre-
sent. An abetment can bé only
three ways: either by instigation or
by aid or by conspiracy. Supposing,
1 offer Rs. 100 to a public servant,
actually 1 never wanted any reward
for that. I actually paid this Rs. 100
simply because of the oppression of
the public servant. It is a case where
the money, Rs. 100, is actually extort-
ed from me, and heri:l wil. not he
punishable under the Penal Code as it
is. because the intention is not present.

It cannot be said that 1 was instigat-
ing the officer to accept a bribe or to
obtain a bribe from me. Thus the
victim cannot be punished. Only in
cases where the intention can be prov-
ed or, in other words, only in cases
where the giver of a bribe instigates
or aids or only where there is a cons-
piracy he can be punished. The gist
of a conspiracy or instigation or aid.
I need not again say, is the intention
of the person concerned. So accord-
ing te the Indian Penal Code, the
seducer—as named by our hon. Minis-
ter—and the victim are differentiated
end under sections 116 and 109 of the
Penal Code only the seducer can be
punished because ornly in such cases
the intention is present and that inten-
tion. as in the case of any other
criminal prosecution. has to be prov-
ed beyond the shadow of a doub{ by
the prosecution itself.

Now under the Criminal Law (Amend-
ment) Act which we passed a few days
back, the abetment of bribery itselfis
made a substantive offence. Of course,
there is not much difference, because
under the existing law, the Penal Cude,
an abetter is punishable under section
116 or under section 109 read with sec-
tion 161 or 165. The same thing is
there in the new section 165A. Now,
if we pass this clause also, my submis-
sion is that the distinction that was
nicely made in the Penal Code will
vanish. There will not be hereafter
any difference between the seducer
and the victim. Even if an officer ex-
torts money from me, even if I never
wanted any reward for what I paid,
even if I never had any intention of
paying a bribe, I can be punished if
clause 3 of this Bill becomes law, be-
cause it is herein stated that the inten-
tion may be presumed. Whenever a
gratification is given to an officer it may
be presumed that it was given as a re-
ward, or as a motive, which has to be
proved in a prosecution for an offence
under section 165 now. The fact that
a valuable thing was paid without
consideration or for a consideration
which was known to be inadequate
which ought to be proved by the pro-
secution, may also be presumed under*
this clause. That means the intention
need not be proved and so the distinc-
tion vanishes as soon as this becomes
law. Hereafter bribe giving is punish-
able not gnly when it is an abetment
of offences under secion 161 or 165 of
the Penal Code by instigation or aid or
conspiracy, but even otherwise. It is
almost an amendment of the law of
abetment itself, because the prosecu-
tion need only prove in this case that
I have passed money, I have given
something: that alone is necessary.
The essential thing that ought to be
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proved by the prosecution, my inten-
tion according to the Penal Code, that
I wag instigating or I was corrupting
the virtue of a public servant, need
not hereafter be proved. Therefore.
the difference between these two clas-
ses of bribe givers will vanish by pas-
sing this Bill. My submission is—if my
interpretation is correct—I think it is
correct—if this distinction will go
away and if every victim of an offence
under section 161 or 165 can be punish-
ed under section 165A, the purpose of
the legislation itself will be defeated,
because to my own knowledge, when-
ever any action is taken against an
officer for accepting a bribe or for
obtaining a bribe or for attempting to
obtain a bribe, the evidence always
comes from the person who actually
offered the bribe or who was coerced
to offer the bribe. In other cases it
is not possible to get any other direct
evidencee. We may get some circum-
stantial evidence alone, and in most
cases when prosecution is launched,
we find that the case is finally thrown
out for want of evidence unless the
bribe givers evidence is accepted.
Under section 165A it has already been
made a substantive offence. But even
now as the law stands, my submission
is that by the fact that a particular
person has offered a gratification or a
valuable thing to a person, he does not
become, by virtue of that alone, an
offender. Now if this is passed, if the
presumption regarding motive is to be
made in such cases, he can be punish-
ed and the burden is upon him to
prove that he is innocent. So my sub-
mission is by taking away that dis-
tinction between the seducer and the
victim, we are closing the source from
which we used to get evidence. Here-
after no person will confess that he
has offered a bribe or given a bribe
because if he has given a bribe, he can
be punished even where he was only
a victim. He has to prove that the in-
tention was not present. And it iIs
very difficult in most cases. So my
submission is, if this Bill is’ passed,
thig will only help those corrupt oublic
servants and nobody else. This ill
not improve the position even to a
small extent because this section will
only protect those corrupt officers who
take bribe because he who has given
the bribe. the victim, will never give
it out. Because if he gives it out, the
entire burden comes upon him. There-
fore, my submission is that by passing
this clause 3, the entire purpose of
legislation will be defeated. So I sug-
gest that this aspect of the question
may be considered by the Home Minis-
ter. This was considered by the au-
thors of the Indian Penal Code amd
they made it impossible to punish a
victim. Evern now the Home Minister
is very much in sympathy with those
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victims and the Tek Chand Committee
also—as evidenced from their report—
were in great sympathy with those
poor victims from whom bribes are
actually extorted. So it is your duty
that they should be protected. Only
persons who deliberately offer bribes,
only in cases where the intention is
present, only in cases of instigation or
conspiracy should, I submit, the bribe
givers be punished and that can be
dene under the new section 165A.

So my submission is that this aspect
of clause 3 must be considered. I
would request the hon. Home Minis-
ter to consider this: because there is
a chance of defeating the purpose of
the legislation itself. This clause may
be deleted.

Shri A. K. Basu (North Bengal):
Clause 3 of the Bill creates a presump-
tion of guilt against the accused and
it throws on the accused the burden
of rebutting that presumption. Ac-
cording to the principles of British
jurisprudence, when a statute creates
a presumption of guilt against the ac-
cused and there is the burden of re-
butting the presumption on him, the
onus on the accused is not as onerous,
the measure of the burden is not as
heavy, as that which lies on the pro-
secution for proving the guilt of the
accused person; the prosecution has to
prove the guilt of an accused person
beyond all reasonable doubt. But
when that onus is placed on the ac-
cused he has only to satisfy the court
of the probability of that which he is
called upon to establish.

These are the principles which can-
not be forgotten when you are in this
case copying the principles or, in fact,
the actual words of the Prevention of
Corruption Act of 1916, the English
Act. That Act inter alia says:

“When in any proceedings
against any person for an offence
under the Pregvention of corrup-
tion Act of 1906....",

—the Prevention of Corruption Act of
1006 creates offences similar to those
under sections 165 and 160 of the In-
dian Penal Code—

“, . .it is proved that any consi-
deration has been given to a per-
son in the employ of a Government
Department by a person holding a
contract from the Government De-
partment, the consideration shall
be deemed to have been given cor-
ruptly as such inducement or re-
ward as is mentioned in the Act
unless the contrary is proved.”

You will note the similarity of lan-
guage, in fact. the sameness of lan-
guage. It creates the same kind of
presumption under the same kind ef
circumstances and it throws the burd4r
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oh-the accused by 'the words “‘until the
countrary is proved”. Therefore, you
will see that section 2 of ithe: English
Act of-Prevention of Corruption of 1916
is almest in identical terms with-elause
3 of the Bill, and also, o£~’iou.ne, with
section 4 of the parent Act, Act' 1} of
1947. /In a case under sebtion 2,:-%s.
Carr-Briant—All-England Law Reports,
1943, Vol. III, page 156—the' -Judge
directed the jury—and that was Held
to be: & misdirection—that accused' has
ty discharge the burden of proaf tothe
contrary, that the accused has to prove
that the consideration was not given
with any corrupt motive. The Judge
further went on to say that he has not
only to prove this but he has to prove
this beyond all reasonable doubt. He
asked the jury, “Are you satisfied that
it has been proved beyond all reason-
able doubt? If you are not satisfied,
find the accused guilty.” This was
considered by the court of appeal to be
a misdirection. The court of appeal
held that burden on the accused is not
as heavy as that which lies on the pro-
secution to prove the guilt of an ac-
cused person beyond reasonable doubt.
The onus for rebutting the presump-
tion is discharged when the accused
has satisfled the jug{ with regard to
the probability of that which he is
called upon to establish.

Thig case follows the very well-known
case decided by the House of Lords,
Chancellor Lord Sankey' presiding. re-
ported in Law Journal, 104, King's
Bench, page 423, of Woolmington vs.
Director of public Prosecution.. In this
case Woolmington was tried on a charge
of murder, tion proved the
killing of the wife of Woolmington by
him of gun shot. Woolmington fook the
defence of accident and he gave evi-
dence. On that the Judge charged, ‘the
jury—and that was held to be a mis-
direction by the House of Lords—that,
“H you are satisfled beyond reasonable
doubt' that Woolmington has killed his
wife then on his plea ' of accident he will
have to satisty you that it was accident,
and that beyond all reasonable doubt.”
Now thig was held by the . House .of
Lords to be a misdirection and the
classic words of Lord Sankey, Lord
Chancellor, I would ask for your in-
duleence to read out to you. The trial
Judge told the jury. “If the killing has
been proved beyond reasonable doubt
the accused must satisfy the jury that
it was an accident.” Lord Chancellor
Lord Sankey said:

“Just as there is evidence on be-
half of the prosecution so there
may be evidence on behalf of the

.- prisoner which may causea doubt
--as to his guilt. In either case he.
is entitled to the benefit of the-
doubt, but while the prosecution
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' said earlier, in
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“tast prove the guilt of theqpirisoner :
~nthereis ne:stuch burden laid om the .
~prisener te prove his.ingocence and

it isngufficient for himoto:axaise a :

doubsts as . to - his guilt. 'He.is not
bound to:satisfy the jury of his in~
nocence. . 5:No.. matter what..the

..charge or wherpethe trial, the princi-

ple that prosecution must.prove the

guilt of theoprisdner is’part of the -
common law...of England and ne

attempt to whittle it down can be

entertajned.” ¢orv oo - ;

This is the settled law of England
find this- has Been fdllowed, as“I have
' Carr-Briant’s case.
There §s a - conflict of decistons
in Indian courts as ''to whether the
Enplish law on this sybject is good
in this country. There 'has been con-
flict ‘between two Judges of the same
Court—of,
ancll"r:)et n seven Judges of the Ful
Bench of Allahabad, four on one side
and three on the other. Like that
there has been conflict all over. I

‘shall place some .of these decisions be-
‘fore you in short for the purpose of

persuading the hon. Home Minister
that when he is enacting a provision
in our' statute book llowing, and
copying in fact, the provisions of an
English ' Act, the procedure of British
.jutgsﬁl;ude;ice should also be in-
corporated in that section.

Mr. Chairman: 1 have heard the hon.
Memiber at ' great length in regard to
the principles that- he wants to ipro-
pound. He is probably anxious to
support his 'amendment which ap-
pears on the agenda paper. At this
stage, ‘we are considering only the
motion for cdnsideration.  This isnot
the proper time' for supporting his

amendment. :Hé 'will have another
occasion when he cah put forward
those . adguments. At the present

mhoment, if he. Has anything to say
‘about the principles of the Bill, only
that will be relevant. 'Let him there-
fore restrict himself to the principles
underlying the Bl &

-~'§hrl‘,#. K Basn: I do not propose
{o move my amendment. I will aban-
don it.;© It is for that reason that at
this stage I am trying to place before
the Home Minister some of the circum-
stan
tg:mu ating the Bill.

Mr. Chdirman: If he does not in-
tend moving his amendment, I cannot
see how his speech will be relevant.
He his -propounded thé doctrine of the
betiefit of ‘doubt’ and explained that
thie denefit of the doubt must be given
to the'accused at all stages and when
there is even a légal presumption
against him, the onus of proof must still
be with the prosecution. We dre at this
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the Calcutta High Court—

s. which he might consider when -
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stage concerned with the principles of
the Bill. We cannot go into the quese
tion of defence and' ¢ontent of onus,
and as he is not motiitg "his amend-
ment I cannot see the relevancy. ot his
.peech. . ol RS Y -

Shri A. K. Basu: You know the rea-
.son for, .my not intending’ £é wadve
my amendment. Let me not enlarge on
that. At this stage, I thought it wauld
be relevant to poind!#it “that the Bill
is not properly framed and that cer-
i:"ain modifications should be effected in

Mr. Chairman: I do not want {0
cut down.his speech but he- will get
another opportunity to explain these
points more appropriately. ' In view
of his statement that he does not in-
tend to move his' amendment, he may
not get that opportunity. So, let' him
avail of it now, but he should be brief.

Shri A. K. Basu: Very well, Sir. In
a . case in Calcutta. . . .

Dr. Katju: On a point of order, Sir.
May I mention that we are consider-
ing an amending Bill. The parent Act
stands as it is. Under  section 4 of the
parent Act, it is a definite rule that
if the bribe is of much greater value,
then the presumption shall be made
that it was being offered as an illegal
gratification. Unless the contrary is
proved that he did not accept it as an
illegal gratification. that shall bBe the
predumption. That section so far as
the bribe taker is concerned 'is thot
before the House at all. What this
amending Bill seeks to do is to extend
that particular privilege to the bribe
giver -algo: My learned friend’s argu-
ments apply so far -as the British juris-
prudence or principle of law is con-
cerned both to the bribe taker and the
bribe giver. It is really a matter for
separate consideration whether we
should not amend the parent Act als

in accordance with his views. s

Mr. Chairman: That is exactly what
1. was considering. He wants. to ex-
patiate on the words “Unless- the con-
trary: is proved”. But since. he has
ractically finished, I would ask him
fo conclude ini‘two or three minutes.

Shri A. K, Basu: I will not go into
details. I would only say that there
is a -eonflict of ~ decisions between
different Judges of the same court and
petween different Judges of different
courts. When you are copying the
British enactment of Prevention of
Corruption "Act, 1916, you should in-
corporate in your amendment the
principles of British jurisprudence also.
Not to do that would mean that
people would be convicted in a large
number of cases on suspicion and that

RN ]
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would be a flagrant violation of the
principles of natural justice.-*1-am
sure the :bon. the Home Minister who
13 an. eminent jurist would not be a
party..ta such a thing. . There is no
doubt much corruption among public
servants these days, .but to enact a
pracedure which is wrong on principle
might do more mischief than good.
Many of the public.servants are honest.
They would be worrying- from day to
day about the, harassment because, of
suspicion and -likely prosecution. Itis
only the dishonest public servants
who would not worry. It would' not
be worth the while of the honest public
servant to serve the Government and
be under suspicion all jthe time and
run the risk of pfgsecution all
the time. But it would be certain-
ly wotth the risk of dishonest public
servants to do .so. The result’ would
be that in cqurse of time the Govern-
ment would be left with only dishonest
public servants .to carry on. That is
my fear. o

I put an unstarred question to the
hon. the Home Minister and his ans-
wer to it is very important.-in this con-
nection. During the calendar years
1947—52 the cases against gazetted offi-
cers sent up for trial numbered 118.
Number of cases pending in trial
courts.was 21.. Number of cases which
resulted in conviction was 37. Num-
ber of acquittals was 52. Number of
cases in -which prosecution was with-
drawn was six. Number of cases in
which accused abseonded was two.
Thus, out of 118 prosecutions of public
servants, only about 37 convictions
tcok place. -I do submit that prosecu-
tions against public servants must be
launched with much more care than
that: How could you prosecute 118
people without justification. The hon.
Minister should see to it that these
prosecutions are not launched without
due enquiry, not merely on the opinion
of the Inspector-General of Police or
of the law officers of the Special Police
Establishment, but the opinion of Gov-
ernment’s lawyers should be obtained
in every case before such prosecutions
are launched. There are many public
servants who, as I have said, are loyal
and deserve these safeguards in the
hands of their employer, the Home
Minister.

Shri Venkataraman (Tanjore): This
is a Bill' which is’ consequential in its
nature. After we passed the Criminal
Law amendment creating the offence
of bribe giving as one of the offences
under the Penal Code with a specific
section 163A, it has become neces-
sary to bring the budren of proof in
regard to convictions in respect of
those offences. on a par with that of
offences of bribe taking. In the parent
Act, namely, the Prevention of Cor-
ruption Act, 1947, provision has been
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made for conviction of persons who
take bribes and there the ordinary
rule of law that a person should be
proved to be guilly is modified to a
small extent to throw the onus or
burden on the other side where circum-
stances tend to show that there is a
chance of corrupt practices having pre-
vailed on that occasion.

It is not as if that a person is mere-
ly charged and brought before the
court and immediately he is asked to
give due proof that he is not guilty of
corruption. On the contrary circum-
stantial evidence is let in and then
certaih positive proofs are brought
forward on the strength of which only
the presumption is shifted from the
prosecution to the accused. Even in
civil cases we know occasions where
the burden of proof is shifted from
one party to the other. If my hon.
friends will read a little more care-
fully they will find that it is not as if
that a person on mere charge is called
upon to prove that he is not guilty.
On the contrary the evidence that has
got to be let in and to be proved is
that any gratification or valuable thing
has been given or offered. Therefore
the first thing that a prosecution has
got to establish before the burden
shifts to the accused is to show that
some gratification was offered and that
gratification or that valuable thing
may or may not be of very great value,
but nevertheless if it was established
that some article of value or some-
thing of value has been offered to the
person concerned, then the burden
shifts to him to show that he is not
guilty of the offence. If we do not
pass thig Bill as law, the result would
be we would be making a distinction
between the bribe giver and the bribe
taker, so far as the burden of proof
is concerned. In the case of the bribe
taker the presumption would apply to
him and he would be called upon to
defend that he is not guilty of taking
bribes, while in the case of the bribe
giver the ordinary law that the accus-
ed must be proved to be guilty beyond
reasonable doubt would prevail. I do
not know whether that would be what
we all seek for, namely equality be-
fore law.

My hon. friend Mr. Chacko referred
to the ancient history of Indian Penal
.Code and said that in those days they
made a distinction between the bribe
giver and the bribe taker. Possibly the
framers of the Penal Code had some
idea of the sort of persons whom they
were engaging to control and govern
the country which was not theirs. They
knew probably that tbe officers whore
they were employing would neces-
sarily extract money, because people
who were serving a foreign adminis-

tration could not be expected to be so
kind and sympathetic to the

of the country. That is why I th :
the law as it was then framed showed
a concession to those who tended to
offer bribes.

Shri P. T. Chacko: The same .thing
continues even now.

Shri Venkataraman: I beg to differ.
I pride myself that country
has improved wonderfully and very
well. I say categorically that today
the officers of our Government do not
extract any money from our people
and if there is any corruption at all,
it is because people who want to get
the benefits go and tempt the officers
and corrupt their morals. I am in
entire sympathy with the amendment
to section 165A and I support it
wholeheartedly because there is no
longer any need or necessity feor
making a distinction between the
bribe giver and the bribe taker in he
modern context.

All of us complain that bribery and
corruption are rampant. But when it
comes to a matter of punishing the cul-
prits, we change our ground. We
start shouting: *“Hang the black-
marketeer, hang the bribe giver and
the bribe taker.” But immediately
Government takes some extra authori-
ty that in a case of this kind where
a prima facie case is established, the
burden will be shifted to the other
side, then we begin saying that this
violates the fundamental principles.
This is in accord with and in tune
with the conditions prevalent and
ought to be passed by this House.

There is one point about which I
am in doubt. My hon. friend Mr.
Basu said that in this case, the benefit
of doubt will not be available to the
accused. That startled me. I do not
know of any case in India decided in
which they have interpreted this
particular clause, either in the 1947
parent Act_or in any other analogous
legislation—wherein the burden has
been shifted to the accused—that ~he
benefit of doubt will not be applied to
him. The benefit of doubt is a pri-
vilege which, unless the statute takes
away from the aceused, will always
be available to the accused person.
The court will always be entitled te
say that notwithstanding the presump-
tion cast on the accused if the cour®
is not satisfied on the evidence placed
before it that the burden of onus has
not been sufficiently established be-
yond reasonable doubt then the benefit
of doubt will certainly go to the ac-
cused I was, therefore, taxen by
surprise at Mr, Basu’s argument. I
should have liked to go into the de-
cisions in this matter.........
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Shri A. K. Basu: I was aware of the
decisions, but you, Sir, said that I
should be brief. I can give my hon.
friend the decision straightway—
Emperor vs. Prabhu, Allahabad Full
Bench, Chief Justice Igbal Ahmed
presiding.

Mr. Chairman: I do not want to in-
terrupt the hon. Member. But from
memory I can quote 41 Allahabad 402
where the. contrary principle has been
accepted.

Shri A. K. Basu: That is why I said
there has been conflict of decisions.

Mr. Chairman: Every High Court
has accepted the principle that the
onus never changes. It always rests
on the prosecution. If the accused
has to prove to the contrary, the
accused has to prove that the original
proposition is doubtful and an alterna-
tive theory is possible and will be en-
titled to the benefit of doubt.

Shri A. K. Basu: That undoubtedly
is the English practice, but it has not
been followed in this country.

Mr. Chairman: It is a principle re-
cognised by all the Hight Courts—at
any rate I can speak of Allahabad and
Punjab High Courts. But we need
not enter into a discussion of it,
})e%ctause it is not germane to the sub-

Shri Venkataraman: I was only try-
ing to show this paramount principle,
namely the benefit of doubt is avail-
able to the accused person and is not
taken away and cannot be taken away
unless the statute itself does it. No
statute anywhere has stated, so far as
I know that the principle of benefit
of doubt is taken away and that the
courts no longer have any authority
to exercise that right of acquitting
the accused person on that principle.
The language as it stands in this
clause that wunless the contrary is
proved the accused will be presumed
to be guilty does not in my opinion take
away the right of the courts to declare
an accused person acquitted purely on
the ground that the accused has the
benefit of doubt and the guilt has
not been established beyond dcubt.
Therefore, I submit that this Bill is
only a corollary to the other Bill
which we
to be supported.

Shri U. M. Trivedi (Chittor): We
have heard the hon. Member learned
in law discoursing on this subject very
well. But speaking as a layman
find this dificulty, and most of us
who have at one time or other to deal
with bribe takers have this great diffi-
culty, that this section 165A will not
serve the purpose for which it is
meant.

have passed and has got .

Mr. Chairman: The hon. Member
will remember that we have already
passed the Bills enacting section 165A
as an offence and the House is com-
mitted to the principle in respect of
section 165A.

Shri U. M. Trivedi: I am talking of
amendment of section 4 in clause 3 of
the Bill. I am only talking of the
principle of this, and only on this
ground that instead of making a law
and making a provision to the effect
that at least for some time to come
he will be afforded some protection we
are making this provision that the
bribe giver will also be penalised.
Everybody hates a bribe giver as
much as a bribe taker. There is no
doubt about it. But the present posi-
tion of law is this that somehow or
other every man who has some busi-
ness to do, who has some dealings
with Government officials, is forced
into givirg bribes. He gives bribes
and takes advantage of it, but he
hates the idea of giving bribes. (Dr.
Katju: Question.) He will welcome
it if there is a provision to protect
him rather than that his neck also
should be put into it. If you gave
him some protection and allowed him
saying ‘“although you may give a
bribe, we will pardon you, or not pro-
secute you, or at least we will hold
the prosecution or keep it in abeyance
for two years”, you will find ten
thousand  cases coming every year
against Government servants. I do
not know how my learned friend Mr.
Venkataraman went on suggesting
that all Government officers were
very honest. On the other hand we
see day after day that corruption is
growing. It is growing in such a
manner that where you did not find
it previously corruption has started
setting in.

We are embodying this clause in
the amendment of section 4 in the
manner provided here in -clause 3.
And we are saying that anybody who
is a bribe giver will also have this pre-
sumption against him. This sort of
threatening the bribe giver and trying
to shut up his mouth is putting a
premium on the bribe taker. He is
the only principal witness who will
be available to usinthe sense that he
would be an eye witness of the trans-
action which he himself has con-
ducted. :

Dr. Katju: May I know, Sir whether
this is in order? Section 165A has
actually been enacted, and my hon.
friend is discussing the point that
bribe givers ought to be protected.

Shri U. M. Trivedi: Am I to under-
stand then that this amendment of
section 4 as embodied in clause 3 of
the Bill is redundant and a super-
fluity?
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Mr. Chairman: May I suggest to the
hon. Member that when .we’' “change
the law and make the bribe -giver also
accountable for his offence or.conduct,
then it follows that as in the case of
the bribe taker the presumption  is
there if any illegal gratification
passes, simllarly it is logical that the
presumption should also be there in
the case of bribe giverr A new
offence is not being made. Only the
presumption is raised, as in the ¢
of the bribe taker. -

Shri U. M. Trivedi: I' dm also
talking of the presumption. The law
has been very nicely'dnalysed by Mr.
Basu as to what the presumption
should be and what should be followed
in the case of perjury or certain
things. But what I mean to suggest
is this that the moment there is a
question of gratification being given,
the presumption that we want to em-
body by this provision is such that
for all practical purposes we are
shutting out any evidence that can be
forthcoming against a bribe taker. In
other words we are giving a premium
to the bribe taker.

Mr. Chairman: That is done by the
enactment of the provision under
section 165A. The result is the bribe
giver also becomes guilty—not by this
logical extension of the principle.
That is the point of the Home Minis-
ter.

Shri U. M. Trivedi: He means _to
say that the provision under section
lBgA having been enacted, thjs is re-
dundant.

Mr. Chairman: He did not say that.
In that case the Bill would not be
brought up. :

Shri U. M. Trivedi: That is what I
say. Since the Bill has come up,
have we not got a right to say that
it is bad? I did not know that section
165A would be 80 ‘bad as the
principle.......... :

Mr. Chairman: But the House is
committed to the principle.

Shri U. M. Trivedi: 1f the Houss is
committed to the presumption also, I
have nothing to say.

Mr. Chairman: I am only pointing
sut how we are committed so far as
Section 165A is concerned, because
the House has passed that Bill.

Shri U. M. Trivedi: With respect
to that section 165A we are prviding
here:

“Where in any trial o. «u
offence punishable under section
163A of the Indian Penal Code, it
is proved that any gratification
(other than legal remuneration)”
—the word used first is ‘gratifica-
tion’, it is not defilned—*or any

"

valuable thing has been given or
- offered to :be. given or. atternpted’
to be given by an accused person,
it shall be presumed unless the
contrary is proved. ..that he gave
or offered to give or attempted to
give . that gratificatfon’ ‘or; that
valua&lg. thing, as the case may be
...... etc. -, D VN

“

When we say all these ‘things,- how
will any evidence be available against
a bribe taker? - The' 'moment this
thing is there, any iota of evidence
that can be forthcoming from -a -pribe
giver—or anybody—will be absolutely
shut out. So what I say is: why raise
this further bogey against -the bribe
giver? He might have given it for
anything. Do not try to make him an
accused. Let him say that he has
given it. Let it be said that it was
given for a particular object and that
it was achieved by this. Do not put a
rope round his neck and say: “The
moment you utter these words that
you have given this gratification—and
do not call it ‘gratification’—the
moment you give this, you become an
accused person by the very process of
your giving”. This will deprive us of
any evidence that will be forthcoming
against the bribe takers. That is the
only thing I want to point out.

Another thing to which 1 wish to
draw attention is this. We are insert-
ing a_new seetion. section 5A. The
previous section 5(4) provides that “a
police officer below the rank of Dcputy
Superintendent of Poliee shall not in-
vestigate any offérice punishable
under sub-section (2) without the
order of a Magistrate of the first class
or make any arrest therefor withaut
a warrant”. Now we are suggesting
something more in regard to investi-
gation - into "tases under this Act.” We
are saying: B

‘“Notwithstanding anything con-
tained in the Code of Criminal
Procedure, no police officer below
the rank, in the presidency towne
of Madras and Calcutta, of an as-
sistant - commissioner of police, In
the presidency town ¢f Bombay,
of a superintendent of police, and
elsewhere, of a deputy superin-
tendent of police, shsll investigate
any offence punishable under sec-
tion 161, section 1685 or section
165A of the Indian Penal Code or
under sub-section (2) of section 5
of this Act, without the order of
a presidency magistrate or a
magistrate of the first-class as the
case may be, or make any arrest
therefor without a warrant.” °

What happens in actual practice is
thig that a sub-inspector or inspector
investigates the cases. We have got
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no such provision to give any protec-
tion to anybody against whom an in-
vestigation has been conducted by a
sub-inspector or an inspector of police.

There is no doubt that this is a
sort of provision which says °‘No'.
Supposing you break this, what ad-
vantage does a person get by having
his case investigated by a person who
is much below the deputy superinten-
dent of police or an inspector or a sub-
inspector of police? We have abso-
lutely no provision anywhere to sug-
gest that such an investigation will
not be taken into consideration or
being of such a nature would be void
or that no advantage would he taken
of it. In actual practice this investi-
gation proceeds and the judges are
handicapped. They say: What can
be done? Investigation is investiga-
tion and let it go on. I would there-
fore request the hon. Home Minister
to look into this and make such a pro-
vision in the law as would serve a
useful purpose rather than keep it on
the statute book.
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