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Slight repetitions in a desire to take 
others along the correct path. 1 re­
quest I may be pax^loped i t  there haif 
been any repetitim. Now, Sir,- my 
submission is tjiat i^is House, should 
take,a very s^ious view, about,.; the 
impossibility, of piltting this Jaw ' 
effect From several, instances in re-, 
cent history, we ,know t^^at with the 
machinery which is ^ow  in the pos­
session of Government it will not be 
possible to put t^is few . into effect. 
Ev6n after six inonths or one year 
you will still find that in spite of ^ e  
fact that this legislation is there, the 
same condition - will stUl be prevailing. 
In spite of the fact that the hon. Home 
Minister has considered it fit to have 
a general legislation instead of ex­
isting ad hoc legislation, you will find 
that things will only he in the same 
condition as they are now.

One of the two causes of such in­
quiries as has been stated in the 
Statement of Objects and Reasons, 
will be a decision taken by the Gov­
ernment regarding the public impor­
tance of a case. But my submission is 
that Government win never taice a 
decision consistent with the opinion of 
the public. It has never done so, 
all this time. That is why I object 
to the Bill. r

Dr. Katju: The hon. Member who
has just spoken will forgive me if I 
say that I really have nothing to say. 
I have spoken twice or thrice on this 
Bill which soeaks for itself. I there­
fore, be? that the Bill, as amended, 
be passed.

Irtr.. Chairman: The question is:
-That the Bill, as amended, be

passed.”
The motion was adopted.

PREVENTION OF CORRUPTION 
(SECOND AMENDMENT) BILL

Mr. Chairman: The House will now
proceed with the further considera­
tion of the motion for consideration 
of the Bill further to amend the Pre­
vention of Corruption Act, 1947. Two 
hon. Members have already-spoken on 
this. If any other Member is de­
sirous of speaking, he may have his 
chance no^. ,

Shri P. T. Chacko (Meenachil): Ac­
cording to me, this Bill practically de­
feats the purpose of this legislation it­
self. I wish to draw the particular at­
tention of thie hon. Home Minister to , 
one or two specific things. While mov- 
ini; for the consideration of the Cri­
minal Law Amendment Bill, the hon. 
Minister classified the bribe givers into 
two catei?ories. He said there are of 
course victims from whom money is

extorted by the officers and there are 
also seducers who* actiJblly - s^ucd  the 
officers and im p o sea , bribe on them. 
He was very syn^palhetic when he 
spoke last as reg a r^ tiio se  ^ tc tin^  
from whom bribes are 'fextorted by 
the officers. He also said t|^at tneTek 
Chand Committee also , sQFmpathises 
with those class pf brjbj^f givers who 
are actually the victims Jrom whom 
extortion of money is made. Tins 
BiU makes not only no .difference 
between the two classes^ but it 
penalises both classes. ^.

I may be permitted to explain a 
little further. Clause 3 of the Bill 
read's: ' *

**, . . .the foilpwitig sub-sec­
tions shall be inserted, namely:

‘(2) Where in any trial of an 
offehce punishable under sekrtiion 
165A of the Indian Penal Code 
Act (XLV of 1860), it is proved 
that t any gratification (other than 
legal remuneration) or any valu­
able thing has been given or offer­
ed to be given or attempted to be 
given by an accused person, it 
shall be presumed unless the con­
trary is proved that he gave or 
offered to give or attempted to 
giV(e that gratiiflcation or that 
valuable thing, as the case may 
be. as a motive or reward such 
as is mentioned in action 161 of 
the Indian Penal Code or, as the 
case may be. without considera­
tion or for a consideration which 
he knows to be inadequate’.” 
Therefore, if it is proved in any 

trial of a case under section 165A of 
the Indian Penal Coder that a pers(Mi 
gave or attempted to give any gratifi­
cation or valuable thing without consi­
deration to an officer, it is to be pre­
sumed by the court that the inten­
tion was present to bribe the officer.

This question of making a distinc­
tion between those bribe givers who 
ai^ really the’ victims of those, who 
takp the bribe, and those who are 
seducers was actually considered even 
by the authors of the Indian Penal 
Code. This is what they say in their 
note on the draft Indian Penal Code:

“In all states of society, the re­
ceiving of a bribe is a bad action 
and may properly be made punish­
able. But whether the giving of 
a bribe ought or ought not to b« 
punished is a question which doef 
not admit of a short and general 
answer. There are countries in 
which the • giver of a bribe ought 
to be more severely punished than 
the receiver. The giver is general­
ly the temot.er, the receiver is the 
tempted. The giver is general­
ly rich, powerful, well-educated,— 
the rieceiver needy and ignorant.
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The giver is under no appr^en- 
sion of suffering any injury if he 
refuses to give. It is not by fear 
but by ambition that he is general­
ly induced to part with his money. 
Such a person is a proper subject 
of punishment. But there are 
countries where the case is widely 
different—where men give b rilw  
to magistrates from exactly the 
same feeling which leads them 
to give purses to robbers, or to pay 
ransom to pirates—^where men 
give bribes, l^ a u se  no man can 
without a bribe obtain common 
justice. In such countries we 
think that the giving of bribes is 
not a proper subject of punish­
ment. It would be absurd in such 
a state of society to reproach the 
giver of a bribe with comiptmg 
the virtue of public servants as 
it would be to say that the travel­
ler who delivers his money when 
a pistol is held to his breast cor­
rupts the virtue of the highway 
man.** 

p
My point is merely to show that 

thfe Question was actually consider­
ed by the authors of the penal code. 
They made a distinction between the 
two classes. Where the bribe giyer 
is actually a victim of extortion, they 
made it clear that they never wanted 
to pvmish the victim. In other cases 
where the bribe giver is ac^ally a 
seducer, they have ^ ° v ‘d ^  for 
punishment under the Penal ^
am referring to sections 116 and 109 
where abetment of offences also is 
maden imder these «ec-
tions. whether the offenw “  
mitted or not^ the a te tm e i^  of 
offence is Dunishable under ! s e c ti^  
101 and 165 of the Penal Code, the 
giving of illegal gratification or any 
valuable thing without any considera­
tion or without a proper consWera- 
tion, is punishabla Under sections 
116, and 109 read with sectioM 161 
and 165. the authors of ^  code pro­
vided punishment for the seduces. 
The distinction they wanted to make 
is clearly made in the Penal in
an indirect way because an abetment 
under section 116 or 109 is puriishable 
only when the intention is Pre­
sent. An abetment can b^ only m 
three ways: either by instigation or 
by aid or by conspiracy. Supposing, 
I offer lU. 100 to a public servant 
actually I never wanted any reward 
for that. I actually paid this Ite. 100 
simply because of the oppression of 
the public servant. It is a c ^  
the money, Rs. 100, is act^U y e x tc ^  
ed from me, and here I wiu n o t n® 
punishable under the Penal Code as it 
is. because the intention is not present.

It cannot be said that I  was instii^at- 
ing the officer to accept a bribe or to 
obtain a bribe from n\e. Thus the 
victim cannot be punished. Only in 
cases where the intention can be prov­
ed or, in other words, only in cases 
where the giver of a bribe instigates 
or aids or only where there is a cons­
piracy he can be pimished. The gist 
of a conspiracy or instigation or aid.
I need not again say, is the intention 
of the person concerned. So accord­
ing te the Indian Penal Code, the 
seducer—as named by our hon. Minis­
ter—and the victim are differentiated 
end under sections 116 and 109 of the 
Penal Code only the seducer can be 
punished because only in such cases 
the intention is present and that inten­
tion. as in the case of any other 
criminal prosecution, has to be prov­
ed beyond the shadow of a doubi by 
the prosecution itself.

Now under the Criminal Law (Amend­
ment) Act which we passed a few days 
back, the abetment of bribery itself is 
made a substantive offence. Of course, 
there is not much difference, because 
under the existing law, the Penal Code, 
an abetter is punishable under section
116 or under section 109 read with sec­
tion 161 or 165. The same thing is 
there in the new section 165A. Now, 
if we pass this clause also, my submis­
sion is that the distinction that was 
nicely made in the Penal Code will 
vanish. There will not be hereafter 
any difference between the seducer 
and the victim. Even if an officer ex­
torts money from me, even if I never 
wanted any reward for what I paid, 
even if I never had any intention of 
paying a bribe, I can be punished if 
clause 3 of this Bill becomes law, be­
cause it is herein stated that the inten­
tion may be presumed. Whenever a 
gratification is given to an officer it may 
be presumed that it was given as a re­
ward, or as a motive, which has to be 
proved in a prosecution for an offence 
under section 165 now. The fact that 
a valuable thing was paid without 
consideration or for a consideratioti 
which was known to be inadequate 
which ought to be proved by the pro­
secution, may also be presumed under' 
this clause. That means the intention 
need not be proved and so the distinc­
tion vanishes as soon as this becomes 
law. Hereafter bribe giving is punish­
able not only when it is an abetment 
of offences under secion 161 or 165 of 
the Penal Code by instigation or aid or 
conspiracy, but even otherwise. It is 
almost an amendment of the law of 
abetment itself, because the prosecu­
tion need only prove in this case that 
I have passed money, I have given 
something: that alone  ̂ is necessary. 
The essential thing that ought to be
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proved by the prosecution, my inten­
tion according to the Penal Code, that 
1 was instigating or I was corrupting 
the virtue of a public servant, need 
not hereafter be proved. Therefore, 
the difference between these two clas­
ses of bribe givers will vanish by pas­
sing this Bill. My submission is—if my 
interpretation is correct—I think it is 
correct—if this distinction will go 
away and if every victim of an offence 
under section 161 or 165 can be punish­
ed under section 165A, the purpose of 
the legislation itself will be defeated, 
because to my own knowledge, when­
ever any action is taken against an 
officer for accepting a bribe or for 
obtaining a bribe or for attempting to 
obtain a bribe, the evidence always 
comes from the person who actually 
oflered the bribe or who was coerced 
to offer the bribe. In other cases it 
is not possible to get any other direct 
evidence. We may get some circum­
stantial evidence alone, and in most 
cases when prosecution is launched, 
we find that the case is finally thrown 
out for want of evidence unless the 
bribe givers evidence is accepted. 
Under section 165A it has already been 
made a substantive offence. But even 
now as the law stands, my submission 
is that by the fact that a particular 
person has offered a gratification or a 
valuable thing to a person, he does not 
become, by virtue of that alone, an 
offender- Now if this is passed, if the 
presumption regarding motive is to be 
made in such cases, he can be punish­
ed and the burden is upon him to 
prove that he is innocent. So my sub­
mission is by taking away that dis­
tinction between the seducer and the 
victim, we are closing the source from 
which we used to get evidence. Here­
after no person will confess that he 
has offered a bribe or given a bribe 
because if he has given a bribe, he can 
be punished even where he was only 
a victim. He has to prove that the in­
tention was not present. And it is 
very difficult in most cases. So my 
submission is, if this BiU is passed, 
this will only help those corrupt ox^ic  
servants and nobody else. This will 
not improve the position even to a 
small extent because this section will 
only protect those corrupt officers who 
take bribe because he who has given 
the bribe, the victim, will never give 
it cut. Because if he gives it out, the 
entire burden comes upon him. There­
fore, my submission is that by passing 
this clause 3, the entire purpose of 
legislation will be defeated. So I sug­
gest that this asoect of the question 
may be considered by the Home Minis­
ter. This was considered by the au­
thors of the Indian Penal Code aai 
they made it impossible to punish a 
victim. Even now the Home Minister 
is very much in sympathy with those

victims and the Tek Chand Committee 
also—as evidenced from their report— 
were in great sympathy with those 
poor victims from whom bribes are 
actually extorted. So it is your duty 
that they should be protected. Only 
persons who deliberately offer bribes, 
only in cases where the intention is 
present, only in cases of instigation or 
conspiracy should, I submit, the bribe 
givers be punished and that can be 
dene under the new section 165A.

So my submission is that this aspect 
of clause 3 must be considered. I 
would request the hon. Home Minis­
ter to consider this: because there is 
a chance of defeating the purpose of 
the legislation itself. This clause may 
be deleted.

Shri A. K. Basu (North Bengal): 
Clause 3 of the Bill creates a presump­
tion of guilt against the accused and 
it throws on the accused the burden 
of rebutting that presumption. Ac­
cording to the principles of British 
jurisprudence, when a statute creates 
a presumption of guilt against the ac­
cused and there is the burden of re­
butting the presumption^ on him, the 
onus on the accused is not as onerous, 
the measure of the burden is not as 
heavy, as that which lies on the pro­
secution for proving the guilt of the 
accused person; the prosecution has to 
prove the guilt of an accused person 
beyond all reasonable doubt. But 
when that onus is placed on the ac­
cused he has only to satisfy the court 
of the probability of that which he is 
called upon to establish.

These are the principles which can­
not be forgotten when you are in this 
case copying the principles or, in fact, 
the actual words of the Prevention of 
Corruption Act of 1916, the English 
Act. That Act inter alia says:

“When in any proceedings 
against any person for an offence 
under the Pr^ention of corrup­
tion Act of 1906. . .

—the Prevention of Corruption Act of 
1906 creates offences similar to those 
under sections 165 and 160 of the In­
dian Penal Code—

**. . .it is proved that any consi­
deration has been given to a per­
son in the employ of a Government 
Department by a person holding a 
contract from the Government De­

partment, the consideration shall 
be deemed to have bec î given cor­
ruptly as such inducement or re­
ward as is mentioned in the Act 
unless the contrary is proved.’’
You will note the similarity of lan­

guage, in fact the sameness of lan­
guage. It creates the same kind of 
presumption under the same kind rf  
circumstances and it throws th eb u rd ^
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oil the accused by^the ii?brds “until the 
coatrary is proved'*. Therefore, you 
will see that section 2 (yf^thei English 
^ t  oftPrevention of Comipiicm of 1916 
IS aliMSt in identical terms with elause
3 of the Bill, and also, ol course, with 
section 4 of the parent Act, Adt' II of 
1947. iln a case under section 2; ^%s.
Carr-Briant—AU-England Lî W HepdWs,
1943, Vol. m , page 156—the* -Jiidge 
directed the jury—and that Was Afield 
to be*^ misdirection—that accused'has 
t i  disQharge the burden of proof to ^ e  
contrary, that the accused has to prove 
that the consideration was not given 
with any corrupt motive. The Judge 
further went on to say that he has not 
only to prove this but he has to prove 
this beyond all reasonable doubt. He 
asked the jury, “Are you satisfied that 
it has been proved beyond all reason­
able doubt? If you are not satisfied, 
find the accused guilty.” This was 
considered by the court of appeal to be 
a misdirection. The court of appeal 
held that burden on the accused is not 
as heavy as that which lies on the pro­
secution to prove the guilt of an ac­
cused person beyond reasonable doubt, 
l^ e  onus for rebutting the presump­
tion is discharged when the accus^ 
has satisfied the jury with regard to 
the probability of that which he is 
called upon to establish.

This case foUows the very well-known 
case decided by the House of Lords,
Chancellor Lord Sankey presiding?, re­
ported in Law Journal, 104, King’s 
Bench, page 433. of Woolmington vs.
Director of public Prosecution;- In this 
case Woolmington was tried on a charge 
of murder; Prosecution proved the 
k^ ing  of the wife of Woolmington by 
him of gun shot. Woolmington u)ok the 
defence of accident and he gave evi­
dence. On that the Judge charged,'the 
jury—^and that was held to be a mis­
direction by the House of Lords—that,
“If you are satisfied beyond reasonable 
doubt that Woolmington has killed his 
wife then on his plea of accident he will 
have to satisfy you that it was accident, 
and that beyond all reasonable doubt"
Now this was held by the House of 
Lords to be a misdirection and the 
classic words of Lord Sankey, Lord 
Chancellor. I would ask for your in­
dulgence to read out to you. The trial 
Judge told the jury. “If the killing has 
been proved b^ond reasonable doubt 
the accused must satisfy the jury that 
it was an accident.” Lord Chancellor 
Lord Sankey said;

•‘Just as there is evidence on be­
half of the prosecution so there 
may be evidence on behalf of the 
prisoner which may cause fi doubt 
as to his guilt. In either case he 
is entitled to the benefit of the 
doubt, but while the prosecution
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>fMstc|nrovet die of iherprisooet: 
dttieor^is n^Aiticbiburden laid ob tha < 
'^prlMoer te prove'his. inqpcence and 

it irimfflcient for himoto^oraise a . 
doulitias.to  his guilt. ^He^ia not 
bound toiaatisty the jury of his inr 
nocence. ■ iSvNo.. matter what v the

• > charge or wfaenelhe trial, the.pdnctr , 
ple4)hat prosecution mual.prove the 
guilt of thijpcisdner iff^part of th e  > 
common law..»^ England and no 
attempt to wktktle it down can be 
entertfuned.” ( lU . * .
This is the settled law of England 

llhd this has 'been fdlloM^, as''! have 
' said e&rlier, in Carr-Briant’s case. 
There ^^s‘ a cotifiicl of decfs'bns
in fodiian courts as ‘̂ tp whether the 
E n ^ sh  law on this fl;i4bject is good 
in this country. There'has been con­
flict ^between two Judges of the same 
Coiijrt—of the Calcutta High Court—  ̂
and bet^ffeen seven Judges of theFuU 
Bench of Allahabad, four on one, side 
and three on the other. Like that 
there has been conflict all over. I
shall place some of these decisions be­
fore you in shbrt for the purpose of 
t>ersiiading the hon. Horte Minister
that when he is enacting a provision 
in our statute book Allowing, and 
copyit^ in fact, the provisions of an 
English Act, ttie procedure of British 
junsiinidepce should also be in-
corporiated in that section.

Mr. OfaairmaB: I have heard the hon. 
Member at great length in regard to 
the principles that he wants to 'pro­
pound. He is prdt>ably toxious to 
support his amendment which ap- 
pelars <on the agenda paper. At this 
stage, w e are considering only the 
motion for consideration. This is not 
the proper time' for supporting his 
amendment. H^ will have another
occasion when he cah put forward
those arfguinents. At the present
itoment, if he-has an;Khing to say 
about the principled of the Bill, only 
that will be relevant. ’Let him there­
fore restrict himself to the principles 
underlying thii B itt •

Bam: I do not propose 
to move my amendment. I will aban­
don it. I t is,.for that reaspn that at 
tl^s stage I am trying to place before 
the Home Minister some of the circum- 
stancM, which he might consider when * 
formulating the Bill.- .

Mr.i C U tm an: If he does not in-
tehd moving his amendment, I cannot 
^  how his speech will be relevant. 
He h is pi*opoanded thfe doctrine of the 
betieflt of dolibt and eitplahied that 
the b e n ^ t of the doubt must be given 
to the ̂ accused at all stages and when 
there is even a l^gal presumption 
against him, the bnus of proof must still 
b e ^ th  the prosedCition. We are at this



stage concerned with the principles of 
the BilL We cannot go into the quesr 
’lion of defence and content of onus, 
and as he is not movlilg his amend­
ment I cannot see the relef^ahcy ,of his 
ffl?eech. > ■

Shri A. K. Basu: You know the rea­
son for, -my not intending .fo ^«^ve 
hiy amendment. Let me not enlarge on 
that. At this stage, I thought it w,OMld 
be relevant to poiM[(«W '^ a t the Bill 
is not properly ftiamed and that cer­
tain modifications ̂ should be effected in 

it.

Mr. Chairman: I do not want to
cut down his speech but he* will get 
another opportunity to explain these 
points more appropriately. ' In view 
of his statement that he does not in­
tend to move his amendment, he may 
not get that opportunity. So, let him 
avail of it now, but he should be brief.

Shri A. K. Basu: Very weU, Sir. In 
a  case in Calcutta. . . .

Dr. Katju: On a point of order. Sir.
May I mention that we are consider­
ing an amending Bill. The parent Act 
stands as it is. Under section 4 of the 
parent Act, it is a definite rule that 
if the bribe is of much greater value,
Ihen the presumption shall be made 
that it was being offered as an illegal 
gratification. Unless the contrary is 
proved that he did not accept it as an 
illegal •gratification, that shall ‘be the 
presumption. That section so far as 
the bribe taker is concerned is hot 
before the House at all. What this 
amending Bill seeks to do is to extend 
that particular privilege to the bribe 
giver My learned friend’s argu­
ments apply so far as the British juris­
prudence or principle of law is con­
cerned both to the bribe taker and the 
bribe giver. It is really a matter for 
separate consideration whether we 
should not amend the parent Act also 
In accordance with his views.'

Mr. Chairman: That is exactly what 
I was considering. He wants to ex­
patiate on the words “Unless the con­
trary ris proved”. But since he has 
practicially finished, I w6uld ask him 
to conclude ih ‘ two or three minutes.

Shri A. K. Bastt: I will not go into 
details* I would only say that there 
is a conflict of decisions between 
different Judges of the same court and 
Jtet^een different Judges of different 
courts. When you are cop3dng the 
British enactment of Prevention of 
Corruption 'Act, 1916, you should in- 
coroorate in your amendment the 
principles of British jurisprudence also.
Not to do that would mean that 
people would be convicted in a large 
number of cases on sifstjicion and that
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would be a flagrant violation of the 
principles of natural justice. *^!-am 
«ure theUiion. the Home Minister who 
l*i an. em in^t jurist would not be a 
party^.lQ such a thing.: . There is no 
doubt much corruption among public 
servants these days,, but to enact a 
procedure which is wrong on principle 
might do more mischief than g o ^ . 
Many of the public ̂ servants are honest. 
They would be -worrying from day to 
day about the, harassment because, of 
suspicion arid' likely prosecutit>n‘; It is 
only the dishonest t>ublic serv&nts 
who would not worry. It would' not 
be T^orth the while of the honest public 
servant to serve the Government and 
b^. under suspicion all the time and 

the risk of pr<?secution all 
the time. But it woulq be certain­
ly worth the risk of dishonest public 
servants to do . so*. The result would 
be that in cQurse of time the Govern­
ment would be left with only dishonest 
public servants. to carry on. That is 
my fear.

I put an unstarred question to the 
hon. the Home Minister and his ans­
wer to it is very important in this con­
nection. During the ccdendar years 
1947-—52 the cases against gazetted offi­
cers sent up for trial numbered 118. 
Number of cases pending in trial 
courts.was 21. Number of cases which 
resulted in conviction was 37. Num­
ber of acquittals was 52. Number of 
cases in which prosecution was with­
drawn was six. Number of cases in 
which accused absconded was two. 
Thus, out of lia  prosecutions of public 
servants, only about 37 convictions 
took place. - 1 do submit that prosecu­
tions against public servants must be 
launched with much more care than 
that.' How could you prosecute 118 
people without justification. The hon. 
Minister should see to it that these 
prosecutions are not launched without 
due enquiry, not merely on the opinion 
of the Inspector-General of Police or 
of the law officers of the Special Police 
Establishment, but the opinion of Gov- 
ernmepfs lawyers should be obtained 
In every case before such prosecutions 
are launched. There are many public 
servants who, as I have said, are loyal 
and deserve these safeguards in the 
hands of their employer, the Home 
Minister.

Shri Venkataraman (Tanjore): This 
Is a  Bill which is consequential in its 
nature. After we passed the Criminal 
Law amendment creating the offence 
of bribe giving as one of the offences 
under the Penal Code with a specific 
section 165A, it has become neces­
sary to bring the budren of proof In 
regard to convictions In respect of 
those offences on a par with that of 
offences of bribe taking. In the parent 
Act, namely, the Prevention of Cor- 
riiption Act, 1947, provision has been
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made for conviction of persons who 
take bribes and there the ordinary 
rule of law that a person should be 
proved to be guilty is modified to a 
small extent to throw the onus or 
burden on the other side where circum­
stances tend to show that there is a 
chance of corrupt practices having pre­
vailed on that occasion.

It is not as if that a person is mere­
ly charged and brought before the 
court and immediately he is asked to 
give due proof that he is not guilty of 
corruption. On the contrary circum­
stantial evidence is let in and then 
certaih positive pit)ofs are brought 
forward on the strength of which only 
the presumption is shifted from the 
prosecution to the accused. Even in 
civil cases we know occasions where 
the burden of proof is shifted from 
one party to the other. If my hon. 
friends will read a little more care­
fully they will find that it is not as if 
that a person on mere charge is called 
upon to prove that he is not guilty. 
Ota the contrary the evidence that has 
got to be let in and to be proved is 
that any gratification or valuable thing 
has been c^ven or oflPered. Therefore 
the first &ing that a prosecution has 
got to establish before the burden 
shifts to the accused is to show that 
some gratification was offered and that 
gratification or that valuable thing 
may or may not be of very great value, 
but nevertheless if it was established 
that some article of value or some­
thing of value has been offered to the 
person concerned, then the burden 
shifts to him to show that he is not 
guilty of the offence. If we do not 
pass thi^ Bill as law, the result would 
be we would be making a distinction 
between the bribe giver and the bribe 
taker, so far as the burden of proof 
is concerned. In the case of the bribe 
taker the presumption would apply to 
him and he would be called upon to 
defend that he is not guilty of taking 
bribes, while in the case of the bribe 
giver the ordinary law that the accus­
ed must be p ro v ^  to be guilty beyond 
reasonable doubt would prevail. I do 
not know whether that would be what 
we all seek for, namely equality be­
fore law.

My hon. friend Mr. Chacko referred
to the ancient history of Indian Penal 
Code and said that in those days they 
made a distinction between the bribe 
giver and the bribe taker. Possibly the 
framers of the Penal Code had some 
idea of the sort of persons whom they 
were engaging to control and govern 
the country which was not theirs! They 
knew probably that tbe officers whom 
they were employing would neces­
sarily extract money, because people 
who were serving a foreign adminis-

toation could not be expected to be si> 
kind an^ sympathetic to the people 
of the country. That is why I think 
the law as it was then framed showed 
a concession to those who tended to  
offer bribes.

Sbri P. T. Chacko: The same thin& 
continues even now.

Shri VenkataramaB: I beg to differ. 
I pride myself that my country
has improved wonderfully and very 
well. I say categorically that today 
the Officers of our Government do not 
extract any money from our people 
and if there is any corruption at alU 
it is because people who want to get 
the benefits go and tempt the officers 
and corrupt their morals. I am in 
entire sympathy with the amendment 
to section 165A and I support it
wholeheartedly because there is no 
longer any need or necessity for 
making a distinction between the 
bribe giver and the bribe taker in .he 
modern context.

All of us complain that bribery and 
corruption are rampant. But when it 
comes to a matter of punishing the cul­
prits, we change our ground. We 
start shouting: ‘ Hai^ the black-
marketeer, hang the bribe giver and 
the Ipribe taker.** But immediately
Government takes some extra authori­
ty that in a case of this kind where 
a prima facie case is established, the 
burden will be shifted to the other 
side, then we begin saying that this 
violates the fundamental principles. 
This is in accord with and in tune 
with the conditions prevalent and 
ought to be passed by this House.

There is one point about which I 
am in doubt. My hon. friend Mr. 
Basu said that in this case, the benefit 
of doubt will not be available to the 
accused. That startled me. I do not 
know of any case in India decided in 
which they have interpreted this 
particular clause, either in the 1M7 
parent Act^pr in any other analogous 
legislation—wherein the burden has 
been shifted to the accused—^that::he 
benefit of doubt will not be applied to 
him. The benefit of doubt is a pri­
vilege which, unless the statute takes 
away from the accused, wiU always 
be available to the accused person. 
The court will always be entitled te 
say that notwithstanding the presump­
tion cast on the accus^ if the couif 
is not satisfied on the evidence placed 
before it that the burden of onus has 
not been sufficiently established be­
yond reasonable doubt then the benefit 
of doubt will certainly go to the ac­
cused I was, therefore, taicen by 
surprise at Mr. Basu’s argument. I  
should have liked to go into the de^ 
cisions in this matter..........



4827 Prevention of Corruption 29 JULY 1952 (Second Amendment) BiU 482»

Shri A. HL Baiu: 1 was aware of the 
decisions, but you, Sir, said that I 

should be brief. I can give my hon. 
triend the decision straightway— 
Emperor vs, Prabhu, Allahabad Full 
Bench, Chief Justice Iqbal Ahmed 
presiding.

Mr. Chairman: I do not want to in­
terrupt the hon. Member. But from 
memory I can quote 41 Allahabad 402 
where the contrary principle has been 
accepted.

Sbri A. K. Basu: That is why I said 
there has been conflict of decisions.

Mr. Chairman: Every High Court
has accepted the principle that the 
onus never changes. It always rests 
on the prosecution. If the accused 
has to prove to the contrary, the 
accused has to prove that the original 
proposition is doubtful and an alterna­
tive theory is possible and will be en­
titled to the benefit of doubt.

Shri A. K. Basu: That undoubtedly 
is the English practice, but it has not 
been followed in this country.

Mr. Chairman: It is a principle re­
cognised by all the Right Courts—at 
any rate I can speak of Allahabad and 
Punjab High Courts. But we need 
not enter into a discussion of it, 
because it is not germane to the sub­
ject.

Shri Venkataraman: I was only try­
ing to show this paramount principle, 
namely the benefit of doubt is avail­
able to the accused person and is not 
taken away and cannot be taken away 
unless the statute itself does it. No 
statute an3Twhere has stated, so far as 
I know that the principle of benefit 
of doubt is taken away and that the 
courts no longer have any authority 
to exercise that right of acquitting 
the accused person on that principle. 
The language as it stands in this 
clause that unless the contrary is 
proved the accused will be presumed 
to be guilty does not in my opinion take 
away the right of the courts to declare 
an accused person acquitted purely on 
the ground ^ a t  the accused has the 
beneit of doubt and the guilt has 
not been established beyond doubt. 
Therefore, I submit that tbis Bill is 
only a corollary to the other Bill 
which we have passed and has got 
to be supported.

Shri U. M. Trivcdi (Chittor): We 
have heard the hon. Member learned 
in law discoursing on this subject very 
well. But speaking as a layman I 
find this difficulty, and most of us 
who have at one time or other to deal 
with bribe takers have this great diffi­
culty, that this section 165A will not 
serve the purpose for which it is 
meant.

Mr. Chairman: The hon. Member
will remember that we have already 
passed the Bills enacting section 165A 
as an offence and the House is com* 
mitted to the principle in respect of 
section 165A.

Shri U. M. Trivedi: I am talking of 
amendment of section 4 in clause 3 of 
the Bill. I am only talking of the 
principle of this, and only on this 
ground that instead of making a law 
and making a provision to the effect 
that at least for some time to come 
he will be afforded some protection we 
are making this provisicm that the 
bribe giver will also be penalised. 
Everybody hates a bribe giver as 
much as a bribe taker. There is no 
doubt about it. But the present posi­
tion of law is this that somehow or 
other every man who has some busi­
ness to do, who has some dealings 
with Government officials, is fo rc ^  
into giving bribes. He gives bribes 
and takes advantage of it, but he 
hates the idea of giving bribes. (Dr. 
Katju: Question.) He will welcome
it if there is a provision to protect 
him rather than that his neck also 
should be put into it. If you gave 
him some protection and allowed him 
sa3̂ ng “although you may give a 
bribe, we will pardon you, or not pro­
secute you, or at least we will hold 
the prosecution or keep it in abeyance 
for two years”, you will find ten 
thousand cases coming every year 
against Government servants. I do 
not know how my learned friend Mr. 
Venkataraman went on suggesting 
that all Government officers were 
very honest. On the other hand we 
see day after day that corruption is 
growing. It is growing in such a 
manner that where you did not find 
it previously corruption has started 
setting in.

We are embodying this clause in 
the amendment of section 4 in the 
manner provided here in clause 3. 
And we are saying that anybody who 
is a bribe giver will also have this pre­
sumption against him. This sort of 
threatening the bribe giver and trying 
to shut up his mouth is putting a 
premium on the bribe taker. He is 
the only principal witness who will 
be available to us in the sense that he 
would be an eye witness of the trans­
action which he himself has con­
ducted.

Dr. Katjn: May I know. Sir whether 
this is in order? Section 165A has 
actually been enacted, and my hon. 
friend is discussing the point that 
bribe givers ought to be protected.

Shri U. M. Trivedir Am I to under­
stand then that this amendment of 
section 4 as embodied in clause 3 of 
the Bill is redundant and a super­
fluity?
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Mr. Chainiuui: May I suggest to the 
hon. Member tiuit when we'"\:hange 
the lav  and make the bribe giver also 
accountable for his offence oruconduct, 
then it follows that as in the case cl 
the bribe ^ e r  the presumptioa is 
there if any illegal gratification 
passes, similarly it is logical thal» Ihe 
presumption ^ou ld  also be there iQ 
the case of bribe giver. A . new 
ofifence is not b e i^  made. Only the 
presumptk>n is raised, as in the case 
of the bribe taker.

Shri U. M. Trivedi: I dm also
talking of the presimiption: The law
has been very nicely‘ dnal3^ed by Mr. 
Basu as to what the presumption 
should be and what shotild be followed 
in the case ol perjury or certain 
things. But what I mean to suggest 
is this that the moment there is a 
question of fnratification beij^ given^ 
the presumption that we want to em­
body by thLs provision is such that
for all practical purposes we are
shutting out any evidence that can be 
forthcoming against a bribe taker. In 
other words we are giving a premiimi 
to the bribe taker.

Mr. C^liaimuui: That is done by the 
enactment of the provision under 
section 165A. The result is the bribe 
giver also becomes guilty—not by this 
logical extension of the principle. 
That is the point of the Home Minis­
ter.

Shri U. M. Trivedi: He means to 
say that the provision under section 
l65A having been enacted, thj^ is re­
dundant.

Mr. ChaicBun: He did not say th a t 
In that case the Bill would not be 
brought up.

Shri U. M. Trivedi: That is what I 
say. Since the Bill has come up, 
have we not got a right to say that 
it is bad? I did not know that section 
165A would be so bad as the
principle......

Mr. Chalmuui: But the House is 
committed to the principle.

Shri U. M. Trllredi: If tiie House is 
committed to the presumption also, I 
have nothing to say*

Mr. Chalmuui: I am only pointing
3ut how we are committed so far as 
Section 165A is concerned, because 
the House has passed that Bill.

Shri U. M. Trivedi: With respect 
to that section 165A we are providing 
here:

“Where in any trial o.. au 
offence punishable under section 
165A of the Indian Penal Code, it 
is proved that any gratification 
(other than legal remtmeration)** 
—the word used first is ‘gratifica­
tion*, it is not defined— *or any

valuable thing has been given or 
offered to be given or. attempted^ 
to be given by an accused person, 
it shall be presumed ' unless the 
contrary is proved.. A a t  he gave 
or offered to give or attempted to 
give that gratification ihmt 
valuable thing, as the case may be 
...... .. t. : m',.!
When we say all these things, how 

will any evidence be avi^Ilable against 
a bribe taker? The' moment this 
thing is there, any iota of evidence 
that can be forthcoming from a ^bfibe 
giver—or anybody—will be absolutely 
shut out. So what I say is: why raise 
this further bogey against the bribe 
giver? He might have given it for 
an3̂ hing. Do not try to make him an 
accused. Let him say that he has 
given it. Let it be said that it was 
given for a particular object and that 
it was achieved by this. Do not put a 
rope round his neck and say: **The
moment you utter these words that 
you havp given this gratification—and 
do not call it ‘gratification’—the 
moment you give this, you become an 
accused person by the very proccss of 
your giving”. This will deprive us of 
any evidence that will be forthcoming 
against the bribe takers. That is the 
only thing I want to point out.

Another thing to which I wish to 
draw attention is this. We are insert^ 
ing a. new section, section 5A. The 
previous section 5(4) provides that “a 
police officer below the rank of Deputy 
Superintendent of Police shall not in­
vestigate any offence punishable 
under sub-section (2) without the 
order of a Magistrate of the first class 
or make any arrest therefor without 
a warrant”. Now we are suggeafting 
something more in regard to investi­
gation into’̂ trases under this Act.' We 
are sa3ring:

“Notwithstanding anything con­
tained in the Code of CMminal 
Procedure, no police officer below 
the rank, in the presidency town^' 
of Madras and Calcutta, of an as­
sistant • commissioner of police, Jn 
the presidency town 6f Bombay, 
of a superintendent of police, and 
elsewhere* of a depii^ superin­
tendent of police, shall Investigate 
any offence punishable under sec­
tion 161, section 165 or section 
165A of the Indian Penal Code or 
under sub-section (2) of section 5 
of this Act, without the order of 
a presidency magistrate or a 
magistrate of the first-class, as the 
case may be, or make any arrest 
therefor without a warrant.” "
What happens in actual practice Is 

this that a sub-inspector or inspector 
investigates the cases. We have got
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no such provision to give any protec­
tion to anybody against whom an in­
vestigation has been conducted by a 
sub-inspector or an inspector of police.

There is no doubt that this is a 
sort of provision which says ‘No’. 
Supposing you break this, what ad­
vantage does a person get by having 
his case investigated by a person who 
is much below the deputy superinten­
dent of police or an inspector or a sub­
inspector of police? We have abso­
lutely no provision anjrwhere to sug­
gest that such an investigation will 
not be taken into consideration or 
being of such a nature would be void 
or that no advantage would be taken 
of i t  In actual practice this investi­
gation proceeds and the Judges are 
handicapped. They say: What can
be done? Investigation is investiga­
tion and let it go on. I would there­
fore request the hon. Home Minister 
to look into this and make such a pro­
vision in the law as would serve a 
useful purpose rather than keep it on 
the statute book.

(̂ JTTST

(laym an ) %

% ^  ftivrc f

jfi
>i5t"

a ik  ^JifcTT

^  ft? (corrup tion )

^PWTT ^  n f  t ,  I
a ik  ^  ^

^  t  I apft
4»T»dK*<H ftr
^  3ftr ^  ^  ^  ^  SP[fW

fnr ^  5i iTRwr

f , ^  t  I anr
5 f r  ^  ?nr ft »i# t  

aftr TI*5 TT T̂6T ?R5 ^  ̂
f*T ^  'TPT ?ft I
«TN IfPJJT IRT^, 3TN I t
iwRT ajK ^  ^
^  ^  WV ^  f t m ,  w  #  ^

*i*i % *PCT %
JTT an^ ^  an^

^  % f ^ ,
^  Pf̂ it T̂?rT t  I
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4«niir«<jr
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f
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(«TfiRT <to ^iTo firwrft)
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T t f t m  ^  «ft I
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^  3TN vtftm  *1̂  ^  ann: arrr 
Pl» ^  ^  ^  3fPI
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riMidtfd' ^  a n r g ^  5 eft 
ftmdHd #  fff ^  ^  r̂r 5F?
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ĴT'TT ar̂ > ^  'J|̂ î
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f t r i  T’ff ftfw % 3?TT w  
^  f  I ^  ?inr * n r ^  

ft> jRfR % fk w R ito  
^  fhsT arr^, ^  % a r c  
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^#0T ftr 5 »  wWf ^  VT^! ^  ftf

*̂11̂ 1 nfirlRr H < i'^  wrf^ % fTO % 
a i ^  fW t WT i f  afhc 
^  TT flTT 'IWr 3TT
TfT *f'W  % *1^ j

w*nff <T ?it € tv  inpw 'dwi
art T^r I  I IF  firw |r

^ aftr ftrfsRCT 

5(n^ %i?HTar#vT5TTt ftr%Jtf^wT5fr 
T T % W i n ^  ^ ^  (sa fe­
gu ard ) fro  % ^  *rtt? #»ff 

f̂ FT ^  51WTT *̂11 VFcfr I 
^  aft^ ^  tiai^ »T ^  ?R> I 
TO ^  f?T5TT ^  ai^ t  I

Shri U. S. Dabe (Basti Distt.- 
North) rose—

Mr. ClwlnaaB: If the hoo. Member 
wants to make any new points in re­
gard to the principles of the Bill, I 
will certainly allow him.

Shri U. S. Dube; Sir, I want to sup­
port the principle of this Bill.

I am surprised to hear some of the 
speeches made in this House on the 
principles of this Bill. On the one 
hand, there is a hue and cry for stop­
ping corruption and for rooting it out 
from both officials and non*offlcial8. 
The very fact that the Government 
has to bring forward a Bill called the 
Prevention of Corruption Bill is clear 
proof that some extraordinary 
measures have to be taken.

Much has been said that the onus 
of proving the innocence or otherwise 
being placed on the person charged is 
not in keeping with the ordinary princi­
ples of law. Now, I am reminded of 
a similar provision in the Excise Act 
in U.P. When you want to stop a cer­
tain vice prevailing in the community, 
specific measures have to be adopt^. 
Having accepted, the principle by 
enacting section 165A,......

8hrl V. T. Cbaeko: Then, why this 
Bill?
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Sliri U. S. Dube: You have already 
accepted that the bribe g iv^  is as 
much guilty as the bribe taker. By 
enacting this clause you want that the 
moment it is proved that a particular 
person has given a certain sum to an 
official, then, the onus is on this per­
son to prove that the money given is 
for some reason other than illegal 
gratification. That is the principle 
underlying this particular provision 
of the Bill;

Although I submit that the remedy 
that is allowed in this Bill is not suffi­
cient to root out the corruption preva­
lent, yet, the Government has moved, 
although in a half-hearted way in this 
matter. When you have got special 
evils to deal with, some special re­
medies have also to come in. This 
House should not grudge the least in 
giving the Government this Bill and 
I submit that on this account, the pro­
visions of this Bill are highly to be 
commended. Of course, as my other 
hon. friend said, I do not take the 
view that Government officials have 
become angels. Government officials 
and the public, both are to be blamed 
in this matter. Unfortunately, 
throughout the length and breadth of 
the country, there is a stinking atmos­
phere. Every walk of life has become 
intolerable. But, in spite of all this, 
.some measures have to be adopted. 
What those measures .should be is a 
bigger question for this House to take 
up. The House will have to solve that 
bigger problem which of course in­
volves the solution of the economic 
problem, which is beyond the scope 
of this Bill. That the House will have 
to take up separately if we have the 
in terests of the country at heart.

But then this small measure which 
the Government wants to have in its 
possessions to deal with those who 
give bribes. A suggestion has been 
made that some of the people are 
forced to give bribes; the officers or 
the Government servants sometimes, 
in order to extort money, resort to 
unfair means, and sometimes it 
amounts to extortion. Extortion is a 
separate offence punishable under the 
Indian Penal Code and for that you 
cannot say that this Bill should make 
a provision separately. Here you 
take the very simple view that the 
bribe giver and the bribe taker« both 
are equally guilty, and then you,liav« 
got separate provisions under 
Criminal Law' Amendment Act whSre 
you give pardon to those persons who 
come forward and say that they have 
given a particular sum of money, as 
bribe and in that way they are safe. 
I do not find that there is any fore­
going of the principle in enacting this 
Bill, and therefore I support it.
117 P.S.D.

The Minister of Home Affairs and 
Stales (Dr. Katja): The object of the 
Bill is a very plain and a very short 
one. It follows the recommendation of 
the Bakshi Tek Chand Committee. 
That Committee reported that bribe- 
giving should be made a substantive 
offence. Parliament has accepted that 
recommendation and that has been 
made a substantive offence.

Now comes this question about 
method of proof. In the existing Pre­
vention of Corruption Act, section 4 
provides that as a piece of evidence, if 
you find that something has been taken, 
accepted by the bribe taker which is 
out of all proportion to the circum­
stances of the case, then the court shall 
presuipe that the object was an unlaw­
ful object. The same thing now must 
be made applicable to the bribe giver. 
If any bribe giver goes, let us say, 
with a diamond necklace to the house 
of a public servant getting Rs. 300 and 
offers that diamond necklace “to him, 
the circumstances being that the gift 
was completely out of all proportion to 
any lawful object—no relationship, no 
justification—then, the court shall pre­
sume as a rule of evidence that it was 
intended to be given as an illegal 
gratification. The amending Bill oniy 
wishes to insert it.

My hon. friend whom I have learnt 
to greatly respect ever since I have 
come to know him here—I congratulate 
him on his great research—quoted from 
a book which I have been longing to 
see for many, many years, the original 
report of the framers, not of the Penal 
Code, but of the draft Penal Code 
which was prepared by Macaulay when 
he was 35 years old and he came out 
as Law Member here. He prepared a 
draft Penal Code which was subse­
quently revised 25 years later, con­
siderably altered, amended, and then 
enacted as our Penal Code here. And 
he cited some passages from that book. 
Very well. I mean this book was print­
ed in 1837. I thought back as a matter 
of history and that was the 3̂ ar when 
Queen Victoria at the age of 19 ascend­
ed the throne of England. Now. in 115 
years much water has flown under the 
bridge. The Constitution of the State 
has changed. The East India Company 
was ruling at that time.

An Hon. Member: But human nature 
has not changed.

Dr. Katju. Human nature remains 
the same. I know that. But it is really 
not of much use to us.

Extortion has been there all along, 
but please remember that seduction on



4641 Prevention of Corruption 29 JULV 1952 (Second Amendment) fiiU iM i

[Dr. K atjul
a large scale has followed from the 
Police State becoming a Welfare State. 
1 am not troubled by bribes of Rs. two, 
Rs. five or Rs. ten; allowing a gadiwala 
to go on a kutcha road etc. Who 
would prosecute him for that? He is 
entitled to all our sympathy. We are 
thinking of prosecuting persons offer­
ing bribes of Rs. 10,000, Rs. 20,000, Rs. 
50,000 etc. They may not be caught, 
one bon. friend said. As a lawyer I 
know it. A bribe is arranged in 
Allahabad, and is paid in the Puniab 
Mail somewhere near Etawah. Some­
times it is a very difficult proposition, 
but that is the danger. It is those 
things to which it will be applied.

And do not let us be very wasteful 
of our 63nnpathy upon these bribe 
givers. They never come to give evi­
dence, you may take it from me. They 
never do it because it is not their pur­
pose to corrupt one particular indi­
vidual officer. They want to corrupt 
the whole department, a whole series 
of officers. Some one out it very mildly 
and said well, that is one particular 
individual. That is not the case.. They 
want to corrupt “A” and his successors 
one after the other, and if they were to 
give evidence, then the result would 
be that they would be ostracised by the 
whole department. They may get one 
officer punished, but the result would 
be the entire office will not allow them 
to come again, and their business will 
completely suffer. 1 do not want to 
go into all that.

There is one circumstance which 
hfis been overlooked in this discussion, 
VIZ., that there is the Government or 
the superintendent of police or the 
district magistrate whoever it may be, 
who starts the prosecution. You must 
attribute some sense, some common 
sense, to the person who starts the pro­
secution. If it is a case of extortion, 
then, only a fool will ever prosecute 
the bribe giver, treat him as a witness, 
and produce him as a first witness in 
the case. It is only when the bribe 
giver is the seducer that the question 
of his prosecution always starts, and 
these seducers are people very highly 
placed. No one is going to prosecute the 
poor mamuli givers as they are called. 
I do not want to take up the time of 
the House, for we have discussed that 
at great length.

The objeet of this Bill is a very shert 
one, viz,, to apply, that rule of law, the 
rule of evidence which is applicable to 
bribe takers and which forms part of 
our parent Act. And then there ia one 
pirticular amendment which speaka of

the new offence of criminal mis­
conduct-—the House knows about that, 
that in 1947, in order to punish corrupt 
officers, an offence was invented, if I 
may say so, called criminal misconduct. 
If you are in possession of property, 
riches, far exceeding your emoluments, 
then the presumption is that you have 
made this money out of illegal gains, 
and you may be punished. Now, one 
particular High Court said a man who 
IS guilty of criminal misconduct cannot 
be prosecuted for criminal breach of 
trust—a proposition, which is not 
acceptable. So. one of the amendments 
is for the correction of that. The other 
amendments are for the purpose as to 
who should investigate into these cases 
of criminal corruption. The parent Act 
provides that the investigation should 
be by a senior police officer of the sta­
tus of deputy superintendent of police. 
In different provinces there are diffe­
rent officers of that status, but under 
different names, and so we have pro­
vided that.

There is nothing else in this Bill. So 
1 would respectfully suggest that after 
this explanation that I have ventured 
to give, the House will take the Bill 
into con^deration and will pass it, may 
I say, within ten minutes or 20 minutes, 
and be done with it, be done with bribe 
givers and bribe takers for the time 
being.

Mr. Chairman; The question is:
“T h a t the Bill fu r th e r  to  amend

the Prevention of Corruption Act,
1947, be taken into consideration.”

The motion was adopted.
Clause 2 was added to the Bill.

Clause 3.—{Amendment of section 4 
etc.)

Mr. Chairman: The hon. Member 
Mr. P. T. Chacko has given notice of 
an amendment. That is not in order 
because it seeks merely to negative the 
entire clause.

Shri P. T. Chacko: Even though the 
amendment is not in order I am entitl­
ed to oppose the clause.

Mr. Chairmaii: That is a different 
matter. First I am considering only 
the amendments to this clause 3. If 
there are no amendments, the hon. 
Member can have his chance to speak 
on this clause.

As I find ho amendments are being 
moved, I shall call upon the hon. Mem­
ber to speak. I may remind him that 
he has had his full say on this provision 
when he was speaking on the motion
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for consideration. I shall therefore re­
quest him not to repeat those very 
arguments which have already been 
made.

Shri P. T. Chacko: I shall be very 
brief, Sir. I want to speak because I 
find that my speech on the motion for 
consideration has not been understood 
properly or perhaps I did not make 
myself sufficiently clear.

The point I wanted to make clear 
was that the Indian Penal Code, as it 
is. has made a distinction between 
those who are victims of extortion, and 
those who are seducers. The hon. 
Minister was saying that I was quoting 
from a book which was printed in 1837. 
It is true, but the value of that book 
and the observations in it have not de­
creased in importance by the change 
of times. The conditions are now 
v’orse actually. Mr. Venkataraman
said that our officers have become
angels. I do not believe for a moment 
that the officers have become angels 
simply because we have attained inde­
pendence. They have become worse 
now. This very fact that the hon. 
Home Minister thought of introducing 
a Bill of this nature and getting it 
passed into an Act, and the fact that in 
the last so many years we were having 
the Prevention of Corruption Act in 
force, show that the conditions nave 
not improved. I, therefore, wanted to 
make clear the distinction which was 
drawn by the authors of the Code them­
selves.

The question is, how is it that they 
maintain the distinction? Some of my 
hon. friends were saying that simply 
because we accepted section 165A in the 
Criminal Law Amendment Bill, we 
have accepted the principle that bribe 
givers should be punished. My sub­
mission is that it is not so. Under 
section 165A  what is stated is merely 
this, that an abettor of an offence under 
sections 161 and 165 of the Penal Code 
is punishable with so many years of 
imprisonment. Under that section, 
even as it is passed by this Parliament, 
only an abettor of an offence under 
section 161 or section 165 is punishable, 
not all givers of bribes. Under section 
j 65A , I still maintain that anybody 
who offers a bribe or attempts to offer 
a bribe cannot be punished, because 
that section contemplates punishment 
for an abetment of the offence under 
s''ctions 161 and 165 only.

Now the question arises as to what 
irf abetment. Many of my hon. friends 
may not know it, but those who are 
acquainted with the provisions of l iw 
know what it is—it can only be by 
instigation or by aid or by conspira iy. 
V7bat is the gist of the offence? The

gist of the offence is the intention. If 
it should be that my offering a brio»? 
of say Rs. 100 to a public servant 
should become an offence under the 
new section 165A, my intention to in«ti- 
;?ate the bribe taker to accept that bribe 
.ihould be proved by the prosecution, 
may I say. beyond the shadow of a 
Qoubt. Even by passing section 165A. 
my submission is that we have not 
accepted the principle that every person 
who offers a bribe should be punished. 
We have maintained that distinction 
between those persons who are really 
victims and those who actually seduce 
Ine officers or impose a bribe on them. 
Under section 165A—also as was pre- 
\ iously in the Indian Penal Code— 
only abetment is punishable. Even bo  
fore the passing of the section 
abetment of an offence under section 
161 or section 165 was punishable under 
sections 116 and 109. These latle*; 
.sections deal with abetment of an 
offence, one of them deals with a r-ase 
where the offence is committed, while 
the other deals with a case where the 
offence is not conmiitted or has not 
Uken place. What we have done in 
section 165A was simply to bring these 
two together into one single section in 
t ie amending Bill. The legal posHion 
icmains as it was before. So the 
position is the same as at the time that 
original Penal Code was drafted, .^nd 
vvhen those remarks which I referred lo 
:i little earlier were made.

But we are now making a vital 
change in the law. It is not just allow­
ing the court to draw a presumption 
in the case of the main perpetrator of 
tne offence, as provided for in the 
parent Act, where only the cast  ̂ of 
persons who receive bribes is con­
templated, to whom only the pre- 
.sumption applies. I have no doubt 
fvery one will agree that in all cases 
ihe persons who receive bribes are 
guilty. But in the case of those who 
ofter bribes, they are not guilty i.i all 
cases. In the Indian Penal Code that 
'distinction between those innoceiit 
v.ctims and those guilty is nicely ktpt 
ind maintained, and even while v»c 
were passing section 165A. we made 
no alteration. We are now trying to 
take away that distinction by this 
clriuse by making a person who 
offers a bribe or af gratification or a 
valuable thing without consideration 
or without adequate consideration, 
punishable. I submit that we are 
making a vital change in the law, ky 
means of this clause 3. I am not say­
ing anything about the presumption, or 
about the onus of proof, but about *̂̂ e 
piinciplo itself. It is true tha^ hv 
passing the Criminal Law Amendment 
Bill we accepted the principle of t!iat 
Bill. But in this case, we are making
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d drastic chimise in the law. What wWl 
be the effect? It will simpiy be 
advantageous to the main perpetrator 
t»( the vTime, the oerson who actur.* v 

the bribe will i êt a proteftlon and 
not the person who offers a bribe even 
though he is a poor victim.

My submission is that as we are 
making an alteration which is vital in 
law, the House should consider this 
clause with some seriousness as to 
what will be the consequences.

Mr. ChainnaB: Ih e  question is:
**That clause 3 stand part tv,e

Bill.”
The motion was adopted.

Clause 3 was added to the Bill
Clause 4.— (Amendment of section 5 

etc.)
#  : f»iii ( ?nT5T ^  ^i*rrCT >

t  I |...

Mr, CbairmaA; Order, order. We are 
considering clause 4. This is no time 
tj) make any request to the hon. Mip.is- 
ter. If the hon. Member wants to 
speak on clause 4, he will get an 
c; portunity.

^  #  'liTWTiTr I
<fVo (D.S.P.)

!n*prT t  ^  f to  i^?ro 
3ft ^  ^  «T <WI

I ^  ^  ^  3!*TT

#  «fto SR f , ^  M
^  ^  ^  arrerT 

q ft t  I ^  ^T|?n jf ^
ifHSBT ?Tf5RT (Indian 

Police Service) ^  3it^
♦T »̂TW fe*iT 3rr*r,

f  vfffv V 3RT5T ??t*r 
aft tr̂ To Ifto ^  ^ f̂t

arror t? >r̂  t  • «nftw5fr*r 
f  ̂  ^  ^fn»t arm# f  ft?
4m isTi^ ^arr vr?ft t  ^

Mr. Chaim uui: Order, order. Clause
4 deals with an entirely different eub« 
ject. It has nothing to do with deputy 
H periiilfndent. .

The qiestion is:
*That clausc 4 stand part of the

Bill.”
The motion was adopted.

Clausc 4 was added to the Bill.
Clause 5.— (Inaertion of new section 

5A etc.)
Dr. K atju: May I, Sir, move a smaL 

amendment of my own? It is a purely 
verbal change, in page 2, line 10. it 
says: “...in every case where he makes 
such investigation, the inspector shall 
as soon as may be, send a report of the 
same to a magistrate of the first-class, 
together with the circumstances in 
which the investigation was made*’. 
Instead of the word “inspector” we 
have the words ‘police officer’ what­
ever may be his rank.

I beg to move:
In pagfe 2, line 16, for “the inspector* 

substitute “the police officer”.
Mr. Chairm an: Amendment moved:
In page 2, line 16 for “the inspector” 

substitute “the police officer”.
Shri V. P. N ayar (Chirayinkil): Is

there any definition of “police officer” 
anywhere?

Dr. Katju: No. In the context it is 
said: “Provided that a police officer 
the Delhi Special Police Establis) 
ment, not below the rank of a 
inspector of police...” Therefore th- 
search may be made by a Superintei 
dent or a deputy superintendent or b; . 
an inspector. When the draft.smai 
was drafting it, he ought to have realis­
ed that the search may be made by an> 
one of these three officers. He used tĥ  
word 'inspector' there. So you hav 
got to read it in that context.

Mr. Chairm an; The question is: ^
In page 2. line 16, for “the inspector, 

substitute “the police officer”.
The motion was adopted. >

Mr. Chairman: The question is:
•'That clause 5, as amended .

stand part of the Bill.” ^
The motion was adopted.

Clause 5, as amended, was added t 
the Bill.

Clause 6 was added to the Bill.
New Clause 7

Mr. Chairman: There is an ame 
ment to add a new clause. t  
sought to be moved?
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Dr. Katju: Sir, it is out of order.
Mr. Chairman: Objection has been 

raised that it is out of order, as in 
this amending Bill Government have 
not sought to move an amendment to 
section 7. Therefore, it is outside the 
scope of the Bill. I would like to hear 

kt'he hon. Member if he wants to say 
anything.

Shri M. L. Agrawal (PiUbhit Distt. 
cwn Bareilly Di;stt.—^East): I would 
submit that it is in order as I will 

,show in one minute. Section 7 of the 
'parent Act says:

*'Any person charged with an 
j oflence punisiiable under section 
/ 161 or section 165 of the Indian

Penal Code or under sub-section
(2) of section 5 of this Act shall 
be a competent witness for the de­
fence and may give evidence on 
oarth in disproof of the charges 
made against him or any persoti 
charged together with him at the 
same triar*.

I consider this section as a benefit 
and concession to the accused. Since 
section 165A......

Mr. Chairman: May I just point out 
to the hon. Member that I have not to 
consider whether this section is useful 
or is harmful to the accused. That is 
not the point which we are consider- 
jjng. The only point is whether it is 
relevant, because obiection has been 
/̂•aised that the amending Bill does not 

.^ la te  to section 7. Therefore, the hon. 
y Member is not entitled to move an 
/amendment.

> Shri M. L. Agrawal: I would submit 
that section 165A has been added as 
a consequence of the amendment to 
the Criminal Law (Amendment) Act 

i,,which we have just passed and the 
addition of this clause as a natural 
consequence in the Prevention of 
Corruption Act is necessary. Simi- 

r larly, this clause should also be added 
Jas a consequence in this Bill and I 
•hope the hon. the Home Minister will 
: accept this amendment.

Dr. KatJu: Subject to the point of 
‘order that I have raised, I have no 
, objection whatsoever. Let the bribe 
iUiver come and give evidence on oath. 
r.j-«t section 165A be added, 
a
! iiiMr. Chairman: The hon. Minister 

pes not object. So the hon. Member 
lay move the amendment.

Shri M. L. Agrawal: I beg to move: 
In page 2, after line 28, add:

■•‘7 Amendment oj section 7,. 
Act 11 of 1947.—In section 7 of 
the principal Act after the word 
and figures ‘section 165’ the 
words, figures and letter ‘or sec­
tion 165A* shall be inserted.”
I do not want to take up much time 

of the House in commending this 
amendment. I have already submit­
ted that this becomes a consequential 
amendment on the passing of the 
Criminal Law (Amendment) Act. The 
same benefit should be given to the 
accused who is alleged to be a bribe 
giver as to those accused who are 
charged with the offence of bribe 
taking. If they can give evidence to 
clear their position, the bribe giver 
should also be given the benefit, the 
concession!, to appear as ar witness.

Mr. Chairman: The question is: 
In page 2, after line 28, add:

“7. Amendment of section 7, 
Act II of 1947.—In section 7 of 
the principal Act after the word 
and figures ‘section 165’ the 
words, figures and letter ‘or sec­
tion 165A’ shall be inserted.”

The motion was adopted.
The New clause 7 was added 

to the Bill.
Clause 1 was added to the Bill.
The Title and the Enacting 

Formula were added to the Bill.
Dr. Katju: I beg to move:

“That the Bill, as amended, be 
passed.”
Mr. Chairman: Motion moved:

“That the Bill, as amended, be 
passed.”
Shri Raghavaiah (Ongole): Before 

this Bill is passed I would like to re­
fer to two or three points which have 
not been referred to by any of the 
Members who have spoken on this 
Bill at length. In the Statement of 
Objects and Reasons it is stated that 
Government appointed a Committee 
Jto review the working of the Special 
Police Establishment and to make re­
commendations for the improvement 
of the laws relating 'to bribery and 
corruption.” Not only this but the 
other piece of legislation also which 
we passed here—that is the Criminal 
Law (Amendment) Bill, 1952—also
aims at the same object. But in spite 
of these two pieces of legislation the 
purpose does not seem to be fulfilled. 
The other day I chanced to po through 
a small booklet entitled Corruption in
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which account has been ffiven ol a 
good number of cases which have 

acquitted. The main reason for 
ttese acquittals and for those oflen- 
d w  having escaped punishment is 
the coUusion between the bribe tak­
ers and the Special Police Establish­
ment. That is the way in which the 
case has been stated in that booklet. 
It is not just a pamphlet written for 
the sake of party propaganda or with 
any biased view by any cheap jour­
nalist, but it is a resoonsible gentle­
man who has written it. Some of 
the cases have been verified and 
some are still under investigation. 
These cases involve hixjh officials of 
the administration in the various 
branchy of governmental machinery. 
But it is unfortunate that not a clause 
do we find either in this Bill or in the 
Criminal Law (Amendment) Bill pro­
viding for ways and means of checking 
collusion between the Special Police 
Establishment and the bribe .taker.

M r. C hairm aii: Does the hon. Mem­
ber want a provision to prevent 
coUusion between the bribe taker and  
the Special Police Establishment? But 
that also will be a case of bribery.

S h ri R v h a y a la h :  I refer to col­
lusion which has resulted in the ac­
quittal of the bribe taker.

M r. C hairm aii: I see.
S h ri R aghayaiali: So it is really 

surprising that nothing has been said 
0*1 th is  point by the hon. Members 
who spoke during the various stages 
of the Bill or by the framers of the 
Bill.

Another point that I would like 
to touch upon is this. Now we have 
made bribe-giving also an offence. But 
nowhere in the parent Act or in this 
amending Bill do we find any defini­
tion of “bribe”. The hon. Minister in 
his introductory speech ses also in his 
reply has stated that bribe givers in­
volving sums of hundreds and thou­
sands of rupees alone come under this 
le^slation and not people who give 
one rupee or two for getting their 
things done. Well, all these things 
the hon. Minister has said. It may 
be convenient for him to say so when 
this Bill is under discussion, but when 
it comes to a Question of implement­
ation then the whole trouble arises. 
When the term “bribe” is not defined 
any person giving from an anna to 
a thousand rupees is liable to he 
birought under the operation of this 
legislation. It has been defined nei­
ther in the parent Act nor in this Bill. 
That will certainly involve any 
amount of trouble for the common 
man who wants to get things done

by paying a rupee or two or even fou' \  
or five annas. *

I
M r. Chairmaii: Th e  hon. Membe .t.

m ay kCndly remember that **iUege y. 
gratification” is defined. B ut wha^s. 
the hon. M inister aaid wabb onl: ^e 
this, that in this case Illegal gratifi 
cation is not voluntarily given but th< b 
thing is extorted. Unless it is volun-.o 
tarily given there is no bribe giving—  »t 
it is merely a case of extortion. O n this f 
point the hon. Minister was quite clear,

S h ri Eagfaavaiah: It is really sur :s
prising to heaer two contradictor>er 
statements. One hon. Member who d 
preceded me said that things have s 
changed for the better and there is;t 
more of bribe-giving than bribe-takitig.d 
The hon. Minister says that 150 yearsi- 
have passed, tames heve changed.*, 
but human nature remains the same,> 
nie?n have not become angels. . But^r 
the hon. Member say? human nature*, 
also has changed officials have be­
come angels. One statement contra­
dicts the other. The hon. Member o 
instead of defending the Home Minis-r 
ter has offended him and done graved 
injustice to his own cause. I would u 
certainly take the statement of the hon. y 
Minister for granted that human 
nsfture remains practically the same » 
in spite of the so-called achlevemcftit - 
of freedom. The madhinery as it
stands is corrupt to the core. The 
booklet to which I referred shows f 
number of cases of bribery involvi’ 
some crores of rupees. Some '
these cases I have already referr» t*. 
to in the course of my speech duritf. 
the discussion on the Works, Housing] 
and Supply demand. There is asi 
other case in which the order for pro 
secution has been given but has not
been carried out. The prosecutior -
order relates to a ghee contractor 
who happens to be a High Commis 
sioner in a foreign country. If neces 
sary I can specify all the details 
When things have gone to such 
climax and prosecution orders havci^ 
either not been ^investigated or been*® 
hushed up, even art this stage of oui 
freedom it requires amy amount oJ;̂ g 
effort on the part of the public as>. 
also on the part of the Government 
to see that corruption is checked. 
When such a serious attempt has to 
be made both by the public and by 
the Government, I find thejne is no 
provision either in this BCll or in the 
previous one to ensure and invite co­
operation from the public. I do under­
stand that to provide for receiving 
suggestions or recommendations from 
the public may be outside the scope 
of this measure or of the parent Act. 
But provision should have been made 
for co-operation of public bodies like, 
say, anti-corruption committees. Their
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av in the matter has got a «E«ater 
value because it is a people s co™^*' 
Ise and a people’s conunittee alcme 
an fight corruption more effectively 

^han any legislation that we may 
jnact.

Mr. Chairman: The hon. Member
aimself will realise thaft he is speak­
ing on the third readivig stage of the 
Bill. He himself was pleased to say 
that no such afmendment was possi­
ble to the parent Act. At this stage 
to make suggestions for the improve­
ment of the Bill will not be in order. 
T would request him to be relevant 
land to speak within the scope of the 
third reading stage of the Bill.

Shri Raghavaiah: Sir, while sug-
i gesting that a provision ought to
have been made, I would like to give 
the alternative.

Mr. Chairman: That cannot be
done now. Either the Bill has to be 
supported or it has to be rejected. I 
am requesting him to advance only 
such arguments as are for either re- 
jectiovi or acceptance.

Shri Raghavaiah: With due res­
pect to your ruling, Sir, I would like
to make some suggestions. Wherever 
people’s committees exist......

Mr. Chairman: While he says he
respects mv ruling, he does not seem 
to respect it either in spirit or in letter. 

'No new suggestions are possible now. 
^ther he ran support the Bill or ad­
. ance argumeftits for its rejection. I 

‘ 'Jm sorry to interrupt but this is the 
' t̂ule.

‘ Shri Raghavaiah: I do not want
rany new provision to be made at this
* stage, but in implementing this legis­

lation due weight must be given to anti­
corruption committees and other non­

' " official peoples’ representative bodies. 
 ̂ The other day Mrs. Vijaya Lafeshmi 
,Pandit said at a public meeting that 
in some countries they utilise the

‘ i peoples’ anti-corruption committees. 
)pThe main purpose in life of these 

bodies is to fight corruption. Hence,
\ instead of merely depending upon the 

Special Police Establishment and 
other o%ia'l chanmels, Government 
may consider giving weight to these 
non-official bodies.

We have passed many legislations 
here, and despite them, the life of the 
people is not any more disciplined 
than it was before. In a railway sta­
tion you find the boafd “Please do not 

 ̂ €fQod number of 
people— n̂ot illiterate ones but educat­
ed ones-^ommitting tre<?oass. So, 
the life of an individual citizen cannot 
be disciplined simply by legislation but

by associating the peoples' bodies in 
the implementaftion of these measures.

I wish to say that it is really dep­
lorable that this piece of legislation 
puts the bribe taker eta a par with the 
bribe giver. After all, in our country 
there are more illiterates than literates 
and the illiterate common man may 
give something to get things done. 
It is really tragic that we include such 
a man in this legislation. My pre­
decessor who is one of the respected 
peoples’ workers and a Congressman 
from some district *has already said 
that in our country officials are not 
angels. We know how the whole 
machinery is corrupt. Instead of re­
forming the whole administrative ap­
paratus from the top rung we are trying 
to include the poor common man in the 
category of punishables., I can only 
characterise it as tragic.

There as one other observation I 
want to make. There is a consistent 
effort on the part of our Government 
to appease the industrialists and the 
landlords aftid such other people who 
are in the habit of committing corrup­
tion. Only the other day such people 
were exempted from sales tax. Again 
today they are being left out. I can 
give the Home Minister a large volume 
of cases tn which these big fish have 
been acquitted. Why sould we try to 
bring in only the illiterate people who 
do viot know to write their languafge 
and can merely speak i n , it? Only 
these innocent people are roped in 
here and the Damocles’ sword is 
hanging on them. It is very unfortu­
nate indeed. I do hope that the 
Home Mllnister will see to it that the 
big ones are not left out and only 
the common people are brought to 
book. The latter should be exempt­
ed from the scope of this Bill

Dr. Katju: We have just heard a
very eloquent plea on behalf of the 
common man. The common man if 
he is compelled to pay bribes deserves 
our sympathy, but if he pays them in 
order to get a favour I do not think 
he is entitled to our sympathy in the 
same measure. This House has been 
discussing bribe takers and bribe giv­
ers nov/ for the last two weeks . Before 
we take leave of them in the legis­
lative sense, I should just like to say 
one thing. I am sometimes pained 

to hear general denunciation of offi­
cials. The.y are done with such a 
gusto as if they are somethCng deli­
cious, something like the rasagullas 
in Calcutta. People love to talk about 
ft and dilate upon it. I sometimes 
wonder wherefrom these people come, 
and this is a matter of great impor- 
tJance. If they were foreigners, we 
would hate them, but they exist »iti ' 
this very House. I speak as a Member
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(Dr. Katju] 
of the House. All these corrupt oflfl- 
ctals are our relations, our friends, 
sons, n^ihews and cousins of the 
Arst, second, third or fourth degree. 
They are related by marriage and so 
on. Do we exerci^ moral pressure 
upon them? (/ntemiption). There 
is no use denouncing bribe takers 
generaHy. (Interruption). So long 
as there are bribe givers who want 
to get some favour done, whether 
they be rich men or common mefn, 
the evil will exist. I have said this 
so many times that I have become 
tired of repeating i t  I keep aside 
extortion, but talking of the common 
mail hCmself, let us consider an ex­
ample. I am talking of Allahabad 
where there is octroi. The so-called 
conunon man takes a load of Icolcties 
in the momirfg into the city. He has 
to pay octroi. Now he ought to pay 
an octroi, let us say, of two 
annas. What he does is he offers 
one kakri to the octroi clerk, 
just pays two pice and runs away. 
Of course he is a common man; but 
he gives that kakri in order to avoid 
payment of an anna and a harlf more. 
Your common man is not foolish. We 
have learnt one thing from the Gen­
eral l^ections that the common man 
and the common woman whom you 
represent and whom I represent 
this side, are intelligent people. Out 
of seventeen m d a half crores of 
voters nearly seven crorete e x e rc i^  
their franchise.* When I talk on this 
side and you do on ,the other^ side, we 
say: we have got a mandate in fa v o u r  
of this. You say that you have a 
mandate in regard to civil liberties 
and that we are curbing them. So, 
the common folk are intelligent peo­
ple. intelligent to form judgments on 
vital matters of public welfa^. 
But when it comes to the 
question of the common man who 
gives a bribe, you say he is an inno­
cent man and he ought to be for^vm  
and not prosecuted. He is simply 
robbed—by whom? By his o ^  coun­
trymen. I  am not saying a n y p m g  in 
praise or disparagement of the bribe 
taker or bribe giver. Let us, there­
fore tallc conmionsense. Peoirie de­
nounce corruption and say that om- 
mqIb from top to bottom are corrupt. 
It »:s like a game of badminton—you 
have to strike Oh both sides.

6 FJM.
So you have to build up a stroncs 

social opinion. Supposing your stm 
is employed in the police department

and he brings his first catch of 
fishing expedition. He biCngs a tt 
sand rupees and hands it over to 
mother or father or wife. -How m 
fathers are there who would a 
“My boy, I do not like to see > 
face; you have disgraced us.
away from the house.** On the o1 
hand, it would be a day of jubila* 
hi the family. One thousand rur 
extra has come in. Probably the \ 
would say: I would like to havi 
necklace. Or the father would s 
I have some debt to repay; I shall 
it today. If the inspector is of ma 
ageable age, everybody would like 
give his daughter to -him. Let 
therefore, be candid about it.

For instance a common man whi 
a cultivator goes to the patwari . 
asks him to make an entry Cn 
v îllage records. The patwari's ; 
used to be Rs. 15; perhaps, Indus 
of the dearness allowaftice. it wo 
be Rs. 50 now. He is tempted 
accept a sum of say Rs. 15.

Therefore, let us, for God’s s 
build up a strong public opinion, 
said in the other House: Let us h.
a sort of social boycott, namely, 
one shall deal on equal terms v, 
either the bribe driver or the bribe t 
er. Cut him of. Do not go to his hoi: 
do not accept his parlies, do not 
cept his invitations. Then you will 
corruption dflsappearing. It will ! 
disapMar by generalising that t 
countr^is full of bribe takers, tnat < 
whole official machinery, consist: 
of Indians, my relations, my frien 
is corrupt. Let us, therefore, hz 
.some sense of proportion about 
rnd deal with this evil in the rij 
manner and not merely by declan 
tion.

Sliri RaghaTaiah: Is the Govei
ment of India prepared to boycott 
senior most corrupt official in t) 
CPWD? He has been promoted 
spite of the fact that he is corrupt a) 
his period of service has been exter 
ed in spite of expiry.

Mr. ChatrBMii: The question Is:
“Tbat the Bill, as amend^, be

passed,” •
motion was adopted.

The H&use then adjourned till 
Quarter Past Eight of the Clock  ̂
Wedm$day, the 30th July, 1952.




