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CRIMINAL LAW AMENDMENT
BILL*

8hri Pocker Scheb = (Malapuram):
I beg to move for leave to introduce
a Bill further to amend the Indian
Penal Code, 1860 and the Code of
Criminal Procedure, 1898.

Mr. Deputy-Speaker: The question

is: agt— -
“That leave be granted to in-
troduce a Bill further to amend
the Indian Penal Code, 1860 and

the Code of Criminal Procedure,
1898".

The motion was adopted.

Shri Pocker Saheb: Sir, I intro-
duce the Bill. .

SALARIES AND ALLOWANCES OF
MEMBERS OF PARLIAMENT
(AMENDMENT) BILL**

{AMENDMENT OF SECTION 6) -

Shri Keshavaiengar (Bangalore
North): I beg to move for leave to
introduce a Bill further to amend the
Salaries and Allowances of Members
of Parliament Act, 1954.

Mr. Deputy-Speaker: The guestion
is: - |
“That leave be granted to in-
troduce a Bill further to amend
the Salaries and Allowances of

Members of Parliament Act,
1054,

The motion was adopted.

Shri Keshavalengar: Sir, 1 intro-
duce the BilL

APPOINTMENT OF INDIAN EM-
PLOYEES IN FOREIGN EMBAS-
SIES BILL***

Shri Krishnacharya Joshi (Yadgir):
I beg to move for leave to intrcduce
a Bill to help and provide facilities
for the appointment of Indian em-
ployees in Foreign Embassies in
India.

Mr. Deputy-Speaker: The question
is:

“That leave be granted to in-
troduce a Bill to help and provide
facilities for the appointment of
Indian employees in Foreign
Embassies in India”.

The motion was adopted.

Shri Krishnacharya Joshi: Sir, I
introduce the Bill

CRIMINAL LAW AMENDMENT
BILL—concld.

Mr. Deputy-Speaker: The House
will now resume further discussion of
the following motion moved by Shri
Mukund Lal Agrawal on the 24th
August, 1956: -

“That the Bill further to amend
the Indian Penal Code, 1860, and
the Code of Criminal Procedure,
1898, to provide for the abolition
of capital punishment, be taken
into consideration.”

Out of three hours allotted for the
discussion of the Bill, one hour and
forty-five minutes were taken up on
the 24th August, 1956, and one hour
and fifteen minutes are now available.
Was some hon. Member in possession
of the House? 1 think not.

Shri Raghubir Sahal (Etah Distt.—
North-East cum Budaun Distt.—
East): There are some amendments.
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Myr. Depuaty-Speaker: Let us -dispose
of those amendments. Mr. Raghubir
Sahai submitted 1last ‘time that he
wants to move an amendment for the
circulation of the Bill for eliciting
public epinion. The difficulty was that
it had come very late aand I said that
if the Gowernment’s reactions were
known and if they were agreeable 1
had no objection at all and I would
waive the mnotice. But so far as I have
learnt, the Government is not pre-
pared to agree to that.

Shri N. C. Chntterjee (Hooghly): 1
hape they have changed their mind
today.

Mr. Deputy-Speaker: May I know
the reaction ©of the Government?

The Minister of Legal Affairs (Shri
Pataskar): The position ‘has already
been stated by the hon. Minister who
was then in charge and he opposed it.
I do not think I can take up a diffe-
rent attitude.

Pandit Thakur Das Bhargava (Gur-
gaon): Do the Government not want
that the mnotice should be waived
‘because they want to pass the Bill at
once, or because they” want to oppose
it?

‘Mr. Deputy-Speaker: They are sure
that it would mot be passed.

Pandit Thakur Das Bhargava: Or
that .it is sure te be passed?

Mr. Deputy-Speaker: One of the
two.

Pandit Thakur Das Bhargava: May
1 submit that the motion should be
taken to be in order? Why should it
be outside the scope of the rules?

Mr. Deputy-Speaker: The decision
whether it was in order or not when
it was given, that decision was to be
given that day. But we postponed the
decision. Can it be said now that
because the decision was not given,
therefore we should entertain it?
More than half the time has already
been taken. That is the only difficulty.
Sevaral spedkers have given their
opinions. It would not be possible for
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them +to express themselves on the
amendment that would be before the
House if the motion is allowed just at
this moment. -~

‘Shri Raghavachari (Penukonda): Ia
that connection I wish to submit for
your kind consideration just a few
words. This is comxing from ‘the last
session. We have given amendments
in time. As you know very well, the
practice was that when a rnotion went
and was being considered, amend-
ments could also be moved. Wo doubt
this point that you have just now
mentioned arose a few days ago, and
the Speaker said that he would make
a change in fhe practice; and yet he
permitted similar amendments to be
moved. I am one of those who hawve
given amendments for circulation for
eliciting public -opinien in connection
with this Bill. Therefore, even if the
eriginal motion of our friend was ex-
posed to the -criticism of its having
come late, my amendment is in time
and in view of the Ilongstanding
practice the matter may be considered
on its merits.

Mr. ‘Peputy-Speaker: T am afraid
the hon. Member has placed some
‘Ob¥tacles in my -way really. When he
has reminded me that the ‘Speaker said
two days ago that hereafter he would
not allow this practice, how can T do
it?

Pandit Thakur Das Bhargava: May
I maite ome or two submissions? So
far as the mmowst of time :is concern-
ed, it is true that so0 much time has
been taken already and so much time
remains, .on paper, to be taken. At the
same time, the House and the Chair
can certainly prolong this time. And,
considering the importance of the
matter—when it took four years for a
Parliamentary Commission in England
to decide about this -matter, and even
now the matter is ‘going on in many
other countries—, two or three hours’
time is not sufficient, in my humble
opinion. T would therefore, first of all,
submit that the time may be increased
by one ‘hour.
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And the second question which I
beg very humbly to submit for your
consideration is that the Chair has got
a discretion in the matter. Even if
the Speaker was pleased to say in a

- particular case regarding a particular
matter that in future this practice will
be changed in a certain direction, it
does not take away the discretion of
the Speaker or the Deputy-Speaker to
apply his mind in a particular way in
regard to a particular Bill. Consider-
ing the importance .and the conse-
quences involved in deciding whether
there should be abolition of capital
punishment or not, I submit that it
would be a very wise exercise of your
discretion if you kindly admit this
motion. Because, I feel many Members
want to speak and, at the same time,
want to see that it is circulated. I
would therefore request you to recon-
sider your decision—as a matter of
fact, you have not given it yet. You
were pleased to say that it was post-
poned for the purpose of making a
decision. So the decision has not been
given. I would beg of you to consider
the matter from all these points and
kindly agree to give us more time by
increasing it by one hour and also
permit amendments to  be moved by
the hon. Members.

Shri N. C. Chatterjee: I am endors-
ing this appeal.

Shri Raghavachari: As regards the
objection I only wish to say that the
Speaker wanted to change the practiece
hereafter. But he did make an excep-
tion and allowed the motion to be
moved on that day. Therefore, that
practice need not be misunderstoad.

Mr. Deputy-Speaker: He allowed
that motion on the understanding that
after that he would not allow it.

Shrl Raghavachari: ’ Hereafter he
will not allow if.

Shri N. C. Chatterjee: I am also
appealing to you to accede to both the
requests made by Pandit Thakur Das
Bhargava. It is a very important
matter of social planning and also a
penal reform which is of outstanding
importance and, as you know, # has
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been agitating the jurists and Parlia-
ments throughout the world. There-
fore, I submit this is a matter where
we should not allow any technicality
to come into play specially when the
House has got specific notice that
these three amendments have been put
forward and it is a wvery apposite
thing that this Bill should be placed
before the public for eliciting public
opinion. As you know, there are
regional considerations which should
come - into play. Therefore, I am
appealing that you should allow this
motion to be adopted; and I am still
hoping.

Mr. Deputy-Speaker: May 1 know
from the Government why they are so
insistent in opposing?

Shri Pataskar: I will explain why
Government are opposing it. 1 find
from the records that last time the
hon. Minister, Mr. Biswas, who was
here, has very clearly stated as to why
he would not agree and he then said:

“As a matter of fact, Govern-
ment consulted the States and we
have got the opinions of the
different States. Most of them are
against the proposal: Now the
House has got to consider, and
Government have also to consider
whether having regard to that it
would be worthwhile circulating
it for opinion generally, not merely
to the States—that has been
done—but to the different High
Courts, to the other different
bodies........ I would in this
connection state that the Law
Commission has been approach-
ed....”

It is under these circumstances, not
on the merits, that it was opposed.
Nobody wants that such an important .
issue should be settled in this manner.
Al]l the State Governments have been
consulted. So let us put the matter
before the Law Commission. They can
take into consideration not only the
practice but so many other aspects.
It will not be possible for ua to do it.
‘We have ourselves passed a resolution
on the subject. Then this Law Com-
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mission is presided over by an eminent
jurist, 3+ my friend Mr. Chatterjee will
agree. That is the course which was
suggested which, I am sure, the Gov-
ernment will follow and that would
be the right thing. Then we will get
the publie opinion also. There is no
question «f hustling through or trying
to suppress any opinion. We, all of us,
along with the people all over the
world, are concerned with this propo-
sitton and ( think that is a good sug-
gestion which has been made by my
friend. From that point of view,
having been once committed to that
position, I do not think it would be
proper for us to change that now.

Shri M. L. Agrawal (Pilibhit Distt.
cum Bareilly Distt.—Rast): About the
point of order regarding the delay in
moving the amendment the hon.
Speaker ruled on the motion that was
given notice on that day. But this is
a pending matter and I think the hon.
Speaker, in view of the decision in
regard to that matter, would have
decided similarly in regard to this
amendment. Its notice also was given
much before. Mr. Raghubir Sahai has
given notice some three or four days
ago. Therefore, it should be considered
in order.

Mr. Deputy-Speaker: There are two
points. One is that the time be ex-
tended and the other is that the
amendments be allowed and notice
waived. So far as time is concerned,
I have no hesitation in granting time
if the House wants it. Then many hon.
Members will get a chance to speak.

- So far as the other question is con-
cerned, I will leave it to the House
and if the House so desires then 7J
shall have no objection at all to waive
the notice. Government is still oppos-
ing it.

Shrei N. C.
heartedly.

Mr. Deputy-Speaker: That perhaps
would be a guess by one hon. Member
- of the mind of the other; and opinions
might differ. We cannot say. But I
leave it to the House to decide. If the

Chatterjee: Half-
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House is willing to take it up there
will be no harm because, I presume,
even the Law Commission would be
benefited by the opinion that we
express. Now, do 1 take it that it is
the sense of the House that notice
should be waived?

Some Hon. Members: Yes.

+Mr. Deputy-Speaker: I find the
sense of the House is that notice
should be waived and the amendments
should be allowed.

Shri Raghubir Sahai: I am very
grateful to you for- having given an
opportunity to this House to discuss
at length the point of order and having
decided that, this motion of mine be
taken into consideration.

Before 1 formally move and speak
on the motion for the circulation of
this Bill for eliciting public opinion
thereon, I would like to congratulate
my hon. friend, Shri M. L. Agrawal,
for having made a studied speech on
a very vital problem such as capital
punishment.

By introducing this Bill he has
given this august House an oppor-
tunity to express its opinion one way
or the other. By -intrbducing this Bill
he means to say that capital punish-

. ment should be abolished here and

now. The main points that he made
out in his speech were firstly that in
many countries of Europe and America
death penalty has been done away
with. His second point was that capital
punishment has no deterrent effect.
His third point was that in the land
of Lord Mahavir, Lord Buddha and
Mahatma Gandhi where all of them
were preaching non-violence, death
penalty would be an anachronism.

Shri Pataskar: It is the land where
Mahatma Gandhi was murdered. That
fact also should be gone - into.

Shri Raghubir Sabai: I will eluci-
date it. His fourth point was that
wherever death penalty has been
abolished, there the offence of murder
has not increased. In my humble
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opinion they were all very good argu-
ments. But personally I feel that they
do not make out a very good case for
the abolition of capital punishment
here and now because in considering
this matter we have to consider also
the conditions in which a particular
country at a particular time is. It is
quite true that capital punishment has
been abolished in many countries and
there the crime of murder may not
have increased. But to apply that
argument in India in the year 1956
when still we find that there are vast
tracts of country where gangs of Man
Singh, Tehsil Singh and Girend Singh
are roaming about will not be proper.
The leaders of those gangs may be
dead. But their followers are still
there.
They play with life. It will not be
discreet on the part of this august
House to entertain this Bill for the
abolition of capital punishment here
and now. The conditions in our coun-
try are entirely ditferent. We also find,
from the example of other countries
where capital punishment has been
abolished, they are now reverting to
capital punishment. Only recently,
Hungary which had abolished capital
punishment before, is reverting to
capital punishment because they
found that in the existing conditions,
the abolition of capital punishment
would not be in the best interests of
that country.

My hon. friend said that it has got
no deterrent effect. That may be the
experience of other countries. But, I
can say °that if any punishment in

. India has got a deterrent effect, it is
the capital punishment. I have had
opportunities, during the days of non-
co-operation and satyagraha, to be in
several jails where there were cells
for people condemned to death. I have
seen these people with my own eyes.
It was a sight to see how these people
trembled. It was a question of life
and death. Throughout the jail it
appeared as if a reign of terror was
prevailing. So, the contention of my
hon. friend that it has got no deter-
rent effect does not convince me. It
has got a very great deterrent effect.
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The next contention was that this
is the country of Lord Mahavir, Lord
Buddha and Mahatma Gandhi. We do
admit that every one of them tried
their best to preach the gospel of non-
violence. Every one of them, we ought
to confess, did not succeed 1In making
everybody in the country non-violent.
As the hon. Minister for Legal Affairs
pointed out, Mahatma Gandhi himself
was brutally murdered. When the
trial of that offender took place, not
one voice in the entire country was
raised that he should not be sent to
the gallows. That showed the resent-
ment of the people and if I may say
so, that also showed the justification
for this punishment being retained. It
is no doubt an extreme penalty. But,
simply because, it is an extreme
penalty, it should be scrapped from
the statute-book will not be a good
argument. I am reminded of a very
old saying of the late lamented
Gokhale when he was speaking in the
old Imperial Legislative Council. The
British Government then was here.
He then observed that he would be
‘satisfied if the Government possessed
a giant’s power but did not use it like
a giant. The same argument applies
today. This Government  should
possess in its armoury a giant’s power
and capital punishment is really an
extreme penalty and is a giant's
power. But, it should not use the
power like a giant. Everybody should
not be sent to the gallows. We find in
our Criminal Procedure Code, there
are so mrany stages. When capital
punishment is awarded, the Sessions
Judge says, you can file an appeal
before the High Court. We find that
the High Courts and the Supreme
Court are very eery cautious and they
are very reluctant to maintain the
capital punishment. Only in extreme
cases, they would award that punish-
ment. Still, mercy, petitions are being
filed and sometimes, the prerogative
of mercy is being exercised by Gover-
‘nors and by the Rashtrapathi. We find
that in very few cases—they are very
unfortunate—capital punishment is
being awarded. This is what happens
in other countries also. After the
capital punishment is awarded, the
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cases are being scrutinised and efforts
are bening made to see that capital
‘punishment is not enforced. The argu-
ment that simply because it is an
extreme penalty, it should be scrap-
ped from the statute-book, as I saiq,
is not good.

As I was saying in the beginning,
we ought to see the state of the society
in which we are living. The present
stase of society does not permit us to
say that the abolition of the capital
punishment will be to the good of the
country and to the society in which
we live. Gruesome murders are taking
place every day. Only a few months
back, two Members of the Legislative
Assembly were murdered in the
district of Barabanki in the U.P. in
oroad day light by persons of despe-
rate character. In my district of
Budaun, an Assistant Sessions Judge
was murderously assaulted. Thank
God, he was saved; he escaped death
by a hair’s breadth. As soon as he was
transferred to another place, Rae
Bareli, there was another murderous
assault on him by a revolver. Thank
God, he was again saved. When
society is like this, when things are
going on like this, to say that capital
punishment should be abolished, 1
think, will be something very indis-
creet.

My motion wants that this important
matter should be placed before the
country, and public epinion should be
elicited. I cannot possibly understand
on what strong grounds the Law
Minister opposed this motion for
circulation and on what strong grounds
my hon. friend will oppose this motion
for circulation. In England, so many
commissions have been set up every
now and .then to enquire into this
matter. Even after comprehensive
‘Bnquiries, the people there have not
been_ able to come to a definite finding
whether this punishment should be:
abolished or not. A Private Member's
Bill was passed in England. We saw
that the House of Lords turned it
down. We see that another Bill is
going to be sponsored by the Govern-
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ment in regard to the retention of the
capital punishment. Where such com-
prehensive enquiries have been made,
where. such important commissions
have gone into this question, where
the whole question has been discussed
threadbare, the people have not come
to any- definite conclusion. How on
earth can we do that when we- have
not enquired into the matter and when
public opinion has not been elicited?
The hon. Minister Shri Biswas may
have in his possession the opinion of
the State Governments or all the High
Courts. But, they are not with us. You
may be remembering that in the case
of the amendment of the Criminal
Procedure Code, what Dr. Katju did
was to elicit public opinion in regard
to the amendment of the Criminal
Procedure Code. Every State Govern-
ment was consulted; every bar
association was consulted; all M.L.As.
and M.Ps. were consulted and the
question was thrown operd to the
public. Every person interested in
Criminal Procedure Code was given
an opportunity to express his opinion
and we, who were in the Select Com-
mittee knew how much we were bene-
fited by those opinions. To say on this
fundamental question that public
opinion should not be consulted, 1
think, is something absurd.

15 hrs.

The Bihar Government, I find, was
consulted on this Bill and it said:

“Conditions in the State are not
favourable for the abolition of death
penalty. The abolition will have
adverse effects on the crime situation
in the State.

A Commission should be appointea
by the Central Government to find out
whether the death penalty should be
totally abolished or whether the sus-
pension of capital punishment for
murders should be limited”.

These are some of the opinions of
some Governments.
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It was said that Shri Sampurnanand,
Chief Minister of U.P. was in favour
of the abolition of capital punishment.
I submit that is his personal opinion.
The U.P. Government as a whole was
opposed to the abolition of this capita’
punishment. So, we will attach mor»
weight to the opinion of the Goverr
ment, then to the opinion of a single
individual.

Mr. Deputy-Speaker: The hon.
Member need not dilate now upon the
opinions that have been received. We
are wanting to elicit his opinion.

Shri Raghubir Sahai: I will not quote
any further opinions. In the end,
I submit there is great room
here in our country for the
reform of the system of criminal ad-
ministration. We ought to see that
everything should be done in our
country where those who are really
guilty of serious offences are punished
and deterrent punishment should be
given to such offenders.

K we go to our constituencies what
people say mastly is that we are not
awarding deterrent puninshment 1o
people like dacoits, robbers and mur-
derers; that is the public demand. So,
it this Bill is sent up for eliril:ng
public opinion, I think, a very great
object would be served.

I beg to mowe:

““That the Bill be circulated for
the purpose of eliciting opinion
thereon by the end of April,
1857.”"

Mr. Deputy-Speaker: Amendment
moved:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the end of April,
1957.""

Shri N. C. Chatterjee: All sections
of the House should be greatful to
Mr. Agrawal for bringing up this very
important matter for our consideration.
There is a gaood dewl to be sald on.

Amendment Bill 9a8

either side, and you know that capital
punishment has been abolished in a
large number of countries in Europe
Holland, Belginm, Denmark, Norway
and Sweden have abolished it; West
Germany, after a good deal of discus-
sion and deliberation has also abolish-
ed it. Switzerland abolished it in
1874. Last year, when I was there,

I had a discussion with the Chief

Justice of the Zurich High Court and

he assurei me that there has been no

increase of crimes since the abolition

of death penalty in Switzerland.

It seems that they aze satisfled that
there hag been no increase in the
homicidal rate after that. Otherwise,
a progressive nation like the Swiss
would have altered it. Austria has
already done it and some other
countries. Six American States
have abolished death pepalty. I must
admit that there are a number of
American States which have restored
it. If they abolished it, 9 American
States, have restored death penaity.
In South America abeut a dozen States
hate abolished death penalty, In the
British Commonwealth, Newzealand
abalished it in 1941, but egain restored
it. In England, you know, the Royal
Commission was appeinted in 1949
and they went on. deliberating and
taking evidence of jurists: and psycho-
logists and also men interested in penal
reform and they presented their report
in 1953 and they came to the deflnite
canclusion that the re-introduction of
dealth peralty really has no relation-
ship to homicidal rates in other
countries, that is, in those countries
where death penaltyy had been
abolished, there had been no imme-
diate increamse in murders and also
where is has been restored, it has
been due to some ocecasional popular
upsurge and not because of a sudden
aggravation of serious crimes. 1
maintain it is not correct to say that
if we abolish dealth penalty, there
would be an increase of murders in
India. In England criminal law was
very, very feudal, medeival and brutal.
There were 222 offe.nces which merited
death penalty. Even as anyone wno
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hag studied English law knows a man
who has committed larceny in respect
of 5 shillings was sent to the gallows.
Cutting a tree or stealing a handker-
chief was a capital offence and the man
would be sent to the gallows, I
think Zachraih, Macaulay and Mackin-
tosh were pleading for the mitigation
of this very harsh kind of penal law
and ex-Lord Chanceller said that it
will be a bad day for England and God
knows what will happen if law ig
altered in this fashion.

I, personally, would like to have a
suspension of death penalty in India
for a definite period, say for 5 or 10
years and see how it works. This
Parliament is supreme and sovereign.
when the Criminal Procedure Code
Amendment Bill was introduced by Dr.
Katju, he wasg impressed by the defI-
erent Members of Parliament and I
was one of them who said that there
was no point in merely changing the

procedural code without changing the’
substantive law. Macaulay was the .

President of the Law Commission
which drafted the Indian Penal Colle.
He wag assisted by some English
Jurists; the times have altered and it
is no good having a change in the
adjective law without having a

in the law of crimes. Now the world
has moved forward, The old concept
of the state being a Police State has
fundamentally been altered. We are
now trying to develop a Welfare State,
a socialistic pattern or any other

pattern. Fundamentally, the social-
istic concepts are coming into
play and therefore, our system

of penal laws require a radical
reform. I hope you will agree with
me and my other friends that it is no
good simply to abolish death penalty,
uniesg you have radical reform of our
present system of jail administration.

had the privilege of being a prisoner
in the Delhi District Jail three times
in connection with our movement. I
was simply aghast at the torture which
those condemned criminalg were un-
dergoing, and especially even those
who have been transported for life
were kept in solitary cells for months
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and months. I came out of the jail
and reported to Dr. Katju about the
pitiful condition of some of the con-
demned prisoners from Pakistan, who
were sentenced to death. They were
condemned in Pakistan after the trouble
started there and were sent over to
India and their death penalties were
commuted to transportation for life.
They had absolutely no fair trial and
had no lawyer to demend them. Their
condition was simply horrible. There
was no need pursuing the death penalty
only as a deterrent.

At the same time a complete re-
formation of your present system is
imperative. You, yaurself were a
judge and had the experience of the
administration of justice. After
spending so many years in law and
having been associated with the
administration of justice, I want to
make one statement; I shall say this
with a full sense of responsiblity. No
wrong door is in the least influenced
by considerations of legal conse-
quences because of his wrongful act.
He will never think: “What is the sec-
tion in the Indian Penal Code by which
I will be actually hanged by the neck
or transported for 20 years or what-
ever it is?”

He does it and he takes the con-
sequences. My hon. friend Shri
Agrawal was right in saying that people
like to face bullets and death. It is a
psychological upsurge which takes place
at certain times.

1 want to say this after having spent
more than 30 years in law, and I hope
my friend Pandit Thakur Das Bhargava
wili also agree with me . The more
a man matures in law, the more he
finds it difficult to justify capital
punishment, because I am not con-
vinced of the infallibility of the Judges.
I rememebr when I wag a student In
the London University there was case.
1 reached England on the 2nd October,
1922. Within a few days thereafter,
the notorious or the celebrated Ilford
murder took place and the ‘murderer
wag hanged, Along with him t.he
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wife of the murdered man was hanged
because there was some illicit love
between the murderer and that woman,
and the whole legal world was simply
aghast that that could be done. I donot
know how it happened. There was
no6 suggestion that that lady was at all

- responsible for the crime, but prejudice
works and many things happen, and the
jury, swayed by many passions and
many considerations, some relevant
and some irrelevant, pushed the
Joctrine of constructive crime to such a
degree that it is very difficult to justify
that capital punishment.

We respect our Judges. They are
al) honourable, they are all learned,
they are all impartial, but even then
there have been gross miscarriages of
justice in some cases. Remember the
Adolf Back trial which completely
shocked England, the Drefyus triai
which shocked France and a good bit
of the civilised world. These things
do happen,

Shri Tek Chand (Ambala Simla):
How many did you hang?

8bri N. C. Chatterjee: I know the
Punjab is talking through Shri Tek
Chand. The Punjab suffers from a
peculiar psychology. I have talked
with some of the distinguished Judges
and lawyers of the Punjab and they
say: ‘‘God help the Punjab if capital
punishment ig abolished.” But I think
they will not lament the abolition of
death penalty. But I am very cautious
and I am supportiong my friend Shri
Raghubir Sahai’s suggestion. Although
I do not agree with him and my
attitude is fundamentally different,
still I am supporting him that the Bill
be circulated for the purpose of eliciting
opinion. It may be that in regard to
the abolition of the death penalty,
Parliament will not enact ad hoc. It
may be we shall leave it to the States
and if the Punjab is determined to
kill, let them have the pleasure of
having capital punishment, nobody will
stand in the way. I am not saying
we should dogmatise for the whole of
India. but I would like to have a trial
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or experiment in India. That will be
in consonance with the spirit of the
times, with the spirit of our civilisa-
tion. It is not merely paying a 1lip
tribute to Lord Buddha because we
are celebrating the 2500th year of
his great revelation. It is not that,
but it is something more fundamental.

If you are a lawyer briefed for a
criminal, you would like to have the
client sentenced to death, rather than
anything else. Then you have &
much easier time. As a matter of
fact, in England people wanted to be
convicted of capital punishment
because then they know in the appeal
courts they would have a better time.

In Poland in 1955 there was a great
discussion in their Parliament and they
ultimately abolished death penally.
Ceylon also has decided to suspend 1v
for three years, and it would be, I
think, a proper step to take if we emu-
late the example of Ceylon and other
States. Let us try this experiment ana
find out whether it worksg or nort,

Some psychologists have taken the
definite view that capital punishment
affords a very slight encouregement
to murder, and it is not so deterrent
as some people think. But Shri Datar
has said that 9,000 murders are taking
place in India: how can you abolish
death penalty. The gquestion is not
9,000. The question is: has your deata
penalty reduced the rate of 9,000. If
the figure is steady at 9,000 year after
year, it will show the futility of pro-
nouncihg it as effective and finally
deterrent. You cannot really do away
with human nature as it is. The gues-
tion is whether in spite of the death
penalty the number of homicidal cases
remains the same. It is entirely wrong
to say that fear of death prevents a
man from committing culpable or wil-
ful homicide.

I may point out that there are
different theories. The theory of elimi-
nation is a horrible theory. You have
taken the name of Mahatma Gandhi.
He believed in the eardinal principle
of the Indo-Aryan civilisation, namely
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the essential divinity of man, the
potentiality of every human being for
ultimate redemption. That was the
cardinal principle of Hindu civilisation
on which Mahatma Gandhi's life was
based and which he was preaching.
Is death penalty consistent with that
principle?

Then there is the theory of retribu-
tion which is really still haunting us,
but that is a medieval and barbarous
theery, a cruel theory, & theory of the
Romans, the code of Hammurabi, a
theory of the Israeli school, namely an
eye for an eye and a tooth
for a tooth, and therefore we
must have a life for a life.
That should go and we must have some
respect for the Indian theory, the
Hindu theory, the Vedantic theory,
namely the essential divinity of man,
and try to reform him. If you like, you
can make some conditions. Therefore
I am submitting that it is not a very
easy problem on which to say either
way or to make a final pronouncement.

I do not know whether the Law
Commission is doing anything, or
whether the Law Commission will be
able to do anything before it receives
its final capital punishment from
Parliament. But let all the States give
us their considered views. May be
Shri Sampurnanand is in favour of
capital punishment. His opinion is
entitled to the highest respect. -Let us
know their views, let. us know the
views of the High Courts, the Bar
Associations and other associations who
take cognizance of sociological pro-
blems. I am appealing to Shri
Pataskar. He is a great lawyer, and I
am appealing to the lawyer in him, to
the votary of Themis, to the jurist
in bhim, not to take the Home
Minigtry’s point of view but to take
the Yeformer’s point of view,
the ' legal revolutionary’s point of
view and accept this motion for circula-
-tion of the Bill. I hope he will be good
enough to accept it and that the coun-
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try will have a chance of pronounc-
ing its final and definite opinion and
then we shall be in a position to decide
it ultimately.

Seme Hon. Members rogse—

Mr. Deputy-Speaker: Shri Tek
Chamd. Let us bear Punjab first.

Shri Raghunath Singh (Banaras

Distt.—Central): Then U. P.

Shri Tek Chand: It may sound
paradoxical but it is nevertheless true
that the author of this Bill is motivat-
ed by the most merciful notions when
he thought of introducing this Bill,
but this is a most merciless Bill,
because by letting off the killers, the
butchers and tbe murderers, he will
be letting loose murderers amuck, the
result of which will be that neither
life, nor liberty nor honour will be
safe.

I should have thought that the learn-
ed author should have been more than
satisfied when only few months ago
we passed the Criminal Procedure
Code (Amendment) Bill whereby sec-
tion 367 was substantially amended.
According to section 367, sub-section
5, as it previously stood before the
amendment, the rule of law was that
if the accused is convicted of aun
offence punishable with death and the
court sentenced him to any punish-
ment other than death, the court shall
in its judgement state the reason why
the sentence of death was not passed.
This provision is no longer the law.
The change is this. Originally, if
a murder had been committed, the
ordinary normal sentence was the sen-
tence of death. And, if, for special
reasons or extraordinary reasons, the
Sessions Judge thought that the sen-
tence of death wag not merited and
a more lenient sentence was called for,
he had to specify the reasons in sup-
port of his being more lenient. Now,
it is his discretion whether to award
the extreme penalty known to law or
a lesser one. Therefore, it will leave
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the Sessionsg Judge with an absolutely
free hand to make a distinction bet-
ween murders which were pre-planned,
designed and brutal and murders
which were not pre-planned perhaps,
and which were as a result of the im-
pulse of the moment, or what are
known in France as Crimes passion-
ales.

Before Shri Chatterjee were to leave
this House (Shri N. C. Chatterjee: 1
am not leaving). I would have been
anxious to put one question to him.
He had adorned the Bench of the pre-
mier High Court with great distinction.
I should have liked to have known
whether throughout his period of
judgeship, did he always commute
gentences of death whenever a murder
reference came up before him, oOr
whether his record was in consonance
with pretentions of today or of his
practice of yesterday. (Interruption).

He tells ug that in Belgium, a coun-
try the size of which may be, perhaps,
equal to one district of ours or
may be a little less, and in Holland,
capital punishment has been abolished
When he was giving that information
1 should have liked also to have asked
him what is the average number of
murders committed in Belgium or
Holland.

Take the case of England, where, as
& result of considerable debate and
considerable doubts being expressed,
the House of Commons was of the
view that the death penalty ought to
be abolished. But the House of Lords
turned that down. It is necessary to
remember that in England there are
150 murders a year with a population
of 6 crores. In my country, accept-
ing the statistics furnished by the
preceding speaker, there are 9,000
murders a year. I thought there were
15,000; may be my information was
wrong. 1 am willing to accept the
figure of the preceding speaker—9,000
murders a year in a population of 36
crores. India has six times the popu-
lation of England and our murders are
60 times the number of murders in
England according to the statistics of
Shri Chatterjee.
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Mr. Deputy-Speaker: Would it not
supplement the schemes for birth con-
trol?

Shri Tek Chand: If you view it
from that point of view, it would, per-
haps, be more desirable to have a Bill
allowing infanticide.

This is the state of affairs in our
country. When we say that in other
small countries like Belgium, which
can be put away in some small pocket
of India, this is not so, the analogy
is unconvincing; it is illogical.

In one district of ours, I believe, Sir,
your constituency, in Ferozepur—no, it
is the constituency of my learned col-
league to the left Sardar Iqbal Singh—
the average is one murder a day.
Twenty-four hours do not pass without
cne persom losing his life as a resuit
of some murder at the assassin’s hand.
Now, to tell all those gentlemen with
gory and sanguinary  predilections,
from now onwards they can carry their
trade ad libitum and if they are
caught and convicted, then, for the
rest of the days they will be guests
of the taxpayers of this country and
will be lodged in comfortable lodg-
ings for the remaining period of their
lives and their daily meals and
raiment will be assured is not good.

Pandit Thakar Das Bhargava: Only
for 7 or 8 years.

Shri Tek Chanrd: No; transportation
for life.

Pandit Thakur Das Bhargava:
Transportation for life means about 10
years,

Shri Tek Chand: That interjection
of Pandit Thakur Das Bhargava |is
most revealing. He says, ‘No. Trans-
portation for life virtually means to-
day 6, 7T or 10 years’. If this is the
result of the abalition of the death
penalty, the result will be that those
who are so minded will murder for
the pleasure of dcing so and enjoy
& little holiday, may be for 6 or 7
years, at the expense o the State. It
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is bewildering when my hon. friends,
talented friends, experienced friends
counsel in the teeth of these facts
that the death sentence should be
abolished. Human memory seems to
be very short.

It was in 1947 that we had a spate
of assassinations, human slaughter,
and butchery; as a sport. During the
partition days, whether they were
children, women or old men, so long
as they were of the other community,
to kill them was not an act of sacrilege
but it was almost meritorious and
holy. Seven years ago......

Shri Raghavachari: When men be-
come beasts.

Shri Tek Chand: Yes; my Jearned
friend is quite right. It is so when
men bceome beasts. If you go to
the Romans they would say Homo
homini lupus est. Man upto man is
a wolf. Therefore, it was not in 1947
that men became beasts, but that
happens to bé human nature unfortu-
rately. That being the position, if
bumanity is to be saved, it can only be
saved by keeping this terror in the
repository of the judicial armcury, to
be used sparingly, occasionally and in-
frequently. You have already provid-
ed that. You have given full rope to
your humane impulses when you pass-
ed the Act amending the Code of Cri-
nrinal Procedure. That being the
position, let us try this experiment,
may be, for 10 years, may be, for a
few years less or more and see what
is the eflect.

1 was rather surprised when some-
cne said that the death sentence does
not deter. Examine this from the
point of view of what happens among
people with criminal propensities.
Lef us assume that some peoDle go to
commit a dacoity. They know that
if the dacoity is committed their pur-
pose is served and they will get away
with the ducre, all the property. But
if the fear of death sentence
were not there, every dacoity and rob-
berv in this land will be accompanied
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with murders io boot. If dacoits, who
have no soft feelings, spare their
victims and simply relieve them of
their valuables, it is because they
know that if in addition to dacoity
there is a murder, then the gallows
are there and they may be dancing
in the air suspended by the neck.
These are the circumstances, these
are the peculiar notions. Even peo-
ple in the U.S.A., as Shri Chatterjee
very rightly remarked, had to retrieve
Soclally,
they had done something that was
wrong and thereby endangered and
jeopardised the security of the peace-
loving people, and therefore they had
to resort to the sentence of deatn.
That being the position, I submit that
it is no use saying that in the land ox
the Buddha, in the lard of Mahatma
Gandhi, in the land of Mahavir,
ceath penalty ought to be abolished.
It is better to remember that in the
land of the Buddha, in the land of
Mahatma Gandhi, in the laad of
Mahavir, 9,000 murders take place
every year. The Apostle of mercy,
peace and kindness had to die at the
hands of an assassin. If he could
not be spared, do you think that by
the abolition of death penalty, there
will be fear of God in the mind of
the potential murderer? What pe-
culiar feelings of mercy sway the hon.
Members on behalf of a man whose
hand is red, whose knife is dripping
with human blood, with the blood of
an innocent man, I do not know.
Why is my learned friend, Snri
Mukund Lal Agarwal or my hon.
friend, Shri Chatterjee, who adorned
the Bench with distinction, today
shedding tears for the man whose
hands are gory, whose knife is drip-
ping with blood, may be of a child,
a woman or a helpless victim? Why
do they say, “Spare him the repeti-
tion of the death which he perpetuat-
ed and lodge him comfortably.”?

This, I respectfully submit, is not
mercy, but negation of mercy; this is
not justice but travesty of justice. It
will be an ill day, when a potential
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murderer—38,000 die in this land every
year in this way—will think, “Go on
with your gory business, nobody is
going to hang you”. 1 wish to oppose
this Bill.

Mr. Deputy-Speaker: I am conscious
of the subject before us and the hon.
Members being very resourceful and
that each Member can take as much
time as perhaps there might be avail-
able to us, but I must bring it to the
notice of hon. Members that there was
only 1 hour 15 minutes with us and
another one hour was asked for, and
even if that is given, there will be 2
hours 15 minutes, that is, the time
should expire by 4-45 p.m. Therefore,
1 would request hon. Members that
they should be concise in their com-

ments and there are half a dozen .

more to speak on this Bill. I now
call on Pandit Thakur Das Bhargava.
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Shri Tek Chand: How often?
Pandit Thakur Das Bhargava: It is

not so rare. If my friend wants to
know, in my practice I can give seve-

ral occasions or several cases in which

this has been done and this has been
demonstrated.
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AT E s F T aow
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wT & ger far oy | Sy xS T
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w1 @ qUT I I WS @ T
fF a8 Taq f5 w7 g@r SR T
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F & 39 F wR T S & wrw Ay
g o & Fax @R (Tfrer) e
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WEAT §, AL OF AT ¥ ATY AT
g §

# 9w Tk T @H A g, forw
# A w@w w7 fggea & aa ¥ sawy
o X &\ oF far F o e O Agt
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ag widt & ARy ¥ faegw seafww
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IqTERA WRRW . WG ST { AW
1 W TETE FE L FEE

e fagoweell Aze : Sarsaw
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IJUTEAE AR, X BIET H qAT
AN N HF A § figa™w
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szl W I A gy fEar fe o faw
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A" F qEF 7 A< 7@y Ak fee
FT BET 9 FqTH T |

W faw & g (gwdw) & wgr
qrar § fF i w9 Tl e
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W gfes Jw< g (faore #Y i)
AT * smaear 71 £, oog & Wy g
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T | T FY AT FAT AW & A aga
futcare 1 o il

Mr. Deputy-Speaker: I find that
there are a large number of speakers
who are anxious to speak. I must
bring it to their notice that over and
above the maximum time, we have
extended it by one hour. Even that
will expire by 4.45. It will not be
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pessible for me to extend the time qaTYT sTHEqT W‘
any further. Within that time, the - * I .?
mover wants to have 15 minutes and ﬂ’fﬁlﬁ"( TR ﬁﬂ"‘ﬁhwﬁﬂ
the hon. spokesman of the Govern- . = BT 5 /X 29 B 298y WY A
ment wants to have 20 minutes. So, aifge Sfet Wtaﬁf? o "
unless the mover also reduces his bl ?’Tfﬁ’f s
time, I cannot call any other hen. G}WE@T%WEWWWW
Member. I have called Shri Raghu- qf@rT it =T =
nath Singh. He may speak for five ¥ ¥ - ﬁ. 3= ¥
minutes. T wrT T fed 1w aeE 51 A
ot Tgw feg : TE EET T o et g ¥ Y e gm oW ™

¥ Ao g F@ § a9 IEW @9
fir o goTe ad qF 7w foaa wae 9 F@ w1 wfawre @ wfew
- Shri Nand Lal Sharma (Sikar): The

FITT ant F gaA WS AT g B & followers of Mohomed do not spare
st fTo Fo wesit 4 N wr§ wrewrd their opponents!
T zg W gw (S W A7) A ™ Shri Raghunath Singh: I will say
q@agwwﬁm%a’fﬁﬁi?:;o about your Hinduism also.
a¥ gqf gored gEr w1 g a9 .
7 O TR F EEEH ¥ waere IgF I Wa & R dEr
SATAT AT AT | T AT qrEfae F HEE wig ® Y gt & v ¥ SE owE
g A1 § ) IuF a1 agd TG % Wk ¥ s Ifew wr (agh wp)
@z sk Zq FX A, JUT W A ¥ wger @ F T T A QY
sl WX 9 & a7 9y W et 3fF WIS §TO HEI FEET @ WR
@ | u% FhT Roo af AT IW T ok Fgm ¥ fr famiy ®
o &6 W@ gT @ SR OF e ww gwT e Iu AW Wy
8 wmaear & W v fe g FT A T AT AT FAM X wqEr
(sfonier) wr gy fow & & fararefg ®1 g WY w9 & wE ko
s v fe w W gER T TN IR g A A
T 9T AT WX AV g O WA W amaz & wr§ dar s g S T
TEW T F,  TATI FEOT 4 wam fs AgT W N gt & wE a®
SEIA wE f& tRoo AW F W &F A 1 R W AT FL W
quT § R qowe a@ W | S ey fr WA o0 A @S wW
e fr T aEd W & fn T WX feeefy 77T F qE A AW T F
wTE W< 20 FT< 29 A e € W, ﬁmmnmmtw A ¥
¥ ofedw aff gur @ = U TTETT FTA AWET T W W K
g faT weg 4 wgr % gF e W@M.Wﬁmﬁwn
frar wifgr |, W & fowr W # g Wrgan § 6w ww fege
afcrdr wom wifee, waw fawrd & *rd gur o wrofy § S @ oA
wr afads s wifgy, sEw feem ¥ EET W AR & AreX §arC Y o
i wfa s wfge afe w0 IH FA & GAEIT TE qHT A WY
oaE A & | I AW & wEE § AT AT WY
IAH TN AT HIEEHR qTEw e Wfaw fag & awat #v for fa
aR g O whw A TEN 7w fear mar ) W% @w S I€
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a9T & YAfTa FTE F wE gE |
Faagden & 5 gfar 3 = 9w
A g AT TE HET FY FAT F
vt (sarr) fear fo w1 o&w
W< FeA T TIWCHT FY FH BT A
g7 2T OF 9B € ) gwE ar fw
zfrar T owifaie & saww g€ A%

mamﬁ;’rﬁﬁ*ﬁé‘ VAT

wméﬂtﬁﬁﬂfra’rﬁaa$
& fomwr =7 T #7 wfaer ad
FaFr g7 fawmed w7 of gfaw 76
sufa_ S ara s graar  JE a6
I AT W W wew A w7
THS AT IV gH HBiEY QI X qHS
Shri Nand Lal Sharma: Sir, the
hon. Member has not heard my words.

I said that the followers of Mohomed
do not spare their opponents.

Shri Raghunath Singh: That is what
I have said.

Criminal Law 23 NOVEMBER 1986 Amendment Bill 966

fETwAFT Y, go, R0, Lo, TT oo AW
I ¥ fau A= e Y ag T Tvn-
& FF Tg=r 1fgw & =mar =
& g, S & gEra Wil
F g GuET w7 OF FHS
g w0

Mr. Deputy-Speaker: Pandit Fote-
dar.

-

‘Shri Nand Lal Sharma: The hon.
Member has referred to Hindu shas-
tras and quotations.

Mr. Deputy-Speaker: I have called
Pandit Fotedar.

Pandit Fotedar (Jammu and
Kashmir): Sir, it is rather unfortun-
ate to observe that even while dis-
cussing a momentous matter like the
question of abolishing capital punish-
ment the House is functioning with-
out a quorum. I do not know whether
I should proceed or not.

Mr. Deputy-Speaker: Now that he
has brought it to my notice, it must
be counted. But immediately after
there is quorum, I shall have to call
the Minister, not the hon. Member.

Shri K. K. Basu (Diamond Har-
bour) He has short-circuited himself!

An Hon. Member: Suicide!

Mr. Deputy-Speaker: 1 am sorry, 1
cannot give time %o any hon. Member
now. I shall have to ask the hon.
Minister to reply.

Pandit Thakur Das Bhargava: But
the hon. Minister, it appears, is not
speaking.
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Mr. Deputy-Speaker: The quorum
bell is being rung. Now there is quo-
rum. The hon. Minister may now

speak.

Shri Pataskar: Sir, the hon. the
‘ Mover of the Bill has certainly
brought forward for discussion a
problem which has been Dbaffling
jurists for several yeans past. No
doubt, if the matter was to be con-
sidered purely on the basis of that
high thinking. that we should not
try to destroy, or rather that maéan
should not try to destroy which man
cannot create, well, then, theoretically
it is all right. Because, man has
been able to produce many things
but man himself. And therefore it
has been that man is the creation of
God. But God has created men of
‘different varieties and gqualities—good,
bad and indifferent. Therefore, this
problem has become a human prob-
lem. So it cannot be solved merely
on that basis. o

In spite of the fact that there has
been this death penalty, I have known
of judges who in their life, though
they were authorised to pass a sen-
tence of death, did not do so. I know
of at least one judge, who was even
commented upon, but he said: no, I
would not do it. Because, the law
as it stands, does not say that a
judge must pass that sentence. It is
left to him to decide whether, under
the circumstances, the death sentence
should or should not be passed.
That is the present position of the
law, on which I need not dilate
because many -of the hon, Members
who have taken part in the discus-
sion are themselves eminent lawyers.

This is mofy therefore, a problem
which can be merely theoretically
solved. After all, there is no desire
on the part of anybody, particularly
of organised society, that it should
take life for life. Whatever might
have been the ideas in a certain stage
of society, where life was taken as
s matter of private retribution—to
which reference was made by Pandit
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Thakur Das Bhargava, we have pass-
ed that stage. But what does it in-
dicate? If there is.no punishment for
an offence of this nature by some-
body, then, as was rightly pointed
out by one of the hon. Members, 1t
is likely to produce some other psy-
chological effects. One Member right-
ly pointed out that suppose the father
of ‘X' was murdered in a village, and
there is no provision for death sen-
tence, however heinous the crime,-
then, public opinion, right or wrong,
is still in that condition where the
son would be so treated, so chided,
that probably he would be forced w
have recourse to that remedy.

It is rather unfortunate that even
in spite of Buddhas and Christs and
what not, humanity has not made
much progress. After all, the Buddha
lived 2,500 years back. It is no good
invoking his name. Thousands of years
have elapsed in—between where his
doctrines were thrown to the winds.
Even now I am not sure if we look
to the humanity as a whole that people
have much regard for the sanctity of
human life. Leaving aside this coun-
try or that country, what does the
events now happening all over the
world indicate? It indicates that in
spite of all talk of progress, humanity
does not seem to have progressed
much. There is still conflict between
the instinct of an animal and the
higher desire, the desire to attain some
higher level in life. It might be un-
fortunate. Therefore, this problem
should not be looked at from merely
the theoretical point of wview but
should be considered on more practical
considerations. And what are they?.
Why is it that the State intervenes to
punish? There are two objects. One is
to reform the criminal. I know that
in cases where the man is sentenced
to death there is no question of reform
and it is on that account that the
punishment that we provided under
the law is not invariably resorted to.:
If a person commits murder, so many
factors are taken into consideration
before the sentence of death is award-
ed. It is only very rarely that resort
is had by judges to this extreme
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penalty. They also are human beings.
I do not claim infallibility for judges
or for anyone for that matter. But
looking into the working of this Act
and particularly this punishment, I
am convinced—and I wlll place the
figures before the hon. Members of
this House shortly—that the record
has been good. They have awarded
this extreme penalty of law only in
cases where they thought that the
other aspect of punishment, namely
deterring other people from resorting
to this crime, .has to be taken into
account and then alone this punish-
ment is awarded. It is not a question
of retribution. The judge is not per-
sonally concerned with one side or
the other and he awards that punish-
ment only in cases where he thinks
that the ends of justice, ends of society
and the ends of public good require
that this man must be sentenced to
death. Otherwise, that is never
resorted tc. Therefore, the mere
question of theoretical abolition of
capital punishment because something
has happened somewhere need not by
itself be any justification for the aboli-
tion of this punishment.

Now, what are the present facts? I
will not go into the past history be-
cause the past is past and the future
is yet to come. But we have to be
guided by what the present position
is. What is it? In the year 1953, 9,802
cases of murder were reported
throughout the country. Then, the
number of cases in which prosecution
could be launched was only 6,446,
meaning thereby that out of 9,000 and
odd murders committed, in 3,000 cases
because there was no evidence, no
prosecution could be launched. They
might have committed the murder, but

they could not be punished. Out of

them, 3,042 were convicted. That
means, half of them escaped any

punishment whatsoever. So, out of the .
9,802 reported murders in the year ~

1953, only 3,042 could be convicted and
out of themn how many must have been
sentenced to death? I haven’t got that
figure separately. But, as hon. Mem-
bers are aware, in cases where the
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sentence of death is awarded, we have
made a provision whereby the accus-
ed, that is, the person convicted, is
entitled to send a mercy petition and
in almost all cases—I can even say
in all cases—efforts will be made by
the accused or his relatives to save his
life to the last. Now, the number of
mercy petitions received in the year
1953 was approximately 263. So, out
of 3,042 convictions about 263 or so
were only sentenced to death. Out of
that again, when the matter was
examined by Government, they
thought it fit to commute the punish-
ment in 68 cases. It will, therefore,
be found that it is not as if because
there is a provision for capital punish-
ment, it is being recklessly resorted to.
Similarly, in the year 1954, about 9,765
cases were reported out of which in
about 6,313 cases prosecution was
launched. But the number of convic-
tions was a little less; 2,885 only as
against 3,042. There also, I think, the
number of persons who were sentenc-
ed to death was about 225. That was
the number of petitions presented for
mercy. Out of that, in 55 cases the
sentence was commuted. It will, there-
fore, be found that though theoreti-
cally it may be argued that after all
why should a person be deprived of
his life on the theory that we should
not take away what we cannot create
and what has been created only by
God, as I said, it has got social and
other aspects, and therefore it is from
this point of view that the whole
question has to be looked into.

It was pointed out—and I think that
was the cause which led to the rais-
mg of this question and its discus-
sion in this House—that in the United
Kingdom last year an hon. Member
of Parliament brought forward a
resolution and it was passed.

Shri Raghubir Sahai: A Private
Member’s Bill.

Shri Pataskar: I think it was a
resolution. I do not know. But before
I turn to what is being done by them
I would like to point out that there
are certain figures which will show
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as to what is the proportion of crime
there and here. In 1953, the propor-
tion of this sort of crime in our coun-
try was 27.1 per million. In 1854 it
was 26.9 per million. Now, we were
told by the hon. friend, Mr. Chatter-
jee, that in Switzerland it has been
abolished. Switzerland is probably a
country where people have developed
certain peculiar good qualities. As we
know, it has never .joined any war.
Then, there the figure was only 4.6
per million at the time when it was
abolished while here, as I pointed out,
it was about 28 per million in the
years 1953 and 1954. I do not want to
tire the House by giving all the figures.
Then, in the case of Great Britain
itself, for the first 50 years of this
century, the proportion of crime
punishable with death was only 3.89.
That was in England and Wales. In
Scotland it was still less, 2.82.

Therefore, to say that merely be-
cause something has been done by
England, so we should try to do it,
I think, is not justifiable on any
theoretical ground. On the other hand,
I have information that after the
capital punishment was abolished, the
United Kingdom itself has thought it
necessary that again it must be intro-
duced, at least for certain kinds of
offences, and this is what they pro-
pose to do by the Bill which has been
recently introduced. Now they want
to provide for the retention of capital
punishment in five classes of cases—
murder committed in the course of the
furtherance of theft by shooting or
causing murder when one is appre-
hended; preventing lawful arrest by
murder; murder in the process of
escaping from legal custody; murder
of a police officer while he is in the
act of performing a public duty;
murder by a prisoner of a prison officer
acting in the execution of his duty or
a person assisting the prison officer.

There are also other countries, as
already pointed out, where once the
Government thought it better to
abolish it, but had again introduced
it. This has happened in 8 or 9 States
in the U.S.A. Therefore, it is not as if
this question can be considered and
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settled by merely theoretical conside-
rations or by the application of juridi-
cal principles. Even then, I was glad
to find that the hon. Member Shri N. C.
Chatterjee, the hon. Mover of this
amendment Shri Raghubir Sahai and
my hon. friend, an experienced Mem-
ber of Parliament and a great lawyer,
Pandit Thakur Das Bhargava have all
pointed out things that should give
us a warning that the capital punish-
ment must not lightly be dispensed
with. They are perfectly right. There-
fore, considering everything, I think
that the time has not come to abolish
that punishment though we may wish
that society may develop in such a
way that there would be no necessity
for the capital punishment. As matters
stand at present, throughout the length
and breadth of the country, about 200
people are sentenced to death for very
heinous crimes. They must have been
such because, as I have said, it is very
rarely that any Judge passes a
sentence of death. That punishment is
not awarded unless there are very
very heinous crimes or there are
circumstances attending on it for
which he has to pass a sentence of
death in order that it may serve as a
deterrent preventing other people
from resorting to such crimes. We
should consider the proportion of
crime very high. Why is this punish-
ment inflicted? Not because of retri-
bution: but because we find that if
there is to be stability in society, if
such crimes which result in wanton
taking of the life of one man by an-
other are to be prevented, it has to
be there. There is no other alterna-
tive. Reference was rightly made to
gangs of people in our country—I will
not refer to the areas—who organise
themselves and take the lives of other
people who pass by in order to get
some living. They are still existing.
We cannot close our eyes to this fact.
Government are trying their best to
use humane methods to check this,
Naturally, that is why some delay is
caused. Are we going to serve any
purpose by declaring from the house
tops that there will be no capital
punishment hereafter? That small
amount of fear that some may have,
we will remove. Looking to the way
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in which the law has provided so
many safeguards, I do not think thgre
is any justification for abolishing
capital punishment. As a matter of
fact, in very few cases, the sentence
of death is given. The figures that I
have given will convince that this
punishment is not lightly given. There
are, also other remedies provided,
appeal to the High Court, to the
Supreme Court, and lastly, mercy
petitions to the President.

I agree with those hon. Members
who say that.we must pay due regard
to higher considerations of progress
of humanity. True; humanity is con-
tending for the last 3,000 years and
man is trying to rise to his full stature.
Unfortunately, he tries to rise for some
time, but falls back again. This has
been happening throughout the cen-
turies. I agree with the object under-
lying ‘this Bill. Let there be a state of
society in our country where, probably,
there would be no necessity for a
punishment of this nature. When will
that be possible? That would be possi-
ble, not by abolishing capital punish-
ment, but by our raising the standards
of social conduct, social thoughts and
social activities. Only under those
conditiens would it be possible. That
ideal has been before not only our
country, but before the whole of
humanity for thousands of years. Un-
fortunately, as the Mover of the Bill
said, we seem to have made very little
progress. Humanity does not seem to
have made much progress not only in
this. Let us look around and see what
is happening in the world. I am con-
vinced that man has ceased to have a
very good regard for the sanctity of
human life, not only in this respect,
but in other respects also. We should
not be carried away by theoretical
considerations. I do not think that
because something happened in
England, the same should happen in
all other countries. The conditions are
entirely different. As I have pointed
out, they are again thinking of re-
introducing this punishment. Let us
not rush in. From that point of view,
I am convinced and I hope the infor-
mation :that I have given the House
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will convince the Members that, what-
ever may have happened in other
countries, the time has not come in
our country for the abolition of the
capital punishment, without trying to
unbalance or creating wrong balance
in the state of society in which we
now live. Therefore, it is my painful
duty to oppose the Bill and at least
at the present moment I cannot accept
the proposition contained in the Bill
which has been brought forward.

There was a proposal made by my
hon. friend Shri Raghubir Sahai that
the Bill should be circulated for public
opinion. That also was supported by
some hon. Members. Normally, I would
not have objected to that. But, having
given the House all the information
at my disposal, I would like to ask
hon. Members, is it likely to serve any
purpose? On the contrary, it will only
raise a sort of public agitation over a
matter for which we really feel that
the time has not yet come. Why
should we do it? Our country has
enormous problems of different varie-
ties. I will not dilate on that point.
If the idea is that there may be a
theoretical discussion in public, when
we are convinced that it cannot be
carried out at this stage, I ask what
purpose it will serve.

There was reference to the Law
Commission. I also agree with those
hon. Members who said that it is not
merely by the retention or non-reten-
tion of capital punishment that we are
going to make progress, but also by
resorting to other remedies. We have
appointed a Law Commission also for
changing the substantive laws of the
country. This House took a decision
and that Commission has been
appointed. That Commission has made
certain reports. I do not know if I
have placed them here, I will shortly
place them on the Table of the House.
Their problems are numerous. They
relate to the civil law, they relate to
criminal law and so many things.
Therefore, it naturally takes time. I

© am sure, the Law Commission, before

it closes its labours, will have also to
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discuss this matter and report. Though
normally my instinct is that, if any-
thing is to be published for ascertain-
ing public opinion, I would be the last
person to say that I would not like
it, I have to oppose this. This is per-
haps the last session of the present
Parliament. I myself, at any rate, feel
convinced that the present is not the
right time for carrying out any such
reform. Why should we now place this
before the country when there are so
many other things agitating their
minds? This would only add one more
food for thought. I therefore suggest
to my hon. friend Shri Raghubir
Sahai that—of course he has brought
forward this motion with the best of
intentions—if he is also convinced, he
may please withdraw the amendment
which he has moved.

Mr. Deputy-Speaker: He has got
only five minutes to give a reply.

Shri M. L. Agrawal: I am entirely
in your hands, but I think I deserve
some time to reply.

Mr. Deputy-Speaker: 1 entirely
agree with the hon. Member that he
is entitled to much more time than
what we have got, but he should
restrict himself.

Shri M. L. Agrawal: I am gratetul
to the hon. Members who have parti-
cipated in this debate. As this Parlia-
ment represents a cross-section of the
country, I could not have expected
whole-hearted support for the Bill,
but T am glad that most of the Mem-
bers who have opposed the Bill have
also found that there is sense in
reforming the law on this point.

Punjab has spoken vigorously and
in great volume, but in spite of their
orations, I am still unconvinced. Shri
Tek Chand who always speaks with
great vigour and in his inimitable
style, perhaps was not present when
I moved the motion. Shri D. C.
Sharma—I admire his versatility to be
able to speak on any point—too per-
haps did not take any notice of what
I had said in my original speech. For
Pandit Thakur Das Bhargava I have
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got very great respect. He has labour-
ed the point that capital punishment
is a deterrent. No doubt it is a deter-
rent. I never denied it. The whole
point of my speech was that it is not
a unique deterrent. And then he says
there is an aspect of the minds of the
relatives of the murdered. Nobody
ignores them, but capital punishment
does not do any good to them, it does
not alleviate their suffering. If, on the
other hand, we can so arrange that
the man who is sent for-life imprison-
ment for committing murder is made
to earn and support the members of
the family of the deceased with his
earnings, it would be a better way
than imposing a merely retributive
punishment.

Shri Tek Chand referred to the
amendment of the Criminal Proce-
dure Code, and he said in the face of
that amendment, it is no longer neces-
sary to go to any length about the
reform of the criminal law in this
behalf. 1 disagree with him. All that
the amendment has done is that the
Judge is no longer required to give
reasons for giving a particular sen-
sence, but when he gives a sentence,
the High Court or the superior court
can always pull him by the ear. I
would not go into all the matters
which I wanted to mention, but cer-
tainly on this point I .shall cite one
or two cases.

In 1937 Athappa Goundan was sen-
tenced to death by a Full Bench of
the Madras High Court (I.L.R. 1937—
Madras 695 F. B.) on the basis prineci-
pally of a confession made to an
investigating officer. This Athappa
Goundan and several others convicted
under similar confessions should have
presumably been executed. It was
only as late as 1947, ten years later
that the Privy Council in an appeal
on special leave arising out of a
similar case held expressly that
Athappa Goundan’s case had been
wrongly decided and that the confes-
sions on which Athappa Goundan was
sentenced ought not to have been
admitted at all in evidence (A.LR.
1947 P. C. 67).
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Quite recently the Supreme Court
on an appeal (1955 I.M.L.J. Page 141)
by special leave granted by its own,
order from a conviction and sentence
of death passed by the High Court
set aside the sentence of death passed
on the appellant and ordered a re-
trial on the ground that the previous
Full Bench decision of the Madras
High Court of 1924 (47 Madras 746
F.B.) on which the conviction and
sentence were based was incorrect
and the accused was prejudiced by
the procedure indicated in that Full
Bench case. The public is most un-
happy at the number of executions
that must inevitably have taken place
on the basis of that case from 1924
to 1955.

I may just add one additional argu-
ment for the abolition of the death
penalty.

16-55 hrs.
[MR. Speakrer in the Chair]

There was the case of Woolmington
vs. Director of Public Prosecutions in
which a young man was put under
trial for shooting his wife, and his
defence was that the shooting was
accidental. He was twice tried because
the first trial jury disagreed. He was
convicted by the second jury after a
long deliberation and was sentenced
to death. The case went to the Appeal
Court and the Appeal Court held that
the Judge’s rulings on law were
correct and proper and upheld the
sentence. There, so far as the great
majority of condemned criminals are
concerned, the matter would have
dropped, but in this case it was taken
up to the House of Lords. What hap-
pened? The House of Lords threw out
the conviction. It was stated by Lord
Sankey in giving the judgment of the
assembled Judges: :

“No matter what the charge or
where the trial, the principle that
the prosecution must prove the
guilt of the prisoner is part of the
common law of England, and no
.attempt to whittle it down can be
entertained.”
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The reason for that statement was
that in cases where accidents was the
defence of the prisoner charged, the
onus of proof was lifted from the
prosecution to the defence. A wrong
principle of law had stood in the UX.
from 1762 and was only overturned in
1935. As a writer in the Law Journal
said:

“It is interesting, if unprofitable,
to speculate as to the number of
murderers (to say nothing of inno-
cent persons) lying mouldering in
lime and ignominy within the
precincts of our prisons, and who
would have been respectably alive
and well today if our Judges had
known the law.”

So, there may be mistakes. Pandit
Thakur Das Bhargava said that it does
not matter, human institutions are all
fallible and the Judges may be falli-
ble. I admit such cases are few. The
case may be one in one thousand, but
what is the consolation for the one
who is wrongly put to death by the
process of the law? Therefore, I think
this is one of the strongest points that
should be taken into account.

I have also got figures. I have calcu-
lated that in Uttar Pradesh in every
200 cases of accused who are prose-
cuted for murder, only three are
executed. The greatest point for
having a deterrent effect is certainty.
Now, where is the certainty in 200
persons being prosecuted for murder
but only two or three being executed?
Therefore, the law as it stands is very
defective and it does not lead to any
lessening of crime.

4

The figure has been bandied about
that 9,000 murders are committed
every year. True, but what has your
law done to it, if the murder is steady
or slightly increasing or is being
slightly reduced...

Mr. Speaker: The hon. Member is
only replying. It appears as if it is
the original speech itself.

Shri M. L. Agrawal: No, Sir. The
numbers do not give any reason for
keeping the death penalty as it is
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because what greater reason can there
be for altering the law than that it is
inefficacious. If 9,000 murders were
committed in spite of your death
punishment, it belies its deterrent
effect and should be changed.

My motion is for consideration of
the Bill and I submit it should be
given effect to. At any rate, there is
no harm in accepting the motion for
circulation that has been moved by
my friend Shri Raghubir Sahai. This
is a country of non-violence and
Ahimsa. Even if you do not accept my
motion straightaway, what harm can
there be if this motion for circulation
is adopted and the Bill goes before
the country to elicit opinion. If the
opinion is in favour of the punish-
ment, that would strengthen the hands
of the Government.

It was said by Pandit Thakur Das
Bhargava that the burden of proof is
on those who want to abolish it. No,
Sir. I would respectfully differ and
say that the burden of proof is on
those who want to keep it because
they cannot prove that this is a unique
deterrent and that on account of its
existence on the statute-book the
murder rate is kept within bounds.

With these remarks I request the
hon. Minister of Legal Affairs to accept
if not my motion at least the motion
of Shri Raghubir Sahai.

Mr. Speaker: Need I put the motion
for circulation to the vote of the
House?

Shri Raghubir Sahai: I beg to with-
draw my motion.

Some Hon. Members: No, no.

17 hrs.

Mr. Speaker: When there is an
objection even from a single hon.
Member, I will have to put the motion
to the House.

The question is:" .
‘“That the Bill be circulated for

the purpose of eliciting opinion
thereon by the end of April, 1957.”

The motion wus negatived.
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Train Disaster
Mr. Speaker: What about the other
amendment of Shri Raghavachari?

Shri Raghavachari: In view of the
first amendment, mine was not
accepted.

Mr. Speaker: The question is:

. “That the Bill further to amenda

the Indian Penal Code, 1860, ana
the Code of Criminal Procedure,
1898, to provide for the abolition
of capital punishment, be taken
into consideration.” *

The motion was negatived.

MADRAS-TUTICORIN TRAIN
DISASTER

The Minister of Railways and Trans-
port (Shri Lal Bahadur Shastri): Mr.
Speaker, Sir, it is extremely unfortu-
nate that a serious accident took place
this morning between Ariyalur and
Kallagam near Trichinopoly. The in-
formation received so far is incom-
plete and we are getting it in bits.
We hope to get authentic reports by
this evening. Here is the report pre-
pared by the Railway Board.

At about 5-30 hours this morning,
No. 603 Down Tuticorin Express of
the Southern Railway, which left
Madras Egmore last night at 21-50
hours met with a serious accident at
the Trichinopoly end of the abutment

"of bridge No. 252 over the river Maru-

dayar at mile 170/14-12 from Madras
between the stations Ariyalur and
Kallagam. The engine and seven
bogies next to it fell down behind the
abutment as a result of the approach
bank having been washed away due
to heavy rains. The eighth coach was
derailed of all wheels but kept stand-
ing on the bridge. The rear four bogie
coaches were safe on the track.

According to the latest information
available 68 dead badies hawve been
recovered so far and further salvage
operation is progressing. Sixty per-
sons have been injured and were
removed from the site by a special
train, which left at 10-30 hours for
Trichinopoly Junction. This train has





