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Tuesday, 1st May, 1956.

The Lok Sabha met at Half Past Ten
of the Clock.

[MR. SPEAKER in the Chair]
QUESTIONS AND ANSWERS
(See Part I)

11.37 aM.
PAPER LAID ON THE TABLE

REPORT ON THE WORKING OF SILK
FOR THE PERIOD 1-4-1955 To 31-12-1955

The Deputy Minister of Production
(Shri Satish Chandra) : Sir, on behalf
of Shri K. C. Reddy, 1 beg to lay on the
Table a copy of the Report on the work-
ing of the Central Silk Board for the
period from 1st April, 1955 to 3lst
December, 1955, in pursuance of an as-
surance given by the Minister of Com-
merce and Industry during the discussion
on the Central Silk Board (Amendment)
Bill on the 29th July, 1952. [Placed in
Library. See. No. 5-144/56.]

PROCEEDINGS OF LEGISLATURES
(PROTECTION OF PUBLICATION)
BILL

PRESENTATION OF REPORT OF SELECT
CoMMITTEE

Shri AMekar (MNerth Satara): Sir, on
behalf of Shri K. C. Raghavachari, I
beg to present the Report of the Select
Committee on the Bill to protect the pub-
lication of reports of proceedings of
Parliament, State Legislatures and their
Committees.

HINDU SUCCESSION BILL—Contd.

Mr. The House will now take
up further consideration of the following
motion moved by Shri Pataskar on the
12th December, 1955, namely:

“That the Bill to amend and
codify the law relating to intestate
succession among Hindus, as passed
by Rajya Sabha, be taken into con-
sideration.”

The time allotted for general discus-
sion is 13 hours, out of which 5 hours
1—105 L. 8.

(

IR e mrees oo ™

and 49 minutes have already been
availed of. Therefore, 7 hours and 11
minutes now remain.

Shri N. R. Muniswamy (Wandiwash):
Mr. Speaker, yesterday 1 made an ob-
servation that, in fairness, this Bill has
to be remitted back to the public with
a view to get their opinion, in so far as
we have now touched the Mitakshara
system of law in a limited sense. I do not
mean to suggest that 1 adopt certain
dilatory tactics for delaying the matter,
but, since this has been hanging fire for
overBordem,bysudmngwewﬂl
be eliminating a valid criticism that we
have taken the public by surprise by in-
troducing in a limited sense the applica-
tion of the Mitakshara system of law.

I am happy that the daughters are
iven equal shares as that of the
rothers. But I have to say that as per

the clause 6, as drafted, there is a good
deal of dlscnrnmatory treatment both to
the daughters and the undivided sons. 1
insist upon the redrafting of this clause
to avoid an anomalous situation in
actual applicability of this provision. I
shall now give an illustration. Here, as
it has been provided in clause 6, it is
stated that so far as the daughters are
concerned, who happen to have the same
coparcenary right in the property, after
the death of the deceased, for purposes
of allotment of shares to the daughters,
the shares of the undivided sons are to be
pooled together but not the share of the
divided son. That has been eliminated
because of the amendment by the Ra;ya
Sabha. By so.doing, we will be baving
only a joint family consisting of a father
and the daughters. But, after the passing
of this Bill and before the death of the
deceased, what would happen? The
daughters  will be eliminated but the
others will get their share during the
lifetime of the father. When the father
dies, what will happen? So, the joint
family system, as it exists today, will be
given the clean go-by by entering into a
division or partition of the existing pro-
perties. It would leave nothing for the
daughters. Supposing a father has no
share at all. and he claims no share
during the lifetime, and he divided the
entire property among his sons. and sup-
pose he dies subsequent to the partition
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[Shri N. R. Muniswamy]

There is no undivided son at all. So him-
self and his daughters get nothing.
Therefore, the daughters will go with-
out any shares at all. We know that in
certain cases coming under the Mitak-
shara system, if the father has no share
in the partition and if the son is born
after the partition, the son will have the
right to reopen the entire partition and
get back the property and put it again
wnto the pool. Similarly, if you want the
daughters to have a share in the pro-
perty, what would happen today is, you
must regard the daughter as after-born
son, and the daughters must be given
the right to reopen the entire partition,
so that the persons who had already par-
titioned the Fmperty and the daughters
also could all get together and the entire
division could take place. That will be
the proper basis on which you can give
an equal share to the daughters. Now,
‘what happens is that if the son divides
and goes away, and the rest of the family
is not divided, the balance of the pro-
perty alone will be divided between the
undivided sons and the daughters, be-
cause, the daughters after the death of
the father will get a right as much as
the undivided sons, but not the right as
regards the property that has already

en to the share of the divided son who
has already gone back.

Mr. Speaker : Even if the division had
taken place 12 years before the father
died, should that property be pooled,
when the child must not be more than
10 months? In case the child is in the
womb at the time of partition, and sub-
sequently a male child is born, the par-
tition can be reopened at the instance of
the male child. That is, the birth of the
child relates back to the conception
which is only for ten months. Does the
hon. Member mean that a member who
has detached himself 12 years ago and
had pot the property, should now be
brought in and his property be treated as
the property of the father?

Shri N. R. Muniswamy : T quite annre-
ciate the point. So far as the partition
that took place 12 years back is con-
cerned, if those persons have to be
brought back, division might take place
and there might be disturbance. As re-
gards the present clause, the undivided
son’s share mav be pooled together for
the purpose of the share of the propertv
along with the daughters. At least that
aspect has to be put into effect, because,
1 think the Minister of Legal Affairs
said that it all rests upon the natural
love and affection, and he says that the
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father will always give property to the
daughters and so he will see that the
daughter is not disinherited or denied of
any right to a share, when during the
lifetime of the father, the property is
divided. Now, there are occasions where
the father also asks for no property. He
simply stands as if he needs maintenance,
for, he will eke out his livelihood by re-
maining with one son for some time and
with another son at another time. So, in
that case, after his death, the daughters
will get no share at all. With a view to
see that the daughter also gets a share
in the property, he must see that the
divided sons property aiso shouid be
pooled together and give them the status
of after-born sons, in the sense that they
will also have the right to reopen the
property.

The other anomalous position which is
likely to be evolved here is this. As per
caluse 32, notwithstanding anything
contained in seicion 6 of the existing
Act, the interest of a male Hindu in a
Mitakshara coparcenary property shall
be deemed to be a property capable of
being disposed of by him within the
meaning of this section. As the law
stands today, in a Mitakshara family, an
undivided son cannot execu'e a will so
far as his share s concerned, unless he
files a suit for partition Or expresses un-
equivocally a declaration that he stands
divided from the others. Here, if the
right is given to the undivided son to
execute a will so far as his share in the
property is concerned, what happens is,
every son, even without filing a partition
suit and entering into a partition, will,
will away his share in the property, in
which case there will be nothing left for
the daughter. So, this right which is
given under the explanation to clause 32
will equally take away the right that
would be possible and that would be
given to the daughter, because,
the right that is given to her will be deni-
ed later on. Therefore, 1 say that there
may be some shares given to the
daughter after the partition, because, the
greater the number of daughters the les-
ser will be the share allotted to those
undivided sons as well as to the
daughters. So, when you see that even
as it is that many partitions take place,
we must have a time-limit, say, fopr,
five or ten years, so that during the in-
terregnum—the period between the pas-
sing of this Act and the period that is to
be set as regards the time-limit—it may
become possible to get back the divided
property and also to get an equal share
of the daughters. The interregnum will
be that period which will be after the
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passing of this Act and before the death
of the deceased person.

1 have been dealing yesterday with the
limited right of the women. We are
aware that in the 1937 Act, the wife has
the right to enjoy the property of her
deceased husband, during her lifetime
and after her death, it will revert back
to the other heirs. As per the present
Bill, they have been given the absolute
right to the property. So, what the
«daughter is not now getting according
to the present Mitakshara system, she
will get according to the present Bill.
The mother can will away the property
because, what is limited estate to ber
will turn out to be an absolute right
after the passing of this Act. So, the
mother, if she likes, can will away the
property absolutely because the property
becomes her own and can be given to
the daughters if she wills it. So, the
daughter will be in a better position. She
gets what could not be got through other
spheres, because, even the mother who
was said to have a limited interest, will
get an absolute right after the passing
of this Act. To that extent, I welcome
this provision, namely, the daughters
will not only get from the father but
also from the mother. (Interruption).

Mr. Speaker: Will the hon. Member
kindly resume his seat and continue after
some time?

* - -

Shri Muniswamy may continue his
speech.

Shri N. R. Muniswamy: To continue
my speech, 1 may point out that article
19(f) of the Constitution guarantees to
every person the right to acquire pro-
perty, to hold property and also to dis-
pose of property. Now, any one of the
undivided sons has got a right to dis-
pose of under clause 32 his own share of
the property. If no actual division has
taken place except the disposition in the
will. it will mean that the will takes
effect after the death of the testator.
Under clause 32, when coparcenary pro-
perty is disposed of by will, that takes
effect only after the death of the father
and before the death of this man. Sup-
posing this man himself dies, it will be
tampering with the disposition he has
alreadv effected under clause 32. There-
fore, this will go against the fundamental
Tight guaranteed under the Constitution
and ultimately this may be regarded as
ultra vires of the Constitution. I request
the hon. Minister to consider this aspect
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and not leave it to be decided by the
courts later on.

***Expunged as ordered by the Chair.

Another aspect which 1 would like to
bring to the notice of the House is about
the right of pre-emption. If a man wants
to purchase the property it has to be de-
termined on the consideration as to how
much money is being paid so far his
share is concerned. It is said in clause 24
that the man who applies to the court
for the determination of this considera-
tion and the man who proposes to pur-
chase it, but refuses to purchase it later
on, will have to pay all the costs. It is
all right if there 1s only one sharer; but
suppose there are half a dozen sharers,
one of them may go to the court only
for the determination of the value ot
the property. After fixing the value, if
nobody comes forward to buy the pro-
perty, it is put to auction and the highest
bidder will get it. In such a case, if the
man who proposes to purchase it, but
subsequently refuses to purchase it, is
asked to pay all the costs, it will be too
much. I would suggest that as regards
pre-emption, the seller as well as the
buyer should be asked to distribute
equally between th Ives the expendi
ture in connection with the sale.

Shri S. S. More (Sholapur) rose—

Mr. Speaker: One hon. Member wants
to go away; I will call him first and then
I will call Mr. More.

An Hon. Member: Nobody is hungry
yet.

st vt mgw (e cer-see o
7 famr wm-qd) : weaw wEew, #
w9 FT T A= g u q@ g faw
T TS FT FET
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« [ TR ww]
TR AW a% g @A § 1 gwd aww
AT T TART A § A9 =T 39
faa & IR # @ & 92N saEER S
¥ W fRar g st sarer fae-
AT & 1 qE AR OATE FON W 98 59
R | 2, IR A w1 &% s
frar 1w mw fgge & aaw S
ITH EAATT F qATAF $ & I A fag-
W T AR Fgl 97 G 7 |

=t Hlo ﬂo!ﬁ':(fﬂﬂ'rﬁ‘ﬁma'
faran seweT—zfau-afeaw 7 faar a3,
IOX) : IAR W A AT AT G |

*ft T I : TH FWT AT 777 aiferar-
qe (d63) 7 42 gq &, &w =i ¥7 7@
%o § fr &1 5T @9 1 9wl ) gAEs
= #1 wen e | gart g e
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wheawamwfas & ag & f
T F9 aF S WG1 w1 94T § fafwdw

Shri C. D. Pande : On a point of in-
formation, may 1 enquire whether what
the hon. Member says that local State
legislation will prevail over legislation
passed by this House is correct?

Some Hon. Members : No, no.

Shri C. D. Pande : Otherwise, the ap-
prehension is that this legislation wilk
override and defeat the object of the
legislation.

The Minister of Legal Affairs (Shrd
Pataskar) : That is right.

Shri Pande : I wish, it were so.
Some Hon. Members: It is not so.

“(2) For the removal of doubts it
is hereby declared that nothing con-
tained in this Act shall be deemed to
affect the provisions of any law for
the time being in force providing for
the prevention of fragmentation of
agricultural holdings or for the
fixation of ceilings or for the devo-
lution of tenancy rights in respect
of such holdings.”
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Shri C. C. Shah (Gohilwad-Sorath) : It
does not mean that succession to agricul-
tural land will not be affected; all that
it means is that holdings may not be
fragmented.

Shri Pataskar : Devolution of tenancy

rights as made in provincial laws will not
be affected.

Shri Bhagwat Jha Azad (Purnea cum
Santal Parganas): Could you tell us in
how many States. ...

Shri Pataskar : I shall reply. 1 hope to
satisfy if you are in a mood to listen.
st TqEte wgw ¢ T & AR 8, qa
fF dfeq srgEm wnE 7 w7 @1 fFa
arsr &g 7 feiet @ A @, a|l &

gﬁ-{a‘:ﬁmnr gtl%mmw
!
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[ < wea]
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oi, AT F WA FT ARG FC G E
1T FEFT A I9T Ig WAL gy fF &
&% gg au fear f & o ot midr e
At 5 fowr & fad agi = 9@ F Q)
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Shri B. §. Murthy (Eluru) : 1 do not
think she is a free agent.

Shri Tandon : You may not think so.
Al the time of death, she is not in the
custody of any particular individual, her
husband or her son.

- WY 9% ¥ 994 ¢ % 39 & 7 gfer

of duty that encourages me to
on my weak legs to participate in this
debate. :

I have heard two voices on the floor
of this House. One voice pleads strongly
for retaining and continuing certain con-
ditions which have been obtaining from

5
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conservative conditions, that is, the
heritage of our past. But another voice
is coming forward in a strident manner
and asserts, “Let us make India march
towards a new horizon; our past which
created and perpetuated the caste system,
our past which created the curse of un-
touchability, our past which allowed the
sudras to remain in abject slavery, |is
still hanging over us; but we are strivi
to snap the bonds of the past and marc
as steadily and as firmly as possible to-
wards a new horizon, towards a new
heaven, where the socialistic order shall
prevail.”

Shri V. G. Deshpande (Guna): Does
the socialistic order prevail in heaven
too?

Shri 8. §. More : My friend, Shri Desh-
pande, is asking me whether the socialis-
tic order prevails in heaven.

Shri B. S. Murthy : Let him go and
see.

Shri S. S. More : Sir, I do not think he
is qualified to go to heaven.

Shri V. G. Deshpande: I am going
where you are going.

Shri 8. S. More: My submission is that
Shri Deshpande is emboldened to voice
his opposition to the progressive views
because he has received a large measure
of support from those who are supposed
to be on the side of the present Govern-
ment. On political issues my friends
Deshpandes and Chatterjees for whom 1
have the greatest liking personally stand
isolated and for that isolation our Prime
Minister has twitted them very often. On
economic questions also they stand
equally isolated, as jsolated as anyone
can be. But, unfortunately, when this
House goes to consider social problems,
they receive a large measure of support
even from the members of the party in
power. Why is it so? We try to be very
generous on political matters; we try to

Very generous, possibly on occasions,
regarding economic matters, which do
not touch our own pockets. If I ask:
shall we nationalise banks, many people
would say yes. do nationalise, because
posslbl_v they may not be having anv ac-
count in these banks. If we ask should
we nationalise insurance companies. they
say yes, go ahead. But if we ask: are
vou prepared to share vour property with
somebody else. your daughter, are vou
prepared to distribute your property
equally between your own sons and your
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own daughters, they immediately assume

‘an attitude which is more in line with

the attitude which my hon. fried Mr.
Deshpande and others adopt.

1 pM.

Why is to so? What is the crux, what
is the test by which we can judge whe-
ther our action is proper or not. They
talk about democracy. Mr. Deshpande in
his usual characteristic style said: You
are legislating too fast. 1 do not know
what he means by “too fast”. How long
are we to wait? What is the period for
which we should not make any advance?
We have considered thi e suffi-
ciently long; we have allowed the people
to apply their minds, and now it is time
to take a step ahead. Of course Mr.
Deshpande being a person having faith
in the old epoch may say even the
Kaliyuga is not enough to enable us to
come to a conclusion,

Take this measure. Now [ do
not wish to go into the details of
it. But since the Britishers’ time
a small section, which is a growing
section, has been asserting that we must
snap the bonds which are keeping us
confined to the dead past and go to-
wards a new heaven. Take, for instance,
the custom of sati. Mr. Deshpande was
very vigorous in his speech that the
whole fabric of our society would come
into danger. When the Britisher started
sounding public opinion with a view to
abolishing sati, there were some persons,
some old Deshpandes who said that the
whole fabric of our society was being
undermined. In 1856 the Widow Re-
marriage Bill was passed. I have cared
to read those proceedings, and I know
the opposition that measure encountered,
Mr. Speaker, if you care to read th
proceedings of the Imperial Council
which came into existence in 1854 till
about 1857 you find so many petitions
being nted by the people to the
effect, mt passed this sort of legisla-
tion, even the widows do not want it.
That was the plea in those days. Our
respected Tandonji said: go to the women
and take their vote, and it pained me
very much when he deprecated and
spoke so slightingly of the ladies who
move in Connaught Place. Why should
he speak so slightingly of those ladies?
Are they not educated ladies? Simply be-
cause they are educated, simplv because
they have come out of the cell of ortho-
doxv and have the courage to move in
public, vou do not like them. What is
your grievance against them? Are they
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[Shri S. S. More]
immoral? Are they violating any canon
of our society?

Shri Bhagwat Jha Azad: Who said
they are immoral? Please do not put
your own interpretations.

Shri S. S. More : Mr. Speaker I wel-
come all this opposition.

Shri C. D. Pande : It was a reference
to certain types Qf girls.

Shri S. S. More : I should like to be
enlightened by Dr. Pande on this topic
of girls because he seemis to be an ex-
pert on this matter.

I have all respect for those ladies who
unfortunately have no education, but all
the same. the educated ladies are the
product of a cause for which the late Mr.
Gokhale pleaded, a subject for which the
Central Government and the State Gov-
ernments are spending so much of
money, and they cannot be brushed aside
on the ground that they are not com-
petent to express their opinion. If we go
back to 1856 had the Britisher begun
to take the vote of the ladies, everyone
of the widows would have said: Oh, we
cannot go against customs; we cannot
go against tradition; if we say, protect
us from the funeral pyre, we shall be
looked down upon and even with con-
tempt.

So my submission is that we have to
judge such measures not by looking to
the volume of opposition against these
measures but in the light of certain tests
which are inelastic tests, which are no
respecter of persons. What are those
tests? Our Constitution says we are out
for social justice; we are out for econo-
mic justice; we are out for political
justice. All these friends who are out for
political justice, all these friends who are
out for economic justice, though with
some hesitation, become enemies of jus-
tice when it enters the social sphere.
‘Have we not pledged that we shall take
our society to a new socialistic order?
‘What is the meaning of that pledge? Are
you sincerely abiding by that pledge?
‘Socialistic order means equality for men
and women. Shrimati Uma Nehru for
‘whom 1 have the gmatest respect was
terrorised into pleading by the sort of
silent, whispering campaign which has

carried on against this measure:
please exempt agricultural lands from
the operation of this measure; please do
this: please do that. I was pained when I
gaw Shrimati Uma Nehru who in the
Select Committee was supporting all the
progressive items inthe measure beating
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a sudden retreat. Not that she has chang-
ed her views; that shows what silent and
whispering campaign ‘is capable of
achieving.

An Hon. Member : She is not on the
Opposition.

Shri S. S. More: The hon Member
should appreciate that I speak not with
respect to her, but many persons who
have chosen to go with the party in
power, not because they agree with all
the views that are expressed by the Prime
Minister and those who are in command
of the party apparatus, but on account
of the loaves and fishes by toeing the
line with the party in power. Therefore,
if I say | have the courage to stand on
my conviction.

Pandit Thaker Das Bhargava (Gur-
gaon): Why should the hon. Member
cast aspersions on others. He may go on
with his speech.

Shri S. S. More : When anybody en-
tertains any doubts about my motives, I
have every right to defend myself.

But let us ask ourselves. Are we going
towards the socialistic order to which
this House is pledged or not? Is it not in
your socialistic conception of things that
ladies ought to stand on a plane of
equality with men, your girls with your
sons? What is wrong with it? Even
among Muslims sons and daughters are
treated on a par. Tandonji naturally
enough was talking of our great heritage
and our glorious past. I do accept that
whatever is good in our past we must
accept them. I am .not out to scuttle
our whole past; no man can do it. The
good blood in my veins has to be pre-
served, but the bad blood that has crept
into it has to be removed. Otherwise, the
whole body will be diseased and paralys-
ed. What is good with our culture we
should accept with open arms. But if due
to certain customs, due to certain prac-
tices, something undesirable has crept in,
we must amputate that part. It has to be
amputated to preserve the rest of the
body. T need not dilate upon it.

Shri Deshpande and others say that
it is a hasty measure. 1 have got before
me the report of the Hindu Law Com-
mittee which was appointed in January
1944. They issued a questionnaire and in-
vited opinions. I will quote from it occa-
sionally when it is relevant. A large
measure of public opinion was expressed
in favour of giving a share to the daugh-
ter on a par with the son th



6865 Hindu Succession Bill

they recommend half share, In 1941,
opinions were received and digested and
<ertain recommendations were made.
Again in 1946, a large portion of the
same ground was covered. They invited
opinion and consulted learned authors
and came to the conclusion that
they must go ahead and that they
should not allow the society to remain
in a staiic condition. After that
the Hindu Code -Bill was introduced in
the Cons ituent Assembly and a Select
Committee was appointed. You were one
- of the eminent Members of that
Committee. In recognition of the advanc-
ed times, it went a step further than the
Hindu Law Committee and the other
Committee of 1946. The Select*Com-
mittee felt that the daughter should be
given half the share. 1 will better read
out from page 7 of the report of that
Select Committee:

“We think that there is no reason
why the female heir should be
treated differently from a male heir.
We have, therefore, provided that
the daughter’s share should be equal
to that of the son.”

Pandit Thakur Das Bhargava : But our
Speaker gave note of dissent also.

Shri 8. S. More : As far as my reading
is concerned—it is not as careful a read-
ing as Shri Bhargava's—on this point
there was no note of dissent by the
‘Speaker. You, Sir, only associated with
the note of Pandit Balkrishna Sharma
that the Constituent Assembly had not
‘been constituted for the purpose of dis-
cussing such matters and it should be
left over to the popularly elected Parlia-
ment. That is the content of the note.
This is the popularly elected Parliament.

What is the position of the Congress?
1 have no business to discuss it. Did
they not go to the elections saying that
the reform of the Hindu Code would be
done. That was one of their main planks.
Were not the people directed to vote for
the Congress along with the Hindu
Code? T do appreciate that. Congress
never said this for the purpose of catch-
ing public opinion. It did not say: “We
shall satisfy all the orthodox opin.‘mn or
section of the community; give us
power”. As far as that part is concerned,
Congress did show great courage an
show courage against social reactiona
is a great thing. You went to the people
and people placed you in power because
Hindu Law reform was one of your
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planks. Is it not a mandate from the
electorate? If we stand by the canons of
parliamentary democracy, no person be-
longing to the Congress who has really
advanced these views in his life has any
right to go away from this, to ignore and
circumvent the mandate of the people
given in so unequivocal language. From
any point, from the point of progress,
from the point of accepting an imple-
menting the mandate of the people, from
any other point the only conclusion ulti-
mately reached is that this Bill is perfect-
ly well-timed and will undoubtedly help
us to reach some distance towards socia-
list order. where social equality will
prevail between sons and daughters.

Mr. Speaker: Your time is up.

Shri S. 8. More : I hope you will take
into  consideration the interruptions
against which 1 had ta plead.

Take certain specific clauses. On page
3 of this Bill, there is a certain provision.
The illegitimate children which were
given certain rights against their own
fathers—that  particular clause was
amended in the Rajya Sabha. After par-
tition, many women had been abducted.
Some of these unfortunate ladies—for
whom our heart bleeds—are made to
live with persons who had been previous-
ly married. The persons who had acquir-
ed these women accepted that these
women are with them and the children
born of them are their own blood and
their own kith and kin. But, what will
happen to them? In spite of the fact that
the father is willing to accept his res-
posibility, in spite of the fact that even
the neighbours know that he is the father
of these children and in spite of the fact
that the women had mentally reconciled
themselves to behave as wives of those
men, the law will come in their way be-
cause the man had been previously
married, because these women were not
result that they will not share in the pro-
husbands. So, their children will be
treated as illegitimate children with the
result that they will not share in the pro-
perty of their father. In the explanation
to clause (2) you have recognised any
child, legitimate or illegitimate, both of
whose parents are Hindus, Budhists,
Jainas or Sikhs by religion. If the father
and the mother are known, why should
not the children have some right in the
father’s property?

There is another case. This measure
goes beyond the Hindu law as it obtains
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{Shri S. 5. More]

at present. Take the case of sudras
Shri Pataskar, who is also a lawyer, will
admit that in their case, an illegitimate
child is entitled to a half share which
will go to the legitimate child. Under
this law, any such rule, usage or cus-
tom will be scrapped and this will not
be the position with regard to them.

My friend, Pandit Thakur Das Bhar-
gava, was very strong—unusually strong
—with regard to clause 5. He has plead-
ed that by amending this clause, the
Joint Committee has gone beyond its
limits. Why should we keep it unaffect-
ed in the case of persons married under
the Special Marriages Act. 1 shall make
my submission specifically clear that un-
der the Indian Succession  Att, the widow
of a man who is married under that Act,
has got certain handicaps. I have not got
the time to go into the details. But Shri
Pataskar will be kind enough to read that
part of my minute of dissent. It will
show that those persons who have
married under the Special Marriages
Act, simply because they have done so,
will be denied all the privileges and con-
cessions that are made available by this
Act. (Interruptions.) On this point, I am
in the same company as Pandit Thakur
Das Bhargava. it ought to be amended.

Regarding clause 6, when I was in the
Joint Committee, I raised so many objec-
tions to this clause. The real question
for your consideration is whether in a
Mitakshara family the survivorship
right given to the members of the co-
parcenary deserves to be kept. If you
want to give a fair and square deal to
the daughters and other relations and
give them their legitimate due, then you
cannot keep them out. The Prime Minis-
ter rightly says that we must go towards
uniformity; we must develop a sort of
uniformity in this country. I support it.
Let us try to bring about uniformity as
far as the law relating to the joint family
is concerned. Dayabhaga system prevails
in certain parts of the country and Mita-
kshara prevails in some parts of the
country. Not only that. Bombay school
has got its own special views. Is it not
necessary, Mr. Speaker, to either bring
the country on the plane of Dayabhaga
or bring the country on the plane of
Mitakshara, whatever is found advisable?
Why these different systems, so that a
Bengali gets his property by one way
of succession as against another way of
succession which obtains in Maharash-
tra? The distance created by the past
between Bengal and Bihar on the one
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side and other parts of the country,
which come under Mitakshara system,
should be eliminated as far as possible.

But the hon. Minister said: “We pro-
pose to abolish this ‘joint family’ by
another measure.” In this connection I
would gquote the words of the Hindu
Law Committee, that in such matters
piece-meal legislation is more dangerous,
is likely to disturb the whole picture of
reform that we want to introduce, be-
cause every lime you take a sort of a
limited view of the matter the whole
picture does not come to us in clear -
lines but comes to us in blurred lines. I
would say, that here was an opportunity
for abolishing the Mitakshara family.
The Hindu Law Committee recommend-
ed it. In the draft they appended they
gave us a certain clause for the purpose
of abolishing that. Also, the Joint Com-
mittee to which I have already referred
made a similar proposal. 1 do not find
any reason, at least convincing reason,.
why the Law Minister should be so
charry to abolish this Mitakshara family.
Unless you abolish that you will not be
able to give the daughters their due, you
will not be able to give thé sons Lgei.r
due, because if you work out—I have
pot the time—you will find that the
greater the number of daughters the
smaller will be the number of sharers.
A son who has already divided himself
will be in a more advantageous position.
than the son who prefers to remain joint
and undivided with his own father. So,
you will penalise that man for remaining.
together with his father, while you will
give certain advantages to those who are:
out for separation. This separatist ten-
dency is being encouraged here, though
it is not encouraged in other spheres, and
it is time that we put a stop to it. There--
fore, 1 would say that clause 6 should be-
sufficiently modified so that the Mitak-
shara family shall disappear.

‘Then there are other matters to which.
I wanted to make a reference, but I do-
not want to take the time of the House.

. : He can speak when the-
clauses are taken up.

Shri S. 8. More : But I do appreciate
what the Committee has done as far as.
clause 16 is concerned, that all the pro-
perty which is supposed to be in the
possession of widows will hereafter be

ir absolute property. That is a good’

mendation, a valuable recommen-
dation, which removes a sort of handi-
cap placed on the right of ladies. It was
a suggestion which was made in 1941 by-
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the Hindu Law Committee and that sug-
gestion was made because a large volume
of public opinion was in support of that
measure. They said that this limited
widow’s estate is a fruitful source of
]iltll;:g;tion and ought to be stopped as
such.

These are some of the observations.
Also 1 do not like clause 32 and the
explanation givea. The explanation reads
like this:

“Notwithstanding anything con-
tained in section 6, the interest of
a male Hindu in a Mitakshara co-
parcenary property shall be deemed
to be property capable of being dis-
posed of by him within the meaning
of this section.”

What are the legal implications? Are
you giving anything substantial to the
daughters? As man who cares to study
law, 1 will say: “No”. What will be the
result? It is not material gain to the
daughters, but material gain to the pro-
fession to which I have misfortune to
belong—I mean the lawyers. Everybody
will be flopping to the lawyers for draft-
ing their will. Possibly some sample
forms will come into existence and
everywhere, in villages too, people will
will away their property. So, those who
are opposed to this Bill, those who want
to see that their daughters should not
get their dues should do nothing else
but start lawyers' bureaus, prepare stan-
dard will forms and give them for signa-
ture by everybody who has some pro-
perty, whether landed property or of
any other sort.

1 would submit, Sir, that this particu-
lar clause is very sinister. It takes away
by the right hand what we are l:rﬁymﬁ:
give to the daughters by our left. Thi
sort of treatment, this sort of keeping a
loophole in the whole measure is not a
good practice. Let us be honest. If we

o not want to give to the daughters
anything, then, surely, let us say that the
time is not opportune and, in view of
mﬁgl fact that the elections are in thI:
offing, we are not prepared to go whol
lenth. That will be a proper way. But
this sort of double-faced approach,
where we say to the males with one
voice and the moment the famale voters
come we shall be speaking to them with
?nother voice, I should say—what shall

BaY—. ...

Shri C. D. Pande: You have said
much,

2—103L. S.
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Shri 8. S. More : It is not a good prac-
tice. Shri Pande says that I have talked
too much. As long as Shri Pande is not
the controlling authority here, I need not
mind what he says.

Shri C. D. Pande : Mr. Speaker, before
proceeding with the observations that I
want to make with regard to this Bill, I
want to record my protest about the pro-
cedure that has been adopted with re-
gard to this Bill. This Bill, in my opin-
ion, should have been first introduced in
this House. This is the House where
the Members are elected by the people.
We are responsible to the people and
we are answerable to the people who
have elected us. As opposed to this, this
Bill was introduced in the Rajya Sabha,
where the Members have no contact
with the public opinion. There the Mem-
bers are indirectly elected and they need
not answer the questions that are put to
them by the electorate. Therefore, the
procedure in placing this Bill first before
the Rajya Sabha was improper and that
has landed us into difficulties. .

1 shall explain my point. The Bill was
referred to a Joint Committee of 30
Members from this House and 15 Mem-
bers from Rajya Sabha. The Joint Com-
mittee made certain recommendations.
Those recommendations should have
been our property because we were 30 in
number and they were only 15. When
the Bill was discussed in Raiya Sabha,
after the Joint Committee made their re-
commendations, t]&eg all’:lmpted the m;y-
jor provisions in Bill as reported
the pf;'mt "Committee. Therefore, what-
ever decision they have taken are, in
fact, if anything, against the decision of
the Members of this House who served
on the Joint Committee.

Besides this, there are more weighty
reasons why 1 am opposed to this Bill,
and .that is the lack of universal appli-
cability of this Bill. There is a constant
reminder to us—and very rightly too—
that if this Bill is a wholesome one if—
it is a wholesome measure for the
Hindus, is it not wholesome for the Chris-
tians, Muslims and other communities?
Therefore, we have no answer to this
question. We simply say, because the
Hindus form a majority, because they
are patriotic, because they are amenable
to the opinion of their leaders, they can
be coerced into submission and to accept
this Bill.

Pandit D. N. Tiwary (Saran South):
you mean to say that the others are

Do
not patriotic ? (Interruption).
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Shri C. D. Pande : The Muslims have
also got their law., We are not interfering
with that.

Shri K. K. Basu (Diamond Harbour):
The hon. Member can bring in an
amendment to that effect, why should he
oppose the Bill?

Shri C. D. Pande : Why do you make
a legislation in a secular State on com-
munal and denominational basis? This is
not proper. Make a legislation which
would be applicable to Christians, to the
Muslims, to the Hindus and all others.
In a secular State, do not say ‘Hindu
Succession Bill', ‘Muslim Succession Bill’
and so on. You cannot touch Muslim
succession and their marriages. You can-
not do it. Only the Hindus provide you
with a handy subject for you to interfere.

Shri K. K. Basu: When the time
comes you can do it.

Shri C. D. Pande : This is my obser-
vation and I Jeave it to the House to re-
ject it or take it.

Mr. Speaker : If such interruptions are
there, the hon. Member who is speaking
asks for more time.

Shri C. D. Pande : My submission is,
whatever may be the merits of this Bill,
there is no case made out for this Bill
to show that the country wants this Bill.
Who wants this Bill? Do the people who
have elected us want this Bill? I have
never met a single man in the whole con-
stituency of Bareilly and Naini Tal who
said that this Bill is desirable. Should I
be faithful to my constituency or should
1 be faithful to the people who have
some reformist tendency, like my sister
who spoke vesterday and said that she
has better feelings for a fallen sister
than she has for Sita and Savitri. We do
not expect the standard of Sita and
Savitri from our sisters, but we certainly
expect that t should have respect for
thepei((:ieals fn?ethich India stands today.
It is a dangerous thing to treat the
Hindus in this manner and to wound
their susceptibilities in this wanton
fashion. The real difficulty lies in the
fact that there is no case made out for
this Bill and vet the Bill is here. At the
same time, I say that as Shri S. 5. More
said we gave a pledge to the people that
we will do something about the Hindu
Code. We did stand by that pledge and
we did not shirk from that pledge. But
we did it in a different manner. We pas-
sed the Special Marriages Act and the
Hindu Marriage and Divorce Act in cer-
tain circumstances, and we made them
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permissible pieces of legislation. But in
this particular case, if permissibility is the
main thing, then we have no objection.
Those who want to give the property to
their daughters are welcome to do so.
We also want to give it in our own way.
But what is the way that the Members
in this House and those who are suppos-
ed to be rather conservative in their out-
look suggest in this matter? I know they
too have some tenderness and some
affection for their daughters. So, please
do not think that the people who are
opposed to this Bill have got no affection
for their daughters. I have got two daug-
ters and two sons. [ can tell you that, it
all faith, I have got greater affection and
regard for my daughters than for my
sons. It is likely that I may spend all my
fortunes on my daughters and not on
the sons, and I may not give a single
penny to the sons. They can fend for
themselves.

An Hon. Member : Is that the criterion
of this law?

Shri C. D. Pande: That is not the
criterion. The criterion is that in
this country, where property is scamy,
where property does not practically
exist, you will be only making
your daughters heir to the poverty
and to the debts that the fathers
have got. There are far more indebted
people in this country than those who
get property. Why should you burden
your daughters and your sisters with the
debts of your fathers? Why should you
make the daughters go to your son-in
law and her brothers-in-law to clear your
debts? I think this the most cruel thing
that I can imagine.

Shri B. S§. Murthy : The sons-in-law
come to the rescue of the fathers-in-law.

Shri C. D. Pande : That happens very
rarely. It is not the question of any ini-
mical feeling towards the daughter that
1 say this. But I say that it is not the
daughter who manages the property for
a long time. It is not the son-in-law who
manages the property. It is the father
who does it. It is the sons who do it. If,
it is the mama of a distant uncle of the
son-in-law who has no affection for you,
like your daughter, what happens? The
daughter has got affection towards her
father. But she may not like the uncles
and those daughters of her father-in-law
when she goes and marries. They may
say, “Where is the room that is allotted
to you?' They may ask: “What is the
rent of this house and what is the share
of the daughter who has been married to
my nephew?”
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Shri K. K. Basa : That is your experi-
ence.

Shri C. D. Pande : That is going to
happen. How would you reconcile this?
Small pieces of land may be scattered all
over the country, and a daughter of a
particular village may be given in mar-
riage to a boy of another village where
the daughter may be holding just two
bigas of land. The father-in-law may
then come and say, “who is holding this
land ? What is the share of the land
which I should get 7" Is that the method?
Do you want to lay down such methods
in this country ? Do you want to create
trouble and chaos more for your daugh-
ters than for your sons ? Therefore, this
one-sided approach is not correct.
We all stand for giving equal share
to the daughters. As long as the
daughter remains with the father, as
long as she is not married, she
should be entitled to the full share
in the father's property along with the
brothers. But the moment she goes away
and is married to anyone in another
family, at a far distant place, she should
also have equal right on father-in-law’s
property or her husband’s proj .
What is the difficulty in this? Will not
this proposal eliminate the difficulties in
the application of this law? You will
satisfy the entire populace of this coun-
try if you make everybody give a share
to the daughter. Thus, I say that affec-
tion is the main criterion of succession.
I have got far more love for my daugh-
ters than for my nephew. But, if I like
to give a share of my property to my
nephew, there are ways of doing it. But
there is one thing: when my daughter
stays in my family, she has all the great-
er protection, and 1 spend more on her,
and I feel that when she goes to
son-in-law’s house she should have an
equal share and a legitimate share in
that property. That share should be
guaranteed to her. I think that the House
will agree with me that this is the solu-
tion which is needed and that it will be
acceptable 1o the House. It would
apoeal to the hon. Minister of Legal
Affairs to consider this suggestion and
make a substantial amendment. That
will satisfy the entire country and that
‘will satisfy the House and that will also
satisfy completely the demand of the
people for a share, and an equal share,
for the daughter. I am not opposed to
the measure, as pr by me. There-
‘fore, do not think that those who oppose
the measure as it is, are opposed to give
«equal shares to the 3
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Now, the underlying idea is that the
Hindus have got a rotten system, that
e ing we have done everywhere—
whether it is marriage, whether it is pro-
perty or any other sphere of our activity
—is bad, and we are made to feel that
we are a people living in a country where
everything is rotten to the core. They
say that all these defects should be re-
moved and that a new Heaven should be
created here. But I ask, “are we ashamed
of our past? Do you think that all the
glory that India did achieve is only be-
cause there was a rotten system? Is it
possible that this country could have
created great institutions and great per-
sonalities in a rotten system? Was it
possible that India could have produced
a Tagore, a Mahatma Gandhi, a Jawa-
harlal Nehru and a Radhakrishnan
whose intellectual brilliance is well
known? Is it possible that such a country
can come to a stage where our mothers
only will have every right and respect
and our daughters will have no respect
or right? Do you thiok that these big
men have been produced in a country
where, according tc some, savage law
prevails, or a law which is very antiquat-
ed, very outmoded and what not, that
prevailed? I say that if anything has
sustained this country through a thou-
sand years, it is because of our system of
life. It may be lethargic; it may be slow
to move. But it moves along with the
times and it adjusts to the situation that
arises. Therefore, the Hindu system, in
spite of its diversity, in spite of on-
slaughts from all sides, sustained itself
and has shown results. Today, I can say
without hesitation that our social system,
at least with regard to marriage, is hund-
red times superior to what the western
systems profess. I have intimate know-
ledge of those coumtries about which
Pandit K. C. Sharma said yesterday. He
said that we must fall in line with those
civilised countries. Is it not shameful for
us to say that we must fall in line with
those so-called civilised countries and to
say that we are less civilised? I say we
are more civilised and we are not asham-
ed of what we are and of what our in-
stitutions are.

In England, people, say that the girls
have got independence. 1 havé known
the facts from those families with whom
1 had staved there. A girl of 18 is asked
to be a paying guest in her father's
house. She has no shelter in her own
family. She has to be a paying guest in
her father's family or else she should
take to the street. This is the western
svitem. Here, in this country, a girl is
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the supreme care of not only her father;
—the father has of course got affection
—but of her brother. Not only is she
cared for by her brother, but even the
distant relations have affection for her.
That is our family tradition. Because of
the members of the family enjoying a
prestige in the whole family, they have
got a sense of protection and they extend
their protection to the girl. So, a girl is
safer in our society; she has got greater
sustenance; she is better looked after. Of
course, there are hard cases, and hard
cases are bound to happen everywhere.
There are hard cases in the West and
there are hard cases also in the East.
But the hard cases should not make any-
one come and say, “Look here, you are
the most backward people, and the
foreigners who visit this country say,
that India is making good progress, for
instance, in the development of projects
like the Bhakra Dam, etc. But then
they sady, looking at the social life and
the Indian marriage systems, that their
division of property is an antiquated
svstem”. I am one of those who stoutly
oppose this view, We should not look for
a chit from the western countries and be
told whether we are civilised or not. We
are more civilised than they. It is an
effrontery to say that we are backward
and that we have to make much leeway
to attain the level of the foreign coun-
tries.

Lord Tennyson said—and what he
said then is appropriate in this context—
“1, the heir of ages, foremost in the files
of time.” We can apply it equally to
India. Yet, there is tll:e travesty of things,
this irony of faie, and we say that we are
ashamed of that great heritage that India
has. Therefore, do not be ashamed. Of
course, if adjustments are necessary, they
will come in. Adjustments take place not
through legislations and Bills like this,
but they take an imperceptible shape in
the course of centuries. That, I believe,
is more subtle; it does not require any
amending Bill. It is likely that in this
Bill you may have to amend this clause
or that clausé later. But the great social
heritage that this country has built up,
which has sustained us for thousands of
years, changes imperceptibly and slowly.
It is for that great civilisation that we
are respected in the comity of nations.
We are not respected in comity of
nations because we have built the Bhakra
Dam; we are respected for our know-
ledge of metaphysics and for what our
phi%;sophers have said. Most Western
observers have said of India that She has
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got the most subtle mind; her mind is
incomparable to that of any other nation
in the world. Therefore, do not try to
tease the Hindu people saying, “you are
backward and you need reform™. A
backward nation cannot produce great
thinkers; a backward nation cannot pro-
duce liberation of mind. India has got
the most liberated mind; she has a mind
which can think in terms of absolute
obijectivity. If you ask a Christian some-
thing, he gets wild. But, if you go and
say to a Hindu that Sita was an ordi-
nary woman, he does not say anything.

I again repeat, do not be ashamed of
our past. Only the past has sustained
you; only because of that you are res-
pected by the nations and not because
of your ordinary trivial achievements.
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Shri S. V. L. Narasimham (Guntur) :

I have been following the speeches of -

some of the hon. Members. It looks as
though they suggest that those of wus
who are in support of this Bill are out
to destroy the ancient culture that has
been handéd over to us. I would res-
pectfully submit, and emphatically too,
that ] am as much proud of the ancient
culture as those who have claimed
same with respect to it. But, after all,
I would like to question whether there
is nothing like development of culture,
whether culture reaches a particular
point and there stops and stagnates.
What- I gathered and understood from
the ancient culture that has been hand-
ed over to us is that society should
stand for development, and as such
society has got a right as much as a
duty to adjust itself and frame laws and
regulations to contribute to progress in
the future also. So, if today we want
to codify any particular aspect of
Hindu law, it does not suggest for a
moment that it is inconsistent with the
ancient culture that has been handed
over to us.

You will agree with me that legisla-
tion, after all, is not the end but only
the means, and legislation must reflect
the aspirations of the people and must
be such as to facilitate the fulfilment of
the aspiration, and not to retard it
Now, let us think for ourselves as to
what kind of society we would like to
evolve in this country. Is it our wish
that we should have a society in India
which encourages the observance of
untouchability? Is it not our aspiration
to root out untouchability in every
form and fashion in which it is being
exercised? Do we want that we should
allow our women to be confined to the
perpetual misery of widowhood? Is it
not our ambition to rescue them from
that position? Is it not being said that
our society being caste-ridden has prac-
tically led to the disintegration of the
nation itself? Are we not out to elimi-

nate casteism and communalism? Fur- -

ther. if only we read our Constitution,
we will easily find what our objectives
are. We have stated there that it is our
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aspiration to social and eco-
nomic justice. We would like to_remove
all inequalities. We want to abolish dis-
criminations based on sex or religion or
caste, Under these circumstances 1
would, respectfully submit that it is our
right to frame law which is going
to fulfil our aspirations, and we also owe
it to ourselves as a duty that we should
proceed ahead. After all, the ancients

- themselves conceived of a pattern  of

society which they felt was the best and
they framed regulations in order to
achieve that object. If that was so we
are equally justified in deciding to amend
the regulations when we are convinced
that it is going to contribute to the pro-
gress of our nation.

Another argument that is being ad-
vanced is that this law is out to disrupt
{amily life, particularly joint family life.
1 disagree with it. I have read and stu-
died every provision of this Bill and I
have not been able to convince myself
that there is a single provision which
seeks to destroy the joint family system.
The Bill contents itself by declaring
who the persons will be who will suc-
ceed to the property of the deceased
and what their share in the property will
be. It does not suggest for a moment
that every heir should necessarily
ask for partition. There is nothing to
suggest that this Bill contains it. If a
person is entitled to property and he
asks for partition, it is being done not
under this Bill but under the existing
law itself. I for one cannot convince
myself that this Bill as such is going to
lead to disruption of the joint family.
Let us understand the present law itself
particularly in relation to Mitakshara
coparceners. What is the peculiar fea-
ture of the Mitakshara coparcenary?
The Mitakshara coparcenary has
a distinguishing feature namely that the
moment a son or grandson or great-
grandson is born in a family, he secur-
es a right by birth to a share in the
joint family property. And survivor-
ship is another distinguishing feature of
the system.

[MRr. DEPUTY-SPEAKER in the Chair]

But does these Hindu coparcenary
system assure Or ensure against parti-
tion of the lands? When you concede
a right by birth, you have also conceded
the right to partition. And to effect a
partition nothing is needed. A mere
unequivocal communication by one
member of the coparcenary to the other
members of his intention to partition is
itself sufficient in law to amount to
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partition. So, the moment you bhave
conceded the right to partition, that
itself shows clearly that you have shown
the seeds for the disruption of the joint
family, and it is idle to contend that
this Bill is going to contribute to the
disruption of the joint family.

Then I come to the clauses themselv-
es. I was one of the members of the
Joint Committee. We thought it proper
to define the word “related” under
<clause 3(1)(j). The Bill as it was in-
troduced and presented to the Joint
Committee suggested that so far as ille-
gitimate children were concerned, they
should be treated as legitimate in rela-
tion to the mother only. But we have to
take into account the provisions that
have been passed by this Parliament it-
self under the Special Marriage Act
and the Hindu Marriage Act. In those
cases also, under certain circumstances,
if a marriage is declared void or in-
validated, we thought it proper for us
to protect the interests of the offspring
for the simple reason that its interests
Tequire protection because of the decla-
ration of nullity of the marriage. We
thought that it would be proper for us,
and the canons of natural justice them-
selves demand that the interests of the
children who are innocent should be
protected. So we felt that in all cases
where the children could establish who
the father was, they must be treated as
related to the father also. This is no-
thing new. It has been a principle
which has been accepted by this House
itself when we enacted similar provi-
sions under different enactments on prior
occasions, and therefore I would sug-
gest that the word “related” in so far
as it relates to illegitimate children
should also include legitimacy so far
as the father’s property is concerned.

Then I come to clause 4(2). I am
afraid that under’ a misconception this
clause is sought to be attacked. This
clause does not exclude agricultural pro-
perty from the operation of this enact-
ment. We know that various State legis-
latures have been taking steps to pre-
vent fragmentation of holdings. It s
not a question of interference with the
rights that people have acquired in the
property, but it is only to prevent divi-
sion by metes and bounds that the
legislatures have contemplated legisla-
tion. There have been some doubts ex-
presserd by some hon. Members that
in the of a specific provision,
this may interfere with the progressive
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legislation of agrarian reform that has
bl;per: going on in the various States. It
is only for that limited purpose of obvi-
ating any future disputes or doubts in
regard to this matter that this clause was
decided to be incorporated in the Bill.
1 would, however, add that even if this
clause were to be totally deleted from
the Bill itself, the situation will remain
the same.

An argument has been advanced that
agricultural property should be exclud-
ed from the term ‘property’. After all,
agricultural property is the main pro-
perlz that we have got in this country.
With a view to preventing fragmenta-
tion and disruption of the whole proper-
ty and so on, 1 can understand Par-
liament or the State Legislatures com-
ing forward with legislation prohibiting
even partitions. But I am unable to
understand why agricultural property
should be excluded. The working  of
this Bill will in no way effect the in-
crease in production or the utility of
the land, and it will not lead to  any
disastrous effects.

Then, I come to clause 6. I do agree
that this clause does not read very
happily. In fact, the underlying princi-
ple of this measure is that the discri-
mination on grounds of sex between
men and women in regard to the right
to property should be abolished. And
we really wanted to ensure that equal-
ity. We did not want to be dogmatic.
We did not want to be totally opposed
to the wishes of our hon. friends like
Pandit Thakur Das Bhargava. So, in
the Joint Committee, the anxiety on the
part of all of us was to see to it that if
it were possible for us to retain  the
theory of right by birth and the theory
of right by survivorship, and at the
same time confer the benefit of an equal
share on a woman, then we ought to do
so, and we ought to retain it. On the
other hand, if that were not possible we
felt it proper, the whole system of
Mitakshara coparcenary ~ itself should
be abolished. The majority of the
Members in the Joint Committee took
the view that it was possible, and by
utilising their ingenious minds they
thought that they could certainly re-
concile both. Then, attempts were
made to ensure this. Various drafts
were circulated and discussed, and
ultimately the provision took the pre-
sent shape. If any hon. Member were
to go through the various dissenting
minutes appended to the Joint Commit-
tee's report, he would find unanimity of



6887 - Hindu Succession Bill

[Shri S. V. L. Narasimham]

agreement on the part of the Members
—irrespective of whether they support-
ed it or opposed it—that so far as this
clause 6 was concerned, it did not read
quite happily, and that it did not fulfil
the object with which it was sought to
be framed.

After all, let us not forget that the
Mitakshara coparcenary system is a
dwindling institution. The moment
you have conceded the right to
partition, that itself has led practi-
cally to the disruption of the
coparcenary system, so much so
that there is absolutely no meaning in
thinking in terms of trying to arrest the
decay of an institution which is any-
how going to die. However, if it is
possible to give the same right to a
daughter as to a son, then I would say
that let any hon. Member come forward
with a suitable amendment which is go-
ing to fulfil that purpose, and I shall
be the first person to support that. But
I, for one, at this juncture, have ab-
solutely no doubt that it is not possible
for us to achieve such an object so
long as we do not abrogate the right
by birth and so long as we do not put
an end to the theory of survivorship.

I agree to the criticism directed
against clause 17(1) and clause 17(2)
(a). This clause does not affect the gene-
ral rule of succession in the case of
female Hindus. The Code, as a matter
of fact, gives the right to a share in the
property of a deceased person, to a
wife, even though there are no chil-
dren. But in the case of the husband,
when the property has devolved upon
his wife through her father or mother,
in the absence of children, it looks as
though he is denied his legitimate share.
This is discrimination and nothing else.
I have received also the views of wo-
men on this clause. They also have
grotestsd against this. I would there-
ore respectfully submit that clause
17(1) should be suitably amended.

In conclusion, I should submit that
there is absolutely nothing here by way
of giving up our ancient traditions or
ancient culture. All that we are seeking
to do is to see to it that society  will
progress in an orderly fashion, and that
what is felt to be a social evil which has
crept in, and of the evil effects of which
we are convinced, namely the inequity
which has crept in, should be allowed
to go. That is all that we are seeking
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to do. The ancient culture in all its
pristine glory is being maintained in-
1act, and the modifications that we are
suggesting by way of this Bill are only
to contribute to the further growth of
our culture and not in any way to des-
troy it.
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Dr. Suresh Chandra (Aurangabad):
Mama is not in the joint family.
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Shri Venkataraman (Tanjore): Mr.
Deputy-Speaker, I rise to support the
Bill and to offer one or two words of
improvement in the several clauses that
have been placed before the House.

In the first place, the Joint Commit-
tee has made very useful improvements
in the Bill as it was originally introduc-
ed. It has been the great cry of the
reformers of the Hindu system that at
least the Hindus in this country should
have a uniform system of law. The
opinion was strongly expressed before
the Rau Committee from various parts
-of the country. I do not propose to
waste the time of the House by refer-
ring to every one of them, but I would
‘humbly request hon. Members to be
good enough to refer to the views ex-
pressed by progressive people from all
parts of India who gave evidence be-
fore the country with regard to bringing
about at least a uniform code govem-
ing the Hindus.

HHindu Succession Bill 6898

In the original Bill, members belong-
ing to the Aliyasantana, Marumakkat-
tayam and other Acts were excluded.
That was because the system of inheri-
tance which was given to women under
the Bill that was introduced fell short
of the rights which they already pos-
sessed. 1 am very glad that those class-
es of people governed by the Marum-
akkattayam, Aliyasantana and other
matriarchal system have been enabled
to be brought under this Bill so that
‘:l:a may have a uniform law for them

The second major change which has
been made by the Joint Committee is
to make the law applicable to mitak-
shara families in a very limited way.
I am not satisfied that the Bill has gone
far enough. At the time when the Bill
was referred to the Joint Committee,
considerable volume of opinion  was
expressed in this House that if the
Bill did not embrace the mitakshara
joint families, then it would be leaving
out of account nearly 70 per cent. of
the population, and the object with
whi the codification was made
would be defeated by the exclusion of
the large proportion of the people gov-
erned by the mitakshara system of law.
Some endeavour has been made by the
Joint Committee so far as that portion is-
concerned. Though I will go into  the
details shortly, 1 welcome the endeav-
our on the part of the Joint Committee
to bring the mitakshara families in some
form.

This Bill has had a very long and
chequered history. It has gone through
various vicissitudes. Actually, the Bill
has been before the country for nearly
20 years in one form or another. The
criticism that the Bill only seeks to cover
a section of the community is not well-
founded for this reason that a.monéh;‘l:
major communities in India, the i
tians have a law of inheritance, which
provides inheritance to women,  the
Muslims have a law which provides for
inheritance rights to women, but it is
only the Hindu law which does not pro-
vide for any inheritance to women.
Therefore, it is necessary to bring the
Hindu law at least on a par with that
of the other communities before we can
attempt at a uniformity.

My friend, Shri C. D. Pande, was
very eloquent when he said, “If you
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had brought forward a Bill applicable
as a civil law to all the people in India,
I would be the first to support it”. But
before we bring about a sort of uni-
formity, it is necessary for certain com-
munities to come up to the level of
the rights which the other communities
are already enjoying, and if that is not
done, it would not be possible to bring
about uniformity except by reducing the
rights which the other people may
have, 1 do not therefore think that
there is real substance in the criticism
that a uniform civil law should be
brought forward before we try to re-
form the Hindu Law.

Secondly, it is urged that we must
exclude agricultural lands. Most pro-
perty in India is agricultural land. It is
another way of refusing inheritance to
women. If we say so, that would be
more honest and  straightforward.
If we exclude this, there will be little to
inherit.

Shri Bogawat (Ahmednagar South):
The wife will inherit the husband.

Shri Venkataraman : I will come to
that portion. This Bill provides for the
abrogation of the Act of 1937 and so,
there will be little left to inherit. Instead
of that you may say that you allow
them to inherit water, air and some
natural resources!

Shri 1 No,
equally with the son.

Shri Venkataraman : My friend may
have a differnt Bill. T am talking of the
Bill which is before the House.

It has been said that the Hindu co-
parcenary is being disrupted. We must
make up our mind in the first instance
whether we are going to codify the
existing law or modify and reform the
existing law and practices. If it is our
intention merely to codify the existing
law, I agree that it goes beyond that.
But, on the other hand, it has been sta-
ted that the object of this Bill is to in-
troduce progressively reforms in  the
system of inheritance as well as in other
systems of Hindu Law—marriage, etc.
and so, that point loses its value, its
sting and its criticism and it has to
go ond the existing rights.

Even as it is, what is the posi-
tion of the joint family? It has
lost much of its prestine purity. Take

no. It will be
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for instance the right, unilateral right
of a member of coparcenary to seek
partition, the pious obligation of the
sons to pay the father’s debts. Then
{ou have the Hindu Women's Right to

roperty Act under which a woman is
entitled to a share of her husband's pro-
perty in the joint family and so on and
so forth. So far as the stranger is con-
cemned, if he is a creditor, he can
file a suit against the coparcenary share
and then enforce the decree. That criti-
cism has no sting or value when you
consider the long line of legislation that

. has taken place. We want to reform the

skZs joint family system. We want to see

.

that the system of individual owner-
ship comes into being progressively in
place of the system of inheritance of
property by survivorship which is out-
moded, old and archaic. In all modern
countries and modern societies, owner-
ship of property is an individual right
which goes with him and the less the
fetters on the disposition of property,
the greater is the advancement of
society. Economic freedom of a man,
in order to be able to deal with his pro-
perty without any restriction, has been
the way in which progress has been
made in other countries. Take the Eng-
lish law of real property.

Shri Kasliwal : Then, why not abolish
Mitakshara?

Shri Venkatarsman : I am leading up
to that. You have anticipated me. I say
that in view of the fact that the pro-
gress of society is towards individual
freedom of ownership and disposition
of property, let us move towards that.
That is why I desire that clause 6 of this
Bill should be substituted by a clause
which will abolish the right of survivor-
ship or inheritance by birth, in  this
Bill itself.

When the original Hindu Code was
introduced by Dr. Ambedkar, he pro-
vided for the following clause:

“No Hindu shall, after the com-
mencement of this Code, acquire
any right to or interest in any pro-

of the ancestor during his
ifetime merely by reason of the
fact that he is born in a family of
the ancestor or in a joint family
property which is founded on the
rule of survivorship.”

I have myself given an amendment
to that effect and I am going to press it
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when the matter is taken up clause by
clause. Clause 6, as it is, is very com-
plicated. It will lead to muln[nnous
litigations and land us in

Either we have the courage to say l.hat
property is now held free and absolute-
ly by the members on a particular day or
we will continue to hold to the old
opinion that the law of survivorship,
Mitakshara system, should prevail.
There is no half-way house in  this
matter. The doctrine of giving a right
10 women in the property and the doc-

inme  or survivorship cannot  exist
together ; they are contradictory. If you
want to give the right of inheri-

tance to women, daughters, daugh-
ters’ son and sons’ daughters and so on,
the idea of having the rule of survivor-
ship is cut as under. It cannot exist
along with the other conception of
ideas. We take up courage and make
up our minds whether we would like
to have a system in which property
would be held absolutely free or whe-
ther we are going to have restrictions
imposed by Mitakshara.

1 will give an illustration. In clause 6
as it is there is a provision. If there is
no female in the family, the joint family
will continue. The moment a female is
born, the proviso will come into opera-
tion in which case the share of that
particular  individual through whom
the girl would inherit would be ascer-
tained and then the share would be
determined according to this Bill. As
complained, there may be a large num-
ber of partitions in which case the sons
or persons who are entitled to prior
partition will walk away with a larger
share and the children that are bormn
after partition, be they male or female,
will get a smaller share. The proviso
will make it worse.

Mr. Deputy-Speaker : The time is up.

Shri Venkataraman : How much time
is left, Sir?

Mr. Deputy-Speaker : Normally two
minutes.

Shri Venokataraman: Then, [ shall
speak on the clauses.

I am saying that it would be very
hard upon the child subsequently born
because, according to the explanation,
the share which has gone to the males
who has already divided from the estate
will be taken into account for ascertain-
ing the daughter's share and the sons

3—105 L. S.
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born after the purtition would be almost
left in the lurch. They would get no-
thing. This cannot be the object of any
legislation. I do not think the effect of
such an explanation has been fully ap-
preciated by the Ministry.

Shri C. C. Shah : What a compliment!
{Interruptions). -~

Shri Venkataraman : I want to know
whether this aspect has been consider-
ed and whether this was what was in-
tended

Mr. Deputy-Speaker: The hon.
Member’s time is up.

Shri Venkataraman: It is better to
end at the end of an idea than at the
middle of one.

3 pM.

Shri Vallatharas (Pudukkota.i): Mr.
Deputy-Speaker, I am in full agree-
;mdm 'almh thehaaovmons in this Bill.

adical views been expressed even
20 years before, that Dayabhaga law
must be substituted for Mitakshara
Law. I am a material-minded man. I
am incapable of giving any spiritual
tone or speak in an emotional or appeal-
ing manner what I want to express.

Shri A. M. Thomas (Ernakulam):
You are capable of speaking with emo-
tion.

Shri Vallatharas: I am capable of
many more things. Now I want to ap-
proach this in a practical sense.

So far as the general mass is con-
cerned it is a historical fact that the
Aryan civilisation and the sastragic im-
plications were introduced and they had
become implemented in the life of the
masses. In the recent past, during the
last 200 vears of British rule, the Bri-
tish rule had tended to do many injuries
to the masses. The English Judges
assisted by pandits had converted the
courts of law into a forum to preserve
the ancient customs and interpret
everything in the light of Manu and
Yagnavalkya. In that manner they had
effectively prevented the growth of new
customs and the progressive manner in
which the society must have adopted it-
self to changing conditions of the times.

From 1931 onwards, the defects of
the system of holding the property
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amongst the Hindus was largely dwelt
upon by very eminent jurists. A peru-
sal of the Rau Committee’s Report will
clearly give an indication of the views
which are very rational and very mode-
rate. People like Shri S. Srinivasa
Ayyangar, Shri V. V.  Srinivasa
Ayyangar, Shri Srinivasa Sastri, Shri
Venkatarama Sastri, Dr. S. Radhakrish-
nan and many others a host of people—
had thought in that way. y had
their own sentiments for Mitakshara sys-
tem. They were Brahmins and most of
them were eminent lawyers. In spite of
the fact that they cherished a love for
this system, they went to the extreme
extent of saying, it is better to_end
Mitakshara system and introduce Daya-
bhaga  system. Shri ~ Venkatarama's
approach is in that direction.

1 consider the greater aspects in the
practical life. It is easy to introduce a
system. There is no difficulty in that.
But what are the implications that arise
out of that? In my experience I have
seen that girls, before their marriage
age, enjoy freedom, but when the time
of marriage comes, the dowry system
comes in. A father who is endowed
with large property is not able to get a
good husband and who will accept the
offer of dowry that he makes. In some
cases, a father having only a small
property or having no money to
offer as dowry is not able to get a suit-
able husband for his daughter. The
girls have felt desperate and burnt them
selves, committed suicide or ran away.
There is another case in which the sons,
who are very enthusiastic youths, who
cannot find support for their aspira-
tions at their father’s hands, who
would not give them any money. Then
the sons want to get themselves separated
from the family they have to make a
lot of preparation to sue their fathers
and then get the money they want.
When we see these things, it is better
that a part of the Mitakshara law is re-
tained, in so far as a boy or a gid,
whoever is born in a family, must see
that the property of the father is secur-
ed to them m some manner or other.

Supposing the Dayabhaga law is in-

troduced and the pro of the father
is absolute for himself, he may not
agree to part with it in favour of his
son or daughter. He will have full
power over the disposition of the pro-
perty. In this respect I should submit
that the Bill, whether it is consciously
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conceived or not, is & compromise be-
tween the extreme views expressed by
these eminent jurists and the view that
the orthodox people have got.

The orthodox people have been a
menace to the progress of society
throughout. I have great respect for
their unflinching disciplinary affection
to the principles they hold. But, on
the other hand, they consider women
as chattles. They have not understood
the sublime natural qualifications of the
women and the part they have to play
in the human affairs of this country and
of the world. Whatever affections they
express, after all it is transient, as when
they are to give some property they won't
give. 1 am seeing this in several Brah-
min families. I also see this in some of
the non-Brahmin families who have
coformed themselves to some of these
principles. In the south, many women
and girls are suffering very greatly
because of the evils of this system.

Therefore, 1 should like to insist in
this case that clause 6, as it is will have
to continue, and after some experience
we will have to think of making the
property absolute in respect of the own-
er. Conditions are changing. Fragmen-
tary holdings are quite common in this
country. The process by which capital
is accumulated, whether money is going
to have predominance over land and
all those things are under consideration.
Just like power blocs and military
blocs of the west, here also religious
power blocs have been created. Anti-
Hindu Code Committee, Sanatanists,
Hindu Mahasabha, Ram Rajya Parishad
and all these bodies have been always
on the -alert to see that somehow  or
other an obstacle is put in the way. 1
should like to declare peremptorily
here that if at all this Government 1is
democratically minded and is inclined
to socialistic achievements, hereafter we
should see that this section does not
have any voice in shaping the destinies
of the people.

Shri V. G. de : Sir, I rise on
a point of order. Is it open to an hon.
Member to say that a particular party—
say, Praja Socialist Party or ialist
Party—should be wiped out from the
House? Can anybody say that taking
the name of a party? In democracy
every party has a right, if they can get
the support of the electorate to get
their candidates elected.

Mr. Deputy-Speaker : That is exactly
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the difficulty, because the other hon.
Member has also a right to express his
opinion. So, there is no point of order.

Shri Vallatharas : I am sorry the hon.
Member has taken it in a light, which is
not the light in which I said it. We are
all public men. If we are to come to
this House and if we are to express our
sentiments here, which through the
kindness of the Press is published,
everybody knows who we are and
what we are. I cannot change my-
self from the way in which I have been
brought up these 55 years. If there is
any change, certainly it will be a fraud
on my part.

I was saying, that any institution, or
any individual, whoever it may be, will
have to think of the general masses and
not of the ordinary principles which they
are sticking to. Can you ever expect
me to subscribe to Manu who, in his
days, thought that any non-Aryan
who hears Veda should have his ears
sealed or his tongue cut? I cannot
agree to that. He was good in those
days. Today you compare the Bible, the
Koran, Manu and our own Thirukkural.
1 should certainly and positively state
for your consideration—of course, sub-
ject to certain corrections and other
things—that Thirukkural of Tiruvallu-
var is the best medium of instruction in
socialb matters without any cantanker-
ous bias or preposition for one princi-
ple or the otger:. Just as Vedas are con-
sidered to be abstract and are revered,
so also any literature which gives the
social conduct in an abstract manner is
entitled to great reverence and respect.
‘We remember it in a certain atmosphere
in Madras State. Many of the Members
from the south know it, the northern
Members have not yet got sufficient ap-
preciation of the south just like the
Americans are not able to have
sufficient appreciation of India. During
the last 35 years there had been revolu-
tionary social movements in which thou-

sands of marriages were celebrated in the .

name of the self-respect movement. The
Madras Government have now thought
it necessary that these marriages should
be recognised, the right of inheritance of
the gersons concerned should be recog-
nised and so on. In that way things
have grown up there.

During the last 50 years there had
been a total absence of social reformers
like Raja Ram Mohan Roy, Buddha,
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Jain or anybody else. Now we have
taken ourselves the task of legis-
lation. Hindu Mahasabha people,
the Santanists etc. say that there was
the divine right or worship of kings
and the religious codes and that they
are only going to submit to the divine
laws. Our lady friend said yes-
terday about men-made laws. I should
say that men have also submitted to
women-made laws for example the
Marumakkattayam law. We are prepar-
ed to submit to women. We have only
heard of hen-pecked husbands; we have
not heard women being said as cock-
Egeckad wives. In this way we men have

n contributing to the social aspects
and responsibilities of women. We have
given full liberty to women in our
houses and I may say that in this res-
pect we are greater in our glory and
our own self-praise than any other
nation in the world. The Indians had
said that women are equally important
in society. We say “father and mother
are the foremost god”. But when we
come to the question of partition and
dividing the cash, woman has to depend
slavishly upon man in such a manner
that even to get just three pies to pur-
chase sweets for the child, the woman
has to go to her husband and ask for
it. She must have the money with
her, but we know the difficulty. So, I
would like to say that women must have
something to live upon. That is essen-
tial and what the lady Member said
yesterday is quite right. That should be
on an unconditional basis. It is said of
Jhansi Rani that she exclaimed: “With
blood dripping, I would go on the bier,
or I will sit victorious on the throne”.
In that spirit our women must say:
“Either we must have money when
we live, or I will go to the grave”. The
lady Member spoke rightly in that vein,
like that of Jhansi Rani. She is the
Cinderella for our House. Here is the
Jhansi Rani for this House. So many
other lady Members will have designa-
tions hereafter according to the necessi-
ties of the times!

Now, I come back to the serious
aspect of the Bill. So far as converts
are concerned, there has been a gene-
ral improvement in the Bill. The Rau
Committee had observed that that
lacuna must be removed. This Bill has
embodied a provision that the converts
and their children cannot at all expect
to inherit any property from the Hindu
relative. So, in that manner, it has
shown some improvement.
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[Shri Vallatharas]

In respect of the widows and the il-
legitimate children, I would like to say
that some amendments are necessary in
respect of a certain aspects which the
hon. Members would like to see  in-
corporated in the Bill. But I should like
to make it a special social necessity.
Though illegitimacy, concubinage and
all these things must not be allowed to
exist, yet, the children that are born
out of them are Indians, and they must
be provided for. They cannot be mur-
dered or cannot be extinguished in -
way. So, there must be an offer of help
to such people. But all the same that
sort of unlawful combination should
never be encouraged and to that extent
I submit that there must be certain res-
trictions placed upon the conception of
that sort, so that society may improve.

There are some who remain bache-
lors throughout their lives or for part
of their lives and there are women also
remaining unmarried for long. The
women of that type have got a tenden-
cy of getting education and they
T i independent for a long
time, so that they will be free from all
encumbrances in this world. But I al-
ways prefer a married life instead of a
bachelor life, essentially the middle
age. Otherwise, they become cantanke-
rously hot and become unsuited to the
sweet conceptions of domestic life
which are a basic factor for the nation-
al progress.

The leader of the sanatanists had
stated that even though Manu under the
Mitakshara law was to grant a share of
the property to the daughter, he is not
going to agree to it. An evidence
has been given in this way. One

ntleman in my place—of course he
gi‘longad to the Congress party when I
was also in the Congress—said, “If
you establish a girls' school by the side
of the boys’ school here, then the whole
society is going to get contaminated”,
These conceptions are outmoded and
are not at all necessary now. So, in this
respect, when this country has had a
Constitution and fundamental rights
which had been decided by our emi-
nent men and which had  attracted
great attention from the world outside
and when many nations now look to us
for improvements in the social structure,
we need not be feeling that this Bill
would be entirely disintegrating the
Mitakshara law at this stage, however
much it had gone out from the field.
According to Shri S. Srinivasa Ayyangar,
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it had been mutilated to a very great
extent. True. In one aspect, the property
of the father is made the stronghold of
the sons and daughters, and the father,
in his own manner, cannot dispose of
the property. This is a safeguard which
has been now proposed, and to that ex-
tent the youngesters, the boys and girls,
are better placed, and the present mea-
sures do not go above the Dayabhaga
system or any other system that may now
exist. Under these circumstances, I give
my full support to the Bill. Of course our
experience in working the Act in prac-
tice, certainly will give room for so
many improvements to be made. I do
not like the idea, however, of 1941,
when Shri S. Srinivasa Ayyangar and
his party said that the Dayabhaga sys-
tem should be instituted at this stage.

Shri Bogawat : When we are going to
amend the law relating to the intestate
succession to property, we must not
upset the whole thing. The Hindu Mar-
riage Bill has been passed and the Spe-
cial Marriage Act has also come into
existence. In our great society and in
our great culture, our own commentators
and law-givers had made some laws and
if we make all the changes that one
wants, then the structure of the society
or the nature of the society would be
destroyed.

I am not against giving property rights
to women. I respect our Constitution.
I say that equal rights should be given
to the women. I say that if the right of
succession to the females is given, let
that right be given in the case of the
husband's property also. Then, I think
the principle of equal rights will be at-
tained. There is no necessity either to
disrupt the joint family or to give a
share in the father's property. You
know that our country is poor. 70 per
cent of the population is very poor
and they belong to the working classes.
Now, we are going to put ceilings on
lands, and it will be uneconomical. Not
only that. There would be litigations,
and disaffection if we allow the women
to inherit a share of the property from
their fathers. That will not be in the
interests of the country also.

Now, who puts in labour and who
toils with the father? The sons. They
put in their labour and they toil. Even
among the business community you will
see that it is the sons who put in their
labour, enterprise, skill and everything,
and the property is increased on  that
account. If we give a share to the
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daughter, then I think we would be giv-
ing a set-back to all these enterprises
and to all the gains that the sons would
be contributing to the society. Further,
the sons’ shares are reduced to 1/3, 1/5
or even 1/8 in some cases. So, that
is not desirable. I have seen and talk-
ed to my people in my constituency so
many times. I asked all the people. Not
only the males but even the females do
not like that their property should go
out of the family. It may be just one or
mwo persons who are for this mea-
sure, and it is not 5,000 or 10,000.
Even mothers say, “No, no, property
should be given to sons”. Even the
mothers' shares should go to the sons,
and that is their desire, because the
mother is quite sure that the son would
protect and maintain and love her
and do everything for her. That is the
desire of the mothers. If that is our
culture, what is the use of making this
law and upsetting the whole social
structure?

Even among the Mubhammadans, the
marriage law i1s quite different. Even an
uncle’s daughter can be married. They
do not allow the property to go out of
the family. That law is not changed.
Even under that law you will find that
the daughter is given only one half of
the share of the son. So, it is not equal
share with the brother. Among the
Christiaus also, that is not the law as
framed in this Bill. So, this measure is
pot in the interests of the country. Of
course, sisters are very much for pro-
perty. They want some more property.
But I say that if the daughter is given
an equal share in the father's property
as well as in her husband's property, she
would be getting double. That would
be doing injustice so far as the male
heirs are concerned. We must think of
the problem with a cool mind without
any bias. (Interruptions). If it is argu-
ed that because the females went with-
out anything for so many years, they
must take revenge upon the males and
take more share, then I bave nothing to
say.

Mr. Deputy-Speaker : The hon. Mem-
. ber should remember that he has got
limited time.

Shri Bogawat : I say that only half
the share of the male should be allow-
ed to the female.

Secondly, our sisters are educational-
iy very backward. If such property
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ights are given to them so soon, this
advantage would be taken by the other
Ezople in the village and there would

litigations. I come from a village
myself and I know how these ladies are
dealt with. Even when some limited
maintenance is provided for the Hindu
widow, there are litigations. Hundreds
and thousands of rupees are lost in liti-
gations and if we give equal properR!
rights to women, such litigations  will
increase. If we allow the absolute in-
heritance of property of the husband as
well as the father, then so many confu-
sions and dangerous consequences will
follow.

Coming to wills, many people make
wills, but we know what the fate of a
will is. The wills are challenged in the
courts and there are litigations. When a
father likes to give his estate to the son,
he makes a will; but, the will is chal-
lenged not by the daughters of the
deceased, but by so many other rela-
tives. Therefore, let it not be said that
because a Hindu can make a will, he
may give his property to anybody he
likes. All these wills are made in the
eleventh hour when the man is very ill
or when he is in his death-bed and
every will is challenged.

Shri B. 5. Murthy : Wills are made
sometimes when the man is dead.

Shri Bogawat: These persons are so
covetous that they even do such things.
There are such instances. I want to say
that this is not a proper method. We
want to respect the will of the people
and definitely our people are not pre-
pared for this Bill now.

I want to say something about the
Mitakshara law. In our society in many
States the Mitakshara law prevails. In
this law vou will find that the joint
family is at an advantage. In business
or even in agriculture, all the people
work together to increase the propetry.
If the family is disrupted by bringing
in such a measure, then it will not be
in the interests of the country. The
explanation under clause 6 is wonder-
ful. The framers of the Bill have not
even thought what effects it will have.
There are concrete instances which I
can give. If there are two sons and
three daughters and if one son is divid-
ed, the other son may not even get any
property. This is the bad effect of this
explanation.
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[Shri Bogawat]

As regards clause 10, in the Bill as
introduced originally, half the share was
allowed to the daughter. But, in the pre-
sent Bill equal share is given. That is
too much; I think it is better to give
half share to the daughter. Let us wait
and see how it works. If you find that
our sisters are very forward and they
can also toil with the father in increas-
ing the property, then you can give
them more property rights, but not for
the present.

In clause 16 the words “before or
after the commencement of this Act™ are
put in. I say that it is very dangerous
because that will forfeit the rights of
any person who is adopted. If we give
absolute right to the ladies even before
the death of the man then there would
be no adoption. We are setting at
naught the point of adoption. Similar-
ly, we have not thought over the ques-
tion of conversion. Supposing a female
becomes a Muslim, is the property to
go to the Muslim family? Supposing a
female remarries, then what happens to
her property 7 These contingencies have
not been thought of. It is quite necessary
that some provisions should be made in
this Bill for such contingencies.

I want to say something about the
s0 many heirs that are put in Class L
I think so many heirs are not necessary.
If you want to give something to the
daughter, give her something; even the
son’s daughter can be put it. But, why
do you go to the third generation and
put in son’s son’s daughter, son’s son's
widow and so on. There can be
maintenance given up to the second
degree, namely, son’s daughter and
son's widow, but here even son’s
son's daughter comes in. I suggest
that so many heirs should not be
there in Class 1. Let the son at
least one-third or one-fourth of the
father's property. It is enough if we give
half the share to the daughter. In this
way, if we seek the middle course,
some justice will be done to the females
and there would not be much discontent
among the other people.

I repeat thaf our people are not pre-
pared for such a Bill which is now be-
fore the House. I humbly submit that
in the interests of the country and also
in the interests of the females and the
persons who put in hard labour and
toil in agriculture and business, serious
attention should be given to this matter.
I pray to our hon. Minister of Legal
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Affairs, a very prudent man with wide
experience knowing all the things that
are going on in the villages, to give his.
careful consideration to all the points.
that I have placed before the House.
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[ st fiafermrar]
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Mr. Deputy-Speaker : Let not the de-
bate degenerate. That should not be the
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Shri B. K. Ray (Cuttack): I thank
you very much for giving me a chance
to speak.

I have been listening to various views
expressed on the floor of the House on
the present occasion as well as on pre-
vious occasions, and I had the privilege
of being a Member of the Joint Com-
mittee. In so far as the views for and
against are concerned, I divide them into
three schools of thought. One school is
orthodox, no-changer school, those who
think; let us stay where we are, we
should not move an inch further. The
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second school of thought is: do what-
ever you like, but do not interfere with
the Mitakshara structure of the family
which, if done, will break the economy
of the society. And the third is the one
where people are ready to march for-
ward on the very lines on which society
has been marching.

Throughout the day I have heard
arguments of a threatening nature to the
-effect that if this Bill becomes law,
there would be very great distortion in
the society with regard to its economic
structure, but 1 fail to see any force
in it. Since the attainment of indepen-
dence, various reforms in property laws,
in laws relating to industries, commerce
and trade and laws relating to certain
subjects which affect the very human
existence have taken place and they are
of a very far-reaching effect. They have
been made and perpetuated by statutes
for all time to come in order to change
the structure of society, to change it in-
to one of a socialist pattern. It cannot
be gainsaid that when this Bill comes in-
to effect there will be some disturbance
in the smooih working of the family
unit as it has been our custom pre-
viously. But we have to judge whether
that is to be preferred or the great
injustice which has been done to the
female sex should be perpetuated.

I will discuss the Bill shortly from
these three points of view, First of all,
with regard to the orthodox school, I
want to say that there is a great mis-
<conception. The{ consider that the
Hindu law as it has been recorded in
the smritis and other commentaries are
tevelations, knowledge disclosed
God; that they are sacred, unalterable
and inviolable. In this conception of
theirs, I should respectfully say, they are
fundamentally wrong. Those very emi-
nent authors, those very eminent jurists
have said that all the original texts which
have been subsequently commented up-
on and developed an expanded by the
various cominentators are nothin ta
logical collection of facts of life, that
they had been made on the basis of
the socio-economic structure prevailing
at the time they were made and that
they were. records of good conduct of
men and women according to which the
rules were framed. Viramitro Daya ex-
plains that it is quite well-known that
in India though the Hindu law is one,
thor the inal texts are one, there
are iﬁerent;gools.'[‘hereisthem'yn-
bhaga school, there is the Mitakshara
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school, and the Mitakshara school is
divided into certain sub-schools like the
Bombay school, Bengal school and so
on. These different schools of thought
are also based upon very high autho-
rities of commentators of the original
texts. Viramitro Daya says this is all
due to different local customs growing
and accordingly different schools were
started. That proves that the Hindu law
as it was originally made or recorded
was progressive and was also flexible.
It is not such that we can consider it
inviolable and unalterable.

You will be struck with wonder to
know that the very reasons, sources and
origins that guide modern legislation
and modern administration of justice
were existent at the time when these
Hindu writers put down their texts.
Dharma, vyavahara, charifra and Raja
sashan—these were the bases of law
and legal proceedings. It had been stat-
ed that Dharma should give way to
vyavahara, vyavahara should give way
to charitra, and charitra should give way
to Raja sashan. Dharma means rules
of equity. Now, all the lawyers and you,
Mr. Deputy-Speaker, as a Judge of the
High Court would know that equity
only fills up the gap. Where there is
written law, where there is statute law,
equity has no place, but where there is
none, equity fills the gap and gives us
the g reason and good conscience.
That was so in the old ages also. There-
fore rules of justice, equity and good
conscience would give way to the laws
of the smritis because that is the re-
corded law. Smritis again will give way
to the customary law. As I have said
in the beginning, those recorded laws
were corresponding to the facts of life,
were in correspondence with the socio-
economic structure of life and were
moving along with the times. There-
fore, they should give way to cus-
tomary law. Custom is very long usage
accepted by the people in society, in t
family, in a tribe, according to which
people shape their conduct and which
they obey as law, and to it the smritis
will bend their heads. This shows Hindu
law was something moving and ulti-
mately Raja sashan or the King’s ordi-
nance prevails over all. And King's ordi-
nances were made according to the rules
of reason. The smritis were given the
character of sacredness. This is not to be
interpreted in the sense that they are
so sacred that if we now depart from
the smritis of Hindu law, we should be
committing sins. They were amenable to
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[Shri B. K. Roy]

changes even in those days when they
were found to be unreasonable in the
context of the particular state of the
society. The point is that until a certain
time, I should say until the age of the
British rule in India, the Hindu law was
something which was moving to fit into
the society’s development or ¢ s
That is why we ﬁndpthat in Madras a
certain custom is prevailing and over-
riding the law, in Bombay a certain
other custom, and in Bengal something
else. That means that as the society
was moving forward, and certain things
became A wers introduced
as a part of the law. They were known
as factum valet or customary law,

‘An undue emphasis has been attach-
ed to the character of unalterability, on
account of the intervention of the Bri-
tish rule. As soon as the Britishers
came, they decided that they should fol-
low the Hindu law, and that they should
not change the personal law. They in-
troduced various changes in the juris-
prudence of the country, but they knew
t]]::t thfxsbh:::las t_h;u]l:lera le, and tha]t if
they to people’s personal law,
their rule would not be peaceful. There-
fore, they said that so far as the per-
sonal law was concerned, they would
not touch it. First of all, they used to
%et it interpreted by the help of pandits.
t was found, however, that some of the
pandits were not very honest. Therefore,
certain people were employed to make
translations of the ancient sanskrit texts
and commentaries and the British
and other judges followed those transla-
tions and interpreted them rather
narrowly. So, so long as the British rule
remained, there was absolutely no pro-
gress in the Hindu law.

After the British rule, when we have
now come to our own, it is time that
we should see to the necessity of so-
ciety and accordingly change our per-
sonal law. Before this Bill was intro-
duced, there was a Hindu Law Com-
mittee which made extensive and inten-
sive 1nvestigations, and produced a Bill
in the line of least resistance, and this
Bill has been adopted as the basis of
the present legislation, subject to certain
changes here and there. +hese changes
are based upon the fast-changing social
and economic factors. The principal
features of the Bill are that women get
absolute estates, where they used to get
limited ones, and daughters who were

" heirs already according to Hindu juris-
prudence, and who were the stock of
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descent of cognates some of whom could
offer oblations as efficaciously as those
descended from soms, also get absolute
estates and mwr?mm hﬂf"
Thirdly, there is no interference so far
with the joint family system as such.

My point is that so far as the present
Bill 1s concerned, there has been some
improvement with regard to the status
of the women. So far as daughters are
concerned, they were excluded from the
categories of heirs, so to speak, so far
as joint family golxrty was concerned.
But now they have been included....
(Pause) 1 am sorry I have misplaced
my notes somewhere......

-Mr. Deputy-Speaker: It would be
better if even without the notes, the
hon. Member could continue.

Shri B. K. Ray : All right. ...

Shri R. P. Garg (Patiala) : 1 have not
been able to follow te which school
the hon. Member belongs.

Mr. Deputy-Speaker : The hon. Mem-
ber’s time is up now. He can make his
point during the clause-by-clause con-
sideration.

Shri Feroze Gandhi (Pratapgarh Distt.
—West cum Rae Bareli Distt.—East) :
When the clauses are taken up, the hon.
Member can continue.

Shri B. K. Ray : I shall just say a few
words and stop.

Mr. Deputy-Speaker : My difficulty is
that the hon. Member’s tl.l:ﬁe is already
up.

Shri B. K. Ray: All right, I shall
conclude here.

Shri C. C. Shah: It is not possible
to exaggerate the importance of this
Bill. It has far-reaching comsequences.
It will in a way revolutionize the entire
economic and social fabric of the Hindu
society, and it is therefore matural that
people are greatly exercised over the
consequences of this Bill. It has cut
across partly lines even in this House.

Shri Velayadhan : (Quilon cum Mave-
dikkara—Reserved—Sch. _Castes) : Not

‘like Bombay. '
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Shri C. C. Shah: The hon. Member
cgi:not forget Bombay. That is his diffi-
culty.

Property rights determine the social
relations between man and man, and
man and woman. Therefore, when we
change the proj rights to an extent
which is somethi entirely different
from what we have had so far, not only
will the economic structure of society
change, but even the social structure
will change.

Considering the importance and the
far-reaching conseq of this Bill,
I must say that I was rather surprised
that a Bill of this character was intro-
duced in the other House, and has been
brought before this House after it has
been passed by the other House. Two
hon. Members have already raised a pro-
test on that. The other House is in effect
really a second or revising chamber. It
is intended that it sho correct any
hasty action taken by us, or any omis-
sion on our part. I agree that theoreti-
cally Government have the right to in-
troduce the Bill in the cther Housg.

Shri Velayudhan :
progressive.

Elders are more

Shri C, C. Shah : I submit that to re-
duce this House to the position of a
second or revising chamber is to do
violence to the spirit of the Constitu-
tion. I am saying this on this Bill, be-
cause this practice of introducing im-
portant measures in the other House
Is growing _with Government. If
the other House has not much business
to do, then there are other ways of pro-
viding it with business or it could be ad-
journed. But this should not be a pre-
cedent for introducing in the other
House all such important measures. I
had raised this protest even at the time
of the Special Marriage Bill. That is all
that I wish to say on this point.

So far as the Bill is concerned, it will
not serve any at this stage to
approach it if it were a battle between
man and woman, man trying to give to
woman as little as ible and woman
trying to extract from man as much
as possible. I submit that that would be
a wrong approach to the Bill.

Shrimati Ammu Swaminadhan (Dindi-
gul): We want that justice should be
done to women.

Shri C. C. Shah: I entirely agree that
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we should do full justice, and even
something more than justice, if it is
possible. 1 have not the least quarrel
about it.

 Shri R. P. Garg: That will be injus-

tice.

Mr. Deputy-Speaker: If the hon.
Member agrees with me, then he should
try to look towards me.

Shri C. C. Shah : I welcome this Bill
for two reasons. For one thing, it intro-
duces, and makes for the first time, a
uniform code for Hindu society. That
is a great achievement of which this
House can be proud. We have had
Hindu law varying from place to place
and province to province, having all
kinds of local customs and family cus-
toms, which have led to enormous liti-
gation and to all kinds of changes in
the society. I submit that it is a very
great thing that we will for the first time,
have a uniform code at least for the
Hindu community.

4 P.M.

Some hon. Members have advanced
the argument, ‘Unless you have it for
all communities in India, you cannot
have it for the Hindu community’. I
submit that that is only an argument to
avoid this Bill at this stage. I am of the
opinion that we should not delay the
passage of this Bill even by a day. We
have been thinking of this Bill since
1937. Eighteen or nineteen years is a
long enough period to consider this Bill,
however controversial it may be.
fore, I submit that we should come to a
decision about it.

1 welcome the Bill for another rea-
son, and it is that it gives rights to
females. They have been denied those
rights too long and it is fime that we
f‘:l‘;e them rights and gave them grace-

y.

Having said that, I would like to deal
with the question as to what is the man-
per of giving those rights and what
should be our approach to it. I say
that we should approach this Bill in a
manner where the economic stability of
the community is not disturbed and we
do not do very great violence to the
sentiments of the people. These should
be the two guiding considerations in our
approach to this Bill. There is not much
logic in laws about marriages or about
property. Each Community forges its
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«own laws according to its own historical
-conditions and according to its own cir-
cumstances. Therefore, mere argument
ot logic, that it should be the whole or
‘half or that if it is extended to the son's
daughter, why should it not be extended
to the daughter’'s daughter, will have
little place. OQur approach in the matter
should be different. Some Members have
pointed out that the majority of the
people are not prepared for this Bill. It
is a controversial issue. Some other Mem-
bers will say that a large majority
-of the people are prepared for this Bill
or, in any event, are prepared to give
the right to daughters, if not to any-
body else. Therefore, our approach
-should be what 1 would call a balanced
approach, neither going too far at a
time. nor denying to women what they
are legitimately and justify entitled to.

On the basis of this approach, I will
briefly examine a few of the provisions
of this Bill where 1 feel that the Joint
Committee has gone much farther than
the circumstances at present warrant.
It cannot be denied that the Bill, as it
has emerged from the Joint Committee,
is radically different from the Bill which
we sent to the Committee, and the
changes made by the Joint Committee
are of a fundamentally different charac-
ter. Now, I am not arguing upon the
ground as to how much we should give
10 the women or whether it should be
more or less. If it were left to us and
if it be for the benefit of the commu-
nity, T would like to give all to women,
if it is possible—if it will lead to the
good of the community. But if we find
that the economic stability of the com-
munity will be disturbed, if we find that
it will do great violence to the senti-
ments of people, strongly held by the
people, then it is time that we paused
a little to consider as to how much w2
will give at a time, at a stage. It is not
a question that we should go the whole
hog at one stage and no more.

Now, first of all, as regards joint
family pro , 1 entirely agree that if
we exclude joint family property com-
pletely from the purview of this Bill,
we would be denying to women their
share in the major part of the property,
and that will not be giving to them what
they are entitled to. I am of the view
+that if we are to give the right to women
to joint family property, the only, sim-
ple, logical course is to put an end to
joint family and co-parcenary. As my
hon. friend, Shri Venkataraman, says,
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there js no half-way house. Clause 6 is
the most unsatisfactory part of this
whole Bill, and yet, it is the most impor-
tant clause in this Bill.

Shri K. K. Basu : It is helpful to him,
on other grounds.

Shri C. C. Shah: If my approach
were that it should be helpful to me, I
would have welcomed it. But, as I have
said, that is not my approach at all.

Survivorship and succession are two
contradictory ideas, and any effort fo
keep the two together is an effort which
will lead to any amount of complica-
tions. The Rau Committee has advanced
the most cogent arguments, with a de-
gree of lucidity of which only Shri B. N.
Rau was capable. He had made out a
case that the only way of dealing with
this is to put an end to joint family.
I do not want to take up the time of
the House in arguing that matter, be-
cause the time at my disposal is limited;
but 1 hold that view. But if that is not
possible, then I would say that the ex-
planation to clause 6 is one which is
most unjust. The explanation will create
complications which will defeat the very
purpose of this Bill.

1 will take only one simple argument.
The explanation to clause 6 seeks to in-
clude into the father’s share, the share
of the undivided son. If you are to put
an end to joint families and now,
what will be the position? The daughters
will succeed only to the father’s share.
Assuming that you put .an end to all
joint families here and now, then on
the death of the father, the daughter
will succeed only to the father’s sharc.
But because you keep up the joint
family, you want that the daughter
should succeed not only to the father's
share but to the share of the undivided
son, a result which, to my mind, 15
incomprehensible.

Apart from many other arguments,
the succession on intestacy must be only
to property over which the man has
the power of testamentary disposition.
That is the fundamental principle of any
infestate succession, that a man has a
right because he is the best judge as to
what the disposition of his property
should be. Being the best judge, he
knows where it should go—it may go
more to his daughter and less to his
son. One son may be too bad and the
daughter may be in need. Therefore, the
man is the best judge.
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Now, a Hindu co-parcener can, by
the right which we are now giving under
explanation to clause 32, make a testa-
mentary disposition only regarding his
share; he cannot make a testamentary
disposition regarding his undivided son’s
share. But for the purpose of intestatz
succession, we are including the undivid-
ed son's share in the father's share to
compute the share of the daughter, a
result which is, again, incomprehen-
sible. The hon. Minister has said that
the clause has been drafted on the lines
of the provision in the Estate Duty Act.
With all respect to him, there is no
analogy between the two. In estate duty,
there is only a notional partition—not
an actual partition. It is umed as if
there is a partition, only for the purpose
of computing his share for the estate
duty, but the property remains joint.
Under clause 6, immediately on the
death of the man, if there is a femals
heir, there will be an actual partition.
Even in estate duty, for the purpose of
taxation, you have not added an expla-
nation, which you have added here.

Shrimati Jayashri: (Bombay-Subur-
ban) : Legalised fraud.

Shri C. C. Shah: I do not understand
what the Hon'ble Member means. There-
fore, my submission is that if the Gov-
ernment, for any reason, at this stagc
are not prepared to take the simple,
logical course of putting an end to joint
family, and if fhe daughters and the
other female heirs are to be given a
share in joint family property—which,
I think they should be—the minimum
we can do to avoid unnecessary com-
plications and litigation is to omit the
explanation. I concede that by omitting
the explanation the daughters will get in
joint family property something less than
what they otherwise would get. I entirely
concede that; but at the same time, we
must remember that when this Bill was
sent to the Joint Committee, we were
giving to the daughter only a share equal
to half that of ﬂ%e son. We are now 1n
all property giving them an equal sharz.
If in a jomnt family property, they get
something less than an equal share, [
would appeal to the lady Members als)
to consider the economic stability of the
society, to consider all the great advance
we are gnakmg at this stage, and not to
look at it as a battle for getting as much
as possible. Rather, they should look to
the good of the community at large, to
accept a compromise which, under th2
present circumstances, until we put an
end to joint family, is, in my opinion,
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the only logical course which we can
take. This is as regards clause 6.

Then I have to say a word about
clause 16.

Mr. Deputy-Speaker : The hon. Mem-
ber’s time is up.

Shri C. C. Shah : Five minutes more.

Mr. Deputy-Speaker : Two minutes
more. The House wants me to stick to
the time-limit strictly.

Shri C. C. Shah: I will speak again
at the time of the clause by clause con-
sideration stage. I appreciate your point.

May I say a word about clause 17 ?
Clause 17 relates fo succession to
females. Under this Bill, the succession
to females is going to be as important
as—even more important than—succes-
sion to males, because the female gets
absolute property. She gets equally with
the males and, probably, as inherits
both from the father and the hus-
band, she may have more pro-
perty than a male. Therefore, it be-
comes necessary for us to examine very
carefully the succession which we pro-
vide to the property of a female.

Take sub-clause (1). We say, in the
instance, it will go to her sons and
daughters and the husband. Assume that
she has no issue, on children, except a
widowed daughter-in-law. Then, the
widowed daughter-in-law will not suc-
ceed. She will not get anything from the
property of the mother-in-law. Is it fair,
I submit?

Then, if she has a son's son’s son or a
son’s son's daughter or a daughter's
daughter’s daughter. The Bill, as it
stands, provides only up to the second
generation in the case of succession to a
female while, in the case of succession
to a male, it provides up to 3 genera-
tions.

We come to the second line. Afier
the sons, daughters and the husband, the
devolution is upon the father and the
mother of the female. In this case it is
a case of a childless widow. The child-
less widow inherits all the property of
her husband, being the only heir of her
husband. s it fair and proper that all the
property inherited by a childless widow
from her husband should go enti to
her father and mother, exclusive of the
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heirs of the husband? That will be the
result of the succession provided in this
Bill. (Interruption.)

1 am coming to sub-clause (2).

1 will finish in a minute Sir.

So far as sub-clause (2) is concerned,
it is intended to undo that injustice and
to say that the husband's property will
go to the husband’s heirs and the
father’s property will go to the father’s
heirs. 1 agree with Pandit Thakur Das
Bhargava that sub-clause (2) is entirely
unworkable and will lead only to liti-
gation. Supposing a woman inberits Rs.
10,000 from her father and Rs. 10,000
from her husband and she mixes the
propcr?. Ultimately, she leaves a pro-
perty of Rs. 5000, or Rs. 10,000 or even
Rs. 15,000. How do %'ou know how
much is left out of the father’s property
and how much is left out of the hus-
band’s property? The only result will be

that there will be litigation. I know
that it is intended to undo the imjus-
tice of sub-clause (1). But, my submis-
sion is that the only way to provide for
it properly is that (b) in sub-clause (1)
should be made (b), that is, the heirs of
the husband should come before the
father and mother of the deceased. That
is the only way of doing justice.
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Shrimati Maydeo (Poona South) : The
legislation for which we have been wait-
ing so long has come at last and so I
would welcome it wholeheartedly be-
cause it will give the rightful place to
women in the society of which she will
be proud. In this Bill, the woman gets
a right in the property equal to that
of her brother and son. She has also
got the absolute right over the property
which she inherits. Nearly eight crores
of women in this country will benefit
by this Bill and if women under 21 years
of age are included, then it will be
nearly sixteen crores. 'n these six-
teen crores of women are made happy
and satisfied, they will create a very nice
atmosphere in the family and I am sure
that the happiness and love in the
family will increase. 1 would, therefore,
ask all my brothers and sisters to wel-
come this legislation.

Some hon. Members have objected
that we are changing what was given or
what was said by the smritikars. Laws
are changing all the time; they have not
been statiopary. 1f they said something
at the time of Vedas or smritis the time
was different. At the time of Vedas
women in India had equal rights with
men. They had com some of the
passages there and they used to recite
poems to satisfy heavenly Gods. They
had all rights equal with the men. Their
conditions deteriorated at the time of

T A
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Smriti as thhere were invasions from
outside and other evil customs came in.

By this Bill we are not doing some-
thing whiw was ng\:l; in vogue ut this
country. We are going to bring
about conditions that were already there
at the time of Vedas.

Some hon. Members of this House
feel that, if they inherited equally with
their brothers, there will be quarrels
among brethers and sisters. I do not
understand why love should be based
on money alone. I know a family of
three sisters and one brother. He knows
that after this Bill he would get only
one-fourth of what he would have got
before this Bill. Still, he was so pleased,
that when his sister had a child, he
went to see the child and gave Rs. 200
to her. He knew that his three sisters
will take away three fourths of the pro-
perty. It shows that love does not de-
pend upon money. It depends upon how
the children are brought wup in the
family.

Some hon. Members say that by giv-
ing some share or money to women,
there will be disruption in the family
and society. I do not understand how
they manage their affairs in the family.
It all depends wupon the father and
mother and all the members of the
family and how they are brought up.
Even if the daughter takes away the
share, the father or the mother need not
be anxious that the son-in-law will claim
something and that there will be quar-
rels in the family.

Some hon. Members felt that the
wife’s property would not be inherited
by the husband and that only husband’s
property was inherited by the wife.
Clause 17 clearly lays down that the
property of a woman dying without a
will, will be divided by her son, daughter
and husband. Only when she dies with-

. Some hon. Members feel that by giv-
ing a share to the daughter, the Mitak-
shara family will be disrupted. But, from
the clauses, 1 find that Law Minis-
ter has tried to satisfy the hm
tion of the society. Shri C. C.

that clause 6 should be amended. When
the Bill was introduced in the previous
Parliament, it failed because of the

4~105 L. 8.
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Mitakshara system being done away
with, Now, the Law Minister has draft-
editinsuchawaythatthem
will get some share while the Mi

system is also not disrupted. The father
has a right to will -away the property
to his daughter and sons also have a
1;}1:' to separate. That is all given in the

itakshara system.

Some Members are afraid that by one
hand he is giving something to the
daughter but, by the other, he is taking
it away because the father will have
to will away his to his sons
and daughters and that the sons will
get twice their share—once when he
separates and once again when the
father wills away his property.

But that does not matter. Daugh-
ters will be satisfied even with that be-
cause they will get something. Uptill
now what was the case? Some Mem
said : “Are we not giving so much to
our daughters? Are the husbands not
iving so much m to their wives?

ey are satisfied and they are happy
in their houses”. But, women do not
want anything by way of favour. They
want it by right. If once this principle
is accepted, then they will be most happy
and their position in the society will be
raised. The ill-customs like dowry, child-
marriage etc. will automatically dis-
appear.

If the women arengiven a share in
the rty, they will get more educa-
lion.qu'ehe outlook of the society on
women will change. They will get res-
ponsible positions in the society, which
they are denied at present. The status
of the women in the society will change
the moment they begin to get a share of
the property.

Some Members have mentioned an-
other point. They have taken the case
of agricultural land. If a daughter gets a
share in_the agricultural land, they say
there will again be disruption. Those
illiterate people in the villages will not
understand how to will away their pro-

rty with the result that there wi
E:igation. But T ask, if we take away
everything, then what will remain for
the daughters. Our Law Minister has
said that if there is a house left and

if the brothers do not want to divide

g
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[Shrimati Maydeo]
get? We must be generous and at least

allow a share of the agricultural land
to the daughter.

In clause 24 the Law Minister has
made a provision that it should not
come in the way of any legislation to
be made hereafter regarding agricultural
land. Supposing a daughtér gets a share
of the agricultural land, can she take
awa]y]vl that land to the place where she
might be herself staying? Will it be pos-
sible for her to go and stay in the vil-
lage? How can she cultivate and enjoy
the land which has come to her as her
share? Because she is staying far away,
she will naturally tell her brother to Clﬁ-—
tivate the land and if her brother gives
her the produce from that land she will
be satisfied. If her brother does not give
anything, can she come from such a far
distance and claim the produce? There-
fore, the fear expressed by some Mem-
bers, I think, is not correct.

Therefore, I feel that the Bill, as it
is drafted, goes to satisfy almost all the
sections of the society. It should there-
fore get the support of all the Members
and it should be passed without any de-
lay as suggested by Shri C. C. Shah.
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Shri B. C. Das (Ganjam South) : From
the trend of discussion in this House, one
is surprised that the majority of Con-
gressmen are opposed to this measure.

Some Hon. Members : No, no.

Mr. De}mty-&pealm-: It is only an
estimate of the trend. One might g.iﬂer
from the other. Why should there be

An Hon. Member : We will know at
the time of voting.

Shri B. C. Das: It appears that the
geo:snre sponsored by th Congress
ernment was vehemently opposed by
the Con, n on the floor of this
House. I wonder why there is terrific
uproar over this Bill. Was not such a
measure overdue? Will the passing of
this Bill upset our social order? Will it
break our society into pieces? I am
constrained to say that the opposition
against this Bill is artifically engineered.
It has no social basis which can be call-
ed broad. It is narrow and slippery and
is going to break into pieces.

Let me make my point a bit clear.
Politically, socially and economically,
the situation is already ripe for such a
measure. We declare ourselves a political
democracy, a democracy based on adult
franchise. Anyone who is a student of
politics knows that the individual is the
unit in a democracy, and it is the in-
dividual who is vested with power to
shape the destinies of the country. It is
not the family that is the unit in a demo-
cracy. The family was the unit in an
oligarchy and in a feudal system. When
once you accept political democracy,
1ofgica].!y you have to accept also rights
of the individual in social life. There-
fore, the joint family system which
denied individual liberty and on which
injustice was perpetrated, this injustice
towards certain sections or classes of
humanity, has outlived its utility. In
democracy, in the eye of the law, every-
one is equal. So, you cannot swear by
democracy and at the same time preach
for two sets of laws of inheritance—one
for the womenfolk and another for the
menfolk. In the eye of the law there must
be one law of inheritance for both men
and women. This is fundamental to
democracy. Democracy is based on the
rights of the individual and individual
freedom. The joint family system, we
know, presupposes the head of a famil
who has got a lot of authority and
other members of the family surrender
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their rights to the head of the family.
That was joint family. But that joint
family has fast disappeared. Today, no
member of the joint family will surren-
der his individuality to the head of the
family. Everyone wants to grow up into
full freedom and everyone wants to play
his part in society, and as such, the joint
mfamﬂdy system, politically, has outlived
ay.

Economically also, the joint family
system no more has any utility. The
first blow came on the joint family
system when you accepted the principle
that a coparcener has the right to sepa-
rate himself from the joint family. TE:J
means the _l'_z?t family is no more un-
breakable. joint family is being split
up into two small individual families
once you recognise that the coparcener

has the right to separate.

Then you have the income-tax. The
impact of the income-tax has also split
the joint family and we find generally
the rich families splitting into smail
families and the joint families are no
more favoured by the rich classes. Then
the estate duty has come in, and it has
also made its inroads upon the joint
family system. The estate duty also pre-
supposes the breakability of the Mitak-
shara joint family system and on the
assumption that a member of the joint
family can separate himself from thz
joint family, the estate duty is levied.
So, we know that our economic laws are
so operating today that they do not ex-
pect this joint family system to continue
for long.

In many of the States, we have got
the Tenency Acts, and there is the
impending imposition of a ceiling on
land holdings. All these contribute to
the breaking up of the joint family
system. Therefore, Mitakshara joint
families are no more on the order of the
day. They are in a fading phase. So,
so much of uproar on this joint family
system is unnecessary, because it is a
dying system. But unfortunately, some
of the forces in this country who always
swear by religion, who always impede
social progress, who always stand in the
way of development of country to-
day are raising a2 hue and cry. But I am
sure their basis is very narrow and there-
fore they will fail with reference to this
question as they failed several times in
the past. In the last parliament they
blocked the passage of the Hindu Code
Bill. Soon after there was a general elec-
tion. The party which sponsored this



6941 Hindy Succassion Bill

measure came out in a majority, The
leader of this party advocated this Bill,
and he on every platform, I know was
advocating in favour of this Bill, and his
party came out in a large majority. It
shows that the country is behind this
measure. But the members of his party
today oppose the measure.

My grievance against this Bill is that
it is a compromise measure, that it has
accommodated many of the view-points
of the outmoded, out-dated orthodoxy.
So, it has not followed very logically the
steps it should have followed. It should
bave followed the recommendations of
the Rau Committee and abolished the
Mitakshara joint family system. The
Rau Committee advocated the abolition
of the Mitakshara system and the intro-
duction of the Dayabagha system, a
system which is now prevailing in Ben-
gal, Assam and in some other parts. Our
social system in the oid days was dyna-
mic. It was reasonable, it was pliable
and it was adapting itself to the chang-
ing conditions. It can be known from
the fact that the same Hindu law of
inheritance was interpreted in different
parts in different ways and we have the
Dayabagha system in some parts and the
Mitakshara system in the other parts.
Those people who are now governed by
the isayabagha system are no less
Hindus than those who are governed
by the Mitakshara system. Therefore, we
cannot say that the Dayabagha system is
non-religious and the Mitakshara system
is sacrosanct. It can be changed as con-
ditions for its continuance have changed.

5 PM.

Clause 6 of the Bill gives equal share
to the daughter, but does not confer
equal status on the daughter. Only when
the father dies the daughter will have a
share; but the son gets a share in the
Property as soon as he is born. He has
also got the right to seg::ale. Suppos-
ing all the sons separate themselves, what
will happen to the share of the daughter?
For such a contingency some provision
should have been made. Unfortunately,
no such provision has been made. The
hon. Law Minister in his speech in the
Rajya Sabha suggested an amendment
which read as follows :

“Provided further that a male co-
parcener who has taken his share
in the coparcenary property for
separate enjoyment on a partition
before the death of the c’l’eceued
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shall not be entitled to succeed to
the interests of the deceased in the
coparcenary property.”

Of course, it would have helped in a
certain way. But I wonder why the
Hon'ble Minister did not table this
amendment.

[MR. SPEAKER in the Chair]

I say that he should have been more
logical and given equality of status to
the daughter by making her a copar-
cener or abolishing altogether the joint
family system under the Mitakshara law.

I have strong objection (o sub-clause
(i) of clause 5 which excludes from this
provision marriages under the Special
Marriage Act, 1954. This exclusion will
affect all the marriages performed
under the Special Marriage Act, 1954, I
would urge upon the hon. Law Minister
to adopt an amendment which will enable
such marriages also to come under the
operation of this law. All the objections
centre round one point, namely, that
the joint family system will break if
equality of status is conferred on  the
daughter. But, 1 am afraid their fears
are unfounded. There is provision here
to prevent fragmentation of land. We
can enact land legislation in the States
\;ahich can stop fragmentaﬁi;:ln. t(r)ne can

ve a right to property, but fragmen-
tation can be stopped. Some sort of
compensation can be paid to the
daughter also and fragmentation can be
stopped. My point is that the law which
is enacted to stop fragmentation should
apply to sons as well as to daughters.
If that is done, I welcome it. If you
say that it will apply only in the case
of the daughter and not in the case
of the son, it is not right.

It is aXiomatic that those who are
economically independent are really in-
dependent. If one is not economically
independent, one cannot claim indepen-
dence. If one has to depend on others
for his maintenance, one surrenders
one’s freedom. Therefore, to say that
because the wife will inherit the pro-
perty of the husband, she should not
inherit the property of her father is not
correct. If the wite comes to the hus-
band’s house as the heir of some pro-
perty, she can claim some respect from
the husband. She is an economic entity
and she is entitled to claim respect. That
is the reason why the daughter should
inherit the property of the father,
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Pandit Thakur Das : Why
should she inherit the md not
the father-in-law.

Shri B. C. Das: The wife will inherit
the father-in-law only after the father-
id’.li;laﬁ‘:;s death, The father-in-law must

t.

An Hon. Member : Why not wife?

Mr. Speaker: Here also, when the
father is alive, there is no inheritance.
Here also the father must die.

Shri B. C. Das: My objection to this
provision is this. According to this pro-
vision, the daughter can inherit only
after the death of the father, whereas
the son can inherit on his birth. I want
that the daughter also must have the
right to inherit on her birth. There
should be no differentiation between the
son and the daughter. This is the logical
principle that should be adopted. But,
unfortunately, just as all the measures of
the Government are a compromise with
reaction, this is also a compromise with
orthodoxy and an outmoded system.
That is why they want to give a long
lease of life to the Mitakshara system
which is outmoded and which does not
serve any social purpose. Our new social
laws, political laws and solcial thoughts
go against this joint family system, wﬁich
once helped up to grow, but which to-
day stands as an impediment to the
further development of our society.
Therefore, it is a system which shouid
be done away with. Let the Government
take courage in both hands and tell the
people that we want a social order which
1s really democratic and which is going
to help us to build a socialist pattern
and that is why we want women to
become equal pariners. They should
have equal status and not an inferior
status. That is why I request the Gov-
emment not to compromise with re-
action, because they have got vested in-
terest and once you allow them some
concession because they have got legal
luminaries they will try to render this
measure ineffective.

Shrimati Ammn Swaminadhan : I feel
very happy today that after all these
years when we have been discussing this
question about this piece of legislation,
it has actually come very near the end
and that it is going to emerge as an
Act in this free India. I was very sur-
E:i.sed to hear some of the hon. Mem-

s saying, “why do we want to hurry
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with such a legislation?” I do not know
where the hurry happens to be, be-
cause we have had this from 1937

for nearly 20 years le have spoken
about it. People all over the country
have di about it. Of course, a
great number of people have been
against it, but that does not mean that
the legislation is being hurried lhr:);.ldgh.
I am also very surprised that a
when women are taking their responsib
positions in all walks of life in this
country, even today some hon. Members
feel that if they get equal rights with
regard to property, everything will go
wrong and they will not be able to carry
out their responsibilities properly. If
Members feel that way, they should not
allow women to come to this House at
all. Why should we come to this House
at all, if we are not able to carry out
the responsibilities that are entrusted to
us. Only when this question of money
comes, all these difficulties seem to be
talked about.

I do not understand why parents
should make any difference’ between
boys and girls. I come from a very
happy part of India where we have
never had this distinction and where we
have always had absolute equality. That
is why I find it very difficult to under-
stand why some Members—I find there
are some women Members also—feel
rather afraid of giving an equal por-
tion of the property to girls. I feel that
we women coming from Malabar have
shown to the world that we are able to
look after the responsibility that is en-
trusted to us. Malabar today is a part
of the Madras Siate. As far as literacy
is concerned, we stand the highest. The

" only reason for that is that women have

had a say in the matter of education
of the children and they do not want to
make any difference between boys and
girls.

It was also surprising to me to hear
some Members speak about Rama and
Sita. Why go so far back into history?
We do not know them. We do not know
in what conditions the people lived. Is it
not better to be nearer to our time and
speak about Mahatma Gandhi, whom
we revere and whom we acknowledge
as the Father of the Nation? What did
he say? He always said that if India is to
be free, the men and women of this
country must work together. What does
that mean? Why should men and women
work together if men are to have all
inheritance in regard to property and
women nothing at all? Why are we not
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thinking in terms of what our great
leader, whom we all acknowledge as the
leader, said when he started the non-
co-operation movement? In one of the
first speeches he had said that if women
want to enjoy all the rights in free India
they must also come forward and work
in the non-co-operation movement.
Women in thousands came forward at
his call. Women did take part in the
satyagraha movement and went to jail
in hundreds. Why did not these hon.
Members who are opposing this Bill with
regard to property rights, tell the women
to stay at home and that they should
not take part in this? Why didn't they
say, you are not fit to take part in the
non-co-operation movement, only men
should take part? Why did they allow
women to go forward if they did not
want to give them any responsibility in
free India?

When we speak about a socialist pat- -

tern of society, as some hon. Members
have done, we have to think in terms
of equality between men and women.
I do not at all understand where the
difficulty lies. I am not a lawyer. I am
not able to speak about legal points. I
am not a learned person in the Vedas
and so I am not able to quote Sanskrit
slokas. But, we have to think in terms
of the realistic life of today. The whole
world is moving forward. Why should
we alone in India not be pro ive as
in the other parts of the world? We have
acknowledged that women can occupy
responsible places. If they can do that,
surely, in the matter of inheritance
alone, they cannot be said to be not fit
to inherit the father’s property or the
husband’s pro . I feel that if only
all of us will think a little more in this
matter, there will be no opposition. In
all humility I would ask the hon. Mem-
bers to turn to Kerala where the hon.
Minister has gone and seen for himself
how things work. If you will only see
what is hapﬁem'ng and what has happen-
ed there all these years when women
have had equal right. I am sure you will
agree that women can have equal ri'zt;:
and nothing terrible will happen in thi
country if they had equal rights.

In fact, I feel that women are better
custodians of than men. It is
said that women would not be able to
use whatever they in a responsible
manner. May I if men have
inherited have also not squandered the
properties in their own way? I feel sure
that in this case, if women were entrust-
ed with the properties, they would not

1 MAY 1956

Hindu Succession Bill 6946

have squandered them like that. Women
are not of that nature. They like secu-
rity. They like to feel that their child-
ren will have security. The money that
they inherit is not meant for them-
selves, to buy jewels, grand clothes, etc.
The money is a trust for the children.
Women have more love for the child-
ren than men have. I do not say that
they do not also love their children. But,
they do not feel the same responsibility
towards the children as the women. Once
again, if I may ask, please do not get
lost in thinking in terms of Rama and
Sita. They were Gods and Goddesses.
We cannol reach up to them. We do not
know what the ordinary people in those
days did. Today just think of abducting
a princess like that. We have a law
which will enable us to get back ab-
gucsed Wm. Wi do not Ifnve to fight
attles. at is the use of comparing
life today with the life in the time
of Rama and Sita? I feel that we must
all look at this question with reason and
in a realistic manner. I feel that in a
few years to come, there will not be
any property left and I do not think
there is much chance of women getting
50 much property in this country. What-
ever it is, let us feel that we both
belong to this country and that we have
equal rights and that it is the one thing

that we have got in free India.

I do not want to take the time of the
House because I come from a part of
t[:lseh country in which we have equal
rights,

Shri A. M. Thomas: Preferential
rights.

Shrimati Ammu Swaminadhan : We
do not have superior rights. That is a
wrong comception. We certainly have

ual rights, but not superior rights,

is conception is due to the
fact that idea of women having
equal rights has always been not in the
mind of the men of this country and
if they have equal rights, they at once
think that they have supérior rights. We
do not have superior rights. I come
from a Marumakkattayam family m{sel.f
and I know what rights we have. I do
not for a moment admit that there is
any superior right. Even if there is a
superior right, why should it not be
there? at is the harm in that? If
women can look after the children well,
if they can have the children educated,
if they can see that their future is made
secure, there is no harm in that, They
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[Shrimati Ammu Swaminadhan]

are mothers, they are wives, they are
sisters, they are daughters. Why should
you grudge to give them the same equal
share with the sons, brothers and
nephews? I am sure that if we look at
this Bill in that way, there will be no
opposition to this at all. If there are any
legal points which have to be right.
I hope that that would be done
by the Law Minister who will under-
stand all the legal difficulties. I feel sure
that he will set right if there is any
difficulty.
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qear § | 59 faa o a3 & fa=e
AT |7 @M § | WTT gAH AT Tifed
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R & o oot e e @ ®fe

ST AT AT AL gAET @Y ag Faf §
dar a1 1 9g dur WEf § ¥ AT 98
LT I THM § gL AT 5 TG AGAT
F1$ wrefiar ag A wrga & 5 9o s
IR FH B A & 47 IEHT ATIE F
waadsg g sy ag o 5
Y § FALETST AW G G AW AT
7@ faar = A gw fam wy e (awdT) FR
g Ffax (wewd) g |

wed A qMEE g AT A A g

Any properties or persons in the
Punjab State.

A & g9 fa=r 9 SFR FTEFATE

wrwr et s | gAR T Wi w7l
frara s fafeitas (qagaamt) & aasi
# g AT | gW a1 9 § 5 g faw
a7 fFar W famw 5ol g
YT AW FY @7 AT WA qglHUT FY
M TET gIH " A faar 9w

dfga o wto Tt : 77 T3fHET w1 w2
ATAT ¢ This is unparliamenary.”

Ch. Ranbir Singh (Rohtak): He
is only repeating the words.

Pandit K. C. Sharma: On a point of
order. Sir. The ex sion that—
‘el Y WZATTis unparliamentary

Shri A. M. Thomas: What is the
meaning of that?

Mr. Speaker: I am not able to follow
anything in his laughter,
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Pandit K. C. Sharma: The hon. Mem-
ber says that if this Bill is passed, then
a certain section, that is the lawyers
including Members of Parliament—he
refers to Shri More—will eat away the
innocent young girls.

Shri Ajit Singh: No Sir, I did not
say that.

Mr. Speaker: Nobody can eat away
another. We are not cannibals. It is a
kind of expression. That means all the
property acquired by a girl-would be
lost in litigation. Anyhow, a more ele-
gant expression may be used if that is
the meaning.
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“The old order chan yielding
place to new and Godaeﬁtl?ﬁ]]s him-
self in many ways. Lest one good
custom should corrupt the world.”
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[ =fvr feg] ‘
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SACUE- S .
.' ‘Some Hon. Members : rose,
hoz.lriuembers ;ns%i?e cgttsa::ar. Othe{_

Shri Pataskar: I am happy that in
spife of some very passionate speeches
there has been generally an undertone
which clearly indicated that the majo-
rity of the Members of this House were
in favour........ ’ )

_ Shri Bansal (Jhajjar-Rewari): Ques-
Some Hon. Members : Question.
Shri Debeswar Sarmsh (Golaghat-
Jorhat) : You are tight. B :
Shri Bhagwat Jha Azad: Count the
numbers. I want to know the number.
. Sbri Debeswar Sarmab ;. The . hon.
Minister is very right. ..
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Shri Pataskar : T 'am sorry that Mem-
bers have not the patience to allow me
to complete the sentence. I am sure they
will agree with me when.I complete it.
The majority of the Members are in
favour of doing justice to women—that
is what 1 was ' going to sy First of all,
1 wanted to compliment them for" that.
I am sure they want justice-to-be dene,
whatever the-other differences. They
thought something was going to be hur-
riedly passed and........ .

Shri Debeswar Smhi.l’le-ase do not
yield to pressure.

Shri Pataskar: I will not yield to
pressure one way or the other. -

Shri R. P. Garg: Not pressure, but
noise.

Shri Pataskar : Shall I .continge to-
morrow?

Mr. Speaker: Yes, jt is now 5-30.
P.'M' : :

5-30 .M.

The Lok Sabha then -adjourned till
Half Past Ten of the Clock on Wednes-
day, the 2nd May, 1956,





