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ter of Pakistan and the latter h&_cl
issued specific instructions to that
effect. .

After the raiding party left the build-
ing, Shri Tewari went through his
personal effects and found that the
police had taken away with them some
of his clothing and other personal
effects including service documents
and two hundred rupees in Pakistani
currency. No inventory was prepared
by the Pakistani authorities and none
was shown to any member of the High
Commission including Shri Tewari who
was all along confined in the bathreom.

The Indian High Commissioner
protested to the Government of Pakis-
tan against the high-handed action of
the Pakistan police which is in camplete
violation not only of normal diplomatic
usage but also of a specific Indo-Pakis-
tan agreement granting diplomatic
immunity on a reciorocal basis to all
members of the staff of the High Com-
missions in the two countries. A pro-
test has also been lodged against the
unfounded and mischievous reports
pppearing in the Pakistan Press in this
connection.

A reply has since been received
from the Government of Pakistan alleg-
ing that one Mirza Samiullah Beg, a
Pakistan national, who had been dis-
charged from the Royal Pakistan Air
Force on charges of espionage, was
living in the room which was searched
by the Pakistan authorities and that
only Mr. Beg's belongings were taken
away by them. This reply also denies
the statements made by the Indian
High Commission regarding the high-
handed behaviour of the Pakistan
authorities. The reply given by the Gov-
ernment of Pakistan does not corres-
pond to facts. Neither Mr. Beg nor
any other Pakistani national ever lived
in Shri Tewari’s room. There were
also no articles belonging to any
Pakistani national in that room. The
matter Is accordingly being pursued
further with the Government of Pakis-
tan,
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CODE OF INAL PROCEDURE
( ) BILL—contd.
"7 Clauses 26 to 38

Mr. Speaker: The House wil' now
resume further discussion on clauses
26 to 38 of the Code of Criminal Pro-
cedure (Amendment) Bill, 1954. Of the
5 hours allotted to this group, 34
minutes have already been availed of
yesterday and 4 hours and 26 minutes
now remain. This would mean that
the discussion on this group of clauses
will conclude by about 4-30 p.M. when
the clauses will be put to the vote of
the House.

Thereafter, the House will take up
consideration of the next group which
consists of clauses 39 to 60, for which
3 hours have been allotted.

As regards the consideration of the
amendments, in respect of which I
reserved my ruling, I think I shall be
able to give it by tomorrow.

S8kri Sadhan Gupta (Calcutta—
South-East): Yesterday 1 was trying to
explain how the amendment of section
250 which was introduced by clause 34
is an amendment which confers un-
deserved powers on the Magistrates to
award compensation. [ said that even
the Small Cause Court was not trusted
with more than Rs. 1.000 even with
civil experience. Here the Magistrate
bas been given the power to award
Rs. 1,000 in a summary manner, We
know that no poor complainant ever
benefits from such a provision; it is
only the poor complainant who Is
harassed and in view of such a provi-
sion no poor complainant could hope
to earn Rs. 1,000 by way of compen-
sation because it often happens that
richer accused persons manage things
in such a way that the police non-co-
operate, the witnesses are won over
and the case is made out to be frivolous
and then that person who had put in
a bona fide complaint will be made to
pay through his nose and will be ruin-
ed in the process. Therefore, what we
have suggested is the most reasonable
thing. We have suggested that the
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amount should be only one-tenth of
the amount of fine. If the power to
impose fines will be raised to Rs. 2,000,
the maximum power to award compen-
sation will also be raised to Rs. 200.
Beyond this compensation should be
sought from Civil Courts and should
be recovered from Civil Courts in ac-
cordance with the procedure provided
in the civil law.

1 now come to the blackest provi-
sions in this group of tlauses—the
provisions in clauses 29 and 35 and the
ancillary provisions to those clauses.
these provisions are glaring examples
of how the rights of the accused have
been sacrificed to the whims of the
executive. In the name of speed, so
many of his rights have been curtailed;
in the name of speed, he is asked to
face trial with inadequate notice; in
the names of speed, charges are framed
©n the basis of pnlice statements and
so many things. Speed is the excuse
given to justify this gross curtailment
of the rights of the accused. Obviously,
the inost speedy process would be if
you provide that when a police con-
stable or any police officer suspects
that an accused is guilty of an offence
under the Penal Code, he shall have
the right to inflict the appropriate
punishment, whether it is death or im-
prisonment, That would be the most
speedy thing, but is that the kind of
sperd that we wani? Dp we want speed
at the expense of the accused's rights
of defence? Must we proceed on the
basis that the accused, who has been
‘brought up before the Court, must be
guilty and all sorts- of obstacles must

be put in the way of his proving his-

innocence? That is the attitude taken
and that is illustrated by a number
of provisions to which I will come, but
before I come to that, I want to smash
this argument of speed to pieces. There
I1s no doubt delay in criminal pro-
cedure, but what is the reason? Is it
because of the commitment proceed-
ings? Is it because of the warrant pro-
ceedings? Or do we have to seek
for delays elsewhere? Is the procedure
delayed because the accused Rets a
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proper adjournment? Or, is the pro-
cedure delayed on account of some
other cause? I think it is not very
difficult to make out that the delay is
not due to the present commitment or
warrant procedure. It happened only
the other day; a very gruesome murder
in this city was committed and the
commitment procedure ended in ten
days. The case, I think, ended in two
or three months' time. Dr. Katju says
that he wants precisely this kind of
speed. This happened in Dethi. There-
fore, there {s no reason why it canno*
happen anywhere else. There is noth-
ing particularly speedy in Delhi. There
is nothing which makes for speed in
Dethi or anywhere else. If there is
anything, it is certainly not the pro-
cedure in commilment. It must be
something else. We know what it is.
The delay is not because witnesses are
examined in the commitment pro-
cedure, The delay occurs not because
the witnesses' cross-examination 13
postponed in a warrant case procedure.
The delay does not ocour because the -
adjournments are given when the ac-
cused has not had adequate notice and
cannot find time to prepare his case.
The delay occurs for very well-known
reasons. Dr. Katju has referred very
feelingly to the number of under-trials
in the prisons. It is a standing scandal
no doubt, but what is the reason for
it? Is it because it takes time to take
evidence in a warrant procedure or
in a commitment procedure? He has
not given us any figures. He has no*
given us any facts. He has not tod
us how many of these trials have been
delayed after charge-sheet and how
many of these trials have been delayed
in investigations. So far as I know
the greatest delays occur in investiga-
tions. I have had more than one case.
I can give you a typical example, In

.one case, the investigation took about

three vears for a simple charge which,
I think, was under section 332, A
simple charge under section 332 took
three years to investigate. It started
with very grave charges under sections
802, 307 and 325 and all that, and the
accused was confined for one or one
and a half years, Then he was let on
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bail and then, after three years' time.
by the delaying tactics of the police,
the trial lasted another one year, anl
finally resulted in a conviction of three
months. Now, that is not an isolated
picture. That is the general picture of
the reason for delays in criminal cases.
In the investigations, the policé are
out to harass certain persons; they
« Would take time to get remand after re-
mand during investigation, or make the
accused go again and again to Court, s0
that he has to spend money througb
his nose. After a delayed investigation,
either they produce a final report or
produce a charge-sheet which does not
hold water in Court. That is one
source of delay.

The other source of delay is also
very well-known. It is adjournment—
adjournment against which the Home
Minister has directed so many provi-
sions, but the provisions are directed
in the wrong line. The adjournments
that make for delay are not adjourn-
ments obtained at the instance of the
accused but adjournments obtained at
the instance of the prosecution. What
the police do is that they deliberately
withhold the attendance of certain wit-
nesses who are involved in that case.
I know it is a practice in many mofus-
sil courts that when the accused takes
an eminent lawyer from outside and
the police know that he cannot keep
him beyond a day or two, the police
so manage it that the witnesses—at
least the important witnesses—who
would not stand the cross-examination
by the eminent lawyer are kept out of
the way for one or two days till that
lawyer goes away, and then the case
is adjourned. When a case has to be
adjourned due to the overcrowding on
the file, the adjourned hearing inevit-
ably falls about fifteen days or one
morth or sometimes months after the
original date. That is one source of
delay.

[Mr. DEPUTY-SPEAKER in the Chair]

What is the other source? Apart from
Investigation, apart from obstructive
adjournments, what is the other cause
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of delay? The other cause of delay is
that the Judiciary has not been separat-
ed from the executive. Today, a Magis-
trate, in addition to carry.ng on crimi-
nal trials in criminal cases, is supposed
to do all other executive acts—to attend
to Ministers, to attend to all V.IPs,
and to do treasury work and so forth,
and the Magistrate naturally thinks
that those are the more important
items of work than the judicial work.

Mr. Deputy-Speaker. Has not the
attendance on Ministers been referred
to many times on the floor of this
House?

Shri S8adhan Gupta: May be; I do not
know.

Mr. Deputy-Speaker: Merely because
it is now clause by clause stage, one
need not go on saying all that has been
already said. If there are any new
arguments, they may be advanced.

Shri Sadhan Gupta: I am trying to
put the argument as a whole. I am
not dwelling at great length on it. That
is one thing. Has the Home Minister,
who professes to be a great champion
of speedy trial, tried to remove the
causes of delay? Has he tried to limit
the time by which an investigation is
to be carried on? Has he penalised
any investigating officer who carries
on delaying and harassing investiga-
tion, and goes on harassing Lhe accus-
ed in order to delay the trial? He has
not done it. Has he tried to penalise
the prosecution which deliberately
wthhwolds the examination of witnesses
because it does not suit them? He has
not tried to do it. He has made many
provisions restricting the right to ob~
tain the adjournments, but it has been
invariably directed against the accused.
No provision has been made by which
the prosecution may be prevented from
avolding the production of all those
witnesses that they are required 1o
produce, so that they will have no
further chance for asking for further
adjournments. That provision has not
been made. But when the accused
might ask for an adjournment in order
to prepare his case, that right has been
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grossly interfered with. What has
been provided in both commitment and
in warrant cases is that the accused
will be furnished by some police offi-
cer with certain documents referred
o in section 173. That is supposed to
be adequate notice. That, as I shall
show, is not adequate notice at all.
Although he may not be able to pre-
pare the case on that basis, although
he may require some time after hear-
ing the evidence, yet, he will not be
able to obtain an adjournment or, it
will be very difficult to obtain the
adjournment. That is the provision
made. This is the argument of speed
which the hon. Home Minister has ad-
vanced, and this js the substance of
‘his argument. In the name of speed, the
accused, as I said, is asked to face the
trial with inadequate notice of the case
or at least with inadequate materials
in hand. Apparently, the Home Minis-
‘ter seems to think that a document
provided under section 173 is adeqguate
notice, but what is the value of the
police statements? In cases where the
-accuseds are not known to the persons
taking the statement, the statement
will not contain even an identification
«of the accused. So, how can & person,
who has been told that say, a dacoity
or a murder has taken place at such
-and such a place at such and such an
‘hour of the night, possibly know what
the charge against him is, from such a
:statement? How is he to know? It
is nothing to the Home Minister that
“he will not know. But he is supposed
.on those materials to face a trial.

Again, the police statements often
‘contain very inadequate details and
many details may be suppressed. Yet,
‘the accused will not have time to pre-
pare his evidence on those materials.
Even assuming that police statements
‘recorded do give him some notice, yet,
are We not aware that in a criminal *
‘trial there are other materials for which
‘section 173 does not provide. What
section 173 says is that the officer in
charge of the police station will give to
‘the accused person certain documents
on which the prosecution relies. Now,
‘what does that mean? He hag to give
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to the accused only those documents
which the pr tl

tion app tly is
going to exhibit in Court: otherwise it
cannot be said that the prosecutjon
relies on those documents. There are
other documents which the prosecution
does not rely upon in the sense that
they do not produce them in the Court,
they do not bring them on the records
of the Court; yet the accused may r.ly
on them—the accused often relies on
them.

For example, let us take the instance
of the report of an identification
parade. What is usually done is that
the Magistrate is asked when he comes
to the witness box as to which witness
identified which accused person and
he gives his evidence refreshing his
memory from the report. That report
is not made an exhibit, but the accused
makes use of that report in order to
contradict certain witnesses who had
made a wrong kind of identification
before him. There is no obligation on
the officer to give that. In the absence
of that obligation, the notice becomes
absolutely inadequate. The same can
be said of a post mortem report or
an injury report which are often not
brought on the records of the Court
but is used by the doctor who comes
as a witness to refresh his memory.
There is no obligation to give him that
it the prosecution does not rely on it.

Again, in the name of speed a strange
principle has been followed, namely,
the statements made to police officers
are made the basis of the charge. But
it is the elementary principle of crimi-
nal jurisprudence that a charge should
be based on a prima facie case and
there can be no prima facie case be-
fore a Court unless witnesses have
sworn to the facts which prove ‘he
prima facie case. Now, Sir, is the
statement before a police officer which
is obviously wery unsatisfactorily re-
corded, which is obviously sometimes
not the statement of the person at all,
should they be the basis of a proceed-
ing which will lead to interminable
harassment of a citizen of the country?
But that is the thing provided. Then,
Sir, in the name of speed, even the
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-cmnmifment procedure is sought to be
made a farce.

Now, Sir, in a commitment procedure
it is provided that all the witnesses
need not be examined: only the eye-
witnesses need be examined. I do not
know who put it into the hon. the
Home Minister's head that an eye-
witness is the most important witness
in a criminal proceeding. It often
happens that the eye-witnesses are
interested witnesses and it is really
the corroborating witnesses, those to
whom the eye-witnesses immediately
reported, may happen to be outside,
who may happen to be strangers, it is
often théir evidence that is the deciding
factor. Yet, itis not obligatory to take
their evidence. The Magistrate may
refuse to take them.

Now even as regards the eye-
witnesses, there are certain very
interesting procedures: even the eye-
witnesses can be shut out if the police
want. There is a provision under sec-
tion 207TA as it is proposed that no
commitment proceeding should be
adjourned merely on the ground of
absence of witnesses. So, if the police
say that such and such a witness is
absent, because he is sick,—it may be
that the Magistrate would be satisfied
later on that he was not sick—but if
the police say so, the Magistrate can-
not adjourn the case. He has to con-
tinue it and how is he to continue it
without the witnesses? Of course, he
will proceed on the statements record-
ed by the police.

Shri Venkstaraman (Tanjore): Mr.
D@nﬂ-&peaker Sub-clause (17) deal-
ing with the continuation of the trial
in the absence of the accused or some
of the witnesses is being deleted by
amendment No. 550 of the Deputy
Home Minister.

Shri Sadhan Gupta: I have not seen
that amendment: I do not know whe-
ther the entire clause is being deleted.

Shri Venkataraman: Not the entire
clause, but sub-clause (17).
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Shri Sadhanm Gupta: There are two
elements in that clause: one is that no
adjournment will take place on account
of the absence of witnesses and second,
there will not be more than one ad-
journment in any case. It may happen
that the police may keep out witnesses
not only on one day, but on two days.
If the police succeed in doingit,....

Shri N. C. Chatterjee (Hooghly):
Both the things are deleted.

Mr. Deputy-Speaker: The sub-clausa
reads:

“Notwithstanding anything con-
tained in this Code, an inquiry
under this section shall not be
postponed or adjourmed merely by
reason of the fact that any witness
whose statement is to be recorded
under sub-section (4) is absent rr
that any one or more of the accus-
ed is or are absent, unless the
Magistrate, for reasons to be re-
corded, otherwise directs, and the
inquiry shall not, in any case, be
postponed or adjourned more than

. once.”

Shri Sadban Gopta: Mr. Venkatara-
man was expressing some doubt as to
whether the whole caluse is being de-
leted. .

Bbri Venkataraman: Clause means
clause No. 29: sub-clause (17) of it is
being deleted.

Shri Sadhan Gupta:
far so good.

Mr.  Deputy-Speaker: Whatever

mercies are shown, the hon. Member
must be thankful A compliment is
given occasionally, There must be &
compliment paid occasionally at least.

Shri Saghan Gupta: There has been
a great brain-wave as regards cross-
examination. First, the hon. Home
Minister started with the absoclute pro-
hibition of cross-examinations in com-
mitment proceedings and also prohibit-
ed the right to postpone cross-examina-
tion in warrant cases. So far, I think.
in warrant caseg he remalns unchanged
but in commitment cases, there is,
what I may call, another brain-wave

Very well, so
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by which cross-examination will be
allowed without of course making it
obligatory to produce all witniesses. We
know that, perhaps not far from this
House, there dwelt an Emperor about
700 years ago who was notorious for
his braip-waves. Mohammed Tughlak
was his name and he had all kinds of
brain waves. People had to suffer un-
told hardships due to them.

Mr. Deputy-Speaker: There is a
difference of opinion regarding him.
Some people say he was much In ad-
vance of his times......

Shri Sadhan Gupta: Perhaps. Let us
expect that history will judge the
Home Minister as much in advance of
his times but as far as we are con-
cerned, we consider that his brain-
waves will make for an immense
amount of trouble as Tughlak's brain-
waves obviously did.

What is the effect of this new pro-
vision? The effect is that, if a witness is
produced, he will be cross-examined.
Let us say 'an eye witness’ with the
deletion of sub-clause 17. An eye-
witness will always be cross-examined.
But there is a proviso. If a statement
is recorded, under clause 164, he will
not be cross-examined because he will
not be examined. Then a witness, who
is not an eye-witness but nevertheless
may be a very material wiiness, will
not necessarily be cross-examined. The
point is that there is section 288 in
the Criminal Procedure Code which
enables the parties to make use of
the evidence given at the commitment
stage. It enable the party to put in
such evidence when the accused has
an opportunity to cross-examine the
witness, In the commitment procedure
as it stands at present, the accused has
an opportunity to cross-examine every
witness and therefore can, if he wishes,
put in his evidence under 288.

Now, the prosecution also can do
the same. In accordance with the pro-
cedure now provided, the accused can
put in only sopme evidence and cannot
put in others. The prosecution—of
course that is not a very material point
—will be able to put in some -evidence
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but not others. As far as the accused is
concerned, it is a very material point
because the police will see to it that
withesses who are not very good
students of their tutoring are not
brought forward at the commitment
stage. Witnesses who are not well
enough prepared for the examination
may not be produced at that stage, at
the preliminary stage and may be re-
served for the final examination and
then the accused will be deprived of
the possible discrepancy in their evi-
dence that may take place. This is
the position.

I said it was a brain-wave; I com-~
pared it with that of Tughlak but it
is only a superficial comparison, What
happens really? The motive behind it
is very clear. It is that if cross-exami-

ti were denied the d will
not be able to put in any of the state-
ments nor would the prosecution be
able to put in any of the statements
at the time of trial. But if cross-
examination is permitted, the’ witnesses
favourable to the prosecution would be
produced before a committing Magis-
trate and as regards others whose evi-
dence may not be favourable to the ac-
cused and whom the police might think
to be shaky, would not be produced at
the commitment stage. The result will
be that it is only the prosecution which
will have the benefit of section 288
and the accused will in practice be
denied the benefit.

In werrant cases cross-examination
is curtailed in the name of harassment;
in the commitment proceedings, it is
curtailed in the name of speed. Admit-
tedly, in commitment proceedings,
cross-examinations, when they take
place, are very slight and very small
cross-exiiminations and therefore, they
do not rontribute to the delay ix the
commitment proceedings. Why deny
this right of cross-examination to the
accused? In the warrant procedure, it
is denied in the name of harassment.

It is stated that witnesses today do
not come to Court because they are
afraid of coming twice or thrice for
cross-examination. That is not at all
the case. Why do witnesses avoid
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‘Courts today? Summons are sent to
attend at 10-30. He waits up to 4 p.m.
and the Magistrate informs him that
the case cannot be taken up and asks
him to come 20 days later, at 10-30
again. 20 days later he comes and
again the same thing happens, He has
to come 30 days later. That is the
reason why people who have some
work are scared away from Courts. If
‘the person knew that within an hour
or two or three hours of his attending
the Courl, he would be examined and
then in another 15 days' time he would
again be cross-examined and let alone,
no witness would object to it and would
come to the Court. Witnesses do not
object because they have to face two
examinations; they object because they
go to Court uselessly without their
being exarnined and are asked to come
once agaia. That is the real reason
why witnesses are scared away. So, I
would ask the Home Minister to obviate
that difficulty and not to take away the
rights of the accused for preparing his
case by cross-examination. After all,
we know that in a criminal case, the
evidence of the witnesses is interlinked
and until the evidence of all the wit-
nesses is before us it is impossible to
frame the cross-examination in the
light of the defence because how do
you know which witness will say what
after this wilness? How can you get
from a witness the refutation of what
the subsequent witness will say? In
a civil case there is the plain writien

Mr. Deputy-Speaker: 1 will allow
half an hour to each hon. Member if
the House ayrees because the time is
limited; within half an hour all points
w1 ke expressed.

Shri Sadbxn Gupta: These are im-
portant points......

Mr. Deputy-Speaker: I have no objec-
tion to allow one hour to each hon.
Member but in that case only three or
four people will be able to participate.

Therefore, half an hour will be a
reasonable time. I am not going to
hustle the hem, Member but they will
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have this in mind. I have given him
already fort)’ minutes, Anyhow, he
can go on beciuse I have not informed
him in advance.

Shri Sadhan Gupta: That is what I
have to say about the right tu post-
pone cross exaumination jn warrani
cases.

To crown all, this Government which
claims to be a rnwtional Government,
asks us to translate every document i
the vernacular ints the English langu-
age when the case is to be committed
to the High Court. Possibly, the langu
age of us natives iy oo disgraceful for
the High Court, an¢| we have to trans-
late it into English ungd send it to them.
The excuse is the Constitution. I would
have supposed that the Constitution en-
joins rather than forbids the ousting
of the English language. What the
Constitution provides is that for the
purposes of the Union, for 15 years,
English should be the language. Even
then, it provides that the President by
order may do something ditferent. If
there is any bar in the Constitution, i
would rather have suppoged that to
remove such an obnoxious bar the
Constitution would be amended rather
than this outmoded British provision
should still be retained in the Code.

Another dangerous provision,—I will
not dwell on it at length at this stage;
I shall reserve my remarks for a future
ocecasion—is the power to conduct the
examination of the accused with a
view to trap him. Phat is the provi-
sion of the amendments to section 209,
which removes a very salutary condi-
tion of examination, namely, for the
purpose of enabling the accused to ex-
plaining the circumstances appearing
in the evidence against him. In section
207-A also, there is a similar clause
where an examination is allowed on
a rambling scale, Of course, I shall
make my remarks when I come to
clause 81. I have given several amend-
ments on behalf of my party and -the
principle behind these amendments is
to safeguard the right of the accused
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primarily and to check the supremacy
of the executive in the administration
of justice. We think that the present
commitment procedure and warrant
case procedure is on the whole satis-
factory. The only improvement that
needs to be made in the present com-
mitment procedure is to widen the
powers of discharge in Magistrates.
What happens today is, the Magistrate
may be sure, every party may be sure,
that after the way the case has gone
on in the Committing Court, there s
no earthly chance of conviction in the
Sessions*Court. Simply because of the
fact that the evidence may enable the
Court to convict the accused, the com-
mitment has to be made. If this pro-
vision was liberalised and the power
1o discharge was widened, many frut-
less cases would not go to the Sessions
Court and the Sessions Court would e
saved the trouble of trying many
worthless cases. We could not effect
this improvement through an amend-
ment. Therefore, we have sought
do our best. We have tried to make
the two procedures as alike as possible,
and to remove the provisions which
are obnoxious to the rights of the ac-
cused. To enable the accused to pre-
pare the case, we have provided for
reasonable adjournments at the request
of the accused if he has not been
furnished with the statements that are
required to be furnished under section
173 and in other proper cases. We have
sought to remove the provision 1or
entrapping by way of examination and
confined it only to examination for the
purpose of giving explanation. We
-have sought to guarantee the right to
cross-examine and the right to post-
pone cross-examination in warrant
CASes. - -

As T said the other day, I must repeat
that the initial steps towards fascism
are being taken, We know we shall
not prevent it from this House. But, T
have confidence in the great people of
my country who have fought back ani
worsted a far more potent tyrant than
the present rulers can become. The
present apostles of British tyranny......

Mr. Deputy-Speaker: The present
persons who had no hand in it at all.
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Shri Sadbhan Gupta: They may have
a hand in it. But, it is the people who
had a major hand in it. Even if they
had a hand in it, they have been nmow
false to their old views and old ideals.

Anyhow, if the enormity of the evil
that this Code embodies is clear io
the people of this country, it will be an
evil day to any one who ‘seeks Lo let
loose the law of the jungle by way of
the provisions of the Code.

Shri Framk Anthony (Nominated—
Anglo-Indians): 1 propose to confine
my remarks to two main clauses,
clauses 29 and 35. I have four amend-
ments in respect of these.

My amendment No. 446 seeks to in-
sert the following in section 207-Ata
that the copies should -be furnished a-
least 7 clear days before the recording
of the statement of any prosecution
witness. I am hoping that the Home
Minister will accept this amendment
or some modification of it. My rur-
pose is this, I have not been congra-
tulatory towards the Home Minister.
But, I think, by and large, this provi-
sibn about furnishing copies to the ac-
cused of the various documents whe-
ther they have been recorded under
section 173 or under section 164, is a
good provision, But, my fear is this,
This purpose which is a very salutary
one may be stultified if, for instance,
these copies are fulnished to the ac-
cused one day before the evidence is
to be recorded. We have a provision
here which enables the Magistrate o
examine only those witnesses who
have actually seen the commission of
the offence. There may not be a single
eye witness, I shall come to that later.
There may be only circumstantial evi-
dence in the case which means that
today I am furnished with all the
documents and tomorrow the Magis-
trate begins technically to take up the
prosecution witnesses. There is no eye-
witness because the whole evidence in
a murder case may be purely circum-
stantial. He may at half past ten
o'clock call upon me to make my state-
ment when I have received all the
documents only the day before.
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Shri N. C. Chatierjee: Or the same
morning.

Shri Frank Anthony: That iz why I
say we should prescribe a minimum
period between the taking of evidence
and the furnishing of these documents.
1 feel that this is a matter which should
receive the serious consideration of the
hon. Home Minister.

I come to my next amendment which
is 447 to the same clause. It seeks
that the following be substituted for
the present proposed section 207-A(4).
My proposal reads as follows:

“The Magistrate shall then pro-
ceed to record the statement of all
persons whom the prosecution
mtend to rely upon as their wit-
nesses, provided that no statement
shall be recorded under this sub-
section of any person whose state-
ment has already been recorded
under section 164."

The purpose of this amendment of
mine is to restore the procedure in
the present section 208, and I believe
that this is an amendment which seeks
to maintain a very definite purpose.
And what is that purpose, and what is
the principle implicit in the present
section 208 of the Criminal Procedure
Code? At present, as the Home Minis-
ter knows, under section 208 of the
Criminal Procedure Code, the prosecu-
tion must produce all those witnesses
whom it considers necessary to establish
the prosecution case. I think, and I
know, the balance of judicial opinion
is in favour of the dictum that it is not
necessary under section 208 for the
prosecution to produce all its witnesses;
but judicial opinion definitely does
enjoin this that all the witnesses whom
the prosecution considers necessary to
establishing their case must be pro-
duced and examined under section 208.

The Minister of Home Affairs and
States (Dr. Katju): Before framing a
charge? My experience is that ex-
perienced Magistrates only examine
one or two witnesses and then straight-
away frame a charge. -
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Mr. Deputy-Speaker: That is in the

warrant cases.

Dr. Katju: I respectfully submit that
they are permitted to do so.

Shri Frank Anthony: I respectfully
beg to differ from the Home Minister.

Dr. Katju: I am only talking of the
language of section 208.

Shri Frank Amthony: The language
does vest a discretion in him.

Dr, Katju: In the Uttar Pradesh, that
discretion is very often exercised.

Shri Frank Anthony: But it is =
discretion which has to be carefully
and judicially exercised.

Mr. Deputy-Speaker: Section 208
refers to committal proceedings. He
is referring to warrant cases.

Dr. Katju: I am talking of the war-
rant case.

Shri Frank Anthony: 1 am dealing
with section 207A in clause 29 of the
Bill.

Mr. Deputy-Speaker: He is referring
to warrant cases. Section 208 refers
to committal proceedings. -

8hri Frank Anthomy: I think his
contention was that even in committal
proceedings, the Magistrate may
examine one or two witnesses and:
commit the man.

Mr. Deputy-Sperker:
said so.

Dr. Katju: I never said that.

-Shri Frank Anthomy: Then he con-
cedes my position.
[ ]

Dr. Eatju: I do not concede your
position, because I do not understand
it

Shri Frank Anthony: I will try and"
make myself a little more intelligible.
Under section 208, the position is this.
that the prosecution in practice under-
legal compunction is required to pro--
duce all the witnesses in the commit-
ting Court, whom it considers neces—

He has not.



1537 Code of

sary to the establishing of the prose-
cution case.

Dr. Katju: Is my hon. friend in
favour of shortening the committal
proceedings or not? If his view is that
the committal proceedings should re-
main as they are today, then, of course,
that is a different matter altogether.

Shri Frank Anthony: I am in favour
of shortening the procedure, but I am
not in favour of shortening it to the
extent of shortening the neck and life
of the accused.

Dr. Katju: Please let me know how.

Shri Frank Anthony: I shall proceed
logically, but at this particular stage,
1 am not prepared to shorten it to this
extent,

The principle that underlies section
208 is that the prosecution must
examine all the witnesses necessary to
prove its case. It does not mean that
witnesses of a repetitive character
should all be examined; it does mot
mean that if there are eight eye-wit-
nesses, then all the eight must be
examined. That is the position even
now. But what I have sought to
make necessary is this. 1 have sought,
as 1 said earlier, to maintain the pre-
sent procedure and practice in section
208. 1 am seeking to insist that the
Magistrate shall record the statements
of all those persons whom the prose-
cution intend to rely upon. What is
the reason? The reason is this. Of
course, the Home Minister would say,
the accused has before him the state-
ment under section 164, and also the
case diary. But what is the principle
underlying section 2087 It is  this,

. that the accused shall have before him
in Court on oath the basis of the pro-
secution case, that he shall not be

_taken by surprise, and that he shall

" not be prejudiced by enabling the pro-
secution, if they want, to patch up
their case in the committing Court.

Shri Raghublr Sahai (Etah Distt.—
North East cum Budaun Distt—East):
You mean to say that the evidence of
all the formal witnesses should also be
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recorded in the committing Magis-
trate's Court?

Shri §. V. Ramaswamy (Salem):
Yes. It must be,

Shri Frank Anthony: In the senge
that it is not necessary that a formal
witness as such even under the pre-
sent section 20B shall be examined.
But it is necessary that all important
witnesses necessary to the proper evo-
lution of the prosecution case should
be examined under section 208. To-
day, the Courts raise an adverse in-
ference, if the prosecution do mot
examine important witnesses necessary
to the unfolding and the establishing
of the prosecution case. I say that the

principle involved is a very real ene.
If we jettison this procedure, then we
will be abandoning a vital principle,
namely that in Court the accused must
be given notice, as far as, possible, of
the full prosecution case. There is no
point in the Home Minister saying
that I have the case diary before me.
What is the case diary? Does the case
diary give me notice? Of course, it
does not. In this amendment, I have
made a concession also. I am only
saying that those witnesses should be
examined, who have not been examined
under section 164; if they have already
been examined on oath, then it is not
necessary to examine them. But I say
that all the other important witnesses
should be examined before the com-
mitting Court. Why? It is because
the case diary, in many instances, gives
me no notice of the case. I do not know
whether the Deputy Home  Minister
has had notice given by case diaries,
in actual experience. What happens in
the original Courts? What happens in
murder cases? One witness comes:
and maekes a statement. Even that is
an abbreviated statement. The other
witness comes and says:

“gg gew ¥ AWM AIER FT
That is all I am confronted with, name-
ly that so and so corroborates the-
statement of somebody else. What.
notice have I got of the actual case or
of what the witness proposes to say or
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«of what is likely to be said against me?

That is the greatest objection. What
objection can you have to what I am
suggesting? 1 am not asking that later
.on I should be given the right to cross-
«examine. I am only asking that this
fundamental principle should not be
+4aken away from it. I am only asking
for this fundamental right, at any rate,
that when I come to Court, all the
necessary and important prosecution
-witnesses may be examined in the com-
mmitting Court—I am not saying that
all the witnesses should be examined,
but I am suggesting that only those
important witnesses other than those
who have already been examined under
-section 164, should be examined. That
js the whole purpose of my amend-
ment. What delay will that result in?
If ten or fifteen witnesses are there,
and five of them have already been
.examined under section 164, you merely
examine the others. At the least, I
want the base, the fabric, or the basic
pattern of the prosecution case to be
.disclosed to me. You do not want {o
«o even that.

My objection to it is this too. Unless
this is done, you will get this very
peculiar position which we are seeking
1o introduce in this particular clause,
pnamely that only witnesses to the
actual commission of the offence will
be examined, I do not understand that.
What notice of the case have I got be-
fore me? There is no witness to the
actual commission of a murder; there
is only circumstantial evidence that I
was last seen in company with the de-
ceased person, that—as in the Punjab
and other cases—I discovered the
instrument of murder. That is the only
evidence against me, namely that I was
last seen in the company of the de-
ceased, that 1 discovered the hatchet
with which the person has been killed,
that I discovered the blood-stained
weapons, or the blood-stained jewellery
or clothing, etc. There is no eye-wit-
ness at all. So, no case is to be dis-
closed to me in the committing Court.
1 will say your provision is not only
untengble, but fantastic. I just'do not
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understand it. That other day, I was
appearing in a case in which even the
Chief Justice said that circumstantial
evidence was absolutely sufficient for
tl}e man to be hung. There was no eye-
witness; he was only discovered with
the weapon, and the fact that he was
last seen in the company of the de-
ceased was quite enough to hang him,.
but not enough to disclose the evi-
dence to me. I just do not understand
it. I am sorry that the Home Minis-
ter is not here, but I hope the Deputy
Home Minister will attempt to appre-
ciate the point I am trying to make.
What is the point of this new provision?
Only winesses to the actual commis-
sion. In many cases, not only in murder

1 pM.

Pandit Thakur Das Bbargava (Gur-
gaon): Other witnesses will also be
examined.

Shri Frank Anthony: They can be
examined. Why should there be a dis-
eretion? [ say it is my right that the
case on which 1 am going to be hanged
should at least be made known to me
on oath, I am not saying that all the
witnesses should be examined. I am
even conceding that those who have
already been examined on oath under
section 164 need not be examined n
second time.

l‘ln.dit Thakur Das Bhargava: You
are wrongly conceding that.

Shri Frank Anthony: I am in a mood
to make concessions. But here 1 say
I will not go beyond this line. I do
not concede that so far as other im-
portant witnesses are concerned, wit-
nesses on whose evidence I can be
hanged, they should not be examined.
My demand is I want that they should
be examined. My demand is not an
unreasonable one.

[SERt PATASEAR in the Chair]
The Home Minister has asked: do I
want to save time? Is my amendment
going to waste time? Let ué¢ come
down to brasstacks. I am not asking
about unusual cases. What happens
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in an average murder case? 1 know
in many cases you may have 20, 30 or
40 witnesses. But in an average mfurder
case, do you have more than 6 or 7
material witnesses? I say on an aver-
age in a murder case, there are not
more than 6 or 7 material witnesses.
What time are you going to save by
saying ‘we won't examine 5; we will
examine only 2'? All those 7 witnesses
can be examined in chief in one day.
Are you going to save time at the
expense of mneutraliging, stultifying
fundamental principles, at the expense
of taking away a valuable right of the
accused? We are not only dealing here
with the guestion of speed;
we are dealing here with
certain fundamental principles of crimi-
nal jurisprudence. Apparently, we are
all on common ground in this, that we
are wanting to see that justice, as far
as humanly possible, prevails—I pre-
sume that we are on common ground
there. Do not in the name of speed.
therefore, withdraw this very real right
which the accused had up to now. My
friend here says that I have made an
undue concession. But I am prepared
to make that concession. But I make
this minimum request, that the prose-
cution witnesses, the necessary prose-
cution witnesses, who have not already
been examined under section 164 must
be examined before the committing
Court.

Pandit Thakar Das Bhargava: Sup-
pose they are all examined under sec-
tion 164, what would happen?

Shri N. C. Chatterjee: They can com-
pletely make the section nugatory by
examining all the important witnesses.

Shri Frank Anthony: At least there
I will have made known to me on oath
what the prosecution case is. My ob-
jection to this provision not to examine
persons other than those who are eye-
witnesses may mean that I have no
notice 6t the pr tion case 1
the only notice that I may have will
be contained in the case diary where
three or four statements are telescoped
into one, and even that statement may
be, as I said, in a completely abbreviat-
ed form. I want notice of the case
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and if it is given to me even under
section 164 on oath, then I shall be
satisfied.

Pandit Thakur Das Bhargava: Even.
then, it may become absoluiely ex—
culpatory. The whole case collapses.
You have not got the advantage......

Shri N. C. Chatterjee: You cannot.
get a discharge straightway. You can-
not say ‘kindly consider and give me-
a discharge straightway’.

Shri Frank Anthomy: That is a diff-
erent matter. I appreciate the point of
view put to me by my hon. friend,
Pandit Thakur Das Bhargava. It may
mean that the proceedings, as far as:
the accused is concerned, will be pro-
tracted and he cannot get discharged.
But at any rate, I will be in this posi-
tion that I know that a certain case-
has been postulated on oath, and the-
prosecution cannot patch up the case,.
they cannot fabricate, and they cannot.
pervert the case against me. It is im-
portant that I should not be taken by
surprise, and no opportunity should be-
given to the prosecution to patch up
their case. If 1 am acquitted or dis-
charged in. the committal Court or if I
am committed to Sessions—that, to my
mind, is not a very crucial matter, pro-
vided I am acquitted if the statements
even under section 164 are of an ex-
culpatory nature.

My next amendment is No. 453 - It
asks that in sub-clause (6) of clause-
29 the words “and has, if necessary,
examined the accused” be deleted. 7
am particularly anxious that the House
should give its considered attention to
this particular amendment of mine: I
say thatevenif the Home Minister is:
prepared to accept my previous amend-
ment, even if he is prepared to insist,
as at present, that all the necessary
prosecution witnesses who have nct
been examined under section 144 shall:
be examined by the committing Magis-
trate even if that concession is made,
this amendment of mine which says
that the accused should not be examin-
ed should be accepted.

Shri Venkataraman: In order to cut:
short this argument, may I draw the
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attention of the hon. Member to the
amendments moved by Shri Datar?
"That restores the right of cross-exami-
mation. They are améndments Nos.
545 to 550. Amendment No. 545 reads:

“The Magistrate shall then pro-
ceed to take the evidence of such
persons, if any, as may be produc-
ed by the prosecution as witnesses to
the actual commission of the offence
alleged; and if the Magistrate is of
opinion that it is necessary in the
interests of justice to take the
evidence of any one or more of the
other witnesses for the prosecution,
he may take such evidence also...”

Bhri Frank Amnthony: Then the
tion of the d......

Shri Venkataraman: Evidence would
mmean examination in chief, cross-
<examination and re-examination.

Shri Frank Anthomy: Under this pre-
=ent clause?

Shri Venkataraman: Also kindly see
-amendment No. 546.

“The accused shall be at liberty
to cross-examine the witnesses
examined under sub-section (4),
and in such case, the prosecutor
may re-examine them".

Shri Frank Anthony: 1 have not
‘understood my friend, The point I am
“trying to make is this, that the accused
-should not be liable to be examined at
zall in the committing Court. That is
‘the purpose of my amendment.

Shri N. C. Chatterjee: I think there

Shri Frank Anthony: The words to
be omitted are “and has, if necessary,
wexamined the accused”. These are the
words that my amendment. seeks to
delete. I do not want to be examinad
at all in the committing Court, and
my reasons are two-fold. 1 say that if
-the Home Minister concedes my request
-~—and that is that all the necessary
iprosecution witnesses are examined in
‘the committing Court—even then, the
accused should not be liable to be
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examined. I do not want it—whether
it is mandatory or whether it is within
the discretion of the Magistrate. 1 do
not want it and I say that my request
is well taken. I say that it is wrong,
and it is more wrong when you do not
examine all the prosecution witnesses.
to make me liable to disclose my de-
fence. Ewven if you examine all the
prosecution witnesses, then I say it is
a travesty of recognised criminal pro-
cedure and jurisprudence that 1 should
be called upon to disclose my defence
until at least I had the right to cross-
examine. I am not saying, you are
taking away my right. I say, ‘all right;
if you arfe in such a tremendous hurry,
you carry on’. I do mot know where
we are going to carry this country in
this tremendous hurry.

Mr, Chairman: Which amendment is
the hon. Member referring to?

Shri Frank Anthony: Amendment No.
453 in list No. 16. I say that even if
all the prosecution witnesses are to be
examined—as I am asking that they
should be examined—even then the
accused shall not be liable to be
examined. You save time. I do not
want to be discharged unless the pro-
secution case fails, and I am not going
to be discharged on my statement. So,
if you want to save time, I am giving
this concession to your sense of speed.
I say, at least meet me hall way in
show.ng a reasonable sense of justice.
Why am I asking that the accused shall
not be examined until the prosecution
witnesses are examined? How can he
tell you anything when he is raising the
plea of self-defence in a murder case?
You ask him: “What is your defence?”
and he says: “I am not guilty”. Then
you go on to examine him at large. I
em not going to make any specific plea
before having cross-examined the pro-
secution witnesses trying to extract from
them the fact that they were the ag-
gressors; trying to extract from the
medical witness the fact that the in-
juries on my person were made either
by a lathi or a sharp-edged weapon.
Before I am asked to disclose my de-
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fence I must at least have the oppor-
tunity to pin down the prosecution
witnesses in terms of my defence. Is
it not an elementary right? If this is
carried through in the face of the pre-
sent ‘truncated examination, then I
say, it is not only reactionary, it is
something which is a monstrous per-
version of the fundamental principle
of criminal jurisprudence.

Shri Raghubir Bahkai: Is there any
change from the present procedure?

Shri Frank Anthomy: My friends
have not at all understood me or they
do not understand the present pro-
cedure. I am sorry for my friend's lack
of understanding, or perhaps I have
not been able to make myself clear.
He is trying to make it appear as if I
am opposed to any change. I say:
“Take away my right of cross-examina-
tion.” I am giving up another right:
“I do not want to be examined”. I am
taking it on a rational basis and on
a basis well-founded in criminal juris-
prudence. I only want that I should
not be examined. Is that asking too
much? How can 1 disclose my defence
unless I can cross-examine the prose-
cution witnesses? It may be allright
for an official who has never conducted
even a simple hurt case, for an alleged-
ly eminent lawyer who has never con-
ducted a sessions case to talk in vacuug
or for arrant ignoramuses to take
that course. Who will allow his clients
to make defence unless he has been
able to pin down the prosecution in
terms of defence? The Home Minister
—he is not here—says that the aver-
age lawyer in a murder case reserves
his defence. I do not know whether
the Home Minister did like that, but
the law has changed since he used to
practice. Today if the defence is re-
served in a murder case, in the High
Courts where I have practised, adverse
inferences are raised in every case. It
was always asked, and asked to the
acceptance of the Judges of the High
Court, why the accused, when he had
an  opportunity in the committing
Court did not disclose his defence.
Then adverse inferences are raised
against him, not only at that time but
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also at the back of the accused. I was
ammzed when the Home Minister said
this. It has never been the practice to
reserve defence in a committal Court.
What I say is: now you are taking the
plea of speed. All right, if your police
is a bona fide one, I am making this
concession. You do away with my
examination. But, is it your purpose
to pin me down? Is it your purpose to
give sanctions to the prosecution? If
that is your purpose, then you examine
me and pin me down before the prose-
cution has disclosed itself. That is
something utterly objectionable, After
all, by this provision, what am I ask-
ing the Deputy Minister to do? I do
not want this right of cross-examina-
tion. Do not force it on me for God's
sake. I do not want it. It is not a
right, it is a liability. It will lead me
to the gallows. You have your truncat-
ed procedure if you like. Do not
examine me. Examine me after I have
a right to cross-examine the prosecu-
tion witnesses in the Sessions Court.
Am I asking too much? Unless the
Gover t today insists on making
this a ‘Police Bill’, insisjs that I should
be on the rail-road to the gallows,
then I say, you cannot examine me.
You want speed and for that I am
making this concession. Do away with
my right of cross-examination. I am
only asking you on the basis of ele-
mentary justice, on the basis of ele-
mentary fair-play, not to insist on my
disclosing my defence before you have
given me an opportunity of cross-
examining in terms of my defence.
What will happen today? You examine
one eye-witness and you will ask me
to make my statement. What will
happen in the Sessions Court, I know.
My whole defence will be forestalled
there because every witness will be
tutored- and coached to forestall my
defence and if I do not make my de-
fence statement then you raise adverse
inferences saying: “You had an oppor-
tunity of stating your case in the com-
mitting Court; you did not do it".
Whatever course you want to adopt,
you may adopt and hang me, take
away my right of cross-examination.
I only want that you examine me after
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I have cross-examined in the Sessiens
Court. I am asking that with all the
earnestness at my command. I am
not here giving any concessions to legal
practice. I am only asking for an
elementary principle to be recognised
even at this late stage.

My next amendment is number 455.
I was not very happy about this be-
cause I do not know how evidence

could be recorded in the absence of the
accused,

Shri Sinhasan Singh (Gorakhpur
Distt.—South): There is already an
amendment by the Government to this
clause.

Shri Frank Anthomy: That is why I
am not pressing this amendment.

[Sarpar Huram SmvcHE in the Chair]

Sir, 1 now come to clause 31. May I
say this in passing that here again I
would ask that this proposed amend-
ment may net be carried through?
There was a very real reason behind
the original provision. The present
provision in section 342 is that the
accused person.should only be examin-
ed in respect of certain evidence ap-
pearing against him, There is a defi-
nite principle involved, and that is
that the examination of the accused
should never be taken on the nature of
cross-examination and that it should
never be of an inguisitorial character.
If we take away these particular
words as is being spught to be done, it
means that the examination of the
accused can be at large. There will be
nothing to fetter the discretion of an
examining Court and it may take on
the nature of cross-examination. He
may be examined with respect to a
sort of lacunae in a prosecution case.
He may be examined in such a way as
to patch up the prosecution case and I
believe thereis a consensus of opposi-
tion to this, not only from this side,
but also from lawyers in the Congress
benches who have actual experience of
the original course.

Now I come to clause 35. I have four
amendments under this clause. This is
‘with regard to the procedure in warrant
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cases on a police report. My first
amendment is number 457. By this L
want that the words:

“and making such examination,
if any, of the accused as the Magis-
trate thinks necessary”

be deleted. This is more or less on =
par with my amendment to clause 3 in
207-A. Here again, if the procedure is
to be shortened in the name of speed, I
say: “All right, shorten it”. But, I
have asked that the accused should not
be examined. He should not be liable to
examination unless he has had the op-

' portunity to cross-examine the prose-

cution witnesses, That is why, in the
next amendment, in clause 8, I have
proposed that his examination should
take place after the cross-examinatior
of the prosecution witnesses. Here
again, 1 believe that my request is a
reasonable one. I am only to be examin-
ed once and I am requesting that I
should be examined in a warrant case
after the cross-examination has been
made, so that at any rate I will be
able to extract the defence, I may put
my plea to the prosecution witnesses, I
may examine them in detail in terms
of my proposed defence and then give
my defence when I am in a position to
make it. I am hoping that this amend-
ment of mine will also be accepted.

S8hri N. 8. Jain (Bijnor
South): Never.

Pandit Thakur Das Bhargava: Hop-
ing against hop.-.

Shri Frank Antbony: In my amend-
ment No. 458, I have said in sub-clause
(8), “Upon taking all the evidence
referred to in sub-section (7) and mak-
ing such examination, if any, of the
accused, as the Magistrate thinks
necessary, the accused shall then be
called wupon to enter upon his de-
fence...... -

Distt.—

I have heard a sort of ejaculation
from the other side ‘Never’. If the
approach to this is going to be rigid
and obstinate or a party or executive
one, then God help this country. We
are purporting to frame some prinziples
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ask for an ordinary reasonable pro-
cedure which is i consonance with the
juridical practice in civilised countries,
they say ‘Never'. That means we have
no juridical practice and in fact we
have no civilised cor e. The peopl
who can say ‘Never’ have not the right
even to make a claim to being ordinary
civilised people in government.

Pandit Thakur Das Bhargava: Have
we no right to disagree with you? You
are proposing to change the entire
section 342 and you do not realise
that, and yet you say we are rigid.
You have no right to say that.

Shri Frank Anthomy: My hon. friend
agrees with me, but yet he agrees with
his Party.

Shri U. M. Trived! (Chittor): I agree
with you in the principle, but the diffi-
culty of law is there.

Mr., Chairman: This type of conver-
sation should not take place and if
any hon. Member wishes to speak, he
should get the Chair's permission.

Shri Frank Anthony: I am being
interrupted like this, but I shall finish
in five minutes. I have made this
request not  light-heartedly or irres-
ponsibly. I have made the request
that my examination should take place
after 1 have had the opportunity of
cross-examination. My hon. friend
Pandit Thakur Das Bhargava, 1 am
glad to see, in an undertone agrees
with me.

In my amendments Nos. 459 and 460,
1 have requested that in clause (9),
the words “on his behalf (other than
&8 witness already examined)” should
go, and after the words “for the pur-
pose of examination” the words "or
cross-examination™ be added. I have
given these amendments in order to
make the law—at least this provision
=—a little intelligible. What are we seek-
ing to do in these mew proposals? We
are going to give the accused only one
right to cross-examine. The present
procedure, we know, is that.he has
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usually a right to cross-examine be-
fore charge, and at any rate he has &
real right to cross-examine after
charge, and that under section 257, the
Magistrate has been given the discre-
tion end he may allow him to cross-
examine even then. But what are we
doing new? Under the present clause
9—my own reading is this—after the
accused has cross-examined, he has
only one right and even the Magistrate
has no discretion even if the Magis-
trate wants to recall certain of his
witnesses for further cross-examina-
tion. I just do not understand this. I
only have one right. Today I have a
right to cross-examine. Because of
that first cross-examination I have the
full picture before me, Then I know
exactly what I need for the purpose
of the second cross-examination and I
know which witnesses I want and what
cross-examination is likely to be. We
know today that it is impossible
virtually to exhaust the cross-examina-
tion in one and only one process of
examination. Today you say No'. The
lawyers are such infallible people and
they are such ingenious people that
they will be able to cross-examine
fully and do full justice to the accused
in this only one process of cross-
examination! You are taking away one
after another the rights of the accus-
ed. You take it away; I understand
the mode or approach of the Govern-
ment, but I say “You take away my
second right of cross-examination but
you are also doing away with the dis-
cretion of the Court. You do not trust
me, you do not trust the lawyers, you
do not even trust the Court, but you
only trust the police.” I say that you
do not trust even the Magistrate......

Shri U. M. Trivedi: Is he addressing
the Chair?

1550

Shri Frank Anthomy: I am saying
this through you to the Government,
You do not trust even the Magistrate,
but look at the preposterous and in-
congruous position thit arises. "The
last witness comes in the witness box.
1 may in cross-examination extract
from him that the first witness did
not say this or the first' witness said
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this or that and so on and there is
no provision made for me to recall,
even with the discretion of the Magis-
trate, the first witness for cross-exami-
nation. This provision is a fantastic
nonsense, Anything more absurd,
puerile and childish you can never con-~
ceive, You do not even allow the
Magistrate the discretion to recall that
witness. The last witness appears and
says something and it has a vital bear-
jng on what is said by a witness who
appeared earlier—first or middle. Now
1 cannot cross-examine him. You do
away with my second right, but at least
give that right to a reasonable Magis-
trate, who is not completely bereft of
knowledge, and do not divest him of
that right. I do not understand how
we are holding ourselves out to the
country as responsible framers of a
system of criminal jurisprudence. We
are not even allowing this discretion
to the Magistrate. That is the whole
problem. I may have spoken strongly
because I feel strongly, but in this
matter there is no question of this
party or that party and I am only
asking in this particular matter to face
the realities and what actually hap-
pens. How can we provide for every
contingency? How can we exhaust
every necessary piece of cross-examina-
tion? Today you are taking away all
the rights which normally were insist-
ed upon and which in fact the
Britishers gave to this country. You
in your larger wisdom feel that you
should take them away, but at least
give the discretion to the Court. If
the Court feels that it should call a
witness for the purpose of examina-
tion, it should have the discretion to
do so.

Shri R. D, Misra (Bulandshahr
Distt.): Sir, I had great hopes that this
Criminal Procedure Code will be
amended and it will be simplified, but
we could not succeed. We attempted
in the beginning by giving instructions
to the joint Committee to go through the
whole of Criminal Procedure Code but
they could not find time to do it. This
time too we tried, but failed. I had
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given my propsals for the considera-
tion of the Government and those pro-
posals are printed in Supplement D on
pages 113 to 162. I had suggested to
the Government that we must simplify
our procedure. We have now different
types of procedure at present—sum-
mons procedure, warrant procedure,
summary procedure, commitment pro-
cedure and so on. For the trial of an
accused person, there must be one simple
procedure. Now, we are dealing with
commitment proceedings. These are
serious offences which are triable by
Courts of Session. In these cases, the

. Magistrates make preliminary enqui-

ries and thereafter commit the cases
to sessions. Experience has shown that
these proceedings are now worthless.

An Hon. Member: Question.

Shri R. D. Misra: The Magistrates
do not exercise their right of discharge
because the High Courts have held
that the Magistrates have got no
authority to discharge the accused
persons even when they find that there
is no prima facie case, They can not
give any sort of benefit of doubt, they
must commit the case to the sessions.
This is not only my opinion, but it is
the opinion of the highest: judiciary
in Irdia. You may read #. This is
the npinion of Justice Mehr Chand
Mahajan, the Chief Justice of India. it
is published at page 318 of Supplement
C of the opinions. He says:

“Commitment proceedings at one
time, when conducted according to
the Code, performed a very useful
funection, both from the point of
view of the accused as well as from
the point of view of the prosecu-
tion and they were a safeguard
against unnecessary criminal trials
in the courts. But unfortunately,
owing to a number of decisions
given by the High Courts, that the
magistrate's duty is to commit the
accused to the sessions and not to
discharge them, the utility of these
proceedings has considerably been
affected. The provision of the Code
which gives the magistrate full
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power to discharge an accused per-

son when he is satisfled that there

is no prima facie case against him,
has become a dead letter.”

There is another opinion from the
same Supreme Court, It is the opinion
of Justice S. R. Das. It is printed at
page 334 of this volume C. He says:

“Nevertheless it has to be admit-
ted at the present time, the com-
mittal proceedings involve more
often than not, a useless waste of
time, for the committing magis-
trates have become a mere post
office or a mechanical conduct pipe
through which a prosecution
reaches the Sessions Court. For
this state of things the High Courts
are to a very large extent res-
ponsible, for according to some of
the decisions, the committing
magistrates are enjoined to com-
mit the accused to the Sessions if

. there be “a scintilla” of evidence
on the record. If the High Court
allows the committing magistrate
to exercise their proper discretion
and does not interfere too much
with the decisions of the committing
magistrates under sections 209 and
213(2) of the Criminal Procedure
Code, then committal proceedings
may work quite satisfactorily, Be-
fore doing away with this important
safeguard, an attempt should be
made to remove the effect of the
High Court decisions on the lines
referred above.”

Bhri S. V. Ramaswamy: From what
State does that case come?

Shri R. D, Misra: This is the reply
of those two Judges to the letter circu-
lated to them by the Government of
India. They gave their opinion and
they have expressed in black and
white terms what should be done in
this regard. But I am sorry to find
that the Government of India has given
no weight to the opinion of these
Supreme Court Judges, to the opinion
of the High Court Judges, to the
opinion of the State Governments, to
the opinion of the highest and dis-
tinguished jurists of India and to the
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representations which were made to
them. They have never cared to read
them. [ have tabled my amendments,
but nobody cares to read my amend-
ments. Nobody cared to read my re-
presentation.

Pandit Thakur Das Bhargava: It is
quite wrong. [ have read every one
of them.

Shri R. D, Misra: You might have
read. 1 do not mean the Members of
Parliament, I mean the Secretariat—
the Secretariat of the Home Ministry
whose responsibitity is to advise the
Minister that such and such proposals
have been made by such and such
persons, that they are nice ones, But
they do not care. They only advise
according to their light, and say go
and argue in Parliament according to
our lights.

Mr, Chairmant The hon. Member
may be of the opinion that his amend-
ment was very nice and that notice
might have been taken of it. But
opinions may differ,

Shri R. D. Misra: All right, Sir,

Pandit K, C. Sharma (Meerut Distt.—
South): That is his misfortune,

Shri R. D. Misra; It might have
been studied by the Home Ministry,
but my impression has been that they
care little. Nobody has regard for
these {egislators, They—the Govern-
ment—have their own opimion about
themselves, They think they are ex-
perts and masters of their own jobs.

The Deputy Minister of Home
Affairs (Shri Datar): We have the
highest opinion,

.Shri R. D, Misra: Thank you. You
were all fellow-travellers with us, I
find that wfter these representations
which were made on the  Criminal
Procedure, the Code of Criminal Pro-
cekure (Amendment) Bill, was sent
to the Judges for opinion ang the
Judges replie? to the Government's
letter, That reply is also published
in one of these volumes. There
the Supreme Court Judges only
wrote that they do not want
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to give any opinion. Why?
The Supreme Court Judges did oot
like to give their opinion on your
Criminal Procedure Code, and they
gave a reply to your original letter
only which was sent to them earlier.
They considered that it would be a
waste of time. They gave their opi-
nion on the elaborate letter of Dr.
Katju, the Home Minister. They gave
their opinion in detail, but when they
found that at the time of enacting
this Bill, their views were not taken
into consideration, they thoughi that
it ig simply a waste of time to give
their opinion. They will decide the
matters when they come before them,
as Judges. Then they will declare
that this section is illegal, ultra vires,
void. You are framing this clause 20
to amend section 207 of the principal
Act regarding commitment procedure.
You have half-way admitted that
these proceedings should be dropped.
But you have really kept the proceed-
ings alive. For the complaint cases,
the procedure laid down in Chapter
XVIII of the Criminal Procedure Code
should be followed, while, if the case
is prosecuted by the police, this new
procedure of Dr. Katju is to be follow-
ed. Up to this time, we had only one
commitment proceedings. MNow  we
will have two different cnes, Up to
this time, we had a simple procedure.
Now, we will have not only a com-
pound procedure, but a complex pro-
cedure.

Shri U, M. Trivedi: Complicated.

Shri R. D, Misra: Complex means
compkicated, It has been further com-
plicated. It is a complication. Now,
we wili have a complex procedure of
commitments, Why are you having
these two sorts?. If I report in the
thana that- such and such murder has
been committed, and if I find that the
police officer is not enquiring into #
properly, he is mot prosecuting the
accused, I go and flle a complaint,
Ir 1 file a complaint, then Government
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has got no expenditure to do at all.
I will have to engage a counsel, 1
must produce the wilness, give evi-
dence, etc. Thereafter if the Magis—
trate comes to the conclusion that the
case has been made out, that the
accused should be called upon to ex-
plain ang issues process, then too,
further proceedings have to be under-
gone under Chapter XVIIL. All the
witnesses have to go again and de-
pose before the Court. Thereafter the
accused will be committed to the
Sessions, and then again the witnesses
will be called for a third time in the
Sessions Court. Why? Is it not the
case of murder? But it is case in
which a policeman ¥ won over by a
party. If prosecution is launched by -
police, only the papers will be given
to the accused. There is no right of
cross-examination, All witnesses will
be examined behind their back, be-
cause, they will be examined under
section 164, The proviso says that
no statement shall be recorded of any
person whose statement has been re-
corded under Section 164, The accused
shall have a right of cross-examination.
It means nothing because, witnesses
examined under section 164 shall not
be produced. So, not a single wit-
ness will be produced. All witnesses
will be examined under section 164,
If some foolish police officer does not
produce any witness who has actually
seen the offence fcr examination under
section 164 then that witness may be
produced before the Magistrate, If
any foolish lawyer cross-examines such
single witness he will lose his case in
the Sessions Court, because the pro.
secution will know the line of defence,
Anybody who knows criminal law, as
practised in a criminal court knowsg
that we have to prove the innocence of
the accused in the case not by the
defence but from the prosecution. The
case is proved by the prosecution and
ghirough the prosecution the defence
is to decide his case, The actual fact
comes out of the mouths of the prose-
cution, After hearing the examina-
tion, whether # is true or false, the
accused establishes his own case

-
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through cross-examination and there-
after gives his own defence, If there
is some lacuna in the prosecution,
they produce the defence witness;
otherwise not. In a large number
of cases no witness is produced by
the defence.

{Panprr THAEUR Das BHARGAVA in the
Chair]

My submission is what for are you
keeping these two types of procedure!
Article 14 of the [onstitution says
that all shall be equal before the law,
Why shoulg there be any discrimina-
tion. For the same crime, the Police
is governed by section 207A. But if
it is a private complaint he will
have to undergo all the ordeals, Why
should there be difference in treat.
meni? If an accused is prosecuted
by the police, then he will have no
right of cross-examination under
commitment proceedings. He will go
direct to the Sessjons, But if he is
prosecuted by a private complainant,
then he will have three rights, four
rights,. Why should there be barass-
ment to the accused as well as harass-
ment to the complainant? We must
have a simple procedure?

If you want to keep the committal
proceedings, please keep them in the
form you have laid down in section
207A and apply it to both complaints
as well as to the police cases. Fur-
ther, in sessions case. there is one
section of the Indian Penal Code that
is worth mentioning; it is section 218,
That is, if a public officer frames g
false record then he can be prosecuted
under section 218. Generally patwaris
are prosecuted under that section,
That offence is non-cognizable: the
police cannot make an enquiry. At
the same time, that offence is triable
by a Court of Session. In that case,
a person whose posession has been
wrongly written by a patwari has to
file a complaint under section 218,
The Magistrate will take evidence
whether the patwari has committed
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such offence or not, and satisfy him.
seif, If after taking all the documen.
tary and oral evidence, the Magistrate
comes to the decision that the patwar
has committed that offence, then he
issues summons or warrant as the
case may be for the trial of the case.
The case will come and then again the
proceedings under Chapter XVIII will
be conducted. Thereafter the patwari
will be committed to sessions, It is
only punishable with three years im-
prisonment. Here the law forces a
man to file a complaint of a case
which is triable exclusively by ses.
sions. In such cases, I submit that
we must have a similar procedure for
both kinds of cases.

There will be a further comolication,
There is section 158 wf the Criminal
Procedure Code. Iff a Ppolice officer
does not make an enguiry in a crimi-
nal case and reports to the Magistrate
that the case is not proper for investi-
gation the Magistrate has got an
authority to enguire into the case
himself or appoint any other Magis-
trate to investigate the case. In that
casc what will the Magistrate do?
It the Magistrate thinkg that the
offence has been committed and that
is triable by sessions, what procedure
will be followed in that case, accord-
ing to your section 207A or Chapter
XVIII? Then again we have sections
346 and 347 of the Code. There if
the Magistrate thihks that the case
should be tried by a superior Court,
by a Sessions Court, what Procedure
shall be followed in that case? My
submission is that there are so many
complications, If the Magistraie con-
siders at a certain stage that the
case should be committed to Sessioms
under section 346 or 347,

Mr. Chairman: Also 478...... what
procedure will be followed,

Shri R. D. Misra: Yes, also 478..
what procedure will be followed in
such cases. My submission is that
the same procedure should be followed
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in all cases, If the case is to be com-
mitted, comit the case in a simple
way: give all the papers which are
required to the accused to inform the
case against him. For this purpose
1 have tabled my amendment No. 477.

As regards summary cases and sum-
mons cases, I have tabled an amend-

ment No, 113. Petty offences and

technical offences under section 34
and also against local laws, are punish-
able with imprisonment of less thap
six months, They are generally tried
by Third Class Magistrates and Second
Class Magistrates., There, the wit-
nesses and the accused have to go to
Court day after day. Their cases are
not taken; they are harassed. In
such ty cases generally the accused
pl guilty and the Magistrate in-
flicts' a fine of a few rupees. There
might be one case in a thousand
where the Magistrate might have in-
flicted a punishment of imprisonment
of a month or two. The procedure in
these cases should be simplified,
When the Magistrate issues processes
under section 204 he should go through
the papers and see whether the offence
is punishable ‘with & simple fine or
the acrused should be sentenced to
more than Rs. 50. If he comes tc a
decision that the ends of justice
woul@ be met by inflicting a fine up
to the maximum of Rs, 50 the Magis-
trate should be authorised to pass a
provisional order that the accused is
fined a particular amount. If he
pleads guilty to the charge he may
deposit this amount of money, he-
fore the date fixed for the hearing of
the case. If the accused deposits the
money, the case will be disposed of.
If the accused considers himself not
guilty, or thinks he is falsely prose-
cuted, he may appear on that day and
contest his case.

The hon. the Home Minister said
that the principle underlying this
amending Bill is that the guilty should
be punished but every person should
be provideg with fatflities to defend
-himself and no Innocent man should
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be punished. My submission is that
if  the accused pleads guilty

- why should you call them to courl?

Give them the option, Let them
pay a fine, The time of the
Court will be saved; the barassment to
the accused will be saved, But if
they think that they are falsely pro-
secuted, they have been falsely im-
plicated, full opportunity should be
given to the accused so that they may
defend themselves, It is not fair that
ali murderers, rape committers, da-
coits and committers of heimous crimes
should be given an opportunity of
proper defence of sessions trial,
commitment  proceedings, warrant
cases, and the persons who are prose-
cuwed for petty offences be rot given
proper facilities for defence. -

Why these innocent poor people who
are not guilty should not be given?
This is the mijschiet of British juris-
prudence? Their maxim is that hun-
dred criminals may escape but ro
innocent man should be convicted.
This maxim is applicable only to cri-
minals, big criminals who committed
heinous offences but this maxim s
reversed when it js applied to the
persons who are alleged to have com-
mitted only petty offences, When they
themselves are ready to plead guilty
then why harass them. But in cases
where the policeman falsely prosecutes
an innocent person to extract money,
there you deny justice. There the
maxim is: let hundreds be convicted
but no criminal should escape, My
submission is: if you want summary
procedure, have summary procedure,
Convict a large number of cases by
this provisional order and when the
:ocused ;omes ang claims to be tried
ecause he has been falsely prosecut-
ed, he should be given proper facili.
ties for his defence,
tried according to the procedure which
Is laid down in warrant cages today
This procedure of warrant case ig a-
recognised one.” The accused must
hear the evidence; he mugt croes.
examine the witness; he

Statement and thereatter hip doge o



1561 Code of

L4

I do not grudge the sort of British
}usﬁcewhﬂchhasbeenquotedbyaur
Dr. Katju in his letter. But, I resent
the remarks that in India wiinesses
speak lies—nothing but lies; the police
man speaks lies and the witnesses,
prosecution and defence—al] speak lies,
but in England—what happens? He
has written in his letter—it is printed
on page 26, volume C—Opinions on
Criminal Procedure:

“In a warrant case the essence
of the procedure is that the accus-
ed hears the evidence against him
first and then when a charge is
framed against him he is called
upon to cross-examine witnesses.
This procedure is by mno rneans
very dilatory, provided, of course
that the Magistrate applies his
mind to the case, and does not ad-
journ the case repeatedly because
his file is too heavy or he has got
some other work to do. I must
also emphasise one fact that
lamentably in India owing to a
variety of cases, factions in vil-
lages, lack of public co-operation
with the administration of crimi-
nal justice, dffitrust of the police
force, absence of social conscience,
perjury is rife and I Ho not envy
an Indian Magistrate who has to
decide day in and day out crimi-
nal cases before him. In Eng-
land an accused is brought before
a Magistrate, the police constable
gives evidence against him, the
Magistrate looks up and makes a
caustic remark and concludeg by
saylng ‘two months’ and the case
ends and substantial justice i
done, Here every police constable
is supposed to tell nothing but lies
and so also almost every prosecu-
tion or defence witness.,”

This is a libel against the peopls
of India, You think that all people
in England speak truth while the In-
dians speak lies. It is not so; Indians
do not speak lies, Their motto has
been:

‘T, ) e w
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‘Speak the truth and follow the
law'. But today on account of
being slaves of British rule, the
motto has changed:

‘AN, T] AT AT

‘Speak falsehood and do mnot
follow the law.’ This i the prac-
tice prevailing today and this is
due to the British. They fram-
ed and enacled this Criminal
Procedure Code. In this Criminal

Mr. Chairman: May I just remind
the hon. Member that he has got
many amendments., It would be
better #f he speaks on some of the
amendments rather than making a
speech which s in the nature of gene-
ral observations,

Shri E. D, Misra: My qu.ission
was that we are discussing criminal
cases, The first stage of a crimimal
case is investigation, After getting
information, the police inspector makes
enquiries, What does he do? He
has to examine witnesses under sec-
tion 161. There, no responsibility is
cast on the witness to speak truth.
The result of it has been that the
High Courts #n India in unanimous
terms have declared that the witness-
es are not legally bound to speak the
truth to the police officer, When
there is no duty cast upon the witness
to speak the truth, how can they
speak? Further, there is no respon-
sibility on the prosecuting #nspector
to frame the record correctly. No
guarantee has been taken. So, at the
first stage, the investigation is nothing
but a fabrication. The Courts do not
believe it—Criminal Procedure Code,
Section 162 does not believe it. It is
only meant for some other purpose; it
is not %o be believed or produced.
Your Evidence Act does not . believe
it; Courts do not believe i&. Here
you have heard what the lawyers '
vakils had said. They aJ:llam 1:::
criticising that whatever the police
write, it #s nothing but false, We have
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to change this system in such a way
so that the people of India may have
confidence in their police and in their

An Hon, Member: Is it possible
under this clause?

Shri B, D. Misra: I have given my
amendment; it is still pending. That
clause is still coming; it may come
tomorrow before you. 1 have to pro-
pagate for that clause. 1 am appeal-
ing to Dr. Katju...

Mr, Chairman: We are considering
the other clause, today......

Shri B. D. Misra: Yes, yes. By the
way, I was giving it out, As re-
gards warran, case, my submission is
that this warrant procedure should be
the sa for complaint cases as well
as for police cases. There should be
no difference. Whenever in appeal or
otherwise this discriminatory proce-
dure goes to the Supreme Court, the
accused will plead article 14 of the
Constitution and these sections will be
declared ultra vires. That is your
sections 207A and 251(A), the new
procedure you have added, and the 13
sub-clauses and the 17 sub-clauses of
these sections—all are nothing but the
copies of the other sections of the same
chapter. You have not taken this
thing into consideration. You must
have made a simple procedure for the
trial of cases. My appeal is to accept
my amendment that these procedures
should be the same for all sorts of
cases whether they be of a complaint
case or whether they be on a police
fnitiation. For that I have moved
amendments, 1 have glven another
amendment relating to section 204. 1
am asking the House to accept this
amendment of mine that the com-
plainant should mot be forced to appear
on every date of the trial. If he has
engaged a counsel for himself, then
there must be no obligation on the
complainant to remain present on
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every date of the case. I have sub-
mitted that this should be provided in
section 204 that if there iz a counsel
representing the complainant, there is
no need for him to be present.

2 p.M,

Shri Raghnbir Sahai: I think they
have accepted it,

Shri R. D, Misra: No, As the at-
tendance of the accused is dispensed
with, simiarly, it should be provided
for the complainant too. Then, there
is a consequential lamendment. If
the House acceptis my amendments the
procedure would be simplified, This
procedure of mine is on the same prin-
céple which is laid down in section
207-A and' 250-A. Hence those sec-
tions ought to be altered. There must

'be the same procedure for all cases,

The other sections of Chapter XX and
XVIII can be altered instead of these
sub-sections. I want a simplification
of the procedure. If you have gone
through my procedure which 1 have
submitted—it is printed as Annexure
D to my Memorandum printed in
Supplement D of opigons of Criminal
Procedure—you woul® see that there
are only 15,clauses and they are
to substitute all your sections from
241 to 309 of the Criminal Procedure.
It you are not going to simplify the
procedure, we shall have this compli-
nated procedure; please don't make it a
complex one.

Pandit Munishwar Datt Upadhyay
(Pratapgarh Distt.—FEast): That is a
Code by itseif,

Shri R. D. Misra: It is a Code by
fiself. 1 have given all my amend-
ments. I am submitting all this so
that the Government may be kind
enough to accept my amendment and
make the procedure 3 simple one.

Mr. Chetrman: Pandit K. C, Sharma.
I would request him to be very brlef,

"Pandit K, C. Sharma: I shall be very
short,
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Pandit Munishwar Datt Upadhyay:
1 must say that the time should be
shortened for each speaker. I every
Member takes half an hour, others
may not get an opportunity.

Mr. Chairman: The first Member
took 15 minutes; the second Member
40 minutes; the hon, Member who
spoke last took 31 minutes.

Pandit Munishwar Datt Upadhyay:
There are persons who take a shorter
time,

Mr. Chairman: At the same time,
the House will realise that since very
important sections, clauses 26 to 38
relating to the procedure in commit-
ment and warrant procedures are
under discussion, after all, some time
would be taken, I will be guided by
the House, If the House wants a cur-
tailment of the time, I have no ob-
jection. As the bon, Deputy-Speaker
said, half an hour is not unreasonable,

Pandit K, C, Sharma: Half an hour
will do. I have made my points just
iin the beginning. 1 stand by them
and I raise my voice on behalf of the
unfortunate people who have the mis-
fortune to stang in the dock, The
principle on which I raised objection
against the proposed amendments
with regard to the commitment and
warrant procedure is that in modern
jurisprudence, the tendency is to take
most crimes as civil wrongs, sud to
take the serious crimes, as my hon,
friend the previous speaker said, as
heinous crimes, as criminal crimes.
Therefore, it is no use sending people
to jail on offences which are the result
of social conditions, which proceed
from the man's getting off his feat or
getting beyond controlling himself,
Suppose a man is placed in conditions
that he cannot make both ends meet,
and he passes with a friend and picks
up a watch, it is a civil wrong. What
is the use of sending a man who can-
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not earn a living, to jail and making
him a confirmed criminal? My res-
pectful submission is that the law as
it stands gives ample opportunity for
the unfortunate people whose misfor-
tune is % stand in the dock in cases
in which, in essence, the offence is a
civil wrong., It does not reveal a cri-
minal tendemcy as such; it does not
reveal danger to society; it has not
affected the security of the State; it
does rniot bring down or demoralise
the morale of society. In such cases,
it is no use sending the man to the
jall and making him a confirmed
criminal,

Shri Raghubir Sabai: Which clause
or which amendment is the hon. Mem-
ber discussing?

Pandit K. C. Sharma: I am discus-
sing these amendments with regard to
the commitment and warrant proce-
dure, My argument is that by taking
away the original opportunity of
cross-examination, you are sure to
send the man to ja# and condemn
him for offences which are the result
of social conditions. This is the prin-
ciple I am arguing about.

My next point i, the Constitution
ensures every citizen equal protection
of law. I refer to article 14 of the
Constitution, What does equal pro-
tection of law mean? Protection
against what? Protection against
a man’s liberty being taken
away or his life being extinguished?

i is against wrong against
the liberty or life of a man. Protec-
tion is not because a man is prosecut-
ed by a private citizen or he is
challanned by the police. As 1 said
before, there are two cases. A man
commits murder, The police does not
challan him because it does not be
lieve the witnesses who tell the story
before it or it finds that the case is
not such as has been told to it. A
private complaint is lodged. Ancther
man commits murder, A police pro-
secution starts, In one case, the man



1567 Code of

[Pandit K. C. Sharma.]

has the right to cross-examine the
witnesses at the commitment Me
Then, he has the right to produce his
defence and if he convinc&sftl%e
Magistrate that there is no prima facie
case, he is discharged. In another
case, he has no right of cross-exami-
nation, Some papers are produced
and the man is sent to the Sessions
Court, and he has to stand a long-
drawn trial. Every day that he has
had to stand before the Sess:ons
Court ang defend himself, further
than it was necessary for a discharge
before the Committing Magistrate, is
a wrong against him. Suppose he hag
to stand before the Sessions Court for
two months and had it been a case
before the Committing Magistrate, he
would have been discharged in 10
days, my submission js that the 50
days that he has stood in the dock
before the Sessions Judge is a wrong
to the man,

Dr. EKatju: May I just intervene?
Is it my hon, friend's contention that
there is commitment proceedings for
10 days, and 60 days are taken by
the Sessions Court? Have you heard
of such a case like that?

Pandit E, C. Sharma: The ruling of
the Allahabad High Court js that it is
not necessary at the commitment stage
o record all the evidance, It may
be possible that some substantial
witnesses are examined in the commit.-
ting Magistrate’s Court and the case
is sent up. In the Sessions Court all
the witnesses are examined. Suppose
there is a riot case, there are 300
witnesses. It is not necessary for the
Committing Magistrate to examine all
ihe 300 witnesses,

Shri Raghubir Sahal: What is the
present practice?

Pandit K. C. Bharma: Even the pre-
sent practice is to examine the sub-
stantial witnesses: not to examine all
the witnesses,
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Shri Raghubir Sabai: It is not tha
practice.

Pandit K. C. Sharma: The instance
1 have given is not certainly beyond
possibility. What I mean to say is
that the constitutional right of equal
protection of law to a citizen is denied in
the case of prosecution by the police as
against prosecution on private com-
plaint. Therefore, it violates the letter
and spirit of law. My second comten-
tion is that by taking away the
two opportunities of cross examina-
tion, you are denying to the
accused the right of defence. As
I contended previously, the words.
used are ‘procedure laid down
by law’, in article 21 of the Constitu-
tion. Despite my hor. friend Shri N.
C. Chatterjee’s interruption that it has
been held by the Supreme Court that
law there does not mean natural law,
my conteniion is that when these words
were used, the understanding was that
the word ‘law’ would be used in the
same sense, to the extent possible, as
the words ‘the law’. Otherwise, there
is no limit to the tyranny of the
majority. ‘The law' means something,
which ‘law’ does not mean. I shall put
a direct gquestion. Suppose A, a man,
marries B, a woman: and suppose this
Parliament passes a law by the tyran-
ny of the majority that B would not
go to the bed of A, but B would be
compelled to go to the bed of D under
the law of the majority, I ask: Is such
a lzw possible? It is not possible. It
will lead direct to a bloody revolution.
What is the use of going at random
and doing everything without regard
to certain fundamental questions?
‘Law itself implies something defi-
nite, harmony, certainty, and an ap-
peal to the civilised conscience. So, my
contention is that the word ‘law’ as
used there, means that every accused
will have the right of self-defence, i.e.,
the right of defending himself. Now,
defending himself means two things.
Bringing the defence witnesses is one
thing, and testing the veracity of the
witnesses or of the evidence against
him is the second thing. How is he to
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test the veracity of the witnesses
aga'nst him? He employs two melthods
‘for tesiing the credibility of the witness,
namely whether a witness is such ﬂlmt
ke can be believed; he cross-examines
him, and puts him gquestons, whether
he was present on the spot, w@d.her
he is telling the facts as he observed
them, whether he has been coerced
to tell a story, whether he is preju-
diced against the accused, angd so omn.
This is one stage of cross-examination.
The second stage is to explain away
the facts or evidence against him. So,
on the first opportunity of cross-exa-
mination in a warrant case under sec-
tion 252, and in commital proceedings
in sessions cases, the accused tests
the credibility of the witnesses. And
at the second stage, under section 256
in warrant cases, and cross-examina-
tion #n sessions cases, he builds his
own self-defence, and he tries to ex-
plain away the facts that are against
him, The whole record iIn the ses-
sions cases, and the statement of the
witnesses, are  before the lawyer; and
he builds his story which can explaim
away the things; he can build a de-
fence on those very facts. Suppose &
man is challanned and it ig said, the
firing took place, the mar-peet toock
place, the houses were burning, a big
crowd of 300 people was there, and
it is admitted that A was there: but
A says, well, T was there, but T was
going just to post my letter. After
the whole story has come on record
under section 256 in warrant cases,
and in sessions cases before the Ses-
sions Judge, the accused explains away
the facts against him,

These two opportunities are neces-
sary, and law as #t stands, procedure
as it stands, give ample oppriunity
to the accused, if he.is inhocent, Bo
get himself acquitted. Therefore, this
right should not be taken away. &
Am very emphatic upon # that what-
ever changes may be made, so lar as
this right of cross-examination under
section 252 in warrant cases and ad
the stage of committal proceedings in
sossions cases, is concerned, it s a
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right which should not in any case be
taken away. Situated as we are, this
is very necessary, and this has ample
justification, It js something worth
the cause of justicee To my mind,
taking away these safeguards would
mean taking away the right of defence
of the accused, which would be
against the letter and spirit of the
Constitution, and also against the
spirit and essence of law, as it is
understood in civilised countries,

Shri U. M. Trivedi: I will not take
a long time in speaking on these
clauses, But what has struck me is
this, Instead of providing for these
two different provisions, why not be
very blunt and say, we are going to do
away with committal proceedings?
Why should the Home Minister be
chary about it? Why should he not
come out and say forthright, we are
doing away with all these commitment
proceedings and the challan or the
police report will be directly submitled
to the Sessions Judge? Why have one
procedure so far as complaints by
private individuals are concerned, and
quite another in cases where the police-
man files a report? Both amount to
the same thing, and the same type of
proceedings are to begin under these
circumstances, why discrimimate bet-
ween the two? This is the first
discrimination that is sought to be
made., The second discrimination 1is
this, In one case, the proceedings
will be under section 207 and the new
section 207A, while in the other case.
it will be under section 251. You are
bent upon depriving the accused of his
opportunity of cross-examination. In
other words, a novel type of procedure
is to be laid down, an inquisitorial
type of procedure is to be laid down,
saying that whatever the police say
is truth, whatever the police. has put
down is the truth; and the policeman
may record anything, and that wil]
come in as truth,

Mr. Chairman: In commitment cases,
according to the new amendment of
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Shri Datar, the right of cross-exami-
nation has been given,

Shri U. M. Trivedi: In which has
he suggested?

Mr, Chairman: In commitment cases,
agrording to the new amendment
moved by Shri Datar, the right of
cross-examination has been conceded.

Shri U. M. Trivedi: Conceded to the
accused?

Shri N. 8. Jain: It is amendment
No. 545,

Shri N. C. Chatterjee: I take it that
sub-section (4) of proposed section
207A is being altered. Formerly,
the accused’ was not at liberty to put
any questions to the witness,

Shri N. 8. Jain: There is amend-
ment No, 546 to that effect.

Shri U. M. Trivedi: But I am told
that the proviso to sub-section (4)
still remains.

Shri N. S. Jain: Yes, the proviso
remains,

Mr. Chairman: Shri Datar’s amend-
ment is in substitution of lines 4 to
13 on page 9 of the Bill,

Shri U, M. Trivedi: The proviso
‘reads:

“Provided that no statement
shall be recorded under this sub-
sectibn of any verson whose state-
ment has already been recorded
under section 164.”

That still remains.

Mr. Chairmen: According to that
_.amendment, this remains,

Shri U. M. Trivedi: So, the mischief
still remains. You, Mr., Chairman.
have been a lawyer of long standing,
and so has been our Home Minister.

.- Probably he seems to have forgotten
those days when he used to appear
before some smaller Courts.

Shri N. 8. Jain: He never appear-
ed before small Courts.

Shri U. M. Trivedi: That is why he
does mot know, Those who can pass
through the big holes always forget
that small things also can pass through
the big holes,

Dr, Eatju: What is the ‘small hole
and what is the b¥g hole? I do not
quite follow the small hole and the
big hole.

Shri U. M. Trivefd: You need not
follow them,

Dr. Eatju: I have learnt to follow
many things, but not this big hole and
the small hole,

Mr, Chairman: He says that the
hon. Minister has forgotten the days
when he used to practice in Courts
vther than the High Courts.

Dr. Eatjw: I have conducteg cases
before the Magistrates, cases before
juries, cases before Sessions Judges,
and also cases before Homorary Magis-
trates. In fact, my very first case
was a criminal case,

Shri U. M. Trivedi: I thank the hon.
Home Minister for the very vajuable
information he has given,
ing that some time at least, he might
perhaps be reminded of those days
then, he will realise that these state-
ments under section 164 are worth-
less, and useless. They are not worth
the paper on which they are written,

Dr, Katju: Very good. Why should
the accused bother about it?

Shri U. M. Trivedi: Statements are
recorded under section 164. ° The
policeman- accompanies the man, he
holds out certain promises to aim and
under these circumstances only state-
ments under section 164 are recorded,

Dr. Eatju: May I intervene? How
is the accused damaged by that state-
ment? Statement under section 164 is
no evidence against the accused,

I am say-
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Shri U, M, Trivedi: I am sorry;
perhaps the hon., Home Minister for-
gets that this very provision in sec-
tion 207 says that it shall be a state-
ment against the accused.

Dr. Katju: No, not at all You
are misleading.

Shri U. M, Trivedi: Let me have
my say. You are not going to allow
any opportunity of getting that wit-
ness to be cross-examined or even
produced before the Magistrate, and_
the whole thing goes on record as a
statement for and on behalf of the
prosecution, It may come out in the
Sessions trial when the man is being
jeopardised, when his whole liberty
is being jeopardiseq and he may be
Jable to expose the hollowness of the
whole statement. But still, prima
facie, to begin with, why charge him
with something and make him undergo
a defence.

Mr, Chairman: In regard to that,
their authority is to prove that
the statement under section 288 is
taken. Then that statement can be
utilised for the purpose of corrobora-
tion also.

Shri U, M. Trivedi: Exactly. 1 do
not say that it is not used for that
purpose also. But the mischief is
there. Nop Judge worth his salt is
prepared to agree that the statement
under section 164 should have such
a right of precedence that that should
not be allowed to be cross-examined,
whether the statement under section
164 has been properly made or not, at
the initial stage, This mischief is
now being introduced into this clause.

Mr. Charman: Accordng to other
hon. Members and also according to
the Home Minister, all that is wanted
is that the accusei must kmow what
the case is,

Dr. Katju: That i it.

Mr. Chalrman: This can be support-
ed on that ground alone, If the
accused wants to further......
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Shri 8. S. More (Sholapur): But
will not that statement go to influence
the mind of the committing Magistrate?

Mr. Chairman: It will,

Shri 8. S. More: To that extent, it
prejudices his case,

Mr. Chairman: What difference does
it make? After all, under the present
law, the benefit of doubt is given o
the prosecution in commitment, in
all cases in which there is a possibili-
ty of conviction.

Dr. Katju: You have put
well,

¥ very

Shri N. C. Chatterjee: You don't
know him yet.

Shri U. M. Trivedi: There is possi-
bility of some serious offences having
been committed. We are depriving him
of an initial stage whereby an accused
person can easily get off with a slight
explanation, just as the speaker who
spoke before me, Pandit K. C. Sharma,
sald. The skghtest explanation will
possibly do away with the prima facie
evidence that may be put forward be-
fore the Magistrate under section 164.
I remember a case where witnesses in
one commital proceeding went on say-
ing—they were just tutored, they
were witnesses who were never on
the scene—that ‘standing at such and
such a place, they saw the accused
committing that particular crime’.
The statement under section 164 was
there recorded. It so happened that
there was a huge temple #n between,
One slight question was put—‘were
you standing near that big temple?
The answer was ‘yes'. Then, That
temple is nearly 10 feet high. Could
you see anything beyond that? It wag
impossible for anybody to see. There
was an inspection by the Magistrate,
So 1 say, why jeopardise the position
of the accused person simply because
he has been charged with a heinous
crime. Where iz the money for him
to put up the  defence? Whenever
cases are conducted before Sessions
Courts, senior counsels have got to
be engaged. Smaller people like
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Mukhtiars and others can conduct
cases before the Magistrates. They
are frightened out of their wits when-
ever committal proceedings have
taken place. They have to appear
before Sessions Courts. If you insist
upon this, that this will be a method
of speddy trial, 1 wery respectfully
submit that you are in the wrong. Per-
haps many Speakers before me have
reiterated this position and I hope
the hon. the Home Minister—he has
admitted before us that he had been
a lawyer himself—would see his way
in not insisting upon this new pro-
vision. Let the provisions of clause
207 (a) and (b) be done away with.

Then there is one thing which I
would like the bon. the Home Minis-
ter to expfain, The language of
clause 207TA, sub-clause (6) is:

“When the statements, if any,
have been recorded wunder sub-
section (4) and the Magistrate
has considered all the documents
referred to in section 173 and
has, if necessary, examined the
accused, and given the prosecu-
tion angd the accused an opportu-
nity of being heard...... i

Then at another place, in sub-clause
{7), it is stated:

“..and the accused being given
an opportunity of being heard”.

I think the idea underlying this Is
that they might be allowed to address
the court. But why do you not say
it in so many words just as we have
done in the case of the Civil Procedure
Code? In the Civil Procedure Code
we have used the words ‘addressing
the court’; here we are using the words
‘an opportunity of being heard’. This
‘being heard’ has been interpreted at
various places in America and England
as 'getting a proper hearing’. ‘Proper
hearing' may include producing evi-
dence and cross-examination of wit-
nesses. So if that & not the object
in view and you do not want to create
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merely a legal tussle and legal trouble
later on, why not be very specific
about it and say that they may be
allowed to address the court? Why
create a sort of trouble not only for law-
yers but for the accusedtorun after
something? Why not say that this is
the position? I think wunder Order
XVIII ‘Hearing of the suit'...

Mr. Chairman: This point is ab-
solutely clear because the right of
~cross-examination is given separately.
The right of producing evidence is not
given, It automatically means one
thing—the right of being heard.

Shri U. M., Trivedi: I go not challen-
ge your interpretatbon. You are a
lawyer. You knew perfectly well
that the view which I wish to place
before the House is also a possible
one. Why use the language which
has been interpreted before time and
again at various places where juris-
prudence has held good, that this
word ‘hearing’ has got only a soeci-
fic meaning? Even under the Civil
Procedure Code, the heading of Order
is ‘Hearing of the sud’. ‘Hearing of
the suit’ always means examination
of the witnesses and cross-examination
of the witnesses, andq Order XVIII,
rule 2(2) says:

“The other party shall then
state his case and produce his
evidence (if any) and may then ad-
dress the Court generally on the
whole clause”,

[Sarpar Huram SINGH in the Chair]

If we want to allow only the op-
portunity of merely addressing the
court, why should we not put it down
in such a specific language that the
accused or the prosecution shall have
the right of only addressing the court
and not the right’ of being heard?
This word ‘hearing’ under the ordi-
nary connotation of law will mean
hearing in toto, hearing fully. ‘Hear-
ing’ means giving him a day to allow
him to produce his witnesses, to ex-
amine all those witnesses and to cross-



1577 Code of

examine them and then address the
court finally, These are all included
in the use of the word ‘hearing’

Then 1 will draw the attention of
the House to another proviso to sub-
clause (11) of clause 207A., When
the committal is to take place before
the High Court, then of course some
liberty is given to the accused person
1o produce his list or witnesses be-
fore the High Court and if he has not
been able to file the list of witnesses
before the Magistrate he may have
an opportunity now, But this is be-
ing changed, the moment the proceed-
ings are to take place ¥n the Sessions
Court., More than that, the Magis-
trate is left to decide upon the list of
witnesses, It is said

“Provided also that it the Magis-
trate thinks that any witness is
included in the list for the pur-
pose of vexation or delay, or of
defeating the ends of justice, the
Magistrate may require the accus-
ed to satisfy him that there are
reasonable grounds for believing
that the evidence of such witness
is material, ang if he is not so
satisfied, may refuse to summon
the witness (recording his reasons
for such refusal), or may before
summoning him require such sum
to be deposited as such Magis-
trate thinks necessary to defray
the expense of obtaining the at-
tendence of the witness and all
other proper expenses. ™

All the handicaps we can find are
Put against the poor accuseq person.
If there is any doubt in the mind of
the Magistrate, he will have to pro-
duce the witness and the Magistrate
_has to be satisfied what evidence he
is to give, Why should the Magis-
trate try to know it beforehand?
What are the methods by which he
will know? He will ask the witness
to be produced, affdavits to be pro-
duced and in the affidavits the wit-
ness should show what type of evi-
dence he is likely to give and then
give up all the defence and part of
the defence will be disclosed to the
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prosecution. This power is not given
to the Magistrate if the committal
proceedings are to take place before
the High Court. Why this differentia-
tion? If we can trust the High Court
to do justice in a s¥milar case, why
should we not trust the Sessions
Court to do justice in a similar case,
Leave it to the Sessions Judge and
leave it to the High Court, They
have ample powers to refuse to ex-
amine witngsses who are likely to
defeat the ends of justice. But, this
proviso leaving it in the hands of the
Magistrate at the initial stage for
forcing the accuseq person to disclose
what type of evidence his particular
witness is going to give is a wvery
great injury contemnplated against the
poor accused person. Then on top of it,
we have absolutely no provision that
in aHl rases his expenses shonld be
paid. Here something more is added;
that he shall be made to deposit all
the expenses that may be necessary
to be incurreq for summoning such
witnesses. It will work very hard
upon the poor accused. The criminals
are never rich persons. Only very
few rich persons are there who are
criminals and such persons can always
do mischievous things. They will
never undergo this trouble of going
before a Sessions Court. They have
other means of getting out befors the
police can get hold of them. We are
talking of those persons who will find
themselves in this position, that pover-
ty having driven them to commit a
crime, they will fing that poverty will
again stand in their way of getting
a fair trial,

Under these circumstances I submit
that a proper note must be taken of
this position in the law that is enact-
ed. Any law that is enacted should
not be placed against the poor accus-
ed persons,

With these words 1 support the
amendments,
Shri Tek Chand (Ambala-Simla):

Mr. Chairman, when I heard my hon,
friend Shri Frank Anthony my reac-
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tion was twofold. I was inclined to
agree with his criticism but nout with
his caustic remarks against the party
of which I happen to be a Member,
I find myself in complete agreement
with his facts and the analysis of
those facts, but not with his oblique
criticism.

. ]

Sir, the clauses which are being
tagged under this group are rather
important, It is a matter of extreme
satisfaction to me that the hon. De
puty Minister, Shr# Datar, has tabled
an amendment number 546 to clause
29, sub-clause (1); ntherwise, I feel
that the aceused as the mute and im-
mutable pillar of flesh and bone would
have been there getting no help for
himself and not even being permitted
to open his lips as much as to raise
an objection to the nature of the
questions put. So far, so good. But,
I wish to invite the pointed atlention
of the hon. Home Minister to sub-
clause (6) of clause 29, wherein he
says that the Magistrate after consider-
ing the documents referred to him
under section 173, and after recording
the statements of the witnesses as
are nroduced, is given the power to
examine the accused. In all humility
I pray him to reconsider this. Accus-
ed is being called upon to enter upon
his defence befcre prosecution evidence
s complete. If speed is the desidera-
tum, let the accused be examined
after he has been committed or glve
this nntinn tn the acrmieed either tn
make hig statement ithen and ‘there
if he so desires or to defer his state-
ment after the entire prosecution evi-
dence has been recorded. It wil] be
in the interest of speed if vou do not
examine the accused. A suggestion
possibly is that you are conferring a
boon on the accused, Pray, withdraw
this favour. Accused likes io open
his lips when the entire case against
him has been placed in court, There
is another thing, While inviting the
pointed attention "of the hon. Hume
Minister to sub-clause (6), I also wish
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him to examine the provisions of
clause 35, sub-clause (2) side by side,
which also provides:

“If, upon consideration of all
the documents referred to in sec-
tdon 173 and making such examina-
tion, if any, of the accused as
the Magistrate thinks necessary,.”

These words are susceptibie of abuse.
The accused so far has had the privi-
lege of making that much statement
under section £09, sub-section (1) as
goes to meet the prosecution evidence.
We delete the most important words:

“When the evidence referreq to
has been taken, and he has (if
necessary) examined the accused
for the purpose of enabling him to
explain any circumstances appear-
ing in the evidence against him...”

The object of calling upon the ac-
cused to open his lips was that,
there is anything in the prosecution case
which he may like to explain away,
he is given an opportunity {0 have his
say. But, this protective clause you
are taking away. And, what is more,
you are giving complete option to the
Magistrate to put such guestions to
him as he may like. What will happen?
The accused will be—I do not say
necessarily #n all cases but there is
certainly a risk in a large number of
cases—put all sorts of questions. All
sorts of ineriminating questions will
be put to him which are of the nature
of cross-examination. 'The questions
put to the accused will be prone to
be more #nguisitorial than with a
view to seek information or elicit such
facts as he may be in a position to
volunteer, Both these clauses do not
put any clog on and do not restriet
the power of the Magistrates as to
the nature of the gquestions he may
put to the acrused with a view to
examine him. I want expunction ©of
these words. I want that the free
liberty that is being miven to the
Magistrate to put any question to the
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accused under these clauses should be
restricted, and the protective words
as occurring in section 209, sub-sec-
tion (1) ought not to be deleted and
ought not to be expunged.

So far as sub-clause (17) to clause
29 igs concerned, I think a certain
error has crept im. Possibly a situa-
tion may arise which may lead to
certain difficulties which has not been
visualised so far under sub-clause
(17).

Shri Dabhi (Kaira Nortnj: That has
already been celeted.

Shri Tek Chand: If I wunderstand
my hon. friend who just now inter-
vened, that sub-clause (17) is no
longer part of the Bill. then I am
very happy and I have got rothing
more to say.

Shri Raghubir Sahai: There s an
amendment.

Shri Tek Chand: That is guod
enough, Then kindly see that in
clause 31 those words are omitted. I
feel that clause 31 must be omitted;
otherwise, the only safeguarg that
the accused has got will also disappear.

Regarding clause 34, 1 have got
two submissions to make, There
again, it appears that due to inadver-
tence a possible situation has been
overlooked, In clause 34. under sub-
section (2) of section 250, you enlarge
the powers of the Magistrate to im.
pose by way of compensation not a
stated sum but half of the amount of
fine he is empowered to impose. You
have overlooked. I submit, the very
large number of instances of offences
wherein the ceiling by way of fine s
not provided. A very large number
of offences are there where it iz with-
in the competence of the Magistrate to
impose any fine that he likes—whether
it runs to six digits. five digits or four
digits. You are fixing your attention
to the cases of those offences only
where the amount of fine is specified

523 LSD
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and you tell the complainant that he
can obtain by way of compensation an
amount pot exceeding half of the
amount of the maximum fine provided
for that particular offence. For the
sake of facility, the hon. Home Minister
has only to turn to the schedule attach-
ed to the Code of Criminal Procedure
and to find a host of offences where the
extent of the fine is unspecified, There-
fore, this is a matter that requires a
certain amount of vetting and closer
attention.

Regarding section 250, I have to
say a lot on the point of principle
involved. Section 250 is an apology
which the prosecution owes for having
prosecuted an innocent fan. Leok
at the hurdles you place in the way
of the Magistrate before he can do
justice to the accused who has been
not only falsely accused, but against
whom there is no foundation at all
for the charge.

Firstly, section 250, even as it was,
has been eaten away and simply
diluted by the limitations Imposed
there, Compensation is not available
against the State; compensation is .
available against the private com-
plainant only. Compensation is not
available where the prosecution is
false and where the whole case has
been concocted. Where the prosecu-
tion evidence has been fabricated,
the accused can demonstrate that to
the satisfactior of the learneq Court,
but the learned <Tourt will be help-
lessly writing its hands and say
“Though I concede that the complaint
is false, evidence concocted and the
whole thing shameful, I cannot give
you any support unless you further
prove that it was not only false but
it was also frivolous, or in the alter-
native, not only false but also vexa-
tious. In one way anybody may put
it to me “Any criminal prosecution is
vexatious and why bother about jt?”
But if you were to peruse the decided
case law, the interpretation given to
the word ‘“vexatious” is that they
were deliberately ang intentionally
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done with a view to cause wvexaticn
or harassment—not  automatically
they have resulted in barassment or
vexation—but they were intended to
be so at the inception, the object be-
ing that he should be harassed.
That alone is ‘vexatious' within the
contemplation of section 250. Regard-
ing the ‘frivolous’ part of #, if one
has to probe into the earlier history
of the Criminal Procedure Code, the
words ‘frivolous or vexatious’ till 1923,
were made “rivolous and vexatious'.
But in all fairness to the innocent
man whose innocence has been de-
monstrated to the hilt, is it not suffi-
cient that the accuracy should be prov-
ed to be false? What is the frivolity
about it that one must necessarily
prove? You have got to see that it
was false and frivolous, that is to say
the whole thing was instituted out of
feelings of frivolity, the complainant
wanted to be frolicsome, he wanted to
have some fun, he wanted to have a
mockery of the trial. Whether it was
mockery or whether it was something
else, how can you insist upon this
impossible test? Now, I pray that if
“the hon. Home Minister vould spend
a minute upon the relevant section of
the Criminal Cases Act of England
he will find the extent to which the
law has become generous there.
Originally, as a matter of fact, it is a
century old law in England,—the first
Act having come into force in 1858—
and the main Act came in 1908.
Now. they have a consolidated Act
called Cost in Criminal Cases Act,
1952. Section 1 and section 6, sub-
section (2) of this Act are worthy of
close scrutiny. Therein #t is provided
that if it is found that a person, accus-
ed has been acquitted, he is entitled
to rompensation against the prosecu-
tor. whether the prosecutor happens
to be a private prosecutor or he hap-
pens {o be a State, prosecuting as such,
In either case, under the provisions of
that lJaw—pray I must not be mis-
understood: when 1 say that it is the
‘Oost #n Criminal Cases Act, 1052, it
18 an Act which ie made up-to-date,
though it is a century old law in
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England—a man who has been inno-
cently subjected to the harassment of
a criminal trial is entitled to «cm-
pensation, He is entitled to costs.
We have been very niggardly qua an
innocent man, & man who has been
able to demonstrate his innocence.
There is no reason why he should not
be gilven some costs, some compen-
saton, in some proportion as this
august House may like to fix,

Regarding clause 35, I have only this
much to say. You are giving right
of one cross-examination to the ac-
cused, I personally consider that you
are not being very fair to him. But
if the acrused were permitted to kear
the statements. hear the evidence of
all the prosecution witnesses—let us
assume that the prosecution is goifi@
to lead seven or eight witnesses for
the prosecution—you should allow ‘he
accused to say, if he so desires,
“Please conclude the examination-in-
chief of all your witnesses. But do
not compel me to cross-examine every
witness as spon as the examination-
in-chief of a particular prosecution
witness ig concluded. Permit me to
reserve cross-examination of the whole
lot together. one by one, after: the
examination-in-chief # concluded.”
The result will be that instead of three
rights of cross-examination that the
present law allows him, you can con-
fine that right to one cross-examina-
tion. I am contented, you must not
compel a prosecution witness ‘A’ who
has come "and stood in the witness
box. to be cross-examined immediately
after his examination-in-chief. “But,
after you have done with him, you
are not going to recall A again™
This might hbhave an effect on the
following wit the wit who
are to follow who may disclose a lot
of pep. If you have an opportunity to
cross-examine A, you deduce some
additional material whereby you may
be able to demonstrate or establish
your innocence. This was as contain-
ed in the original Bill when It came
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up before the Select Committee.
Either permit the accused the right
of two cross-examinations as the pre-
sent law allows or if you are going to
confine his right to one cross-exami-
nation only, pray give him this much
option, that it will permit him to say to
the Magistrate, “Sir, 1 abide till the
entire lot of prosecution witnesses are
finished, Then give me just one right
of cross-examination. One by one, I
shall cross-examine them.” This is a
compromise. I hope this is commend-
able to the Government, because, so far
as their object is concerned, their object
is served by restricting the right of
rross-examination to one occasion only,
The only possible objection that I con-
ceive they might say is, the witness.
es have to be brought together, They
might have to come up again for
cross-examination. When putting into
the scale the ordinary advantagts of
a more just and fair trial to the aec-
cused, I think—that consideration—
ought not to weigh with the Govern-
ment.

Lastly, I have just one word of
comment to make regarding clause 35,
sub-clause (10). You expect the de-
fence to bear the expenses incurred ir
calling his witnesses. If the principle
still holds good—that the man s
assumed to be innocent—the State
must offer to him every facility to
establish his innocence when the
State is going to the extreme to estab-
lish his guilt, In the matter of ex-
penses, it will be an uncalled for
burden upon the accused that he must
bear the expenses of demonstrating
his innocence. With these words, I
conclude,

Pandit Thakur Das Bhargava: To
start with, I must express my great
sorrow at the fate of this Bill. When
it was said in the papers that the
hon. Home Minister was bringing in
his new Bill, the whole country
thought that judicial reforms are to
be ushered in by the Government, I
was myself very happy when I came
to know that the commitment pro-
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ceedings would be done away with,
because I thought this meant. . . .

Pandit K. C. Sharma: That was a
mistake on your part,

Pandit Thakur Das Bhargava: May
be it was a mistake. I accept it. But
in view of what follows, the hon.
Member will soon realise that it is a
mistake on his part to have said so.

1 feel that the hon. Home Minister
rightly complained to this House that
at present, in sessions and other
cases, the number of convictions is not
satisfactory, the percentages of convic-
tions are not satisfactory. He rightly
complained before this House that
there is undue delay in the disposal
of cases. This undue delay was in
many cases the cause of real injustice
to the prosecution as well as the ac-
cused. If the accused is innocent,
when under custody, and if he is going
to be acquitted, the acquittal is
delayed. So far as that provision is
concerned, there is much more time
for the accused to tamper with the
witnesses, and this is the real reason
why speed is quite necessary. Apart
from other causes, my own opinion is
that we would have at least got ten
to 15 per cent. more convictions in
sessions cases if this commitment
stage was not allowed to have its
course as it is now having. Similarly,
my own view is that if this commit-
ment stage was obliterated, we might
have saved crores of rupees. I do not
even mind the savings so much, but
I do care that if the cases are not dis-
posed of with the utmost speed, then
the difficulty is that nobody realises
that justice is being done. If, in a
sessions case, the accused comes before
the Sessions Court after a year or so,
even if he is convicted, then the peo-
ple in general do not realise the con-
nection between the conviction and
the commission of the offente. As
the case goes slow, as the disposal of
the case is delayed, the sympathy of
the people in general also goes with
the accused. They forget that the

]



1587 Code of

[Pandit Thakur Das Bhargaval

offence was committed. It is from
that point of view that when the hon.
Minister sent his Bill to the country,
there was such an amount of support
1o him that I should think his original
idea was supported perhaps more
than he himself imagined. His first
reaction was that he did not want the
commitment procedure. Then, he sent
his Bill to the country. With your
permission, 1 shall just read out the
names only who supported it. The
Government of Bombay supported it.
The Government of Madhya Bharat
supported it. The Punjab Govern-
ment fully supported it.- The Gov-
ernment of Uttar Pradesh supported
jt. The Government of West Bengal
supported it. The Government of
Rajasthan supported it. The Saurash-
tra Government supported it. Bilas-
pur, Delhi, Himachal Pradesh, Mani-
pur and Orissa supported it. That is
so far as the States are concerned.
Only one State, Madras (page 144)
did*not support it. In regard to the
opinion expressed by High Court
Judges and Sessions Judges, the pre-
ponderance of opinion was in favour
of this view that I think we are doing
a wrong thing in not.adopting it. Shri
Satalvad, the Attorney-General of
India supported it; the Bombay High
Court agreed; Justice Mudholkar of
the Nagpur High Court supported it;
Justice Falshaw of the Punjab High
Court and other High Court Judges of
Punjab supported it; Justice Maha-
patra of the Orissa supported it; Shri
M. C. Desai, 1.C.S.,, Judge, Allahabad
High Court supported it.

3 pMm.

Shri N. C. Chaiterjee:
does not support it;

Dr. Katju

Pandit Thakur Das Bhargava: It is
his own proposal.

Then the Judicial Commissioner,
Ajmer, Judicial Commissioner, Bhopal,
Advocate-General of Rajasthan, Judi-
cial Commissioner of Kutch and a
wery large number of Sessions Judges
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supported it. They know what they
mean. They fully realise the impli-
cations of it. When I see the pre-
ponderance of opinion expressed by
persons who had much to do with
this commitment procedure, I think
the brain wave which has been as-
cribed by my hon. friend to the Home
Minister was a nice brain wave. It
was supported all over the country.
Only some bar associations did not
support it. If you kindly read pages
143 to 167 of Supplement D you will
be pleased to see that there is such
a large preponderance of opinion in
favour of the view that I must submit
that what I stated to start with at the
time of the consideration stage is per-
fectly true. Left to himself Dr. Katju
would have maintained it, because he
wants speed. But the misfortune is
that some hon. Members of the Joint
Select Committee did not like it
I do not blame them. It is only a
question of one’s feeling in the matter.
I have expressed my view on the sub-
ject; my hon. friend Pandit Krishna
Chandra Sharma does not agree with
me. What I maintain is that there is
such a large volume of opinion that
the hon. the Home Minister would
have been perfectly justified in com-
ing to the decision that there should
be no commitment stage at all. I am
of that view even now and I do not
think any useful purpose would have
been served by this Bill if you con-
tinue to have this commitment stage
even now. Therefore, I have given
notice of two amendments which I
‘would ask the House to seriously
consider.

Dr. Katju: Number?

Pandit Thakur Das Bhargava: Nos.
390 and 395.

As 1 said before and as the House
knows, there was an Act called the
Punjab Public Safety Act in which
there were similar provisions; there
was direct commitment to the Ses-
sions Court from the Public Prose-
cutor or the Police; there was no com-
mitment stage at all. This law work-
ed very well and has been tried also.
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In my amendment No. 395 I have
tried to put the wording in the pro-
visions of the Public Safety Act. I
may in this connection say that it was
at the instance of the Punjab Gov-
ernment that the provision that there
should be no commitment proceedings
was originally incorporated in the
Bill. The opinions of the Sessions
Judges are given in the pages 1 have
mentioned. The Delhi Sessions
Judge Shri Kapoor has expressed his
view that this has worked very well.

Shri Raghubir Sahai: The Punjab
Government have changed their opi-
nion now.

Pandit Thakur Das Bhargava: Have
they? 1 am rather surprised. All the
High Courts are of this view. The
Punjab Government itself suggested
to the hon. Home Minister that they
had this provision in the Public Safety
Act and the law should be changed.

" Mr. Chairman: The whole amend-
ment was undertaken at the intiative
of the Punjab Government.

Pandit Thakur Das Bhargava: This
was admitted by the hon. the Home
Minister himself on the floor of the
House,

Shri U. M. Trivedi: Is that Act still
in existence?

Shri S. V. Ramaswamy: Was it an
emergency legislation?

Pandit Thakur Das Bhargava: It
was for a short time; otherwise the
Punjab Government would have had
no occasion to write to the Home
Minister.

I would therefore suggest that my
two amendments may be considered
by the House in all seriousness. I
know that the law has been changed
at the instance of the Joint Select
Committee. I have some hard words
to say about the Committee, I do not
wish to wound anybody’s feelings, but
that is my opinion. When it was an-
nounced that there is going to be a
reform of the criminal procedure, I
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was very happy. I am at one with

the hon, the Home Minister that

speedy justice should be secured. . . .

Pandit Munishwar Datt Upadhyay:
Not at the cost of justice.

Pandit Thakur Das Bhargava: I
am coming to justice also. As at pre-

.sent witnesses are tampered with.

The Select Committee has been pleas-
ed to alter these provisions.

[Mg. DepUTY-SPEAKER in the Chair]

The Select Committee recommenda-
tions have been very rightly altered
by Shri Datar in one important res-
pect. I thank him for that. I do not
want the accused to stand like a mute
figure in a Court of law, the accused
standing there without uttering a
word, whereas one guestion from him
may lead to the collapse of the whole
case. I cannot think of any Court in
which this will be allowed. My re-
gret is all the greater, because such a
commitment proceeding serves no
purpose. According to me commit-
ment proceedings serves two purposes:

They apprise the accused with re-
gard to the case to a certain extent.
According to many rulings of our High
Courts, the real purpose of the com-
mitment proceedings is that in such
cases where there is no chance of a
conviction in the Sessions Court the
accused may be discharged and not
committed.

Dr. Katju: Are they discharged?

Pandit Thakur Das Bhargava: They
are discharged. According to the hon.
Home Minister only one per cent. of
the cases is discharged. I do not know
where he got this figure from.

An Hon, Member: From the U.P,

Pandit Thaker Das Bhargava: I
know of several cases in which dis-
charges have been ordered. If the
proposition is that this commitment
in the Criminal Procedure Code is for
the purposes of seeing that only cases
with reasonable chances of conviction
are sent up, all other cases should be
discharged.
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charges made frequently?

Pandit Thakur Das Bhargava: They
are made and if they are not made,
why are they not made? The rulings
are that the benefit of doubt should
be given to the prosecution and in
every case there should be a com-
mitment when conviction is possible,

Mr. Deputy-Speaker: To the accus
ed? 2

Pandit Thakar Das Bhargava: When
1 said, for the benefit of the prosecu-
tion, I meant it.

Mr. Deputy-Speaker: You mean in
committal cases?

Pandit Thakar Das Bhargava: Ac-
cording to our High Court rulings
only such cases where there is a pos-
sibility of conviction should be com-
mitted.

Dr. Eatju: My hon. friend’s plea
is that before committal to sessions
there should be a preliminary trial
before a Magistrate, in which a very
serious case may be acquitted by him
because he ‘thinks the prosecution
evidence is untrustworthy. So far as
the difference between prima facie
evidence and untrustworthy evidence
is concerned, my hon. friend is plead-
ing for untrustworthy evidence....

Pandit Thakur Das Bhargava: The
Home Minister rises in his seat and
puts certain things in my mouth
which I have never said and will
never say. (Interruptions).

Dr. Katju: He wants the rulings to
be changed. The rulings say that the
Magistrate should only see the prima
facie evidence and not go into the
merits of the evidence. He says that
he wants these rulings should be
changed.

Pandit Thakur Das Bhargava: My
bon. friend says there is one per cent.
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Dr. Katju: Of course; let us make
it two, if you want....

Pandit Thakur Das Bhargava: It is
entirely wrong. We know in the
Sessions there are according to hon.
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Minister 83 per cent acquittals.
Many cases in which  there
could be no convictions go

before Sessions Judges since you have
made these rulings possible. That is
a fact. I want that these rulings
should be changed and only in those
cases in which there is a reasonable
chance of conviction commitment must
be made. First of all, you make this
rule and then you.say....(Interrup-
tions). The Home Minister is in charge
of the entire thing. What are the
words you are putting here....
(Interruption).

Dr. EKatju: He wants first there
should be a trial by a Magistrate of
the first class in every murder case
and a second trial by the Sessiuns
Judge. ... (Interruptions).

Pandit Thakur Das Bhargava: 1 do
not want any commitment proceed-
ings as the hon. Home Minister was
also of the view. But he has yielded
to the blessed Select Committee. In .
this House we cannot have our amend-
ments passed. 1 know this difficulty.
I know that I can convert the whole
House to my own view but at the
same time I know that I cannot
succeed against the Home Minister in
getting the commitment procedure
eliminated. It is he who brought the
original Bill saying that there should
be no commitment and I am support-
ing it. Now, you yourself do not sup-
port me. It is the Members of the
Select Committee who forced his
hands. If he is left to himself, he
will agree....

Dr. Katju: I am always frighten-
ed at you........

Pandit Thakur Das Bhargava: On
the contrary 1 always love and res-
pect the hon. Home Minister. (Inter-
ruptions).

An. Homn. Member: Love and respect
are dangerous....

Mr. Deputy-Speaker: Both attitude
seems to be possible,



1593 Code of

Pandit Thakar Das Bhargava: I am

very glad you are recomciling. I will ~

only get half an hour if I am not
interrupted.

Mr. Deputy-Speaker: The whole
thing must close at 4 o'clock.

Pandit Thakurdas Das Bhargava: At
4-30.

Mr. Deputy-Speaker: At 4 o'clock.
Dr. Katju: I should reply.

Pandit Thakur Das Bhargava: It is
my misfortune that whenever I rise to
speak the question of time comes be-
fore me and I am not even allowed to
take the time of half an hour which
you were pleased to allot......

Mr. Deputy-Speaker: The hon. Mem-
ber can take half an hour.

Pandit Thakur Das Bhargava: 1 am
not going to take more time than the
other hon. Members....

An, Hon. Member: There are many
other Members who are anxious to
speak on this.

Dr. Katju: My hon. friend, when he
was in the Chair, used to give only 15
minutes.

Pandit Thakur Das Bhargava: Idid
not reduce the time. When I started
I gave the ruling that the Deputy-
Speaker has stated that half an hour
is a reasonable time; that is what I
said. Just as he has done, before he
puts things in my mouth which I have
never said.

My first point is and I regret it as
a great tragedy—that the commit-
ment procedure is still there because
according to me this commitment
procedure is responsible for a good
many acquittals in Sessions cases.

I was coming to the point that if
the commitment procedure is there,
how can we improve it? The Select
Committee have done a great wrong
to the accused in this country. Inthe
first place when Mr. Trivedi was
speaking and making out a point that
it is not evidence under section 164, 1
gave him to understand that from a
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certain point of view, from the point
of view that the accused is better in-
formed of what the case against him
is, this is useful to a certain stage.
But the provision under 164 that if a
witness is examined, he will not be
cross-examined in a Commitment
Court, is very wrong; it is a wrong
procedure in so far as it dis-entitles
every accused to earn a discharge. It
is not alone. I do not know from
what point of view the Select Com-
mittee has made other changes. If
there was not sufficient material on
the record, why should the accused be
sent up; he should not be seni up.
Now the words are: ‘if the charges
are groundless...” Then alone he can
be discharged. It is entirely wrong.
They have tightened the case against
him in many respects. This is not
alone. Section 540 has, to some ex-
tent by implication, been taken away
because the words are after certain
things are done the accused must be
examined. What is his examination?
The very essense of his examination
should be that he shsuld be asked
questions to explain incrimination
matters so that he may get a discharge.
I do not agree what Mr. Anthony in
his entire statement of the law that
the accused should in all cases be not
allowed to explain things that have
appeared against him. I understand
that a person can by making a state-
ment earn a discharge; that was the
original 209 also. The words are that
the accused could be examined to ex-
plain away the circumstances appear-
ing in evidence against him. These
words have been taken away under
clause 31. It means that now the
accused is at the mercy of the Magis-
trate and he can be cross-examined.
It is entirely wrong; it is putting the
cart before the horse. My humble
submission is this. The sub-inspector
would have in the hollow of his hand
the life of the accused. He will have
his own way; it is in his hand to exa-
mine one witness who was present at
the actual commission of the offence
in the Commitment Court ‘and one
witness under sec. 164 in some other
Court. The other witness examined
elsewhere under sec. 164 cannot be
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examined by the Commitment Court.
Supposing he makes a statement which
beliefs the entire prosecution case he
could not take advantage there.
Therefore, my submission is that the
whole scheme of this Act is that the
accused will never be discharged.
The words ‘must be groundless’' have
been put in this section 207A and
section 253 had been deleted so that
there can be no discharge in any
warrant case based on police report.
It is impossible now. I, therefore,
submit that the House should see the
amendments which I have tabled and
it would be well advised tp accept at
least some of them and to make this
clause 207TA at least tolerable and ac-
ceptable.

1 submitted last time also another
point. The hon. Home Minister had
said in his reply that he will make
an arrangement so thatcopies are at
least given to these persons some days
in advance. Finally the amendment
was not accepted when I put in an
amendment in regard to 173. Now
also, I have got an amendment in 207
that copies must be given at least ten
days in advance. Am I making too
great a claim: The hon. Home
Minister has very kindly agreed to
give copies to the accused and I am
glad he has made this provision
though I know in many ecases this
provision will not only be unnecessary
but distinctly bad. Only fifteen per
cent. are literate in India and one can
assume there are fifteen per cent.
literates in jafls. Will you give them
"iron safes for keeping the copies?
.What will be the use? In every case
ths accused 18 not defended by a coun-
sel. Will you provide a counsel in
every case—warrant or other cases.
You give a copy to those who want
a copy, who will require a copy and
who will make use of a copy. What
is the use of giving a copy to all illite-
rate accused who are undefended?
What will they do with them? It is
only in certain cases that copies will
be required. The hon. Home Minister
has been very pleased to grant copies
free of cost to all accused and I
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welcome this and ‘congratulate him
upon this.

Mr. Deputy-Speaker: There are
some old offenders who do not want
a lawyer to defend them. They
defend themselves.

Pandit Thakur Das Bhargava: I am
referring to giving of copies. 'What
is the use of giving them these oopies
unless you give in advance? If you
give the copies before ten days, the
counsel for the defence will study
them, then find out certain points for
cross-examination. You give it there
and then. I do not know if it makes
for speed or delay. I submitted this
and the Home Minister said that he
will accept it. But, he has forgotten
because he has too many things in his
mind. He says that he cannot accept
anything.

Shri Gadgil (Poona Central): Res-
trict it to seven days.

Pandit Thakur Das Bhargava: [
submitted that according to article 22
of the Constitution, the accused is
entitled to know as soon as possible
the grounds of his detention or arrest
and the accused has also the funda-
mental right to be defended by
counsel. I raised this point even at
the time when the Constitution was.
being framed. I said, you give the
full right to cross-examine, Dr.
Ambedkar said that this is an elemen-
tary thing and that defending includes.
cross-examination, I submit that this
truncated right of cross-examination
is not full right to cross-examinatiun,
We are really going against the Con-
stitution in giving a truncated right
of cross-examination.

Bhri Gadgil: How many times he
will have the right of cross-examina-
tion?

Pandit Thakur Das Bhargava: At
least a reasoaable opportunity must
be given, If one witness says cone
thing and I know that the other wit-
ness is not going to corroborate him,
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1 should be able to cross-examine the
other man. If there is not that right,
Shri Gadgil knows that it is not full
cross-examination. For how many
years has section 256 been on the
statute-book? Has any person raised
any objection so far? You say, speed.
On the very day section 256 is availed
of, you can allow defence witnesses
to come. There is no question of
adjournment at all. You want to take
away section 253 and see that no per-
son shall be discharged. Either send
a man to jail or acquit him; there is
no third choice.

Shri Gadgil: No, no.
Some Hon, Members: No, no.

Pandit Thakur Das Bhargava: I
shall stand corrected if any hon.
Member can point out any provision
in this regard that now in warrant
cases on police report there can be a
discharge. There can be no discharge
in 3 warrant case. In the commitment
stage also, only if the case is absolu-
tely groundless, there can be dis-
charge.

Shri U, M. Trivedi: Shri Gadgil
does nnt know criminal law.

Pandit Thakur Das Bhargava: No,
no. I have great respect for him.

Shri Gadgil: At least I know cri-
minals very well

Pandit Thakur Das Bhargava: I was
submitting that this provision for
cross-examination of witnesses is even
now very unsatisfactory. I want that
all witnesses to the actual commission
of the offence, whom the prosecution
wants to be produced at the trial,
ought to be produced here: not a man
less. This section 164 and other things
must go away. I have no time; other-
wise, I would have given examples to
show how this provision is liable to
be misused. Suppose there is only
one man who has seen the occurrence,
what happens? He will be examined
under section 164, What will be there
for the commitment -court and the
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L3
accused. He will be committed un-
heard. Section 164 statement is the
only evidence against him. Still he
will go to the Sessions Court., I have
no time to deal at length with all
these points, points which are obvious
to me, but which are not obvious un-.
fortunately to Shri Datar. So far as
cross-examination was concerned he
said on a previous occasion, we have
given the right to the Court to put
questions and cross-examination is
included inthat right. He forgot that
under section 165 of the Evidence Act.
the Court has the absolute right to
put any questions, relevant and ir-
relevant. You kindly look into the
matter and make u provision which
will be worthy of this country, by
which a person can be able to get g
discharge in the committing Court.

I have got many other amendments.
As there is no time, I shall leave them
to the discretion of the House and I
will not waste the time of the House.
But, in regard to the procedure in.
warrant cases, I mwust submit a few
points. I aln saving my time by not
speaking on these amendments to be.
able to speak on the warrant case.
procedure. My difficulty is this. In.
the days of the British, all the lawyers.
and the entire country was given to,
understand that a charge can only be
framed on the basis of the prosecu-.
tion evidence which was before the
Court. As you know, under section
254, if there is a prima facie case, a
charge was framed. If there is no,
evidence on the side of the prosecu-
tion or if the Court disbelieved it, a
discharge could be earned under
section 253, Now, according to the:
present provision, it is not the prose-

" cution evidence which is the basis of

a charge; but the accusation made by
the police in the challan papers is the
basis of the charge. This is entirely
wrong In prineciple. All the contro-
versies have arisen from this. "My
humble submission is this, Unless and
until. ...

Mr. Deputy-Speaker: What the hon.
Member suggests reduces itself to a
summons case procedure. Practically
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in summons cases, the accused ap-
pears, the case against him is given to
him, he is asked to state his and the
case starts. Opportunity is given to
him to cross-examine the prosecution
witnesses. Then, he can bring his
defence evidence and so on. All the
evidence recorded in the police diary
is given to him. He is asked to say
whether he is guilty or not guilty and
then you proceed to charge.

Pandit Thakur Das Bhargava: [
quite agree with you. One simple
question, guilty or not is asked. Even
in the Sessions Court, this question is
asked. There is no bearing. He may
be cross-examined by the Court. The
Court willbe atliberty to put any
guestion, and he may be forced to say
anything not only to explain the
circumstances against him, But
independently, the Court has the right
to cross-examine. I kmow that this
provision will not be abused. But,
if the Court so chose, it is liable to be
abused. In warraat cases, as soon as
the accused goes there, the Court will
see whether what is contained in the
police papers and fhat material is
suificient to charge him and the Court
will at once charge him without hear-
ing a single witness. After that is
done, the prosecution evidence will
be recorded and then the defence

evidence will be recorded. There is
an end of the matter.
Mr. Deputy-Speaker: That means,

asking the accused to disrlose his
case, if he does not disclose, put ques-
tions to him and then on his cwn
admission convicting him. At any
rate no guestion is put in a summons
case. It is open to ask or pot. But,
such an examination may mean you
bring out matters and put question
which the accused knows he need
not answer. He unwittingly says
something and you use it against him
in the prosecution,

Shri N. C. Chatterjee: Even things
which capnot be proved -by the prose-
cution could be brought out in that
exammation.
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Pandit Thakur Das Bhargava: T
am submitting that the procedure was
like what you have pointed out. You
ask, what is your defence. After the
accused says that this is the defence,
the prosecution witnesses come and
prove that the defence is wrong. The
prosecution witnesses will make state-
ments with a view to annihilate the
defence version. That is the crux of
the arguments of Shri Frank Anthony
who was very angry. He was right
when he said that it is entirely wrong
to ask the accused what his defence
is and then bringing the prosecution
witnesses and then the defence evid-
ence. Therefore, we have been
rightly insistirg that on the ground
of speed....

Mr. Deputy-Speaker: The hon.
Member says that every opportunity
should be provided as in a summens
case except that the accused can be
examined.

Pandit Thakur Das Bhargava: My
hon, friend th= Home Minister is not
here. He said in this House in these
very words: 1 do not know what is
the difference hetween g summons case
ang a warrant case. This iz an old
pattern. of 60 or 70 years. Why then,
this double or treble cross-examina-
tion, he said.

Shri N. C. Chatterjee: He said, I
would love to be tried under such a
procedure.

Pandit Thakor Das Bhargava: Yes,
He said if he were to be tried, he
would like to be tried as in a summons
case. The defence lawyers in the
House and the public outside includ-
ing Judges think otherwise. That is
the opinion of all except the Home
Minister. I think this is a wrong
way of putting things. I think the
Home Minister must look at these
things from the point of view of the
accused. He has neither been an -
accused nor a practising lawyer in a
Sesgions Court. That is my misfor-
tune, .

There are many othef provisions
which 1 would like to refer to. I
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leave those sections to their fate. But,
I want to submit for your considera-
tion one very important point. Today,
if there is a private complaint, the
procedure is entirely different. In a
private complaint case, there is double
cross-examination wunder the Code.
There is section 253 and the accused
can earn his discharge. There will
be a charge only on the basis of the
prosecution evidence. The entire set
of these sections is there for a private
complaint case. Similarly, in a com-
mitment case, so far as a private com-
plaint is concerned, all the previous
provisions are there.

Mr. Deputy-Speaker: Therefore,
the_hon. Member suggests if a person
wants to get the accused convicted on
a private complaint, he must add a
congnisable offence and induce the
police to charge-sheet on that offence
also.

Pandit Thakur Das Bhargava: Ordi-
narily, the private complaint comes
in sessions cases, only when the com-
plainant has failed to convince the
police of the truth of his case; then
only, he comes in with a case of this
nature. Then, he is given so many
rights, first of all, those rights, and
then these rights. Now, what do we
find? In article 14 of the Constitu-
tion, we find there is equality of pro-
tection. My hon. friend Pandit K. C.
‘Sharma has elaborated that point al-
ready. So, I will not elaborate that.
But I would submit that there must
be some uniformity in law. What was
the difficulty in the previous law?
‘The previous law was uniform. Why

do you want to change it now? In

whose interest do you want to change
it? What is the difficulty that you
have felt, that you want to change it?
‘There is no reply to that. I wait for
a reply still. There is no reply that
‘the difficulty was this or that except
perhaps that you want that the police
should succeed in every case. ‘This
is something which is entirely wrong.
‘We know the percentage of cases,
where there is conviction at present;
there are about fifty per cent. con-
victions in warrant cases. Perhaps,
the hom. Home Minister wants that
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the percentage of convictions should
reach the figure of eighty per cent,
which it was not so beforehand. Why
I am speaking with so much feeling
is because I do feel that if this Cri-
minal Procedure Code comes into
practice, many innocent persons will
be sent to jail in warrant cases, that
many more will be sent to jail than
now....

Some Hon, Members: No, no.

Pandit Thaker Das Bhargava: ....
because the cross-examination right
will not be there. I can accept the
‘no', since I cannot prove my case
now; since he cannot alsoc prove his
case, he can ocertainly say, no. But
there is no doubt about it, because the
right to cross-examine is not there;
the entire evidence from the witnesses
will not be brought out, and therefore
there will be difficulty to the accused.
I wish that somé of us were tried in
warrant cases, and then we knew
that when a witness......

Mr. Deputy-Speaker: I would ask
the hon. Minister one thing in this
connection. If speed is ome of the
main considerations, instead of saying
that a charge may be framed, and
thereafter an opportunity will be giv-
en to cross-examine witnesses, have
the present procedure of allowing
cross-examination at the earlier stage,
and of examining such other witnes-
ses as may be necessary, only with
the permission of the Court, after the
charge is framed. I am only suggest-
ing this as an alternative. Instead of
framing the charge straightaway and
asking the accused what he has to say,
so that the prosecution may build up
its case, and by his own mouth, the
accused will be convicted, instead of
allowing that, if speed is one of the
main considerations, let the cross-
examination be done at the earlier
stage, and let the Court come to a
conclusion as to whether the accused
ought to be discharged or not; if the
Magistrate comes to the conclusion
that a charge has to be framed, then
since the accused had an opportunity
to cross-examine at length at the
earlier stage, the Magistrate may, if
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he thinks necessary to amplify of
clarify a particular issue, allow in his
discretion one or two persons to be
brought in once again and be cross-
examined.

Pandit Thakur Das Bhargava: I am
very glad that you have taken this
view, because according to the Con-
stitution. ...

Mr. Deputy-Speaker: What I sug-
gested now is this, Ina warrant case,
it merely reduces itself to the existing
procedure. But what is being sought
to be done is this. In the interests of
speedy administration of justice, you
say, decide on the police report, and
whatever other statements are there;
at the earlier stage, no witnesses need
be examined. On the basis of the
police record and the police state-
ments alone, and with such examina-
tion of the case, as the Magistrate
might think necessary, he can dis-
charge the accused, or he can frame
a charge. It is only after the charge
is framed that the witnesses for the
prosecution will be examined, and the
accused shall have the right of crcss-
examination, and then he will lead
his own defence. This is the proce-
dure that is sought to be introduced
now. The objection that is taken to it
is this. Before the prosecution comes
out with its own evidence, except per-
haps with what is recorded in the
police diary, and some other state-
ments that might have been recorded
under section 164, the accused is ask-
ed to explain his case, and the Court
can elicit certain answers also from
the accused; it may not be by way
of cross-examination, but the Court
can put him questions and elicit
some answers; and the accused will be
obliged to answer them, and unwit-
tingly he may say something on ac-
count of which the prosecution might
develop its case suitably. Cannot this
procedure be reversed or reverted?
Instead of allowing a cross-examina-
tion after charge, let the cross-examina-
tion be before charge, and let there
be no cross-examination after charge,
except in cases where the Magistrate
thinks that such cross-examination Is
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Recessary.
Dr. Katju: Will that be accepted”

Mr, Deputy-Speaker: I think that is
much better than this,

Dr. Katju: If that is acceptable to.
the House, I have no objection....

Mr. Deputy-Speaker: That is pre-
ferable to this.

Pandit Thakur Das Bhargava: [
am only saying that I am very glad., .

Dr. Eatju: You need not be glad;
let me just complete what I have to
say. Either I am on my legs, or my
hon. friend is on his legs.

Mr. Deputy-Speaker;: The hon.
Member Pandit Thakur Das Bhargava
will kindly resume his seat.

Dr. Katju: That was the original
proposal in the Bill. But the Select
Committee went into it, and 49 Mem-
bers were there, very eminent mem-
bers of the profession, and they said
that there should be an unrestricted
right of cross-examination  after
charge. - Secondly, they said—I am
only repeating what they said—that
the whole prosecution case invariably
depends upon the investigation, and
upon the statements made before the
police, which I have always been
calling throughout here as diary
statements. The accused sees the
diary statements, and those diary
statements contain the police case
against him; let the Magistrate see
whether on those diary statements,
there is a prima facie case against
the accused or not. So far as the
question of examination of the accus-
ed is concerned, the Select Commit-
tee was of the opinion that it would
not be any lengthy examination. It
would be of the form: ‘Are you
guilty, or are you not guilty? Have
you committed this offence, or have
you not committed this offence?” Of
course, for the sake of argument, we
may contemplate here theoretically
that the Magistrate will enter into all
details and put him all sorts of ques-
tions. But I tell you, no Magistrate
would do it. The Select Committee
was very anxious that an opportunity
should be given to the Magistrate to
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say that on those diary statements
and other statements which may be
there, there is no case whatsoever
against the accused, so that the ac-
cused may be saved the misery of a
long trial; otherwise, the case should
begin. Please remember that under
the current procedure, or the present
procedure, the accused sees the diary
statements only when the witness
goes into the witness-box. And the
Select Committee thought that it
was a great boon or a great advantage
conferred upon the accused that he
had all those papers supplied to him
seven or eight or even ten days be-
fore the trial, and therefore, it was
no use further giving him the right
to cross-examine. Otherwise, I am
personally very happy....

Mr. Deputy-Speaker: It is no
doubt an advantage to the accused
that he has all those papers supplied
to him.

Dr. Eatju: May I submit ore nrore
thing? In all these discussions, we
should never forget the poor Hamlets,
namely the witnesses; they should be
as little inconvenienced as possible.
After all, they come here to assist the
administration of justice, and they
should not be asked to come once,
twice, thrice and four times.

Shri Dabhi: If Government accepts
my amendment No. 9, then every-
thing will be all right.

Mr. Deputy-Speaker: It is not that
we are thirsting for want of words
or expressions, We can put it in any
language, if the substance is agreed.

There is one other point. Does the
hon. Home Minister feel, after so
much of experience of the police
handling these cases, that they will
frame their police diary and their re-
cords in such a manner that even by
:;r;lerely looking into them, it is likely

at....

Dr. Katju: As I said, I am express-
ing my own opinion in the light of my
experience. It is quite pessible that
your experience may be- quite differ-
ent, But I have no doubt whatscever
that after locking into the police
diary statements, the accused will get
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the clearest notlon as to what the
police case against him is.

Mr. Depuiy-Speaker: But he is
mum. He cannot cross-examine.

Dr. Kafju: I am not saying any-
thing about his keeping mum. What
1 am saying is that after reading «he
police diary statements, he gets to
know what the police case against
him is....

Mr. Deputy-Speaker: That is all
right.

Dr. EKatju:....because it is on the
basis of the diary statement that the
police sends a charge-sheet, and in
that charge-sheet, they set out what
their case against him is. That is all.

Mr. Deputy-Speaker: The only
point is this. Why should a charge be
framed merely on the basis of the
police diary?

Dr. Katju: No, no. The charge-
sheet does not mention the names of
the witnesses or what ome Witness
said or the other witness said.
It is the diary statement which
gives all these. -

Shri U. M. Trivedi: On a point of
information. You are putting a ques-
tion on charge, and the learned Home
Minister is answering the question of
charge-sheet. That means the police
report?

Dr. Katju: I am using the word
‘charge-sheet’ not in the sense of the
charge framed by the Magistrate; but
1 am referring to the charge-sheet, to
the report made by the police to the
Magistrate, when they are submitting
their case,

Mr. Deputy-Speaker: There can-
not be two opinions now on the point
that the accused should be enabled
to get copies of the diaries which
form the basis of all attack against
him. Therefore, to that extent, the
accused has an advantage today.

Dr. Katju: May 1 say one thing
more? Can you conceive of a case
where the prosecution evidence ren-
dered at the trial is a great departure
from the diary statements? Can that
case possibly succeed?



1607 Code of

Pandit Thakur Das Bhargava:
Many cases have succeeded.

Dr. Katju: I do not want to inter-
fere with my hon. friend Pandit
Thakur Das Bhargava....

Pandit Thakar Das Bhargava:
Very kind of you.

Dr. Eatju:....because there are
many other hon. Members to speak.

Mr. Deputy-Speaker: I do not know
what is the experience of the hon.
‘the Home Minister. Leave alone the
other clauses where there is a differ-
ent procedure. The benefit of doubt
ought to be given in favour of the
prosecution so far as committal cases
are concerned. I mean cases where
every care is taken to throw it out
by cross-examination and not allow
a charge-sheet to be framed. Nobody
waits until a charge is framed.

Dr. Katjn: I do not know Your
experience and my experience may

differ. I believe there are very Tew
cases which are thrown out before
the charge is framed.

Shri Raghavachari (Penukonda):
No, no.

Pandit Thakar Das Bhargava:

There are a very large number of
cases.

Dr. Katju: Everybody says ‘No'.

Mr. Depuiy-Speaker: Let me put
one more question, Does the offer
stand that instead of opportunity
being given after the charge, the
opportunity iy given in the first in-
stance? If the House is agreeable, is
the hon. Minister willing to accept
it?

Dr. Katjun: That is what was in the
original Bill,

Shri Tek Chand: Clauses 36 and
37 of the original Bill.

Dr. Katju: My own anxiety all
through has been that there should
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be one full cross-examination.
The second cross-examination may
be subject to"the discretion of the
Magistrate so that the witnesses may
not come. The Select Committee
said that that one full opportunity
should be given after charge.

Mr. Deputy-Speaker: If the House

Dr. Katju: . .. that it should be
before, I have no objection.

Pandit Thakur Das Bhargava: I am
very glad that you have been pleased
to ask the hon. Minister to kindly
consider the wishes of the House in
this matter and he is agreeable to it.

Mr. Deputy-Speaker; That is the
original proposal.

Pandit Thakur Das Bhargava: I
have submitted two or three points
and I have a few more. The first is
this I beg to ask very humbly the
hon. Minister, when he says that
ihese statements under section 162
will not be used for any purpose
whatever except that of cross-exami-
nation, is he not wusing all these
papers for the purpose of framing a
charge?

-Mr. Deputy-Speaker: Now, he is
agreeable. Why unnecessarily stress
that?

Pandit Thakur Das Bhargava: The
point is this. AIl these statements
before the police should not be uti-
lised for the purpose of prejudicing
the Court against the accused.

Mr. Deputy-Speaker: The hon.
Member knows that under the Code,
copies of the diary ought to be sent
to the Magistrate. They are always
with him from the earlier stage of
the proceedings. Does the hon. Mem-
ber suggest that the Magistrate does
not know about them?

Pandit Thakur Das Bhargava:
They sre only sent to the Police.
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Mr. Deputy-Speaker: No, no.-

Pandit Thakur Das Bhargava: Ac-
cording to a particular section—172—
the Court can call for it from the
police officer.

Shri U. M. Trivedi: Ordinarily it
goes to the Magistrate.

Pandit Thakur Das Bhargava:
Never, Only under section 172 the
Court can call for it.

Shri 8. V. Ramaswamy: Only state-
ments recorded in the inquest are sent
to the Magistrate; other statements
are not sent.

Pandit Thakur Das Bhargava: In-
quest under section 174 is not police
diary as such.

Shri N. C. Chatterjee: Section 172(2)
of the Code of Criminal Procedure
says:

“Any Criminal Court may send
for the police-diaries of 3 case
under inquiry or trial in such
Court, and may use such diaries,
not as evidence in the case, but
to aid it in such inquiry or trial”.

Mr. Deputy-Speaker: He is getting
that. What is the objection? If it is
not automatically sent, he can send for
and look into it,

Pandit Thakur Das Bhargava: But
the Court cannot utilise it for any
purpose. Police diary is quite diff-
erent thing from statement under
162. The latter could not be used for
corroboration of the prosecution wit-
ness.

Now, the hon. the Home Minister
has made this law, It will first of all
be used by the court and the Court
will be prejudiced while the charge is
framed on the basis of those state-
ments. I am indebted to my friend,
Mr. N. 8. Jain, for this; he is perfectly
right when he raised this objection.

1 was submitting another point.
You have been pleased to ask the
Home Minister about it. There is an
article in the Constitution, article 20
(3), which says that no accused shall
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be convicted out of his own mouth.
Now, under these sections, the accused
can be examined and cross-examined.
He can be examined at pleasure. The
simple question will never be put—
are you guilty or not? This is the
way of putting the question, but the
hon. the Home Minister's gquestion
will be: what reply do you make to
the allegations in the police statement?
My humble submission is it offends
against article 20(3) of the Consti-
tution.

Now, Sir, I was very sorry I made-
a mistake in saying that the warrant
procedure had been brought to the
level of summons procedure. In a.
summons procedure, the only question.
asked of the accused when he comes
into the dock is, first of all, show
cause why you should not be convict-
ed. He need not make a statement of
facts, Here in the warrant case he
will be asked to make a statement of
facts. It is topsy-turvy.

My humble submission is that all
these defects which I have pointed
out—some of them by my friends.
also—, unless these hurdles are cros-
sed, we are not justified in thrusting

" this Bill down the throats of the coun-

try, when the country has not been
able to express its opinion on all these
provisions. What did the Select Com-
mittee do? They refused to consider
other amendments in respect of which
no opinion was taken. The country
never agreed to the truncated commit-
ment procedure, The country
said—either commitment procedure
or no commitment procedure. The
country never said that such a pro-
cedure in which a person cannot be
discharged should be adopted. Inthe
original Bill, the hon. the Home:
Minister gave two occasions for cross-
examination. A person could say, to
start with, ‘All right. I do not cross-
examine, I reserve it after the charge”
and afterwards he could say: ‘All
right. I will cross-examine now’.
Under the provision made by the
Select Committee, he will be allowed
only one cross-examination. Now, if
the hon. Minister is allowed to have
his own way, I know that a judiciat
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‘mind would never agree that the ac-
cused should not be given such a right.
‘He should have the right as proposed
in the original Bill, though I am not
satisfied with those provisions. The
double right of cross-examination
must be there. But the difficulty is..

Mr. Deputy-Speaker: I am afraidl
-must give opportunities to some other
hon. Members also.

Pandit Thakur Das Bhargava: Let
-me finish my last prayers to the hon.
"Minister. The Home Minister is too
good. He came with the original
‘Bill under which there was no com-
mitment. Then the Select Committee
asked him to take away the right of
-eross-examination. We requested him
to kindly agree to cross-examination.
He has agreed. Similarly I would
request him to allow the double right.
“The double right was there—at least
one and a half times in the amending
Bill. The Select Committee asked
him to give only one right. You have
‘been pleased to express our wishes.
1 would only request him to kindly
agree to the wishes of the House and
see that in warraat cases, there is
-some semblance of justice. Otherwise,
if cross-examination is not allowed,
it is a travesty of justice.

Pandit Munishwar Datt Upadhyay:
‘It should be postponed.

Shri N. 8. Jain: I want only one
minute. I would suggest something.
1 only wish to say that as far as

‘warrant procedure is concerned, it .

is something which has got to do with
the Constitution itself. I might be
wrong in this view, but with due res-
pect to the Home Minister, I am sub-
mitting that it should be re-examined
in the light in which my friend,
Pandit Thakur Das Bhargava, has ex-
‘plained it—that these section 161
statements are hereby to be used for
the framing of the charge which, al-
ready we have said wunder section
* 162, shall not be so used. So I think
1t will not be difficult to postpone
the consideration of this clause till

1 DECEMBER 1954  Criminal Procedure 1612

{Amendment) Bill

tomorrow and then just examine
this point.

Shri R. D. Misra: On a point of cor-
rection. I referred to the statements
of Chief Justice Mahajan, Mr. Justice
S. R. Das and the hon. the Home
Minister’s circular. Those are all
recorded in group C and not in group
D supplied to us.

Shri N. C. Chatterjee: I think all
sections of the House are cognizant
that there is a good deal of delay in
criminal trials in India and it is as-
suming serious and phenomenal pro-
portions and really our administra-
tion of criminal justice 1is being
brought into disrepute, and we should
make a conscious effort to eliminate
delay in criminal trials. It is quite
right that one of the causes was, to
a large extent, commital proceedings,
although that was not the main
malady. The main malady has been
the inefficiency of the investigating
machine and the preoccupation of the
magistracy in diverse duties. The
latter cannot concentrate on doing
their Judicial work. Dr. Katju him-
self has frankly admitted in one of
his statements:

“Delay in criminal trials is very
often due to the procrastination
in police investigations™.

That has been the view taken by very
eminent and competent men.

The Government of Bihar has said:

“If police force is not efficient it
is not the fault of the Court or
the Criminal Procedure Code. It
will take a long time before detec-
tion can be possible by the police.
Their whole training -has been
different.”

Now, Sir, what I am pointing out
is this. I can understand Dr, Katju's
original Bill. But, with great respect
to the Members of the Joint Committee
1 have got to express my thorough dis-
agreement with the views of the Com-
mittee and the recommendations they
have made regarding new clauses 29
and 35. Look at clause 29. Clause 29
provides duality of committal proceed-
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complaint and those instituted on a
police report. Why this discrimina-
tiony Apart from constitutional point
—I have not considered that point. I
cannot say off-hand whether it would
be repugnant to the fundamental rights
guaranteed under the Constitution. If
that is so, then it is a serious matter
—it is illogical, it is inconsistent and
no reasons or justification has been
given. Dr. Katju's original proposal
for abolition of committal proceedings
was much better, according to me. Of
course, 1 strongly opposed this pro-
cedure of simply sending a man up on
police diaries, police statements and
certain other things. Even with some
modification thaé was much better than
the dual procedure contemplated here.

Mr. Deputy-Speaker: Even in the
original Bill there is the difference
between these two types of cases,

Siri N. C. Chatterjee: There was 1
difference in the original Bill.

Ir. Katju: There was difference.

Panlit & C. Sharma: Then. that too
was bad,

Shri N. C. Chatterjec: What I main-
tain is, abolition of cammittal proceed-
ings was much better ihan the peculiar
differentiation of committal proceed-
ings and the present turncated form
it is tak%ing now. Now, look at clause
35, Clause 35 is zlso contemnplating
two different procedures. I wou'd ask
the House to seriously consider Pandit
Thakur Das Bhargava's amendmenis
numbers 125 and 126, If you look at
his amendment number 125, you will
find he has recommended deletion cf
lines 11 to 13 on page 9. These lines
are:

“I’rovided that no statement shall
be recorded under this sub-sect'on
nf any person whose statement has
already been recorded under sec-
tion 164."

T agree with Pandit Thekur Pas Bhar-
gava that this proviso should be delet-
ed. As o matter of fact it {5 not -fair it
you keep this,

523 LSD
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Mr.: Peputy-Speaker: That means
the stateéffient of whoSoever has beeu
recorded, bhe-shall not be -examined.

Shri Patar: If his statement had
been recorded under section 164.

Shri N. C. Chiatterjee: That is actual-
ly my point.

Mr. Deputy-Speaker: The hon. Home
Minister said yesterday that in case
of eye-witnesses the accused will be
given a Tight to cross-examine. But.
he has eviden.ly overlooked this pro-
visp to sub-clause (4) which says that
the statement of whosoever has bzen
recorded under section 164, He shall
not be examined again.

Dr, Katju: I remember  this very
well. What I said yesterday was that,
according to this provision, the man
who has already been examined under
section 164, he shall never be produced
ang wit s whose stat ts have
not been recorded, they shall be pro-
duced before a Magistrate. The Joint
Committee Report says ithat these men
who are so produced shall be examin-
ed-in-chief, but their cross-examina-
tion will not be pszrmitied though the
Magistrate may put any guestions he
likes. The amendment is that these
witnesses who are in flesh and bload
before the Mag strate, should be allow-
ed to be cross-examined. The amend-
ment does not say anything about the
witnesses who are not produced at all
for the reason that their statements
had been taken already under section

164. I am only limiting my saying to
the cross-examination of those wit-
nesses who are actually physically

produced before the Magistrate.

Mr. Deputy-Speaker: That is clear.
The hon. Minister is not committing
himself to any particular course other
than allow cross-examination of those
witnesses whom the police choose to
produce as connected with the crime
or as being eye-witnesses. Is it not
open to the police to withhold all of
them and take only statements under
section 1647

Dr. Eatju: Of course, it is.
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Mr. Depuly-Spgaker: Therefore, that
right of cross-examination becomes
useless, negatory and infructuous.

Dr. Eatju: I am not going into the
merits of it. I am only trying to ex-
plain the provision as it stands. If
the House is of opinion that every
single eye-witness, whether he has
been examined under section 164 nr
not, should be brought before the
Magistrate, it can be accepted. That
is a matter of opinion. But, the Bill
makes that distinction whether for
good reason or bad reason.

Shri N. C. Chatterjee: What I am
pointing out is this. If you kindly
look at sub-clause (4), it says:

“The Magistrate shall then pro-
ceed to record the statements of
the persons, if any, who may be
produced by the prosecution as
witnesses to the actual commission
of the offence alleged......”

Therefore, the bbject was......

Dr, Eatju: You must also read the
provise which says: “Provided that a
man whose statement has been rerord-
ed under section 164, need not be pro-
duced.”

Shri N. C. Chatterjee: Quite right.

Mr. Deputy-Speaker: The hon. Mem-
ber takes exception to that proviso.

Dr. Katju: 1 quite appreciate it.

Mr N. C. Chatterjee: The reason be-
hind it is that the most material wit-
nesses should be produced at the earlier
stage. Now, sub-clause (5) says:

“The accused shall not be at
liberty to put questions to any such
witness...... =

We object to this strongly. In our
criticism we said that it would be a
‘dummy farce’. It will be like a
pantomime if this thing happens,

Shri S. V. Ramaswamy: You see the
amendment to that.
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Shri N. C. Chatterjee: I know that.
You are not a Deputy Minister as yet
Now, sub-clause (1) says:

“When, upon such statements
being recorded, such documents
being considered, such examina-
tion (if any) being made and the
prosecution and the accused being
given an opportunity of being
heard, the Magistrate is of opinion
that the accused should be commit-
ted for trial...... L4

Therefore, Sir, it contemplates the pre-
sence of the accused person, the pre-
sence of his lawyer, examination to he
recorded in his presence and an op-
portinity being given to him of a
hearing. We were saying that this
hearing would be a farce and therefore,
it is only right that this sub-clause 8§
is deleted.

Now, the Government is deleting
sub-clause 5 and, therefore, the accused
should be now at liberty to put ques-
tions so ihat on cross-examining at
this stage, if necessary—I am not
making his representation after cross-
examination—he must say: “Discharge
me”. What I am pointing out and
asking Dr. Katju earnestly to consider
is this. [f the prosecution wants to
make this safeguard being given for
the protection of defence of the accus-
ed: if this safeguard is sought to he
made illusory or useless, they can do
s0 by recording statements of material
or eye-witnesses under section 164.
Then it is not only that this section
would be illusory, but the other thing
will happen, that they cannot cross-
examine him and make any effective
statements,

Mr. Deputy-Speaker: The hon. Mem-
ber wants that the Home Minister
should go one step further.

Shri N. C, Chatterjee: That is what I
am submitting.

Dr. Eatjn: I understand it.

Mr. Deputy-Speaker: There is no
labouring the point. He has already
conceded that mere statement alone
was not enough, but, in accordance
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with the wishes of the large section
here, the accused must be given a right
to cross-examine those witnesses who
are eye-witnesses to scene. The only
further guestion is whether it is open
to the police to withhold them, or are
they bound to bring them. That con-
troversy stands, Now, let us hear the
hon. Minister. -

Shri N. C. Chatterjee: One point
more, Sir. I have made a suggestion
in amendment number 327 which says:

“In page 12,—after line 19, add
‘Provided that the Magistrate may
permit the cross-examination of
any witness to be deferred until
any other witness or witnesses
have been examined, or recsll any
witness for further cross-examina-
tion" "

Sir, it is a very valuable right. Some-
times it is absolutely impossible for
any cress-examining counsel to cross-
examine a man on all points. After
a stage, it may seem that it is material
to cross-examine him and in that case
it will be very vital.

4 P.M,

Mr. Deputy-Speaker: Even in civil
cases, if the Court likes,'it may per-
mit cross-examination later on. Is it
not so? Even in a Civil Court and a
Criminal Court, when a witness has
been cross-examined, can he not be
recalled for the purpose of putting
some more questions to him now?

Shri Kasliwal (Kotah-Jhalawar):
Under clause 35, it is not so.

Shri N. C. Chatterjee: One other sub-
mission for the hon. Home Minister’'s
consideration is this. It is impossible
to wvisualise it. You cross-examine Z
and when Z comes, the Investigation
officer is with him at this stage. 1
cannot possibly visualise the object of
that man being put in the box. A pro-
vise of this kind was in the Bill and
then it was dropped. The recent ruling
of {he Supreme Court—and you can
look through the proceedings ot
the Parliament in order to find
out if there was a provision
made in the Bill and then that
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was dropped. That means that Parlia-
ment in its legislative judgment has
expressed its dissent and therelore
negatived it. It may be argued that
that power is gone now that the Legis-
lature or Parliament has negatived
that proviso.

Shri Raghavachari rose—

Mr. Deputy-Speaker: - 1 wanted to
call the hon. Home Minister at four
o'clock. Hon. Members must them-
selves adjust and I find it difficult to
pull up any hon. Member when he is
on his legs—I said not more than half
an hour, but hon, Members have taken
more. I find it very difficult if hon’
Members go on standing up.

Shri Raghavachari: 1 have only one
point to make.

Mr. Deputy-Speaker: If it is only
one point, I will request the hon. Home
Minister to resume his seat.

Shri Raghavachari: Now that you
have claritied the whole thing and the
hon. Home Minister has agreed that he
will consider the right of cross-exami-
nation or further cross-examination of
a witness in a warrant case, subject
to the discretion of the Court permit-
ting it, I wish to say that it is some
concession which is very much to be
valued.

Mr. Depuiy-Speaker: Cross-exami-
nation before charge and with the dis-
cretion of the Court after charge, such
of the witnesses as it may allow.

Shri Raghavachari: As iz even now
provided in the case of de novo en-
quiry the advantage for the accused
to call witnesses, with the court's per-
mission, The other point is this, The
hon. Home Minister will kindly con-
sider that under the proviso witnesses
examined under section 164 should not
be produced. Now he is inclined to
omit the proviso.

If we get these two things, it will
be a great advantage to the mmi

Dr. Eatjua: I may be repeating my-
self, but in justice to the Select Com~
mittee, I should like to make the posll-
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tion clear and I shall take the two
portions separately—(1) about the com-
mitment proceedings and (2) about
the warrant cases.

Mr. Deputy-Speaker: The amendment
of section 251 was not thought of in
the original Bill and only section 252
was sought to be amended in the
original Bill. Amendment to section
251 has been introduced by the Select
Committee.

Dr. Eatju: Because they lay down
a distinct procedure. Will you kindly
allow me in my own way to explain
this, because there has beenr some
tendency of mixing up the two things.

My hon. friend Pandit Thakur Das
Bhargava, pointed out that I bave al-
ways stood for the abolition of com-
mitment proceedings. That was my
own view then and is even now today,
and to do justice to the Select Com-
mittee, that was also their opinion. If
you do not abolish the commitment
proceedings, quite frankly, a great
deal of the very reason for the old
Bill disappears, because opinion is
unanimous throughout India that
ecommitment proceedings lead to
great dilatoriness. As Shri Chatterjee
said, they are coming up for ridicule
and comment. The original Bill said
that there should be no commitment
proceedings but there was also a
section in the original Bill that before
the case went to the sessions, the
statement of the prosecution witness-
es—material eye-witnesses—should
have been recorded on oath, so that
it may be available for contradic-
tion. I am not saying that it should
be available for being used against
the accused, but for the contradiction
of the witnesses. We must be quite
alive to the fact that in a criminal
case, sometimes great pressure is
brought upon the wiinesses months
after the trial and something happens.
The original scheme was that all the
material witnesses should be examin-
ed on oath either under the original
section 164 or under the new pro-
ceedings, and’ when the case went up
before the Magistrate, he would fust
be keeping it for one day and no
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more, for two specific purposes—
firstly, for the purpose of finding out
as to whether the accused had been
supplied with =1l the necessary pap-
ers and copies and statements, and
secondly, for the purpose of finding
out where the case should go to, that
is, whether it should be referred to
the Sessions Court for trial or whe-
ther it should be tried by himself or
should be sent to another Magistrate.
He was not to prepare the charge at
all; he was to prepare a draft charge,
so that the Sessions Judge may have
something before him before fram-
ing the charge,

When the Bill was before the House,
before it went to the Select Commit-
tee. very strong criticisms were ex-
pressed of the section 164 procedure,
and quite a lot of things were said
against section 164. The Select Com-
mittee, therefore, said that recording
of statements under section 164 was
not desirable. The statements should
be recorded in the presence of the
accused, and instead of getting five
material witnesses recorded by five
different Magistrates to the great ad-
ministrative inconvenience of the
police and the investigating avthority,
it would be much better to kave all
these five statements recorded practi-
cally under section 164, but in the
physical presence of the accused, in
the physical presence of his lawyer,
in the physical presence of the prose-
cution lawyer, so that the eriticism
which has been made that in the ab-
sence of the accused, the witness was
openly coached and tutored by the
police and his statement was wrongly
recorded, would disappear. Having
been recorded, they said “Let us go
back to the original proposal, not
cross-examination” The Magistrate
then drafts the charge and there is an
end of the matter, and I thought that
that was practically the Bill. But tte
second thing which weighed with the
Select Committee strongly was this.
These papers, section 184 statements,
diary statements, may mnot disclose
the scintilla of evidence agalnst a
‘particular accused and it would be
unfalr to send that particular accus-
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ed, whether it is one percent or five
per cent, to a long sessions trial
Therefore, the Magistrate should be
given the opportunity of finding out
as to whether there is even a prima
facie case disclosed in section 164
statements and the diary statements.
If there is disclosure, then the man
goes to the Sessions Court and he is
sent up. A draft charge is prepared
or framed against him. But if there
is no scintilla of evidence, he will be
discharged and saved of the bothera-
tion of a long sessions trial. They
carried it out, and the moment they
carried it out, you have the present
formula, namely, if you are going to
discharge a man, there is no question
of a draft charge. You prepare a
charge for the sessions trial. I think
this is the flrst thing that is done: the
charge is read out to the accused and
the Sessions Judge always examines
it, adds to it, alters it, and does what-
ever he may like. The procedure tha:
has now come forward from the Select
Committee was: no cross-examination.
My hon. friend says this is travesty
of a trial. Very well, I have no ob-
jection whatsoever because the infor-
mation that I have—and my own
experience is—practice may differ
from counsel to counsel, from State
to State, from Court to Court. It all
depends, But in the Uttar Pradesn
and I think in some other States,
cross-examination before toe Magis-
trate is a very rare. unusual thing.
My friend Pandit Thakur Das Bhar-
gava said that in the Punjab it i3
very usual. I accept it. In West Ben-
gal. T do not knmow, but generally, il
i3 very rare. Please remember one
thing, To do the Seleci Committee
justice and recognise their anxiety
favour the accused, the moment you
give this right of cross-examination,
and even though it may not be ufilised
or taken advantage of, section 288
will come into operation and the com-
mitment Magistrate’s evidence can be
transposed and taken over on the
sessions file. They thought that it
should not be dme. But, as I said, if
the general oplnion is that there
should be the right of cross-examina-
tion, then my friend, Shri Datar ha;
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given a notice of an amendment, and
let it be tried out. If there is a strong
feeling that this should also apply o
the statement of material witnesses
who have already been examined
under section 164, I have no objection
Let It be done. The result of that will
be that the proviso will go. I have no
objection. Then there is the end of
the matter. So far as the sessions
trial is concerned, opinion has been
expressed that there may be witness-
es, I think, in the warrant casg,
where you have a deferred cross-ex-
amination. That is the only objection
that I have seen to the commitment
proceedings, 1 have mno objectior.
There is Shri Datar’s amendment aud
you may put it to the vole without
the proviso.

Shri Dabhi: I have an smendment
to delete the proviso.

Mr. Deputy-Speaker: That will be
done.

Dr, Xatju: Yes. Now, I come back
to the warrant case proceedings. I
make a fair-offer to the House. If the
general opinion is that the procsdure
suggested in the original Bill was de-
sirable, then, I leave it to the House.
because the original Bill said that
there should be full cross-examination
before the Magistrate and a sort of
discretiorary cross—examination by
the Magistrate. That was the criginal
thing. But I do submit that the Select
Committee has suggested a  good
thing. I would ask the hon. Members
to prefer it, because in the course of
the discussion of this section. 1 came
to know that there is very little s7-
mpathy for the prosecution and no
sympathy at all for the witnossss.
The great demerit of the provosal
about all these successive appear-
ances is that the witness has to r~ome
times without number. When the
Select Committee was dealing with
that, We thought that there are the
papers and that the accused has been
apprised of them. The House nay be
aware, and I believe Shri N. C. Chat-
terjee will bear me out, that there
is a section which says that the
Magistrate may alter a charge in the
course of the trial as. many times as
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he likes, Therefore, he frames a sort
of charge and starts the case. Cross-
examination begins. Shri Chatterjee
has given notice of an amendment
which T am prepared to accept. That
amendment is, in order to ensure a
full and fair cross-examination it may
be adjourned or deferred for the time
being when one or two witnesses have
been examined. Secondly, it may be
left to the discretion of the Magis-
trate to allow the accused to send for
the witness. When he enters on de-
fence, he may say, “I want to cross-
examine the prosecution witness,” and
that is what we call the third right of
cross-examination.

I think many of the Magistrates—
I am talking of Uttar Pradesh parti-
cularly—in warrant cases, frame their
charge after examining two or three
witnesses. They say to the accused:
“The charge is framed; do you want
to cross-examine these witnesses who
have already been examined?” Then
come the rest, the witnesses, and the
thing flows.

Shri R. D. Misra: The material
witnesses are examined,

Dr. Katju: There is no question of
material witnesses. If it is a case
under section 323, 325 or if it is a
counterfeit coin case, one or two wit-
nessgs are examined. Charges are
framed.

Mr. Deputy-Speaker: Very often, the
Magistrates take it as a case of dis-
charge, in which case it goes back
and comes back. If a charge is fram-
ed, there is only a question of acq-
uittal.

Dr. Katju: Toat is rare, but some-
times, in fairness to the accused, that
is also done. A charge is framed,
and if the accused is not guilty, he
will be acquitted. If there is a case of
discharge, there may be an applica-
tion by any private party. Shri N. C.
Chatterjee said: “Look at this; there
is a vast difference between a private
complaint and a public complaint.” I
bave said times out of number that
the great difference that weighed with
me throughout these proceedings is

1 DECEMBER 1954

Criminal Procedure 1624
(Amendment) Bill

that In the case of a public complaint
or a police complalnt, there is a gen-
eral diary, there is the investigation
and that is of help In the case. But in
the case of a private complaint, there
is no such police investigation, no
police diary. Therefore, the old pro-
cedure is right. My hon. friend Shri
Tek Chand, who is not here, said—

Mr. Deputy-Speaker: He is here,

Dr. Eatjn: I beg your pardon

Mr. Deputy-Speaker: Whioever is
not in his seat is not generally taken
notice of

Dr, Katju: He said something about
section 14. I do not know whether he
has tabled a motion about it. But we
thought that hundred rupees was
very insignificant. We have got to
raise it. I was rather astonished when
he said eloguently that it is false, or
frivolous or vexatious.

Shri Tek Chand:; False and frivo-
lous, or, in the alternative, frivolous
and vexatious.

Dr. Katju: What is the difference?
Here is a section which has stcod the
test of time for the last 80 or 90
years, But here comes my learned
friend with his anxiety to change the
law. And what is the change? False
or frivolous. False or vexatious, A
case which is false and frivolous is
bound to be vexatious. A case which
is false and vexatious is bound to be
frivolous. Tnerefore, I need not go in-
to those matters and I leave the sec-
tion 34 alone.

My humble suggestion to the hon.
Members present here is that you ac-
cept the Bill on the lines I have in-
dicated above, and the proviso should
go. Shri Datar's amendment should
be allowed. So far as the warrant
case -procedure is concerned, it is a
very happy one, and it does full jus-
tice to all parties.

Finally, something was said about
the examination of the accused. Let
us take some realistic views. The
Magistrates are not in the habit of
digging into matters regarding the
accnsed. Toney will just ask the ac-
cused: "Have you committed this
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offence? Have you beaten the man
or not?” The answer may be, “No.”
If there is a third question, then, the
accused says: “I reserve my defence,
or I do not want to answer this.”
Finished.

Mr. Deputy-Speaker: In addition to
the amendments that were moved
yesterday, members have indicated
to move the following amendments:

Clause 29: 446, 447, 1, 605, 453, 455.

Clause 35: 327, 456, 457, 458, 439,
Clanse 29

Shri Frank Anthony: I beg to move:

(i) In page 9, line 1, after “furnish-
ed to the accused” insert:

“at least seven clear days bezfore
the recording of the statements of
any prosecution witnesses”.

(ii) In page 9, for lines 4 to 13, sub-
stitute:

“(4) The Magistrate shall then
proceed to record the statement of
all persons whom the prosecution
irkend to rely upon as their wit-
nesses, provided that no statement
shall te recorded under this sub-
section of any person whose state-
ment has already been recorded
under Section 164.”

Shri S§. V. Ramaswamy: ]
move:

In page 9, line 14, omit “not”.

Shri Dabhi: I beg to move:

That in the amendment moved by
Shri Balwant Nagesh Datar printed as
No. 545, omit the proposed proviso to
sub-section (4).

Shri Frank Anthony: I beg to move:

(i) In page 9, lines 20 uud 21, omit
“and has, if necessary, examined the
accused”.

beg io

(ii) In pages 10 and 11, for lines 45
10 49 and lines 1 and 2 respectivesy,
substitute:

"(17) Notwithstanding anytning
countained in this Code, an enquiry
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under this section shall pot b
adjourned or postponed more than
once merely by reason of the farl
that any witness whose statement
is to be recorded under sub-section
(4) is absent or that anyone or
more of the accused is or are ab-
sent, unless the Magistrate for
reasons to be recorded, otherwise
directs; it shall not be open to the
prosecution to examine a witness,
in the trial court, whose statement
was not recorded as required by
sub-section (4) by the committing
court.”

Clause 35

Shri N. C. Chatterjee: I beg to move:
In page 12, after line 19, add:

“Provided that the Magistrate
may permit the cross-examination
of any witness to be deferred until
any other witness or witnesse:
have been examined, or recall any
witness for further cross-examina-
tion.”

Shri Frank Anthony: I beg to movi:

(i) In page 11, lines 43 and 44, aftar
“have been furnished to the accusec"”
insert:

®

“at least seven clear days before
the examination, if any. of ihe pro-
secution witnesses™.

(ii) In page 11, lines 48 and 4¥,
omit “and making such examinatior,
if any, of the accused as the Magistrate
thinks necessary”.

(iii) In page 12, for lines 20 to 22.
substitute:

“(8) Upon taking all the evi-
dence referred to in sub-section
(7) and making such examination
if any, of the accused, as the Magis-
trate thinks necessary, tlie accusea
shall then be called upon to enter
upon his defence aund produce hir
evidence; It the accured nufa .
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any wﬁtten statement, the Magis-
trate shall file it with the record.”
(iv) In page 12, lines 25 and 26, omit

“on his behalf (other than a witness
already examined)”.

Sbri Raghavachari: Th: words “if.

any” cccurring in line 5 at page 9, in
sub-section (4) of clause 29 will have
io be omitted.

Mr. Deputy-Speaker: “The Magistrate
shall then proceed to record the state-
ments of the persons, if any,”......

Shri Raghavachari: Yes, It will have
to be omitted. I mean the words, “if
any”. Now that the proviso goes, the
words ‘if any' need not be there be-
cause all the persons who are connect-
ed with it will be examined.

Dr, Katja: It should remain as it is.

There may be no witnesses at all.
There is no harm in it. It may be a
case in which there are, technically

speaking, there are no eye witnesses
at all. 'If any’ means: a witness may be
the most material witness but we are
here thinking of eye witnesses.

Shri Raghavachari: Your anxiety is
that there may be a case where there
are no actual witnesses for the actual

mission of the offence. The words
‘i any' make the thing more troub'e-

Dr. Katju: What harm does it do? 1
am not fighting it but what is the
harm? It only means witnesses, if any,
shall be examined.

Mr, Depuiy-Speaker: 1  appreciate
the Home Minister's fears if the words
‘if any' are removed. In every case
there ought to be an eye-witness;
otherwise, the case would not stand.
Therefore, let it remain; there is no
harm. Now I shall put the amend-
ments to the vote of the House.

Shri Datar: With regard to 545, 1
would move an amendment......

Shri Dabhi: I have given notice of
an amendment to remove the proviso.

1 DECEMBER: 1954 Criminal Proecedure

L.

1628
(Amendment) Bill
Mr. Deputy-Speaker: Let Mr. Dabh!
alsa. have a spy. He has giver his
amendment.

Shri Datar: I shall amend my amend-
ment on his asking.

Mr. Deputy-Speaker: I shall put Mr
Dabhi's amendment first and then
amendment No. 545 as amended by
Mr. Dabhi's amendment.

Shri Datar: The other am:sndments
Nos. 547, 548, etc. are conseguential

Shri Dabhi: My amendment No. 27 is
not consequential.

Mr. Deputy-Speaker: I shall put it
also.

The question is:

That in the amendment moved by
Shri Balwant Nagesh Datar printed as
No. 545, omit the proposed proviso to
sub-section (4).

The motion was adopted.
Mr. Deputy-Speaker: The question is:

In page 9, for lines 4 to 13, substi-
tute:

“(4) The Magistrate shall then
proceed to take the evidence of
such persons, if any, as may be
produced by the prosecution as
witnesses to the actual commission
of the offence alleged; and if the
Magistrate is of opinion that it is
necessary in the interests of justice
to take the evidence of any one or
mare of the other witnesses for the
prosecution, he may take such
evidence also.

The motion was adopted.

Mr. Deputy-Speaker:
is:

The question

In page 9, for lines 14 to 17, substi-
tute:

“(5) The accused shall be at
liberty to cross-examine the wit-
nesses examined under suh-section
(4), and In such case, th: prose-
cutor may re-examine them.”

The motion was adopted.
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_ Mr. Deputy-Speaker: The gquestion
5.

In page 9, lines 18 to 19, for “When
the statements, if any, have been

recorded under sub-section (4)" sub-
Sstitute:

“When the evidence referred to
in sub-section (4) has been taken.”

The motion was adopted.
] Mr. Deputy-Speaker: The guestion
is:
In page 9, line 23, for “statements”
substitute “evidence”.
The motion was adopted.
Mr. Depaty-Speaker: The question is:

In page 9, line 28, for “such state-
ments being recorded” substitute:

“such evidence being taken”.
The motion was adopted.
Mr. Daputy-Speaker: The question is:

In pages 10 and 11, omit lines 45 to

4% ang lines 1 and 2 respectively.
The motion was adopted.

M-, Deputy-Speaker: All the other
smendments are barred.

Spry Yianbi: My amendment No, 27
is not barred. .

Shri R. D. Misra: No. 477 is not
barred

M. Deputy-Speaker: Has he given
notice of his amendment?
Shri R. D. Misra: Yes, Sir. It has

been treated as moved and it is in the
list.

Mr. Deputy-Speaker: Is the Govern-
ment prepared to accept any of these?
Dr, Katju: No, Sir,

Mr. Deputy-Speaker: All right, 1
shall put them to the vote of the House.
The question i::

In page 9, line 37 for “at once” sub-
stitute “within three days”.

The motion was mgﬁﬁve;i
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Mr. Deputy-Speaker: The question is:

In pageés 8 and 9, for lines 24 to 47
and lines 1 te 3 respectively, substi-
tute:

“207, Procedure in inquiries pre-
paratory to commitment.—The fol-
lowing procedure shall be adopted
in inquiries before Magistrates
where the case is exclusively
triable by a Court of Session or
High Court, or in the opinion of
the Magistrate ought to be tried
by such Court.

207A. Procedure to be adopted
in commitment proceedings.—(1)
(a) When in any proceeding on a
police report, the Magistrate re-
ceives the report forwarded under
section 173, he shall for the pur-
pose of holding an inquiry under
this section fix a date which shall
be a date not later than fourteen
days from the date of the receipt
of the repart, unless the Magistrate
for reasons to be recorded, fixes
any later date.

(b) When in any proceeding
instituted on a complaint or other-
wise, the Magistrate orders the
issue of a process for the atten-
dance of the accused under section
204, he shall, for the purpose of
holding an inquiry under this sec-
tion, fix a date not later
fourteen days from the date of
such order, unless the Magistrate
for reasons to be recorded, fixes
any later date, and no process shall
be issued unless the complainant
files a list of witnesses in the Court.

(2) If at any time before such
date, the officer conducting the
prosecution, or the complainant or
his pleader applies to the Magis-
trate to issue a process to compel
the attendance of any witness or
the production of any document or
thing, the Magistrate shall issue
such process unless, for reasons to
be recorded, he deems it unneces-
sary to do so.

(3) At the commencement of the
inquiry, the Magistrate shall, when



1631 Code of

[Mr. Deputy-Speaker]

the accused appears or is brought
bBefore him, satisfy himself that
the documents referred to in sec-
tion 173 in police cases, and the
copies of the complaint, of state-
ments of the complainant and of
witnesses recorded under section
200 and section 202 by a Magistrate
or police-officer, of first informa-
tion report, if any, and of all other
documents or relevant extracts
thereof on which the complainant
proposes to rely, have been furnish-
&d to the accused, and if he finds
that the accused has not been
furnished with such documents or
any of them, he shall cause the
same to be furnished.”

The motion was negatived.
Mr. Deputy-Speaker: The question is:

“That clause 29, as amended,
stand part of the Bill.”

The motion was adopied.
Clause 29, as amended, was added to
the Bill,

Mr., Dep_uty-Sneﬂher: Now, clause 35.
Shri N. C. Chatterjee: The Minister
said he would accept my amendment

Shri Dabhi: My amendment No. 9 is
firg

Mr. Deputy-Speaker: Then, Shn
N. C. Chatterjee's amendment No. 32T.

Shri Datar: That is accepted by us.

Shri Dabhi: My amendment is No.
9. That has been acceptable. It is the
same.

Shri Tek Chand: Shri N. C.
Chatterjee’'s amendment is more com-
prehensive and clear. That may be
put to the House.

Mr. Deputy-Speaker: I will put the
comprehensive one whichever it might
be. They are exactly word for word
the same.

Dr, Eatju: You may put to the House
Shri N. C. Chatterjee’s amendment.
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Mr. Deputy-Speaker: Let the Opposi-
!;ion have an amendment. The question.
is:

In page 12, after line 19, add:

' Provided that, when the accus-
may permit the cross-examination
cf any witness to be deferred
untii any other witness or witnesses
have been examired, or recall any
witness for further cross-examina-
tion.”

The motion was adopted.

Mr. Deputy-Speaker: Any witness ou
witnesses: Any witness means any,
singular includes plural. Amendment
No. 327 is adopted. Then amendment
No. 562 of Shri Sadhan Gupta. Is it
accepted?

Dr. Eatju: We will accept it.
Mr. Depuiy-Speaker: The question is

In page 12, for lines 23 to 31, substi-
tute:

“(9) If the accused, after he has
entered upon his defence, applies
to the Magistrate to issue any pro-
cess for compelling the attendance
of any witness for the purpose of
examination or cross-examination,
or the production of any document
or other thing, the Magistrate
shall issue such process unless he-
considers that such application
should be refused on the ground
that it is made for the purpose of
vexation or delay or for defeating
the ends of justice. Such ground
shall be recorded by him in writ-
ing.

Provided that, when the accu-
ed has cross-examined or had the
opportunity of cross-examining any’
witness after the charge is framed,
the attendance of such witness
shall not be compelled under this
section, unless the Magistrate is
satisfied that it is necessary for
the purpose of justice.”

The motion was adopled.
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Mr. Deputy-Speaker: I shall now put
all the other amendments to clause
35,

The amendments were- negatived.

Mr, Deputy-Speaker: The question
is:

“That clause 35, as amended,
stand part of the Bul”

The motion was adopted.

Clause 35, as ded, was added to

the Bill.

Mr. Deputy-Speaker: 1 will now
take up the less contentious clauses.
Clause 26. Amendment No. 111. It
has been moved. Hon. Members who
have tabled amendments are not here.
I think the rules must be amended. It
should be said that if a Member is
not present in the House at the time
the amendment is put to the House, it
will be taken to have been withdrawn.
Otherwise, they will not care to be in
the House. It is surprising that an-
sther man has to carry their children.
Whether the Member is present or not,
I am bound to put it to the House.
The question is:

In page 8, lines 6 to 8, omit “and
shall be signed by the complainant
and the witnesses”.

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 26 stand part of
the Bill.”

The motion was adopted.
Clause 26 was added to the Bill.

Mr. Deputy-Speaker: There are no
amendments to clause 27, The ques-
tion is:

“That clause 27 stand part of
the Bill.”

The motion was adopted.
Clause 27 was added to the Bill.

Mr. Deputy-Speaker: Clause 28. The
amendments are 476. 441, 113 and 544.
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Shri R. D, Misra: Amendment No..
113 may be put to the House.

Shri Datar: We do not accept it.

Shri R. D. Misra: If you read it, he:
will accept, I think.

Mr. Depuaty-Speaker: They must
have looked into it already. Is there-
not any section in the Penal Code that
civil offences need not be taken notice-
of? The question is:

In page 8, after line 20, add:

“(1C) In any proceeding whe-
ther instituted on complaint or on.
police report regarding offences
punishable with imprisonment not
exceeding one year or fine or
both, if the Magistrate is of the
opinjon that the offence is of a
trivial nature and the accused does.
not deserve to be punished with a
fine exceeding fifty rupees he may
pass a conditional order of fine as.
he may think proper to meet the
ends of justice, and give option to
the accused either to remit such
amount of fine to the Court as
mentioned in the summons or
appear before the Court to stand
his trial on the date fixed for it in
the summons. If the accused re-
mits such amount of fine on or
before the date of hearing of the
case, the case shall be disposed of ™
as if the accused pleaded guilty:
and convicted for the offence”

The motion was negatived.

Shri Sadhan Gupta: Amendment No..
441 may be put to the House. Amend-
ment 476 may be disposed of in a
summary wmanner. [ do not know
whether the Government will accept
amendment No, 441. They may ac-
cept. !

Dr. Katju: This is all covered. We:
do not propose to accept. )

Mr. Deputy-Speaker: I shall now put:
all the other amendmentss to clause 28..

The d

ts were neg tived.
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Mr. Deputy-Speaker: The question
is:
“That clause 28 stand part of
the Bill”

The motion was adopted.
Clause 28 was added to the Bill.

Mr. Deputy-Speakef: We have al-
wcady disposed of clause 29, and clause
35. Now, I shall put clauses 30, 31, 33
2nd 34. 1 shall first put the amend-
ments to these clauses,

The amendments were negatived.

Mr. Deputy-Speaker: The guestion
As:
“That clauses 30, 31, 33 and 34
stani part of the Bill.”

The motion was adopted.

Clauses 30, 31, 33 and 34 were added
to the Bill.

Mr. Deputy-Speaker: The amend-
ments with respect to these . clauses
pave mnow been negatived, since the
clauses are accepted.

Shry R. D. Misra: 1 have got amend-
ment No. 64 to clause 33.

Mr. Deputy-Speaker: That has been
put to vote and lost. I put all the
amendments together a little while
ego. The hon. Member has missed the

bus.

Shri B. D. Mmrs/ My amendmept
relates to clause 33.

Mr. Deputy-Speaker: I know that. I
put clauses 30, 31, 33 and 34 to vote,
and since they have been accepted,
the amendments relating to these
.clauses have been lost.

ghri R. D. Misra: But you have not
read out the amendment. If the com-
plainant is represented by a pleader,
why should he be present every day?
My amendment reads:

“Provided that where the com-
plainant is represented by a
pieader and he is present on his
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behalf the Magistrate shall not dis-
miss the complaint and proceed
with the case in case the presence
of the complainant is not necessary
for recording his statement or for
cross-examination.”

It is a simple thing.

Mr. Depuaty-Speaker: It is true that
that is the amendment. But there is
no time now for arguing particular
amendments, If any hon. Member
wanted his amendment to be put to
vote separately, I would have put it
separately and invoked the decision
of the House on that. But now, it is
too late. The amendment is lost.

Now, I come to clause 36. I shall
put amendment No. 301 to vote.

The question is:
In page 13, for clause 36, substitute:

‘36. Amendment of section 252,
Act V of 1898.— In section 252 of
the principal Act,—

(a) to sub-section (1), the
following further proviso shall
be added, namely:—

“Provided further that the
Magistrate may permit only such
cross-examinalion of the ©roaccu-
tion witnesses at this stage as he
may deem necessary in the interest
of justice.";

(b) after sub-section (1), the
following new sub-section skall
be inserted, namely:—

“(lA) In any proceeding institut-
ed on a police report, the Magis-
trate shall before commencing the
trial under sub-section (1), satisfy
himself that all the documents
referred to in section 173 have
been furnished to the accused and
it he finds that any such document
has not been so furnished he shall
cause the same to be furnished to
the accused.”; and

(e) in gub-section (2), before
the words “The Magistrate” the
words “In any proceeding insti-
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tuted on a private complaint”
shall be inserted.” .

The motion was negatived.
Mr. Depuiy-Speaker: The question

Is:

“That clause 36 stand part of
the Bill.”

The motion was adopted.
Clause 36 was added to the Bill.

Mr. Deputy-Speaker: I shall now put
all the amendments seeking to intro-

duce new. clauses in this group of-

clauses.
The amendments were negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 32 stand part of the
Bill."

The motion was adopted.

Clouse 32 was added to the Bill.

Clauses 37 and 38 were added to the
Bill.

Shri Sadhan Gupta: What about my
-amendment No. 521 seeking to intro-
duce a new clause 88A7 That is a
consequential amendment, based on the
amendment to section 207A and others.

Mr. Deputy-Speaker: This group
consists only of clauses 26 to 38.

Shri Sadhan Gupta: The point is
that this amendment is consequential
on the amendments effected to this
group. If you rule so, I shall put it
in the other group. But it seems to be-
long logically to this group.

Mr, Deputy-Speaker: What ig the
attitude of the hon. Minister?

Dr. Katju: It may be considered,
when clause 89 comes up.

Clauses 39 to 60

Mr. Deputy-Speaker: Now, we shall
take up the next group of clauses,
namely clauses 39 to 60. Hon. Mem-
bers who want to move amendmehts
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may pass oy the chits indicating the
numbers of the amendments to the
Table here.

Shri Sadbhan Gupta: In this group
of sections, we are concerned with a
very important matter, namely the
right of trial by jury. Our British
masters had provided for two kinds
of trials, one kind by jury and the
other kind by assessors, in sessions
cases. The real reason behind this.
distinction was that our British
masters had a contempt for us natives,
and they wanted to proclaim to the
world that we were an inferior kind
of humanity which was not fit tp be
entrusted with the work of jury trials
except in a few places where the
benign influence of Britain was felt;
except where Government might pres-
cribe that the trial will be by jury,
in all other cases, the general rule
prescribed was that the trial should
be by assessors. Now, this provision
implies a contempt for our intelligence,.
a contempt for our capacity, and
a condemnation of our efficiency. One
would expect that a Government which
claims to be a national government
would at least rid us of this slur, and
not embody this in a Bill which it
brings. But as it happens today, this
slur is being perpetuated; the British
prociamation is being corroborated by
Dr. Katju's Bill. We have proprsed
numerous amendments, which aim =t
introducing jury trial as a general rule,

In this connection, I am quite aware
of the objec #)n that the jury have not
proved satisfactory in many cases.
But that is not the fault of the system;
that is the faulL of the authorities
which choose the jury. I have seen in
cases, particularly in the mofussil, that
the jury are usually selected from the
decadent landlord class which has
become corrupt, which is open to all’
kinds of corruption, and that is why
the jury have been proved to be un-
satisfactory. What has to be done is
to choose the right kind of people, and"
it we choose them, we have nothing to
fear from jury trials. That is why, as
1 said, by our amendments we have
sought to make it universal. But we
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must indicate our position regarding
the provisions, as they stand, because
‘we do not hope that our progressive
.amendments will be accepted by ‘his
Government. Without these amend-
ments we must make it clear
that an assessor trial is much betler
‘han a trial only by the Judge himself.
.We are absolutely certain that an as-
iessor trial is not a good thing. It
.is mot a substitute for jury trial: it 1§
not an alternative to jury trial. But
~what we must make clear i{s where
;Jury trial is not prescribed, then somte
:amount of association of the common
people even by way of an assessor
trial is much more desirable than =
‘trial only by the Judge himself. ‘Of
-course, if the trial could be by a body
©of common men who could bring their
understanding of the evidence to bear
‘upon the case, it would be a highly
»desirable thing. After all, the judiciary,
particularly our judiciary, are trained
in a certain way which makes them
.appreciate the evidence in a particular
manner. When any evidence comes
before a Court of law, what the Court
will be concerned with, by virtue of
“their training, is whether there is cor-
roboration of the evidence, whether
witnesses contradict each other. These
are the supreme factors which often
weigh with the Court in  analysing,
sifting and weighing evidence. But a
-common man who is unsophisticated
in the sense that he is not trained in
‘the technicalities of law, can bring to
bear commonsense, he can bring to
bear a human appreciation on the evi-
dence given before him by watching
‘the demeanour of witnesses. By fall-
ing back on his experience, he can say
that even though there is no contradic-
tion between witnesses, even though
many witnesses corroborate each other,
yet the way they gave evidence and
~the circumstances are such that in
spite of an apparent unimpeachability
<dn the evidence, the evidence is not to
be relied nn. This is 1 commonsense
which only a layman can bring to bear
because we, lawyers, have a training
-of weighing evidence by sheer num-
.bers or by discrepancy or otherwise
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between witnesses. Now, that is a very
important thing. We are all for it.
But if that is not to be had, then we
would rather that some amount of
association of the common people
should be retained and even if it be
subject to the veto of the Jugdge, it is
a better thing than no association of
the common people at all. Let me
make myself clear that we oppose as-
sessor trials, but we have to accept
that alternative as a necessary evil, at
least a better evil than the evil of a
trial without the association of the
* common pepole.

Now, Sir, I would appeal to the
Home Minister not to echo in this Bill
the insulting condemnation that our
British oppressors made of our people,
that they are unfit to be associated
with the administration of justice.
Wherever jurors have been properly
chosen, wherever reliance was not
being placed too much on the morally
decadent class of landlords who are
the trusted pepole of the authorities,
the jury have done a good job and
have contributed to a humane admi-
nistration of jusice. Let us rely on
our own people and choose the right
kind of jurors and we shall have a
system which will be beneficial for
administration of justice in our coun-
try and of which we will be able to
take legitimate pride.

Mr, Deputy-Speaker: The hon. Minis-
ter,

Shri Datar: No one wants to speak?

Mr. Deputy-Speaker: Why is he sur-
prised? So far as the contentious
matter is concerned, there has been
sufficient discussion. Has the hon.
Minister to say nothing more?

Shri Datar: Nothing more.

Shri Sadhan Gupta: What about the
amendments?

Shri V. P. Nayar (Chirayinkil): This
is unprecedented?

Mr. Deputy-Speaker: He may give the
amendments. .
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Shri V. P. Nayar: He has an obvious
difficulty in writing down numbers.

Mr. Deputy-Speaker: That is why I
have been more than ordinarily indul-
.gent towards him.

Shri V. P. Nayar: We will finish in
‘half a minute and hand it over to you.

Shri Raghavachari:
‘quorum in the House,

Mr. Deputy-Speaker:

‘quorum.

Shri Sadhan Gupta: My amendments
are Nos. 589 to 603. You may put them
.as you like,

Shri Raghavacharl: There is no
quorum.

There is no

I wil call

Shri V. P. Nayar; You cannot put it
to vote without quorum.

Mr. Deputy-Speaker: I will ring the
bell. -

Now there is quorum.-

The following are the amendments:

Amendments Nos. 589 "to 603, Nos. T4
to 92 and Nos. 142 and 143.

Clause 39
Shrl Sadhan Gupta: 1 beg to move:
In page 13, line 24, for “either by

jury or by the Judge himself” substi-
tute “by jury”.

Clause 40

Shri Sadhan Gupta: I beg to move:
(1) In page 13, omit lines 27 to 20,
(2) In page 13, omit lines 30 to 43.

(3) In page 13, lines 36 and 37, for
“two weeks” substitute “ten weeks”.

(4) In page 13, lines 37 to 39, omit
“or that the case would involve consi-
deration of evidence of a highly techni-
cal nature, which renders it undesir-
able that it should be tried by a jury,”.

Clause 41
Shri Sadhan Gupta: I beg to meve.

(1) In page 18, line 50, omit “in a
case triable by jury”.
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(2) In page 14, lines 1 and 2, omit
“but in any other case, the Judge shall
proceed to try the case himself.”

(3) In page 14, line 3, omit “in cases
triable by jury”.
Clause 45
Shri Sadhan Gupta: I beg to move:
In page 15, lines 6 and 7, omit “or

in any other case, when the Judge is
ready 1o hear the case”.

Claase 47
Shri Sadhan Gupta: I beg to move:
In page 15, for clause 47, substitute:

“47.  Ameendment of section
289, Act V of 1898.—In section 289
of the principal Act--
(a) in sub-section (2), the words
‘in a case tried with the aid of as-
sessors' shall be omitted.

(b) in sub-section (3), the words
‘in a case tried with the aid of as-
sessors’ shall be omitted.”

Clause 55
Shri Sadhan Gupta: I beg to move:

In page 5, line 43, after “shall” in-
sert “if he does not acquit such accus-
ed person.”

Clause 56
Shri Sadhan Gupta: I beg to move:
In page 16, for clause 56, substitute:

“56, Omission of sub-head H and
section 309 in Act V of 1898 —Sub-
head H and section 309 of the
principal Act shall be omitted.”

Clause 57
Shri Sadhan Gupta: I beg to move:
In page 16, for lines 14 to 23, substi-
tute: ‘

‘(a) the words “In the case ofa
trial by a jury or with the aid of
assessors” shall be omitted;

‘(b) in sub-clause (ii) of clause
(a) the words “or the opinions of
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the assessors have been recerded”
shall be omitted; and

tc) clause (b) shall be omitted.”

Cinuse 59
Shri Sadhan Gupta: I beg to move:
In page 16, line 30, for “332 and
339A" substifute “and 332".
New clause 60A
Shri Sadban Gupta: I beg to move:
In page 17, after line 9, insert:

‘60A. Amendment of section
3394, Act V of 1898—In sub-
section (2) of section 339A of the
principal Act, the words “or the
Court with.the aid of the asses-
sors” shall be omitted.”

Clause 39

Shri R. D. Misra: I beg to move:
In page 13, line 24—

(i) omit “either by jury or”; and
(ii) omit “himself”

Clagse 40

Shr. R. D. Misra: I beg to move:
In page 13, for clause 40 substitute:

“40. Omission of section 269, Act
V of 1898.—Section 269 of the
principal Act shall be omitted.”

Clause 41

Shri R. D. Misra: 1 beg to move:

(1) (i) In page 13, Hne 50 and in
page 14, lines 1 and 2, omit “in a case
triable by jury, proceed to choose jurors
as hereinafter directed and to try the
case, but in any other case, the Judge
shall”; and

(ii) In page 14, line 2, omit “him-
self”,

(7) In page 14, omit limes 8 1o 5.
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Clanse 42
Shri R. D. Misra: 1 beg to move:
In page 14, for clause ¢2 substitute:

“42. Omission of sections 274,
275, 276, 277, 278, 279, 280, 281, 282,
and 283, Act V of 1B98—Sections
274, 275, 276, 277, 278, 279, 280, 281,
282 and 283 of the principal Act
shail be omitted.”

Clanse 45
Shri R. D, Misra: I beg to move:
In page 15, for clause 45 substitute:

“45, Substitution of new section
for section 286 in Act V of 1898.—
For seciion 286 of the principal
.Act, the following section shall be
substituted, namely:

‘286. Opening case for prosecu-
tion—(1}) The prosecutor shall
open his case by reading from the
Indian Penal Code or other law
the description of the wflence
rharged and stating shortly by
what evidence he expzcis to prove
the guilt of the accused.

(2) The prosecuior shall then
examine his wiinesses.” ™

Clause 47
Shri B. D. Misra: I beg to move:
In page 15, for clause 47 substitute:

‘47. Amendment of section 289,
Act V of 1898—In sub-section
(2) and sub-section (3) of sec-
tion 289 of the principal Act, for
the words “in a case tried with
the aid of assessors, record a find-
ing, or, in a case iried by a jury,
direct the jury to return a verdict
of not guilty” the words “record
its reasons and acquit the accus-
ed” shall be substituted’

Claase 49
Shri R. D. Misra: I beg to move:
In page 15, for clause 49, substitute:

“49. Omission of section 293, in
Act V of 1898.—Section 203 of the
principal Act shall be omitted.”
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Clause 50
Shri R. D. Misra: I beg to move:

In page 15, for clause 50, substitute:

“50. Omission of section 294 in
Act V of 1898.—Section 294 of the
principal Act shall be omitted.”

Clause 51
Shri R. D. Misra: I beg to move:

In page 15, for clause 51 substitute:

“51. Omission of sections 295 and
296 in Act of 1898 —Sections 295
and 296 of the principal Act shall
be omitted.”

Clause 52
Shri R, D. Misra: I beg to move:

In page 15, for clause 52, substitute:

“52. Omussion of sections 297,
298, 299 and 300 in Act V of 1898.—
Sections 297, 298, 299 and 300 of
the principal Act shall be omitted.”

Clause 53
Shri R. D. Misra: 1 beg to move:

In page 15, for clause 53, substitute:

“53. Omission of section 301 in
Act V of 1898 —Section 301 of
the principal Act shall be <mit-
t&d.”

Clanse 54
Shri R. D. Misra: I beg to move:

In page 15, for clause 54 substitute:

“54, Omission of section 302 in
Act V of 1898.—Section 302 of
the principal Act shall be omitted.”

New Clause 54A
Shri R. D. Misra: I beg to move:

(1) In page 15, after line 37, insert:

“54A. Omission of sections 303
and 304, in Act V of 1898.—Sec-
tions 303 and 304 of the principal
Act shall be omitted.”

(2) In page 15, after line 37, insert:

“54A, Omission of sections 305
and 308 in Act V of 1898.—Sections

523 LSD
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305 and 306 of the principal Act
shall be omitted.”

Clause 55

Shri R. D. Misra: I beg to move:
In page 15, for clause 55 substitute:

“55. Omission of section 307 in
Act V of 1898.—Section 307 of the
principal Act shall be omitted.”

New Clause 55A
Shri R. D. Misra: I beg to move:

In page 15, after line 48, insert:
“55A. Omission of section 308 in

Act V of 1898.—Section 308 of the

principal Act shall be omitted.”

Clause 56
Shri R. D. Misra: I beg to move:
In page 16, for clause 56 substitute:

“56. Substitution of new sgection
for section 309, Act V of 1898.—
For section 309 of the principal Act
the following section shall be sub-
stituted, namely:

‘309. Judgment.—When in any
case under this chapter the Judge
does not proceed under section 562
he shall if he finds the accused
guilty pass sentence upon him ac-
cording to law."™

Clause 57
Shri R. D. Misra; I beg to move:

In page 16, for clause 57 substitute:

“57. Substitution of new gection
for section 310 in Act V of 1896.—
For section 310 of the principal
Act the following section shall be
substituted, namely:

‘310. Procedure in case of pre=-
vious conviction—In & case where a
previous conviction is charged
under the provisions of section 221,
sub-section (7) and the accused
does not admit that he has been
previously convicted as alleged in
the charge, the court may, after he
has convicted the said accused
under section 271 or 309 take evi-
dence in respect of the alleged
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previous conviction and shall
record a finding thereon and pass
sentence upon him according to
law’ " .

Clause 58

Shri R. D. Misra: I beg to move:
In page 16, for clause 58, substitute:

“58. Omission of sections 312,
313, 314, 315, 316, 317, 318 and 318,
in Act V of 1898 —Sections 312, 313,
314, 315, 316, 317, 318 and 319 of
the principal Act ghall be omitted.”

Clause 59
Shri R. D. Misra: I beg to move:
In page 16, for clause 59, substitute:

“59. Omission of sections 320,
321, 322, 323, 324, 325, 326, 327,
328, 329, 330, 331 and 332 in Act
V of 1898.—Sections 320, 321, 322,
‘323, 324, 325, 326, 327, 328, 329,
330, 331 and 332 of the principal
Act shall be omitted.”

Mr, Deputy-Speaker: These amend-
ments are now placed before the
House. Much has been said about the
jury, Jury does- not disappear.
Assessors go.

Shri Raghavachari: We do not want
to waste time. But it must be done in
a proper manner.

Shri V. P, Nayar: I do not think
quorum existed in the earlier stage.

Mr. Deputy-Speaker: If there is mno
quorum, we will adjourn the House.

Shri. V. P. Nayar: The response to
the Bill has been so very good!

Mr. Deputy-Sp : Hon. Members
are well aware that enough opportunity
has been given to all Members, So
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far as the contentious protions are
concerned, naturally hon., Members
are tired in arguing on them and they
did not want to devote themselves with
respect to the other matters, except of
course to fill in the quorum.

Now, I will put the amendments to
the vote of the House. These relate
to the group of clauses 39 to 60. I
shall put all the amendments together
unless any hon. Member wants a parti-
cular amendment to be put separately.

'Shri R. D. Misra; Regarding amend-
ment No. 74, I want to say something.
Is the discussion closed?

Mr. Deputy-Speaker: The discussion
is closed already. The hon, Member
need not get up.

The question is:

In page 13, line 24—

(i) omit “either by jury or"; and

(ii) omit “himself”.

The motion was negatived.

Mr. Deputy-Speaker: I shall now put
all the other amendments to the vote
of the House.

The amendments were negatived.

5 p.M.
Mr. Deputy-Speaker: The question
is: .
“That clauses 39 to 60, stand

part of the Bill”
The motion was adopted.

Clauses 39 to 60 were added to the
Bill.

The Lok Sabha then adjourned till
Eleven of the Clock on Thursday, the
2nd December, 1854,





