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LOK SABHA 

Tuesday, 1 7th July, 1956 

Tl , , Lok Sabha met at Eleven uf the 

Clock. 

[MR. SrBKER in the Chair] 

QUESTIONS AND ANSWERS 

(See Part I) 

1 2  NOON. 

PAPER LAID ON THE TABLE 

REPORT 01' INDIAN DELEG ATION TO NINTH 

\VoRLD HEALTH ASSEMBLY 

The Deputy Minister of Health 
tShrimati Chandrasekhar ) :  I beg to 
lay on the  Table a copy of the Report 
of t he Indian Delegat ion to the Ninth 
World Health .\ ssembly, held in Geneva 
in May. 1955 [ P laced in Library See 
No. S-240/56 ] 

PETITION RE: STATES REORGANI
SATION BILL 

Shri Sivamurthi Swamy ( Kushtagi ) 
I beg to present a oetit:on signe<l by 
6668 petitioners relating to the States 
Reorganisation Bill ,  1956. 

HNDU MINORITY AND GUARDIAN
SHIP BILL-Concld. 

Mr. Speaker: The House will now 
take up further consideration of the 
motion for consideration of the Hindu 
Minority and Guardianship Bill as 
passed by Rajya Sabha. 

335 LSD-I 
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I may inform the House that the 
Business Advisory Committee at its 
silt ing held on the 5th September 
1955, during the Ten th Session · had 
recommended three hours for thii 
Bil l .  The time a l locat ion was no�. 
howe\'er, reported to t he House as the 
Commit tee had further recommended 
that the Bill might not be taken up 
during that session. 

I take it that House agrees w:�h 
recommendations of the Business Ad
visory Committee in respect of thi.:; 
Bil l ,  namely, th at three hours ma" be 
al lotted for thi£ B i l l .  

Shri N. C.  Chatterjee (Hooghly ) :  w.! 
have already saved about 2 \  hours 
yesterday. We finished one Bi ll \'ery 
quick1y. I a m  suggest ing that a l i t t !�  
exten�ion of t ime may be al !owed for 
this Bill, as it : s an  important Bi : ! .  
Thert are some clauses which requ i re 
ver,v carefu l a t tnit ion I hope t ile 
House wi l l  agree that \\" :? should ex
tend the time by I or 1 � hours. 

Shri Raghavachari (Penukonda ) : 
.; !so want an extensio!"l of t ime, ex
clud :ng the half hour already spent .  

The Minister of Lega l Affairs ( Sbrl 
rataska,r ) :  I ha\"c no objection 

Mr. Speaker: We J-.ad put down 3 
hr,urs. We wil l  a l lot 4 hours now. 

Shrimati Renu Chakravartty {Bas:r
hat ) : There are a number of amend
ments. Therefore, 4 hours will be the 
mm1mum that will be required, 
because the second reading should be 
taken clause by clause. 

Shri N. C. Chatterjee: Even if we ex
tend it by H hours, we shall h"ave 
-iaved I hour, because we saved more 
than 2l hours yesterday. 
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Mr. Speaker: I take it that the 
House is agreeable to extension of the 
time from !i to 4l hours. We spent 
halt an hour yesterday. How long 
will the general consideration take and 
how much time should be devoted to 
clause by clause discussion? 

Shrt U. M. Trivedi (Chittor) : Three 
hours for general consideration. 

Mr. Speaker: That means Ii hours 
for the clauses. Whatever time remains 
will be for the third reading. 

Shrt Pata.skar: There should be 
rr.ore time for the clauses than for the 
general consideration, because so far 
:ir the general consideration is con
cerned, there are only two points of 
considerable irr,portance. 

Sardar Hukum Singh (KapurthaJa. 
Bhatinda): I may point out that yester
day there was not much willingness 
on the part of hon. Members to take 
part in the general discussion. So per
haPs they might reconsider the time 
allotment. 

Mr. Speaker: How many hon. Mem· 
hers like to take part in the g:'!neral 
discussion? 

Some Hon. Members- -�tood up. 

Mr. Speaker: Let us have 1 ! or 2 
hours fen- general _discussion and 2 
hours for the clause by clai:st> 1con�i
deration. If we are able to �ave an.Y 
time in the clause by clause consider
ation, it will be devoted to the third 
reading. 

Shri N. C. Chatterjer: Ye�:,mta:v. 
was making some subm:ssions on 
ci:.use 6. Clause O says: 

"The natural guardia-:,s of a 
Hindu minor, in respect. of the 
minor's person as well as in res
pect of the minor's property (ex
cluding his or her undivided in
terest in joint family property, 
are--

(a) in the case of a boy or an 
unmarried 1irl-the father, and 
after him. the mother: provided 
that the custody of a minor who 

-� 

has not completed the a1e oi ftve 
years shall ordinarily be with the 
mother; 

(b) in the case of an Illegiti
mate boy or an illegitimate un
married girl the mother and 
after her, the father; 

(c) in the case of a married 
girl- the husband:" 

} .. 

There is a serious lacuna which � 
shall ask the hon. Minister to CO!)Sider. 
Supposing a :voung girl is married, 
automatically · he husba.,J becomes 
the guardian. But supposing she be
comes a widow-the husband . dies
there is no provision. So something 
has got to be done there, because if 
you look at clause 6(a), onlY in the 
case of an unmarried girl, the father, 
and after him, the mother, will come 
in. Sub-clause (c) says that the husband 
shall be the natural guardian in the 
case of a married girl. There!ore, there 
must be some provision in the case 
of a girl who is married but who is 
widowed later. There are many such 
cases, as you know, in this country, 

There is one other clause which 
makes me thoroughly unhappy, name
ly, clause II. It makes a serious de
parture from the present law. 

"After the commencement of 
this .Act, no person shall be en
titled to clispose of, or deal with, 
the property of a Hindu minor 
merely on the ground of his or her 
being the de facto guardian of 
the minor." 

Therefore, we are saying that only 
the father and the mother shail be 
the natural guardians and they shall 
have certain rights, but apart from 
them, we prctically put. out of the pale 
of guardianship anybody else. 

First of all, I will deal with the 
guardianship of wife. I am readinl 

from Mayne•s Hindu Law and UNgc, 
11th edition. Accordinl to it. the bus
band Ls the lawful guardian of his 
minor wife and is entitled to require 
her to live with him, however y� 
she may be, unless there is a custom 
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enablinc tile fVife to live with him 
until she bas attained the aae of 
puhertJf� After the bu.band's death, 
the ,uardi.anship of the wife, if she 
ls a minor, devolves on the husband's 
relations io prefereJ1ce to the paternal 
relaUon1. You know that has been 
the Hindu Jaw and it has been settled 
by a number of cases. I think it was 
decided in the year 1889 ln 16 Calcutta 
584. Since then, for the last 70 years, 
this has been the law in lndia, that it 
a girl becomes a widow and if she is 
a minor, then the guardianship of that 
wife will develop on the husband's re
lations. Generally it devolves on the 
sa]rinda relations. This is a very im
portant point, and I shall ask the hon. 
House to consider this matter. Special
ly in unfortunate cases of kidnapping 
and abduction, this point comes up. 
l am reading one judgment delivered 
by Mr. Justice Rattigan, who was a 
judge of great experience. He held in 
AIR 1915 Lahore 390(2) that the hus
band's relations, it any, exist within 
the degree of a sapinda, are the guar
dians of a minor widow in preference 
to her father and his relations. This 
is from : he Lahore High Court. It you 
go to Calcutta. it is SJiven in 16  Cal. 
584. This point becomes very perti
nent in the case of molestation 0f 
women. Unfortunately, such cases 
happen sometimes. 

"Where a minor Hindu wid,:w 
takes up her residence with her 
deceased husband's mother w:th 
the consent, express or implied, 
of her husband's brother, the hus
band's mother is the lawful guar
dian of the girl for the purpcse 
of section 361 of the Indian Penal 
Code." 1915 Lah. 301). 

I would like the House to consider 
that as th.is law stands, if you pass it 
1n this form. the PoSIUon will be that 
all these unfortunate girl widows v.'ill 
have no ,uudian. Will it be said from 
tomorrow or from the date of com
mencement fJII. tbe Act that If there 11 
any cue of lddnappl.ag, then the accus
ed will be at libert7 to say that there 
b no lawful ,uardJan? Because you 
are sayinf here that there is 1lo ques
tion of an.Y other ,uardjan at all. ·1 

am submittin, that there 11 a lacuna 
which requ!Ja careful comideraUon. 

Shrimati Renu Cllakravartty hu 
made a suaestion in respect of sub
clause (a) b,. means of her amend. 
ment. Sub-clause (a) of clause 6 sa,,s: 

"in the case of a boy or an un
married girl the father, and after 
him, the mother: provided that 
the custody o! a minor who has . 
not completed the aae of five years 
shall ordinarily be with the 
mother." 
She has recommended, and there Is 

something in her point of view which 
merits consideration, that this are 
ought to be raised because 5 years 
seems to be too low. 

There is one other point affectinf 
which I want the hon. Minister to 
consider and that is this. Should not 
there be some expansion of the list 
of natural guardians if you shut out 
completely the de facto guardians? 

Mr. Speaker: lf hat happens if there 
fa a joint Hindu family and the father 
is there and the son has died just 
leaving his widow and children? 

Sbri N. C. Chatterjee: The Bi11 as 
passed by the Rajya Sabha, in clause 
6 says: 

"The natural guardians of a 
Hindu minor, in respect of the 
minor's person as well as in res
pect of the minor's property (ex
ck'<ling his or her undivided in
te:·est in joint family pro
perty) . . . . . .  " 

Therefore this Act would not operate 
in regnrd to coparcenary or joint 
family property. At lenst so far as 
property is concerned, it w?uld not 
come within the purview of clause 8. 

Shrl Patubr: At this stace may I 
point out to the hon. Member that 
we are all interested in seeine that 
there ta no lacuna! The hon. Mem
be.r ,ii aware that under the ex!stlq 
Jaw, only parents are the natural 
,ruardlans. In the case that was Just 
now referred to, it was held that in 
the case of a minor widow her 
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mother-in-law was her de facto 
euardian. What does clause say? It 
says: 

"After the commencement of 
this Act, no person shall be entitl
ed to dispose of, deal with, the 
property of a Hindu minor mere
ly on the ground of his or her 
being the de facto guardian of 
the minor." 

So far as such cases are concerned. 
I do not think the wording of clause 
1 1  will stand in the way at all. What 
i:; said is that de facto guardians shall. 
not automaticnlly be entitled to dis
pose of the property of the minor on 
the ground that he or she is the de 
facto guardian. 

Mr. Speaker: What about personal 
guardian? What he means is that if 
a kidnapping case arises, who will be 
the personal guardian. 

Sbri Pataska.c: Under the present 
law the natural guardians are the 
parents. This clause only says that 
after the commencement of this Act 
nobody shall be able to say that he 
can dispose of the propert:r· on the 
ground that he or she is a de jacto 
guardian. 

S·hri Altekar (North Satara): Also 
deal with. 

Shri Pata.skar: We are on quite a 
different point now. 

Hr. Speaker: What about the per
sonal guardian? 

Sbrt U. M. Trlv�: The point put 
by the hon. Speaker is, what about 
the guardian to the person of the 
minor. 

Sbri Pataskar: Supposing there is 
DO natural guardian and there is no 
court cuardian; is there anything to 
siy that anybody ts prevented from 
N'!lng the guardian of the person ot 
the minor or from taking care of the 
minor? Let that rutlnr be carefully 
looked into. I believe \here would be 
no difficulty. 

Sllri N. C. Cbatterjee: I am asldn& · 
the hon. litnlater to carefully remem
ber these difficulties which may arise . 
and I am quite sure that he will give 
some thought to it. Kindly see clause 
11. It says: 

"After the commencement of 
this Act, no person shall be entitl
ed to dispose of, or deal wnh, the 
property of a Hindu minor merely 
on the ground of his or her being 
the cl·· facto guardian of the 
minor." 

The present law is that a de facto 
guardian of an inf,mt"s esln·.e has, in 
case of necessity or benefit to the 
minor, power to sell or mortgage his 
property. This was laid down in that 
famous case of Hunooman Persaud v. 
Mussummat Babooee in 1856. From 
that date up :ill today thii: hc1s held 
the field. Otherwise what happens! 
Supposing the father is dead and 1he 
mother is dead and there is the grand
father. The grandfather is :i man who 
has go: no property but there is ample 
property of the minor. Supposing the 
son had left property which has 
devolved upon the minor and tbm a 
daughter has to be married or �ome 
money has to be pa:d for some pur
pose or for educating the son er for � 
sending riim for �nreiiJn studies. then .'1 

he has got no oower to raise money 
.:.-'
.
.· or do anythin& of th<? kind. Wi:at I 

am saying is, '?ither e:.:!el'!d tre li:;t .! 
of natural guardians or you do some 

·
.
·
_

f-

_

:

,
: 

·:hing for the our;>ose of re . .:ognising • 

;�:: ih�t /f 

d�
i

fa��o 
1
���rdi��\;i��� i 

have that power in c-ase of nece��ity. ;� 
These are generally the ca�e� of the :..: 

grandfather or the grandmo:her when 
the parents are �--ad or the case of 
an elder brother or of a paternal \ 
uncle who is the karta of the family. ,J 
In such cases, it will be dnirable for ., 
jpe House to -:onslder whether lt ::� 
ibould coin'pletel:, •lo away with the .;1 
present Jaw. 

� In a recent Federal Court Judge- · ·• 
ment, Chief Justice Kania �aid that i 
the expression de facto guudian wu t 
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not quite pro�r. Hut, we blOIV what 
a de facto guardian is. In tbe case of 
absence of the natural legal auardians, 
when you have got the grandmo,h�r 
or the grandfather of a minor or an 
elder brother, then, he or she is the 
person to deal with it. That is all 
right. You know this point came up 
some years ago and was considered at 
great length by the Madrc1s High 
Court, by Justice Odgers and ,Justice 
Viswanatha Sastri. it was held: 

"An alienation by a de jure 
guardian or a .iatu ; i  guardian ,.; 
voidable and as 1!1e powers of 
natural and de facto guardians are 
similar, a transaction entered into 
by a de facto guardian not for 
necessity is only voidable nt the 
option ot the minor on attaining 
his age. But :in alienation tor 
necessity is binding." 

The other point is a iittle rnore 
serious. Kindly see what you are 
doing. Clause 8 deals with the- powers 
o! the natural guardian. You say that 
from tomorrow there will be no ,!e 
facto guardian. In clause 8, you say 
that even a father anti a mother can
not do anythi:ig �vith regard to the 
property of the minor. Supposing the 
son or the daughter has got some 
property from 1he &randfather or 
grandmother- may be a maternal 
grandfather or granclmother. Suppo� 
for the girl's marriage or for the boy's 
education some mortgage has got to be 
created, then the natural guardian, 
according to sub-clause < l) ot clause 
8 ,  has power, subject to the provisions 
ot this section, to do all acts which 
are necessary or reasoaable aud p10-
per for the benefit of the minor or for 
the realization, protection or benfit of 
tlte minor's estate; but the guardian 
c� ip oo c8$e bind .pie minor by a 
personar covmant� . . So far aa it J�· 
IC is consonant with -our concept; of 
Hindu law. Blif, looi anub-da\lie '(2). 
It 1878:· 

. . 

"The natural l(Uardian lbal1 not, 
without tlie · PreYioua penp1uloD 
of the court,_:_ 

morqqe or charge, or transfer 
by sale, gift, exchange or other
wise, any part ol the movable pro- . 
perty of the minor." 

It also says: 

"or lease any tiart o( such pro
perty for a term exceedin� ftve 
years or for a t?.1m extending 
more than one year l:eyond the 
date on which the mi:lor wil! 
attain majority." 

l am appealing to yc,ur experience 
and to the experience of lawyer mem
bers of this House. Y<•u know what 
happens in these guardianship pro
ct'edings. When an application is made. 
it is referred to some officer. generally, 
the Nazir of the District Court and 
certain investigations or enqu1nes 
start. If you are actually confining 
natural guardianship only to the father 
and the mother and do not allow any
body else to (unction, is there any 
necessity for actually asking them to 
get the imprimatur of the court for 
the purpose of raising some money 
for necessity, for 0ducation and other 
things which are absolutely benen<'i.il 
and for the welfare of the minor? I 
submit that you should not drive the 
parents to a court of law. 

Mr. Speaker: Does the hon. Member 
suggest that the natural gt;::rdian m;iy 
dispose of the private property of the 
minor without the permission of the 
court? Under the exirting Guardians 
and Wards Act a 'ourt can 'lppoint a 
guardian for the private property of 
the minor. 

S·hri N. C. Chatterjee: Today the 
father and mother have lot l'ert.ain 
rights. You say that nobody except the 
father and mother, shall be one 
natural guardian clothed with certain 
powers. The grandparents or the 
paternal uncle or BD elder brother '!!V�q 
la tbere will be incapacitated � 
dealinf with the property. Bµt If J.�lf 
coa1lne It purely to the p�fa. � I 
�t with ,reat respect � '* .. 
ilot mceiaHry lo drive � tq coprta 
or law. · It ma7 be that ,omebody wm 
put In ail objection aud whenever 
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there is .an obJection it means a 
protected area. I res�tfully submit 
that the Hindu law is perfectly clear 
in this respect. I ;.m nc.t trying to 
expand that thing. What I an· saying 
is that the natural guardian of a 
Hindu minor has :,ower to sell or 
mortgage any part of the property in 
cat.e of necessity or benefit of the 
minor and that is a settled law !rum 
Hunooman Persaud case up till today. 
All Higti Courts are followin,, it not 
because it is a Privy Council 

0

decision 
but because it is a heneftcial orovision. 
Of course, Hndu law as it stands gives 
the de facto guardian also the same 
power. Assuming th'.lt y:iu eliminate 
the de facto guardian from having 
that power and that you incapacitate 
him completely, then I submit that 
there is n o  object in tmving the 
parents to the courts of law for the 
purpose of getting the sanction. As 
you know, the sanction is more c>r less 
a formality and sometimes a costly 
formality, and I <lo n'.J� know what 
benefit it will do. I do not thinit any 
judicial authority or any court 
authority can be more solicitous of the 
real welfare of the infant ;han the 
father or the mother. I submit, there
fore, that this point shouid be care
fully considered, that is. whether it 
would. be desirable to put them on the 
footing of certificated guardians under 
the Guardians and Wards Act. There 
may be also cases of dissioation of the 
minor's proper:y, but I dt> not 1nink 
that it is the case when the guardians 
are the father f.nd the mother. 
Generally in cases where there has 
been dissipation of prop�:-!y Or mi!. 
appropriation of assets or diver5ion of 
usufruc:s. it has been done by peo�1e 
other than the father and the mother 
or by de facto guardians. If in its 
wisdom Parliament wants lo have a 
clause like clause 11, then I !Ubmit 
that there ls no  necessity for clause 8. 
You ·should not make the father and 
the mother 11t1ffer �om the s-me dl&
abuittes from which every cerWlcated 
,cuardlan under the Guardiana and 
Wards Act auffen. There is no  neNS
stti for redudne them t o  ttiat position 

and there is, therefore, n o  Df:ed lr,r 
having clause 8. Clause 8 c.n , there-, 
fore, be deleted. Of <"oune, If you 
expand the category of natur� 
guardians, then that is a dill1:rent 
puint. I would reler you t o  some of 
the dissenting minutes 2nd they have 
also been saying that this will be 
operating very harshly. I thin Ir, the·re 
is some force in tnat observation. 
Therefore, 1he House should be 
perfectly careful before it allows this 
thing to be done oeea!Jse it �eans 
more litigation and more cost. 

I was reading this 
recently published 
Jennings containing 
delivered as Alladi 

morning a buok 
by Sir Ivor 

the lectures 
Krishnaswamf 

'Lecturer in the University of Ma;Jral;. 
Sir Ivor Jennings has said that he 
finds that a major Industry in this 
country i:; litigation and it is sc 
because the Constitution of I!tdia i� EO 
voluminous. It is on account of that 
constitution that this industry will 
thrive. He has said that he had been 
a Vice-Chancellor &nd a h·ofessor for 
many years and that his only satisfac
tion is that due to tile Cons;itution 
being very big and v,tuminous, the 
longest and the biggest in the worM, 
some of his students are g1:tting some
thing out of this industry. I submit 
that industry should not flourish under 
clause 8 .ot the cost of the Hindu 
mlnol'. Therefore, you shoul d :ict 
drive every father and mother even 
for the purpose ot rai:;ing money for 
marriage or for e,lucation of thc
minor. Tha; should b<! left to  t?le1r 
discretion and it should r.ot be made 
comoulsory for them to 6!o to court. 
This invocation of !he jurisdiction ot 
the court should not be made compul
sory and it really :loes no� n,ean much. 
Therefore, I submit that it is not fair 
to have this compu!;;?ry access to 
ooun. 

SlaltmaU Beaa Cbakraftl'ttJ: This 
matter ts the least c-ontroversial of the 
Hindu C.ocle, and It deals with the 
Hindu m1Dority and guardianship. 'r.lla 
la a · very Important BID becaute'.lt 
deals with the upbrlnltnc of JOUDC 
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mlDont at tbell' IDOlt hupreuionable 
age, and hence we are lO &ive great 
thought to it. Not only have we to see 
to the protection of the material 
interests of the minor but also we 
have to ensure that 'l'e gtve to him an 
environment <,f affecti,Jn, understand
ing and well being in which he or she 
can flourish into a useful citizen of 
this country. As such, it is a very 
impor:ant Bill. 

I would, however, have liked that 
the Adoption· Bill which is to be intro
duced had also been there before u, 
because I would like this House to 
remember that up till now, no female 
child can be adopted according to 
Hindu law. Up till now only a male 
child can be adopted, and as such, 
over here the �uardianship clause 
naturally deals with the j!'uardianshi? 
of an adopted child oniy if it is a male 
child. Therefore, I feel that if the 
Adoption BilJ also had been passed or 
been there for us t:> consider, we 
would also have been eble to include 
lhe case of the fernale adopted child, 
and its guardianship could have been 
included over here. 

After the Bill had s:one to the Joint 
Committee, there were certain very 
welcome provisions included in the 
Bill and I personally am in favour of 
having done away with the de facto 

guardianship. Some per,inent ques
tions have been :-aised regarding the 
case of minors who have neither 
father nor mother. What will happen 
to them? This is 1 very pertinent 
question. There is, of course, the 
testamen: ary guardianship, nnd I am 
glad that the Joint Committee has 
given in clause 9 t!>e right to the 
mother also to apooint a guardian. 
The Bill has ensured that the mother's 
right of becomine a guardian c:ann'.>t 
be taken away by the father by 
appointing a euardian by will This, 
I think, ls a good point. I am also 
glad that Joint Committee and R .. jya 
Sabha have also aiven tbe ri.aht to the 
mother both over the peraon of the 
minor as well as tbe propert7, under 
clause 9. Thfa;. I think, is also Sl'me
th!ng that hact been propounded by 

many of us 1n tbe stqe wbeD. the Bill 
was referred to the Joiot Committee. 

There is alao court euardianahlp 
but my point is that in most ca.a' 
people will not like to 10 to coun: 
In such cases, what will bnppen: 
Normally what happens is this. 
Whether the list ot natural guardians 
is expanded or not, the ties of natural 
affec,ion lead the relations to look 
after the child-it may be the maternal 
grandfather or paternal &randfatber or 
the uncles. The ties of affection �re 
the ties which really bind the family 
of 1hose who are nearest to them to 
look after the child. It there is no 
tie of natural affection, making a le&al 
provision and forcin1 them to take up 
guardianship, I think, does not 
improve matters because we have 
seen the cases of unwanted children. 
Therefore, these are unfortunate 
cases, and I think th3t expanding the 
list of natural guardians will not 
improve matters very materially in 
1hese unfortunate cases. 

What is important, however, is this 
and it is a point e,n whirh I want to 
dila·,e and request the House to consi
der it very seriously. 'Ihe one point 
on which I would like thi,; Bill to be 
changed is the question of the l'Ustody 
of the minor child. This is a point 
which I emphasised even r!.irin& thP. 
Hindu Marriage Bill. It is very 
important :hat a minor child should 
remain in the custody of the mother. 
Shri Chatterjee has ,iiffered from me 
on many other points but 1,e has on 
this point felt the same way. This Bill 
seeks to give to the mother the 
custorly ol a minor till the age cf 
live. Whether the fathi!r is ; he guar
dian or not, the ::usto<l., of the child 
should always be ..,.ith the r.1other till 
a much later age--! should say, till 
the child becomes a major. But if the 
House feels that a boy of sixteen or 
seventeen. could not so 'Well be 
controlled by the mother and tbat it is 
better to have a man to look after 
him, I woul_d acree to the amendment 
of Shrimati Jayubri to tbe effect tbat 
the ·custody of a minor who bu not 
completed the are of 14 :,ears ahaD 
normally be with the mother. The 
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[� �u Qahravartty) 
influence · of the mother is very 
important. J know certain cases. Often 
the court decides correct1y and gives 
the child to the mother. But, there 
have been cases where it has decided 
otherwise because a mother happens 
to be poorer than the fa'ther and he 
argues that the child would not be 
brought up according to the status to 
which he belonged, in such ca�s the 
child was given over to the father 
though he was a totally bad person 
and was unfit to bring up the child 
in the prop,·r manner. That is why I 
feel that clause 6(a) should be chang
ed and I would urge the House to 
consider this point very seriously. 

Then, there is the case of tl)e mar
ried girl whose natural guardian is 
the hus't>and according ··to this Bill. 
Many speeches . have been made :n 
both the Houses pointing out that in 
most cases the age of the daughter, 
when she is married, is about four
teen. That is the law also. 

Mr. Speaker: Fifteen is the aee. 

Shrimati Renu Cha.kravarttr: It 
strengthens my contention. In this 
two or three years' period, if she is 
in a position to indicate her mind 
whether she wants her father to con
tinue to be her guardian during this 
period, she should be able to do so. I 
feel there should be some sort of an 
amendment that in the case of a mar
ried girl the husband and the father 
should jointly look after the property 
of a married minor girl unless speci
fically desired by the minor girl that 
the father should remain the sole 
guardian of her property till she 
becomes a major. This would meet 
the objections raised by "'the various 
speeches in both Houses. 

In claµ.se 6 it is said that no person 
s�iiil � eµtitJ!!(i 19 ,�t �� th!! natural 
�ar� of a minor �cler the pro
visiQDI of this Bill if be ceased to be 
a· -

�
� 

1be �� · 111ar!iians are 
� .  . .... fD4· �k- Ii� ei.,, 
11. �� �e. I �� UJJ�d 
WW • �  wlao �es bil relJ
qtp, ia au��caijy •PPOled fo 
�e � a�pi� or · �tlola 

towards bis child. After all tbereare 
1 he natural ties of blood, birth 
affection and it transcend, those of 
the religion. Religion deals with one's 
relation with God but the relation 
between a father and his children is 
somt'thing tbat cannot be transcended 
by a change of religion. I may become 
a Christian but yet I may continue to 
Jove my children with the same affec
tion as I did when I was a Hindu. 
When we are accepting more and 
more the secular idea. this clause 
should not be allowed to stand. Simi
larly it is one of the duties which 
have been laid down by this Bill that 
a guardian must bring up the minor 
as a Hindu. That may be all right. It 
he is born a Hindu, until such time 
as he is able to make up his mind "5 
to what religion he should belong, he 
should be in that fold. But we should 
also enjoin that he should also be 
brought up physically and morally 
healthy. 

According to clause 8, the natural 
guardian cannot, without the pre· 
vious permission of the court, mort
gage or transfer or sell the immov
able property of the minor. Many 
speeches have been made that the 
movable and immovable property 
should be brought within the scope 
of this clause. After hearing Shri 
Chatterjee I see that there is some 
logic in not including the movable 
property. The natural guardians 
have been restricted. W€, do not ex
pect them to fritter away the money 
that is there. For the education of 
the child or for the marriage of a 
daughter, the mothu· or father will 
have to go to the court and get the 
permission. Of course there are ex
ceptions and there may be fathers 
who squander away the moneer of 
the children. But generally, it is not 
so and it should not be necessary 
that be or she should take the · pre
VIOUI ·permission of the court 'provid
ed the dkpoeal . of immovable 

. 
pro

perfy · ahould not only be •· TOiclable 
but it abowd be void if·· it contra
venes sub-clause (i). The controlllnc 
factor should be that if ther� · 1s a 
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contravention of sub-clause (i) tllen 
the tran.sactiOn becomes void if tbe 
minor or any person claiming interest 
thereof makes an application to the 
court and shows that it contravenes 
the prov1s1on here. The parents 
should be able to incur expenditure 
for certain justifiable causes such as 
the upbringing of the child or the 
marriage of th(I daughter. There is 
also one other case which is a 
little complicated. There may be a 
<"ase of a father who may have 
minor children by his first wife and 
he may marry again. Yet, accord
ing to this Bill, the father is the 
natural guardian. It ofte.n happens, 
in the presence of the step-mother, 
one is not able to do the justice 
which is due to the child. In such 
cases it often happens that a much 
better guardian would be the. mater
nal grand parents. In actual life 
also we find that tl)is js so. So I feel 
that in this case some sort of a right 
of appeal should be given for a court 
to appoint a natural guardian. If 
they think that the children are be
ing neglected then they may decide 
that the maternal grand parents or 
the maternal uncle may become the 
natural guardian of the children 
even when the father is living. 

Shri Pataskar: In such cases the 
mateirnal grandfather can easily apply 
under the Guardians and Wards Act 
and get himself appointed as the 
guardian. There is a clause for that. 
"This is only about the natural guard
ian and anybody can be appointed in 
the best interests of the minors. 

Sbrimati Renu Chakravartty: If 
that is so, thro of course I have no 
objection. I was feeling, in the case 
of the father marrying again or the 
mother marrying again, the children 
may be negleeted even undtt the 
:father or the mother and as such 
some sort of a way out should be 
"there. U it is already there in the 
law, thftl it is all rlcht. 

�. I �4 � �I 
'®. �� � "'�* la � there in 
tlJ(e �� amt Wards Act--that 
children over the age of 10 abould 

bne the richt. if the father ma� 
qain, to choose their guardian. 
Some such sort of thing should be 
there so that in such cases the child
ren could be saved from being ill
treated even if they were under the 
guardianship of their father. 

With these few words, Sir, I hope 
that this House will consider this 
very important Bill in the light of 
the suggestions that I have made. I 
again want to place before this 
House, the question of considering the 
custody of the children remaining 
with the mother ordinarily up to at 
least the age of 14, which is the 
amendment that has been proposed 
by my hon. friend, Shrimati Jayashri. 
It is a very important thing, very 
important for the well-being of the 
children and the natural course of 
affeetion between the mother and her 
children. 

Shri Rarhava.chari: Mr. Speaker, 
Sir, I feel that the general prejudice 
against the way in which the minors' 
properties have been dealt with so far 
under the existing law, often leaving 
very little to the minors and wasting 
away much of the property, has led to 
be the basis of this legislation. But 
one should naturally feel that this 
susp1c1on or dissatisfaction of the 
existing state of affairs must not lead 
us to go to the other extreme and pro
vide safeguards whiC'h practically make 
the life of the minors very difficult. 
In fact, the existing system now pro
vides natural guardians, de facto 
guardians, court guardians and testa
mentary guardians. These are the 
four types of guardians that now exist. 
The present Bill does away with <le 
facto guardians, and all those who are 
interested in the welfare of the minor 
in the absence of natural guardians, 
which list included not only the father 
and mother but a tew more under the 
exjsUn1 law. 

llr. Speaker: It does not prevent 
the exmence of • de facto ,uardian, 
but onl)r aaya that a de facto ,uardJan 
sbll not Mli or 'deal with the propeity. 
A cle futo pardJan can be there and 
apply to the court for permimon b> 
sell or deal witb the property. 
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8lart llapanchart: What I say is 
this. The diffe'fence is. like this. A 
de facto guardian could deal with the 
property under the existing law and 
when the question arises as to whether 
he has dealt with it legally and in a 
way binding on the minor, the question 
whether he has done it in the interest 
of the minor also arises. Now the 
Bill says that he--the de facto-can
not deal with the property at all. That 
is one thing. U you examine the pro
visions, you will see that even the 
natural guardian, who also under the 
existing law could deal with the pro
pert.y-and the question whether it is 
binding or not came up mostly when 
the minor attained majority,-cannot 
deal with the property unless he goes 
to a court under this Bill. In other 
words as I said to begin with, this 
Bill i� based on the prejudice and 
experience that the guardians have 
not always dealt with the property 
safely and well. We have gone to 
the other extreme and said that every
thing is to be done only through the 
court even by the father and the 
mother. I am perfectly aware that 
under the existing Jaw, if the natural 
guardianship is confined only to father 
and mother, and husband in some 
cases, the other guardians v.:ho were 
acting so far under the existing law 
can all come up and be appointed by 
the court. It is open to all the 
maternal relations and others to go to 
the court, urge their prefere�tial 
claims and get appointed as guardians. 
Btit the question in most of these cases 
will be, when you want to limit the 
powers of guardianship only to the 
father and the mother, we do not 
ordinarily expect anybody to lake the 
risk of trying to protect the minor. In 
fact under the existing law the deal
ings' of de facto guardians were mostly 
questioned though they were bonn fide 
cases. It is generally done by the 
minors when they attain majority. 
Now he cannot at all deal with the 
property. Therefore, it really acts as 
a kind of prejudice a,alnst the interests 
of minon. But, whetllier we must 
permit the unsatisfactory state of 
affairs that now exists is another mat
tP.r-1 am sure the tlltlnf fo the other 

abane by Jmist.ing UPoD even the 
natural IUardians to obtain permission 
of the court fw every little act is really 
going to be not only inconvenient to 
interests of the minor but, I am afraid, 
will practically compel wasting of bis 
property. Under clause 8 you will see 
i t  is pz:ovided that the perm1ss1on 
of the court has to be obtained for any 
disposal of property. So for every 
little thing even the father or the 
mother has to go to a court. 

That is what is provider! under the 
Bill. We know that it a ,,an has to 
go to a court of law it means a lot of 
money. Even for a formal applica
tion has to leave his place and go to 
a distant court, engage a lawyer and 
then attend the court though it may 
be an ex parte proceeding. It all 
means a lot of money for each matter. 
fhe property may be under jurisdiction 
ot various courts and he will have to 
file applications in the respective courts 
when he has to deal with the proper
ties concerning them. 

Sbri Barman (North Bengal-Reserve
ed-Sch. Castes): Sir, I rise on a point 
of order. Shri Ragh'avachari was a 
member of the Joint Committee. From 
the report submitted to this House we 
do not find that he has raised any of 
the objections, that he is now raising, 
in the Joint Committee. In the abs
ence of any dissenting note on these 
points. the House is entitled to think 
that Shri Raghavachari agrees with 
the majority report. He is now mak
ing new points on which he has not 
submitted any dissenting note. If 
that is the case how are we to take 
the views of the members of a select. 
committee? 

Sbrl Ragbavacbari: I ha-.. e appended· 
a note of dissent upon some particular 
points that arose then. But these are
matters that arise out of the subject 
for feneral consideration and amend
ment. I have also moved some 
amendmmts about that matter. Any. 
how a member of a Select Commit� 
is not pro,.n,u...t from talking on a 
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thing which comes from that CQIDDllt. 
tee 

Mr. Speaker: I think the object of 
a Bill being sent to a Select Committee 
is for the purpose of having the consi
dered opinion of its members. Who
ever has got a difference of opinion 
on material points like this must state 
it to influence the Members here. Hon. 
Members come to the House under the 
impression that the hon. Member is 
also a party to what has been recom
mended in the report. Now for the 
first time to say something quite 
contrary to what has been said in the 
report, or something which he has 
not mentioned earlier, is not the way 
to lead the House. Members of a 
Select Committee a re expected to give 
a lead to the House, either they agree 
with the report or they do not agree. 
If every member of a Select Committee, 
by passes the report of that Committee. 
what is the object of having sent the 
Bill to a Select Committee'? Whose 
opm1ons are we considering here? 
Therefore, it is proper that any Mem
ber who differs from the majority re
ports must append a note of dissent. 
Unless it is an extraordinary thing 
which he contemplated only now and 
which he did not contemplate earlier 
and which nobody could have contem
plated, such points ought not to be 
made now, at this stage. I was 
under the impression that the hon. 
Member was not a Member of the Joint 
Commtttee and that what he has been 
saying thus far are his first impres
sicns. But having been a party to 
the Joint Committee,  I expect him and 
all Members who were members of the 
Joint Committee to stand by the report. 
Otherwise, the whole thing will be a 
waste and it will cesult in a false 
impression being given to this House. 
I do not say they are debarred from 
expressing their views now. They 
may say by announcing that "I am 
very sorr:,,; I am not aware of it and 
I did not see it earlier and so I would 
ijke to . place: 'those views now," in 
which case, there ls no objection. Of 
course, . there is nothinc legally barring 
a member of the Joint Committee from 
changing bis views. But to say things 

as if he has not been a party to the· 
J.oint Committee at all would be 1Mna: 
a wrong impression or lead to thl.s
House. 

Pandit Thakur Das BharlM'a (Gur
gaon) : So far as this Bill is concern
ed, it has been passed by the Rajn· 
Sabha. Therefore, no question of" 
Select Committee or Joint Committee 
arises. When a Bill comes here from· · 
the Rajya Sabha, then we are at per- . 
feet liberty to say what we like to -say· 
on the Bill. The motion is : "That 
the B i : . . .  as passed by Rajya Sabha, . 
be taken into ccnsideration." The · 
consideration there and the considera
tion here are quite different. This is· 
a B:11 which comes here from the other· 
House. So, everything that one wants: 
to say on this Bill can be said now. 
Supposing there is no change, even 
then, when the Bill comes here from 
the other House, it is perfectly open 
to any Member here to say what he 
is pleased to say. There is no ques
tion of a Select Committee or a Joint 
Committee, Member being bound by 
what he has said in the Select Com
mittee or the Joint Committee. Even 
in the case of a Select Committee or 
a Joint Committee, the person may 
vote there differently and he may not 
put in a minute of dissent in regard 
to every point. In many cases the 
question is settled there by votes, and 
it is not in every matter that a minute 
of d issent is appended. Therefore, 
my submission is that there is no 
strict rule saying that i f  a minute of 
dissent is not given or if a minute of 
dissen t is not given on every point, 
no con trary opm1on on those points 
should be expressed now. If that 
were the rule, it would be very difficult 
to agree to it. 

Mr. Speaker: I do not agree that 
an hon; Member who has not given a 
minute of dissent or who has not 
expressed any disagreement with the 
important provisions of the Bill 1n the 
cours� of the discussion at the J.oiDt 
Committee, should speak contrary to 
the report of the Joint Committee. He 
is entitled to stand by the report of 
the Jalnt Committee and he cannot 
just go on saying things as if he had 
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(Mr. Speaker) 
.notbfn1 to do with the Joint Commit
tee. If he does so, be puts the whole 
House in a wrong position and 1lves 
�he House a wroni impression. If 
he does not  contribute the amount 
of lead tbat is expected o1 him 
as a Member o! a Joint Committee, 
he mieht as well l>e not a Mem
ber of the Joint Committee. As a 
Member of the Join t Committee, he is 
expected to look into the matter and 

.1ive his views, as he is considered to 
bl? an expert. Because the whole 
House cannot go into the matter deep-
1.Y. i t  is entrusted to some selcctect 
Members so that they can deal with 
the provisions in detail. It is not 
right that a Member of the Joint Com
mittee, not having made the poin t in 
the Joint Committee, should say the 
point differently here and not even 
prefacing his remarks at  least by say
ing "Though I was a Meml>er of the 
Joint Committee, this escaped my 
notice; il was not brought to my 
notice earlier and so I have to Rive a 
differen t opinion upon it now" and so 
,on. So, normally, an hon. Member 
of a Selec t  Committee or a Joint Com
m i t tee, unless he has appended a 
dissen ting note on the points that he 
wished to say here, ought not raise a 
matter which ls controversial and 
which is opposed to the report of the 
Select Committee or the Joint Commit
tee to which he had been a party. 
Otherwise, there is no purpose in refer
ring a matter to the Joint Committee, 
and every hon. Member can rise up 
and say something different from the 
Teport of the Joint Committee, i n  which 
case the Select Committee or the Joint 
Committee has to be scrapped. 

So far as this matter is concerned, l t  
is true th:a t  ihere was a Joint Commi t

tee of both the Houses · and t� Bill 
was, �tla� � �e o�ber �ouae. 
'Therefore, the Joint CommiUee's rePort 
ii · P.•�r�if. il!Cf!d. �o� 

· the qiber 

1.°'rif • Bifi�tnwi" • :-:irsoo 
. . - �- . ., , ... ¥.4 ·-· .... ,� 

' 4 tbe � fi  ref' · · io lM 
�t ·�� �

or

��� ·JlJ' Ule 
otl1er 'Mo�.·�· J�� � ti(li �!W"lt
� to � provfslo�s of f� BUI, 

because the Bill has not been introduc • 
eel in that House. That la for the 
Members ln 1eneral. But  if an hon. 
Member aerees to be a Member of the 
Joint Committee and takes part in the 
proceedinfs of the Joint Committee, he 
continues to be a party to the report 
of the Joint Commit tee. We have not 
evolved a rule by which a Bill can be 
introduced simultaneously in both the 
Houses. l t  c.an be introduced only 
in one House. Whoever is a Member 
of the Joint Committee, even Jhou1h 
the Bill in question might have been 
considered in the House to which the 
Member does not belong, having been 
a Member of the Joint Committee, he 
is. a party to the report of the Join t 
Committee. It is this House that 
recommended the inclusion of the hon. 
Member's name in the Joint Committee 
and he sits In the Joint Committee in 
the place of the whole House. He is a 
representative of this House on the 
Joint Committee aod as such, he must 
say why he differs from the report of 
the Joint Committee and why he could 
not include the point in the minute of 
dissent. The hon. Member cannot 
choose to apply his mind differently 
at the present stage and suddenly get 
up and say something different from 
what the report of the Joint Commit
tee may contain and something which 
he has not included in his minute ot 
dissent. Even it a Bill is introduced 
in the other House, having been a 
Member of the Joint Commi t tee, the 
Member has the responsibility to stick 
on to what he had said in the Joint 
Committee, unless he has the leave of 
this House to say something specially 
which he could not poin t out in the 
Joint Committee. In just formal and 
t�vial matters, what I said does not 
apply, but In matters of major Import
ance like the presen t oae, wbtte 
tbe proviaion uys that • natural 
IU�ian lhould not be allowed to deal 
with the minor's property-a funda. 
mental or nd1ca1 cbaqe from tbe 
emtinS P-• a...._ Che PGIDt. 
..... b� tlle ll(lfL Mc hii of tbe Jobit 
�ttee !ft• be 'Wtlat bie W 
ur,ad7 rnenttonecl bi ttil · .lolnt eam. 
nalttee. n.t. r think, ahcnaJd Ile tM 
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proper course to be adopted so far as 
a Member of the Jolnt Committee of 
tbis House or of the other House ls 
concerned, and whether the Bill ls 
Initiated l.n this House or in the other 
House. 

Shri U. M. Trivedi: I want to make 
a suggestion. The Members of the 
Joint Committee get an opportunity of 
presenting their views in the Joint 
Committee. Then, when the debate 
starts here, they again repeat the same 
views here. The other Meml · :·s are 
precluded from participating in the 
debate, owing to lack of time or some 
other reason, and expressing their 
views. While I do not object to the 
Members of the Joint Committee tak
ing part in the debate, I suggest that 
they must be left over at least till such 
time as tbe other Members have spoken 
so that the other Members might 
express their views. 

Mr. Speaker: I have been adopting 
that rule. The Members of the Joint 
Committee or the Select Committee 
will be kept in reserve. Other hon. 
Members who may not agree with the 
report of the Joint Committee or the 
Seler.t Committee will have an earlier 
opportunity and the Members of the 
Joint Committee or the Select Commi. 
ttee will have an ooportunity to explain 
their position and satisfy the House as 
to why their recommendations ought to 
be accepted. I used to adopt that course 
and I still adopt that course, and I 
would advise whoever sits in the Chair 
to adopt that course. Because Shri 
Raghavachari felt a personal incon
venience and requested me to give him 
an earlier chance. I allowed him to 
speak earlier. 

Slal'l U. M. Trlvedl: I do not object 
to tbat. 

lllarl .&. II. Tllomu (Emakulam): 
lo view of wb:at the hon. Speaker baa 
llald on OW Questlab. I should I.lb to 
haft. a �IIOn. A.a )'OU Dla
tlCJMd, It fl ll -.-.UOb of ptoprtety, 
blrt. clue to fti'loua drcumstances, u 
wienttolNd bj, Pudlt Thakur Da!l 
a.rsava. a Member mt,ht not hav� 
appended a dtuentin1 note. Does your 

rullnl ex&md to puttiq in a.baolute. 
bar on mwinl any amendment to u.. 
Bill as reported by tbe Joint Commit. 
tee and also speaking a1ainst the pro
visions? 

Mr. s,..r: The whole conception 

with reran! to this matter must I>'! 
divided into two cateaorles. One is 
of major lmPortance pertaininr t<i 
substantial portions ot the Bill, the · 

principles ot the Bill, the clauses of the 
Bill, etc. The other concerns the 
formal amendments to the Bill. In 
major matters, I feel that if an hon 
Member who had a particular view in 
the Joint Committee and who had not 
appended a minute of dissent speab 
here on the Bill, he ought not to 
change the provisions differently, un
less he explains to the House in detail 
the new ideas that have compelled hirn 
to plead for a change. Normally, he 
ought not to move an amendment to 
that effect. Otherwise, the wholll 
thing will be a waste. But every 
Member of the Joint Committee will 
have an opPortunity to say that what. 
he said in the Joint Committee was not 
accepted that he could not give a 
minute of dissent, and that therefore 
he wishes to move an amendment. 

�fft fo,.<,,ul'ft �� (� 
.:i�;:ra; 'Ii�) : illfT it '!:"' �r i Ai" 

�hm rill ;r-r,-;i i � innm rrr 
4l'll\ � 'R {tlti' '{Tlf � � lllf 'R � 
?f.\ �ro '011 � ? 

Mr. Speaker: Sbri Raghavacharl 
will continue his speech now. 

Shrl Rag-havacbari: I am as far a,. 
possible guided by the almost moderate 
aspects towards a measw,e. I was only 
pointing out that the way of approach 
to �e existin1 affairs has led to too· 
much or a shift on to the other aide· 
and that it is inconvenient. I ltarted. 
-.t way. �e point is. tt JD the �· 
Celli IO much rest:ric:tiona" iui' placed 
upon the exerciae of thoae powen, we· 
defeat the purpose for wb.k:h the Bill 
is broqht forward. That wu the point. 
which I was makin1. I had also added 
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[Sbrt �achari) 
.a note ot dissent on one or two matters 
.I shall now explain those Points. 

1 P.M. 

So far as natural guardianship is 
concerned, they want the father and 
the mother to be the natural guar
dians in the case of an unmarried 
girl and the husband in the case of a 
married girl. Other members have 
already referred to it and I do not 
wish to dilate on it. I am also aware 
that the Law Minister might say, 
"any other guardian can be appointed 
by the court; where is the inconven
ience?". When the girl is married, 
the guardianship of the parent5 ceases 
and passes over completely to the 
husband. Once that is done, if the 
girl becomes a widow, she is left 
without a guardian. Until another 
guardian is appointed by the court, 
there is no guardian for her. There
fore, I have proposed that in the case 
-of any unmarried da"ghter and also 
m the case of the widowed daughter, 
the parents mu.5t be the gua1·dians. 

Mr. Speaker: Who is the guardian 
· today? 

Shrl Ragh.avachari: Under fae law, 
the guardian is the husband's rela

-tion. 

Mr. Spea.ker: Husband's relations 

are not the natural guardians. Even 
under the existing Hindu Law, except 
the husband in the case of a married 
girl and the parents in the casa of an 
unmarried girl, none other can be 
a natural guardian. 

Shrl Ragh.avachari: They are only 
de facto guardians. 

Mr. Speaker: Nobody exercises a 
. de facto right. 

Sb1'I Bac:banicbarl: It Is perfectly 
--0pen to anybody to say that any other 
man can aet himself appointed as 
auardlan by the court. The c:WBculty 
-will be • • • •  

8brt Pablabr: The point ii this. 
:Supposing there is a child who bu 
·neither father nor mother, there is 

nothinc to prevent anybody else act
� aa the ,uardian of the person of 
the minor and even of the property. 
What is prevented by clause 11 is the 
alienation of that right. 

Mr. Speaker: The hon. Minister 
may consider the words "deal with.'.' 

Shri Rarha.vacbari: I would request 
the hon. Minister to consider the com
bined effect of clause 8 (1) and clause 
11. Clause 8 (1) says: 

"1'he natural guardian of a 
Hindu minor has power, subject 
to the provisions of this section, 
to do all acts whlch are necessary 
or reasonable and proper for the 
benefit of the minor or for the 
realisation, protection or benefit of 
the minor's estate . . . .  '' 

The word "estate" is there; this 
clause seems to cover both movable 
and immovable property. But, accord
ing to sub-clause (3), the di5PoSal of 
immovable property must be only 
with the court's permission. Clause 
11 says that even the powers of the 
natural guardian are confined to cer
tain things. Anyway, that is  only a 
point of digression. My simple point 
is that in the ca5e of a minor widow
ed girl, some natural guardian must 
be fixed immediately. It should not 
be a dilatory process, later on some
body being appointed and so on. Im
mediately she becomes a widow, some 
natural guardian must be provided 
lest she may be kidnapped. 

My other amendment relates to 
proviso (a) to clause 6. It is provided 
there that if the father changes his 
religion from Hinduism, because this 
is Hindu Minority and ·Guardianship 
Bill, he is not competent to be the 
guardian. But I say that the mother 
also bas the right to change her reli
gjon. Therefore, l want the word 
"she" to be added there. A clause was 
specifically provided by the Joint 
Committee that . pardianmip muat 
cease Jf there la a change in the re
licion of the perenl But that clauae 
wu omitted by the Rajya Sabha; ad
vanced notiom must have pursuaded 
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them to _omit ft. Nevertheless, clau.e 
6 is there and my amendment seeking 
to add the words "or she" after the 
word "he" may be accepted, 

Mr. Speaker: Can the guardian 
change the religion of the boy? 

Sbrl �rhavachari: No; the courts 
will �ke care to see that a proper 
guardian i� appointed so as not to 
prejudice the religious sentiments. 

The other point is this. 
21(4) reads; 

Clause 

"(4) No court shall grant per. 
mission to the natural guardian 
to do any of the acts mentioned 
in sub-section (2) except in case 
of necessity or for an evident 
advantage to the minor." 

I want the word5 "or his estate" to 
be added at the end, because the 
benefit of the minor may not neces
-sarily be the benefit of the estate 
also. Some kind of difference can be 
made. My personal feeling is this. 
The phrase "evident advantage to 
the minor'' is capable of expansion. 
Originally the word "benefit" was 
there and that has been changed into 
"'evident advantage". I submit "evi
dent advantage" is a phra,e which is 
capable of expansion and all kinds of 
things being brought there. It is 
necessary to consider this question 
because it is only any act which is 
not permitted by a court that can be 
questioned later. When permission 
of the court i, sought, generally the 
proceedings are ex parte, because th,? 
minor is not there. Sub-clause (3) of 
clause 8 reads as follows: 

"(3) Any disposal of immovable 
property by a natural guardian, in 
contravention of sub-section (1) 
or sub- section (2) is voidable at 
the instance of the minor or any 
pe�on claiming under him." 

The other thinp are not. Therefore, 
by an ez ,JklTte earlier order obtained 
later on, a mlnllr ma7 be preftllted 
from questlon.lae it, part1cular� io 
when the phrue is 'evident advan
tage', which ls rubber-like expand
ing. More harm may be done by this 

phrase. Will the ,uardfan do all 
this and will the court mu,: an order 
without much consideration? Almoet 
every Hindu minor's property will 
have to go to court. Probably we 
will have to establish more courts 
or the courts will be overcrowded 
with applications and the attention 
given would be very little. In the 
ex parte proceedings, if some pemus
sion is granted, the minor is barred. 
We want to protect the minor from 
what might turn out to be a danier 
and obstacle. 

Some Hon. Members rwe. 
Mr. Speaker: Whoever was not a 

�ember of the Joint Committee 
may . . . . .  . 

Sbrt Bapwat (Ahmednagar South): 
I was not a Member of the Committee. 

Pandit Thakar Das Bhargava: I 
was not only not a Member, but I 
was sought to be appointed one and 
I declined to be a Member as I thought 
then and think now that this law is 
not necessary. 

Mr. Speaker: I will call him next. 
Hon. Members wili go on with the 

general discussion till 2 o'clock. We 
started at 12 o'clock. Thereafter, we 
will take up clause-by-clause consi
deration. 

Sbrl Acbutban (Crangannur): Then, 
there must be some time limit. 

Mr. Speaker: Therefore. I am ask
ing hon. Members to confine their 
remarks to 10 minutes. In proper 
cases. I will give more time. 

Shri Bogawat: This Bill has not been 
properly thought of so far as some 
clauses are concerned. We have 
passed the Hindu Succession Bill and 
we have allowed inheritance to 
daughters and sons of pre-deceased 
daughtem and pre-deceased sons and 
widows of pre-deceased. sons, etc., up 
to the third eeoeration. The cues of 
many minors would come up now. We 
must have provwons in thia Bill in 
the Upt of. the Hindu Succ rd ,n 
Bill. U IUCh povisions are not tMre, · 
matters would become more campll
cated and it would be confusion 
worse confounded. Formerly, Uiere 
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[Sbri Bogawat] 
was a law under which, if there was 
legal necessity, the natural 1uardian 
was allowed to deal with the property. 
Under this Bill,· it is very strange 
that even the father or mother, who 
are the only guardians of the mirior, 
are not allowed to deal with the pro
perty in case of necessity or emer
gency. In the case of busines� mat
ters, this would be a great obstruc
tion against the interests of the 
minor. The present Bill is not a 
food law. It must be changed. If it 
is not changed, there would be diffi
culties in the day-to-day transactions. 
I only submit that the Minister of 
Legal Affairs would give deep thought 
to these very important matters. If 
it is desired that all should be driven 
to the courts, there would be no jus
tice. It would be sheer injustice to 
the minors. I say that in the interests 
of the minors, at least thh clause 8, 
which is a bad clause, should be 
deleted and nobody should be asked 
to go to court in cases of necessity. 
There is a very good Jaw, the law of 
legal necessity. Persons who take a 
mortgage of the property or take 
a sale of the minor's propert:; think 
ten times before entering into the 
transaction. These transactions can 
always be questioned in a court of 
law if they were not for legal neces
sity. The former law was good. Under 
the present law, the father, the natural 
guardian who is the best judge, who 
knows the interests of the minor even 
better than the court, is asked to go 
to a court and seek the permission of 
the court to dial with the property. 
There may be important business 
matters which may suffer on account 
of this. I have very strong objection 
to clause 8 of this Bill which must be 
deleted. Otherwise, there would be 
difficulties. A number of minors would 
be getting properties according to the 
new Hindu Succession Act. 

My seeand objection � this. The 
ciiit natural guudiahs mentioned in 
�- Bill �e the father iind mother. 
lVbat about other ,uardians? Take 
the paternal ,randfather or crand
mother. Will they do anythinf against 

the interests of the minor? U the 
father or mother is not there, is any 
person to fO to the court and seek 
guardianship of the minor? This is 
not proper. The grand1ather or grand
mother will always act in the interests 
of the minor. The minor's interest will 
be protected by them. I think that 
the list of natural guardians should 
be expanded. At ieast the elder 
brother paternal grandfather and 
grandmother should be included ln 
the list of natural guardians. 

Thirdly, there is no provision in the 
case of a minor widow. Of course, it 
may be argued that such marriages 
will be very few. Even if there are 
only a few cases, there would be very 
great difficulty if no natural guardian 
is mentioned. I think that· in the case 
of a widow, the natural guardianship 
must go to her father or mother who 
have the best interests of the minor 
at heart. That must be mentioned, and 
not the de facto guardian such as the 
father-in-law or mother-in-law. In 
this respect also, there must be an 
amendment to clause 6. 

Then, I come to clause 11. Clause 11  
says: 

"Alter the commencement of 
this Act, no person shall be 
entitled to dispose of, or deal with 
the property of a Hindu minor 
merely on the ground of his or 
her being the de facto guardian 
of the minor." 

Why not? The de facto guardians 
are bound to take care of the interests 
of minor. In a very few cases, there 
may be exceptions. If the existing law 
is left as such, the interests of the 
minor will be protected. Unless there 
is legal necessity or the transaction is 
in the interests of the minor or it is 
for the benefit of the estate of the 
minor, no transaction would be upheld 
by a court. It would be set aside. 

:Jn8f:;: :;:re 
tit �J:":te. th:! ::: 

question these transactions. They are 
ail voidable. A minor is not boUbd by 
an these transactions. Be can brint a 
suit and if there was no necessity, an 
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the transactions entered into by either 
the natural guardians or the de facto 
guardians will be set aside. There 
have been hundreds and thousands of 
cases where there was no proper proof 
of nPCessity, or the mortgagee or the 
purchaser was not able to produce 
proper proof, and the transactions 
have been set aside. This is a good 
prOTtsion. Why should there be a 
change which would only be an im
pediment or obstruction in the way of 
the minor? My humble submission is 
that we should not be hard and harsh 
to the minors. At least : · the case of. 
persons who are doing business or 
where big companies are concerned, 
there would be so many difficulties 
created. So many minors would be 
inheriting property and there would 
be difficulties in the day to day trans
actions. All these things must be con
sidered before making any amend
ments. 

There are also some minor amend
ments which are needed. For instance, 
in clause 6, only 'he' is mentioned: 
" .. . .  .it he has ceased to be a Hindu". 
I submit that "she" also ought to be 
mentioned. Shri Raghavachari has 
given an amendment that "shi:?" also 
ought to be mentioned. 

Sbri 0. M. Trivedi: Mr. Speaker, 
"He" will include "she". 

Sbri PataBkar: There is the General 
Clauses Act. 

Mr. Speaker: How can it apply 
when "mother" has been mentioned 
here separately? 

Sbrt 0. M. Trivedi: The proviso is 
very clear. 

Sbrt Bocawat: If there is no diffi
culty, I have nothing to say. But if 
there is difficulty because we have 
separately mentioned ''father" and 
"mother", then these words must be 
there. 

My main objection is that there is 
no uniform civil law. I have said that 
former):, also. What harm is there if 
we have a \Dliform law with recard 
to minors so far as Muslims, Chris-
335 LSD-2 

tiana, Panis and 3� are also con
cerned.? In respect ol all the com
munities we can mention particular 
person.a as natural 1uardians. We are 
a secular Government. We do not 
observe anythinc religious so far as 
the property of the minors is con
cerned. That also must be considered 
and these words Muslim, Christian, 
Parsi etc. should be deleted and 
changes should be made. After all, 
this is a Bill which must be thoucht 
over and the important suggestions 
that I have made should be brought 
into effect. 

'1� � "' lTI'i� ;;r,{Tir 

� �. ;;i.r � mr �., ffl1R 
'lfm qh: � � "'1" � r{  
� qc@ irn .J1lr lTI' � � ii 
� AillT 1nfT 'fr • Im: � Ill � � 

� lR � 'fl" Ai if � �  
ii . . . . . . . . . . . .  . 
Sbri N. R. Mualswamy (Wandiwash): 

He may speak in English so that we 
may also follow. 

Pandit Thakur Das Bbarcava: When 
this Bill was brought before the House 
for reference to the Select Committee. 
my name was also included as one of 
the Members to serve on the Select 
Committee, but I declined to accept it 
en the ground that in my humble 
opinion this Bill was quite unnecessary 
and that the introduction and passage 
of this Bill by the House were not 
justified. I would like to mention one 
of the main reasons that I advanced 
then, with your permission. 

Our Constitution enjoins upon us to 
have a civil code for all the commu
nities in India, and if there· is any 
matter in which w.e can have a uni
form civil code applicable to all tbe 
communities in India, it is ,uardian
shlp and minority. .So far aa tbe 
Mohammedan and Hindu JD1non.. are 
concerned; bir penonal ian ...... 
been ·abrogated so far aa aee .Is -.. cerned. Accordlna to tbe HJndu law, a 
person becomes a major at 18, and 
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,JS;f: · 

[Pandit fllakur Das Bhar1ava) 
accondnc to the Muslim law also the 
qe of majority is not 18. The law 
already stands changed for the 
better. Today, the Guardians and 
Wards Act is in vogue and it has got 
provisions which are of a very salu
tary character and they deal with the 
situation in the country very well. 
Nobody has ever complained since 
1890 that that act has not worked 
well. And I would like to knrw from 
the hon. Minister why this Bill is 
necessary. Hindus, Muslims, Parsis, all 
are governed by the Guardians and 
Wards Act. There is no difficulty 
whatsoever. Therefore to my mind. 
this is an absolutely unnecessary Bill, 
and it also goes against the principle 
of a common civil code for the whole 
country. For other matters like 
marriage, succession etc., I can under
stand the · necessity for having a 
Hindu code, but for this matter, to 
say the least it was not at all neces
sary that we should have a separate 
H:ndu Minority and Guardianship 
Bill. Therefore, my first objection is 
that this is unnecessary and uncalled 
for and at the same time we shall 
have to introduce similar Bills for 
Muslims, Christians etc., if wf! proceed 
on the lines on which we are pro
ceeding in this matter. Therefore, not 
only is it unnecessary, but this is a 
mischievous Bill in so far as the pro
visions of the Guardians and Wards 
Act will not apply uniformly to all 
the nationals of this country and will 
introduce some kind of discrimina
tion as I am going to point out. 

Firstly, I would bring it to the notice 
of the House that a "minor" has 
been defined in this Bill as follows: 

• "minor" means a person who 
has not completed the age of 
eighteen years;' 

In the Guardians and Wards Act it 
bu bePll defined otherwise. We know 
under the Majority Act a person does 
not became a major if a suanUan bu 
been appointed for him till 21 so far 
u h1a oroperty is concerned. Accord
tnc to this Bill. every person will 
ceue to remain a minor at the age of 

18. What would happen to the provi
sion of the Majority Act between the 
ages of 18 and 21. A Hindu will be
come a major at 18 whereas a Muslim 
similarly circumstanced will become 
a major at 21 for the purposes of IWI 
property. 

Mr. Speaker: Io clause 2 it is said,. 

"The provisions of this Act 
shall be in addition to, and not, 
save as hereinafter expressly pro
vided. in derogation of, the 
Guardians and Wards Act, 1899." 

Sbrt U. M. Trived.J: But clause 5 
cancels that. 

Mr. Speuer: The whole thit,g 111 

subject to tt,e Guardians and Wardll 
Act. 

Pandit Thakur Das Bharg-au: 
Kindly .see clause 5. It is not saved. 
It is inconsistent. 

Mr. Speaker: This and clause Z 
have to be read together. 

Shrt U. M. Trivedi: Sub-clause (b) 
of clause 5 reads: 

"any other law in force imme
diately before the commencement 
of this Act shall cease to have 
effect in so far as it is inconsis
tent with any of the provisions 
made in this Act." 

Mr. Speaker: But clause 2 is there 
saying that this is in addition to and 
not, save as expressly provided, in 
derogation of the Guardians and 
Wards Act. 

Pandit Thakur Das Bbarpn: That 
will · only create a conflict. It will 
mean clauses 2 and 5 are inconsistent 
provisions in this BilL 

Mr. Speaker: That has to be modi
fled to some extent. 

Puldlt 'ftatar Du llllarpn.: 
Either clause 5 may be modliled. or. 
if it ii intended. . .  
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Mr. � I will ask the hon. 
Minister to consider it. I am also of 
the same opinion. Clause 2 says: 

'The provisions of this Act shall 
be in addition to, and not, save 
as hereinafter expressly provided, 
in derogation of the Guardians 
and Wards Act, 1899." 

Sub-clause (b) of clause 5 expres
sly makes a provision in derogation 
of the provisions of the Guardians and 
Wards Act. 

Shr; Pataskar: I see the force of 
that argument that sub-clause (b) of 
clause 5 may have to be examined, 
b1:1t the whole basis of this legisla- . 
tion is, I may make it clear, that so 
far as the Guardians and Wards Act 
is concerned, which is applicable to 
all classes of people throughout India, 
we do· not propose in any way to 
abrogate any of its provisions. If 
there is any chance of its being mis
interpreted, I shall see what I can do. 

Pandit Tha.\ur Das Bharcava: There 
are other sections also in which what 
is expressly provided in this Bill is 
contrary to the provisions in the Guar
dians and Wards Act. 

Mr. Speaker: We are •iiscussing 
that. Therefore, he has got oppor
tunities of looking into that. 

Pandit Thakur Das Bharpva: I am 
only submitting for his consideration. 

Shri U. M. Trivedi: Before the 
amendments to the clause, are taken 
up, we may be given an opportunity 
to bring them to his notice. 

Mr. Speaker: He is listening. They 
may be taken up when the clauses 
come up. 

Sbrl U. M. Trivedi: 
clauses are reached, the 
gets shut out. 

When the 
whole thiRg 

[MR. DSPUTY-Sn.\m in the Chair] 

Paadlt Tllaltar DM Bharpn: I 
wu aubmlttina that this Bill u it baa 
emeried trom the RaJya Sabha doe9 
derogate from many of the provuiona 
of the Guardlans and Wards Act. 
Clause 2 clearly says that the provi
sions of this Act ahall be in addition. 

and not. .... - berelnafter expnaJy 
provided, m deroption of the Guar
diana and Wards Act, 1899, IO that it 
there ia DO provision in thia Bill, the 
Guardians and Wards Act shall apply. 
but if there is a provision in this Bill 
which goes counter to the provisiona 
of tbe Guardians and Wards Act, thia 
Bill shall have preference. 

Slll'I Patukar: In so far as it 
recognises natural guardians. 

Pandit Tbakar Daa Bbarpn: 
Where is it said? Where is this dis
tinction? 

Slui Patasb,r: You can point out 
in what way it derogates. 

Pandit Thakur Das Bbarpva: 
Whether natural or unnatural, even 
in this Bill you have · provided that 
this Bill shall have force and not the 
Guardians and Wards Act. Whether 
it is in regard to a natural guardian 
or a guardian other than a natural 
guardian is provided for. Then, it 
means that the Minister has a mental 
reservation, he has got at the back of 
his mind the words 'so far as the 
natural guardian is concerned' and he 
wants to add these in clause 2. 

Sbrl Pataska.r: It is not only that. I 
only pointed out one instance. I shall 
hear you and then reply. 

PMtdit Thakur Das Bharcava: The 
first point that I would like to sub
mit is that in so far as the definition 
of 'guardian' is concerned, the defini
tion is really opposed to the definition 
given In the Guardians and Wards 
Act, provided it is read with clause 
5(b). Then, it would mean that there 
will be several kinds of minors in 
this country now. Aecording to the 
Guardians and Wards Act, there ia 
only one kind of minor known to the 
law, and all the nationals of this 
country, who are minors, witil they 
come within the definition of the 
Indian Mlljority Act, are under tb.6 
Guardiam and Ward.a Act. Now a 
Bindu minor will be quite cWrerm.t 
from a Muslim minor and a Christian 
minor. Therefore, my submission la 
that it creetea more diatinctions than 
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(Pandit Thakur Das Bharcava) 
are there in the present law. There
fore, my submission is that this Bill 
lhould not be taken into considera
tion and should not be passed by this 
House. That is my humble submission, 
because I do not find in any particular 
that this Bill improves the position, 
10 far as the position under the Hindu 
law is concerned. 

You know that in our country the 
people in general live in the villages 
and are quite illiterate. This Bill 
applies as much to those who live in 
the cities as to those who live in the 
villages. May I humbly enquire 
from the Minister the number of 
wills, which appoint guardians, and 
which are made by fathers and 
mothers in this country, so far as 
guardianship is concerned? My 
humble submission is that if the 
cities are taken away from the list, 
and we go to the villages where 
eighty or eighty-three per cent. of 
our population lives, we shall find that 
only in very few cases the parents 
appoint guardians by will. I should 
say, their number must be negligible. 

According to this Bill, there are 
four kinds of guardians, natural 
guardian, guardian appointed by the 
will of the minor's father or mother, 
guardian appointed or declared by 
court, and guardian appointed under 
the Guardians and Wards Acl So 
far as the Guardians and Wards Act 
is concerned, we know that very few 
persons are appointed under that Act; 
their number is extremely negligible, 
I should say; only persons wilh very 
big properties come under this. So 
far as guardians appointed by the will 
of the minor's father and mother are 
concerned. as I have submitted 
already, leaving aside big cities, they 
are very few in number. The ques
tion now ttmains of natural ,uardian 
or a cuanfian appointed or declared 
by the court. 

111JOf aqi .aoq � oi '[!11J I � 
•tlo:> SI U1rJP,lffll [11.ffli'8tl l'8 DJ oS 
Committee thought that the father 
and motber only are the natural 
guardians, and a grandfather who 
9UPporu 1M father also in some cases 

is not a natural 1uardian. I do not 
\Dldentand how they have thought 
like this. 

Sbrl Pataaar: But ls he now a 
natural guardian under the Hindu 
law? 

Paadlt Thaklll' Das Bharpva: 
Under the Hindu law, ther� is nothing 
like a natural guardian, if you would 
ask me, in the sense in which you 
have meant it here. As a matk: of 
fact, you have taken away the 
naturalness of the guardianship. 
Every person is a good guardian to a 
minor under the Hindu law. He is a 
de facto guardian, and he brings up 
the child and nurtures it up, and he 
saves the property. Every de facto 
guardian is a good guardian. But 
now, according to you, the father and 
the mother alone are the only persons 
who can look after the children in 
the family. You have thought that 
India has developed to that extent 
that in this counu-y, there is no re
lationship except that of the father 
and the mother. But there is also the 
grandfather, the maternal uncle and 
so on, and there are many others who 
are interested in the child, who bring 
up the child after the father and 
mother are dead, and look after the 
property. It is a question of fact. I 
do agree that there are cases in which 
property of the minor is taken over, 
tampered with, destroyed or even 
taken away by some persons, but 
those are very rare cases, and even 
then the minor has got the remedy 
under the law. 

But now in a country in which the 
will habit has not developed to a very 
large extent, in which r:early eighty 
per cent. of the people do not know 
what a will is, and many people are 
illiterate, do you want to say that in 
every case in which the father and 
the motlaer are not there. the minors 
oases mun IO to court. and. 1et a 
,uardiaJl appointed? . How many 
luardiana are there even now. in the 
whole of India! Their number is 
inJlnitesimaL You would remember, 
an,: person who has practised in these 
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courts Iman fully well that the,e 
,uardiandup applications are treated 
with contempt They. do not cowit 
appreciably towards the quota of 
work done by judges which is ex
pected from senior sub-judges or 
district judges, and thus they are not 
properly looked after. For years, the 
matter goes on. U you grease the palm 
of some 114Zir, permission is granted; 
otherwise, it will go on for years and 
years, and there is almost endless 
litigation. It is not as if we are 
belonging to a country in which the 
Attorney-General or the entire gov
ernment is anxious tQ act as the 
guardian of the child. 

Who would apply for the guardian
ship of the child, after the father and 
the mother are dead? What would 
happen to the property? Is there any 
provision here to the effect that every 
collector is bound to apply for the 
guardianship of the child after the 
father and mother are dead, so that 
in every case, there may be a guar
dian? There is no such provision in 
this Bill Who would apply for 
guardianship in that case? Who is 
interested in the child? If the grand
father and others are not natural 
guardians, then who would app ly? 

Shrt N. R. Muniswamy: The de 
facto guardian would apply for it. 

Pandit Thakur Das Bharpva: The 
de facto argument does not even exist 
in the imagination of the Minister. 
Where is the de facto guardian? The 
Minister has taken him away. He is 
not there at all. 

S11rt l'atukar: I have not taken 
him away. He is quite safe. 

Pudlt Tllabr Du Bharpn: If be 
h.u not tum him away; then he bas 
aubdtcded h1m In this way that he 
wailta. .�  . 

. �.-. ... :� ,;;� <.Uft. Pl'Heatecl * 1--...,,WIGQI.. ·'·· . .... ' -·:·:�.i�'� ��� - .& 
far u tlliit ,-. I con,ratulate you. 
If you bne succeeded there, you have 
done a 'ffr7 wooderful thing, because 
we all want tlm. By doing that. you 

have anJ.y effectuated our Jatenttoa. 
But lllY dUllculty is that ln your noble 
effortl to effectuate your intention, 
you have also eliminated the de facto 
guardian, who wed to do all kinda of 
work for the child, and who used to 
nurture him and do  everything else 
for him. Now, may I enquire who 
will apply for guardianship? Who is 
interested in the child? At least, you 
have to make a p rovision that · in 
e\lery case when the father and the 
mother are dead, the collector of the 
di.strict or some officer appointed · by 
you will look after the boy, will go 
to the court and get a guardian 
app ointed so that the guardian 
app ointed by the court will work. 
And how will that guardian work? 
He will work under section 22 of the 
Guardians and Wards Act, which you 
say you still keep. Under that section, 
every guardian is  entitled to get some 
fees. Even if a court officer is 
apointed as the guardian, he also gets 
app ointed as the guardian, he aJso· gets 
minor's property., because the guar
dian is supp osed to benefit for his 
labours. But in the case of a de facto 
guardian, such as a grandparent with 
_whom the YOWlg boy lives, he 
1s not supp osed to get anything out of 
the minor's property, though you say 
under section 22 of that Act that 
every guardian shall ask for fees by 
way of remuneration. I supp ose you 
will make it the rule that from the 
government treasury, every guardian 
of a minor will be given these fees 
etc.; I shall be very happy if that is 
donP.. 

But there is one other p oint iJt 
regard to the Guardians and Warda 
Act. According to section 28 of that 
Act, if a father and mother appoint a 
penon to be • euardian after their 
death. then the powen of the.� 
cUan are re,ulatecl by the imlru
ment �- the. wllL If. the .fatber wata 

!:4-��T*. ·'·�-�,,. .. � . . . .. : . . ... .. .:,,$Jl.l!'A.4dM .... �wen .Jo �the-Ja� ,,ae ............ 
be . . eaii-� .. ..U .or-'do·� 
ebe with the property, wbJch a father 
could do, provided the father is 
armed with those powen. Now, when 
you take away the father's power 
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even. and you aay that even a father 
and a mother cannot mortca1e or sell 
or do anythinc else w ith the minor's 
property, how can the person appoint
ed by will do any of those things! 
So, the position now ii that any per
aon appointed by will, will not be 
able to exercise those powers which 
were previously exercised by him 
under the provisions of the Guardians 
and Wards Act. 

Again, there is a conflict betw,.en 
this Bill and the Guardians and 
Wards Act. My hon. friend was say
ing that the Guardians and Wards 
Act will be there in addition to this. 
I would like to tell him that it is not 
in addition to, but in derogation of 
this Bill. It means that those powers 
also are taken away. 

Let me examine this question now 
in a little greater detail. I was sub
mitting that in our country, in the 
conditions as they exist now, either 
when the parents are dead or even 
when the parents are there, a child is 
supposed to be a person whose· 
interests are to be looked after by a 
large number of people. It is parti
cularly so, in the case of the joint 
family system. I find here that so tar 
as the Hindu joint family is con
cerned, so far as the undivided 

· interest in the joint family is con
cerned, it is specifically referred to 
in clause 6, and clause 12 and a 
guardian need not be appointed so 
far as that interest is concerned. So 
far, it is safe yet. But at the same 
time, in regard to other interests. a 
de facto guardian, that is, any per
son who acted as a guardian, was a 
good guardian in the eye of the law. 
For instance, supposing a person was 
abducted or kidnapped from custody, 
according to the present law, because 
it bas been regarded u a valid 
guardiamblp, · I tbJnk the provisiona 
of tbe atmbw Jaw would have been 
eaforoed, • tf be ... ..  pod ,uard1an. 

.Jfowl-M·1Jlt*iii· ..... :�. ace 
tmw�Glby loar·'typeis"\:if jaardlana 
ancMt>· ·Gm !BIJL ClaUN 4; of fbe. BDl 
deftnea . . w'bo'. are ·. the. pudlam and 
there de foctt, suaidfam are not In
cluded. Ill spite of wllat my hon. 

bi.end aQa. I tab it that it clau,e 4 
la to be enforced. de facto guarltian
ahip 1'ill not be known to the law, 
which would mean that any person 
could abduct or kidnap any minor, ii 
there wa, nobod7 appointed by the 
court. I know that in spite of thl, Act, 
in lakhs ot cues there will be no 
guardians appointed by the coun. In 
fact, this Bll1 Just llvea ua an e:umpi. 
ot the manner in which, thougn PJ'.e· 
sent conditions do not juatify a law, 
:,et .you impose a law and there will 
be nothinl but conlusion in thia 
country. We do not want this law at 
all, because a:>nditions are such that 
nobody has ever complained that such 
a law was wanting. 

Mr. Dep1at7-Speaker: Is this not in 
consonance with the changes w e  have 
made in other portions of the Hindu 
Code? 

Pandtt Thakur Da.s Bbarpn: A. 
a matter of fact, when this Bill was 
originally brought, I said the same 
thing. Why do you have a separate 
law for the Hindus! We are also for 
reform, but so far as the Indian 
guardianship law is concerned, it was 
the Guardianship and Minority Act 
which held the sway. This applies 
equally to all communities. There was 
no necessity for any such denomi
national law or Hindu law. I submit 
that in a matter like this, at least w e  
should not have a separate law, and 
we would have been justified in 
having a general law of the country 
enacted. 

I said this then and I am repeating 
it now. In all humility, I submit to 
the hon. Minister kinclly to consider 
this from another standpoint. I know 
he is committed to every provision ot 
the Comtitutlon. I lmow his menta
lity. He really wants to enact • 
1eneral law for the whole af India. 
But in ao far u that Is eancimed. be 
Ja ; . �' 'sl'rina ...... t, ... 
point. , u he. 11,u certain . .  z.,;, .1or 
ce$bi upecta of a cue whlcia'appJ:, 
to 'tbe . whole of Inc:U.i; we ·ue -
aolld ground and we have ,ot a hula 
cm which we can evolve a 1eneral law 
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tor the whole country. For instance, 
-..·11:e the Sarda Act, the Majority Act 
or even the Guardianahip Acl 

This is aeawt the Muslim law and 
aganist the original Hindu law. In so 
far as we make those principles, when 
we by-passed the Hindu and Muslim 
law, we are really preparing the 
cround for a general civil code for 
this country. But the present Bill 
takes that attempt away and place! 
us in a worse position. 

We find that for the rest of India 
there is a general law. De facto 
guardianship is there, but for Hindus 
there will be no de facto guardian
ship. This is entirely wrong. 

Even apart from this argument, 
taken as it is, my submission is that 
a de facto guardian is necessary in 
this country for a very long time 
because the country is illiterate, we 
do not want to have recourse to law 
in every case. In a matter of this 
nature, only lawyers know that the 
attempt is a futile one. I have seen 
some guardianship cases and I know 
bow the court works. To force the 
people to have recourse to Jaw in a 
matter of this nature is to deal with 
them in a very heartless and very 
tyrannical way. Who will go to court? 

I find there is an amendment also 
to cover movable and immovable pro
perty. Whenever a person deals with 
a property--and the word 'deals' is 
much wider than the word 'trans
fers'- if a person deals with any 
person's property, he must go to court 
first and get himself appointed as a 
guardian. This is too much. I should 
say this will only remain on paper 
and will never be effectuated. 

Mr. Depat7-Speaker: J do not want 
to interrupt the hon. Member. But J 
am told that the Speaker fixed same 
time also for this discussion. 

Paadl& Tllakar Du llllarpn: Be 
did. He said that ten minutes would 
on:Unarily be allowed to a Member. I 
do not want to make a trespass on the 
time of other people, but in a matter 
of this nature, I must submit for your 

consideration that Kemben must have 
their full say. 

Slu1 U. M. Trtvecll: The time m.aJ' be 
extended further by Jaa11 an hour. W• 
saved 26 hours yesterday. 

Mr. Depaty-Speaker: I have no 
objection, if tha't i, the wish ot the 
House .... 

Some Bon. Memben: Yes. 

Shri Nand Lal Sharma (Sikar): So 
many Members want to speak. 

Hr. Depaty-Speaker: Even if there 
h a half-hour extension, so many 
people will not able to speak. 

Pandit Thakur Du Bbarpva: I am 
bound by your order and the order of 
the Speaker. But at the same time, 
there is a rule made by thls House 
which says that when the bills are 
for consideration, nobody should be 
debarred from expressing his views 
and there is no time limit. 

Mr. Deput7-Speaker: I am putting 
it to the House. It is no order of mine. 
The House itself had put a limit that 
we would finish this by 4 O'clock. 
If the House wants to take more time. 
I would have no objection. The hon. 
Member may continue now for some 
more time. 

Pandit Thakur Das Bharrava: I 
was submitting that the question ot 
de facto guardianship is important in 
many other ways. We find tbat so 
far as the question of the powers of 
the parents are also concerned, they 
stand curtailed. This is a · great inno
vation again, After all, we want that 
in this country, the general powers 
ot the parents must be of the same 
nature. Can you find a better guar
dian than the father or mother? Is 
it contended that the parents, from 
whom the minor usually gets property, 
will not look after hil interest. more 
than the court will look after his in
teresta! nae court is not solng to 
acbnWater tlle p.ope. ty. · "'fte · court 
will appoint a penon. �ly ;a tlair, 
poafbly some other penon. Here parents are not to be trusted more 
than those persons! The manner in 
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which the things are done is perhaps 
known more to you than to me. The 
judge may be sleeping and the nazir 
gets his orders. 

My submission is that nothing has 
been placed before us, no evidence 
has been adduced to show that parents 
are not taking care of the minors and 
they are not behaving 'properly. If 
that were so, I would have agreed to 
the country's Government being the 
guardian of the minors even as oppo
sed to the par, · : i ts. But there is no evi
dence to the effect that the parents 
are not looking after minors. In the 
absence of such evidence, I should 
think it is wrong to suggest that 
parents should not be allowed to look 
after the property of minors. 

It may be that when the property 
is there, the minor's property may be 
sold and another property bought for 
his advantage. But then he cannot do 
that. No parent should do it when 
this provision exists, because ulti
mately he may be brought to book. 
But the remedy suggested is not very 
rigorous. He can bring in a case un
der the Guardianship Act, but if it is 
proved justified by legal r.ecessity or 
otherwise, nothing will happen. 

My humble submission is that these 
powers are too drastic. With these 
powers being taken and the de facto 
guardian not being there, I should 
think such a position will arise as will 
make the Bill absolutely unworkable. 
rt will not only be unworkable but "it 
will work mischief. It will" produce 
confusion and at the same time, the 
property of the minor will not be 
looked after. Rightly, my hon. friend 
wants that all property of the minor 
should be looked after. But I submit 
that the remedy that he proposes is 
worse than the disease, and in many 
cases the property of the minor will 
not be looked after at all. 

'l'ben there is the question of the 
custody of the minor, married woman, 
the male child and wi� lir1 also. 
In our country, it is Vf'!rJ unfortunate 
that there are widows even of the age 
of 1 and there are a large number of 

widows upto the qe of 18. What 
would happen to them? There is an 
amendment of Sbri Rachavachari in 
which he says widows also may be in� 
eluded along with unmarried girls. 
I do not know. The diaparity is there. 
as Shri · Bogawat said. We .have 
changed the law so far as succession 
is concerned and now the son's widow 
or the son's son's widow is also an heir 
and she gets property from the grand
father and she is supposed to live in 
the grandfather's family when she gets 
the property. Still they· want the 
guardianship to go to the father and 
mother. I do not know how this will 
work. Ordinarily, when the previous 
succession law was there I could 
understand it easily. The husband 
and the husband's father are the pro
per guardians. I do not know to 
whom her guardianship should be 
given. I think that in cases of this 
nature, it should be as some of my 
friends want it to be. I would rather 
like that if she belongs to the hus
band's family and the husband's 
father is there, and she is a proper 
heir to the husband's father and 
grandfather, the property should be 
properly looked after by the elder 
members of that family ratker than 
by the father and mother. 

Then, again, there is a provision 
in the Guardians and Wards Act that 
a minor can also be the guardian of 
a minor and the property of the 
minor. Under section 21, it is so pro
vided. But this says that a minor 
shall be incompetent to act as guar
dian of the property of another 
minor. I will read clause 10 of the bnI. 

"A minor shall be incompetent 
to act as guardian of the property 
of any minor." 

In this country, minors have t'hil
dren. Lakhs of minors have rot c:bll
dren. (Intenuptior&) . From 1128 
this has been said. Now. 1111' � 
does not know that evei after the 

Sarcia Act there are lakhs of people 
who are married at the a1e of 5, 9 
and 10. 
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An HoL Member: When do they 
have children! 

Pandit Thakur Das Bbarc-ava: Thert 
are many such husbands beneath the 
age of 18 who have got children. See
tion 21 of the Guardians and Wards 
Act says: 

"A minor is incompetent to act 
as guardian of any minor except 
his own wife and children or 
where he is the managing mem
ber of a Hindu undivided family, 
the wife and children of any other 
minor member of the family." 

According to this, a boy of 18, if he 
is unfortunate to lose his parents etc., 
can be the guardian of the property 
of the other members of that family 
if he is the karta of that family. He 
is also the guardian of his own wife 
and children and their property. But, 
now, I do not know whether this sec
tion 21 or the new law that we are 
passing will have application. If 
clause S(b) remains as it is, then this 
Bill shall hold the sway. Under these 
circumstances, I would ask the hon. 
Law Minister to say what he has to 
say about section 21 of the Guardians 
and Wards Act. How does he recon
cile both? This is a thing which 
ought to be lookd into. 

I ha\·e taken more time of the House 
t_han I intended to and I must thank 
you for your indulgence. I :nay sub
mit that ther� are some amendments 
which may improve the Bill to some 
extent. Still, I submit that this is an 
unnecessary Bi11 and should be with
drawn. This has got so many lacunae 
and it will create havoc in the coun
try and great mischief also. Ulti
mately, in spite of the best of 
motives of the hon. Law Minister, 
the country will not congratulate 
him if he succeeds in enacting this 
meuure. 

Slll't U. M. Trtftdl: I would also 
request the hon. Minister to withdraw 
the Bill. I will try to be brief and 
will not overstep the limitations. 
(Intnniption) 

The difficulty about this Bill la this. 
Once you go through it, you will 8nd 
that it creates conflict of h ws at 
every point. Its application is limited 
to India and it does not apply to 
Jammu and Kashmir and yet it is said 
that it applies also to Hindu;; .donu
ciled in the territories to whi:·h this 
Act extends. That is to say, J-Jin�u1 
born here in the States other than 
Jammu and Kashmir, if they go ·and 
live in Jammu and Kashmir, this will 
apply to them.· If Hindus boru 
in Jammu and Kashmir come 
here and get themselves domi-
ciled here, to them also this 
will apply. Then, why is it that 
it is not being applied to Jammu arid 
Kashmir?. You are creating unne�es
sary litigation and conflict of Jaws 
when a person dies there. I -:annot 
understand the reasoning behind all 
this. Once you have made it an 
extra-territorial law, certainly, it must 
include a territory which is included 
in India, which is defined in the C:,ntt
titution as part and parcel of India. 

There is no reason why that area 
should be kept out. 

Shri Sinhasan Singh (Gorakhpur 
Distt-South ) :  So long as article 
390 is there. 

Shri U. M. Trivedi: I am sorry ttun 
my hon. friend has not followed the 
argument. You yourself say that it is 
i;oing to apply to persons domkil,:c, in 
the territories outside the whole area 
and then you aTe going to app1y it to 
all the Hindus who are born and brl!d 
up in India, who are citizens of lndlll 
by birth and who go over there to 
that territory. Then, why keep th:s 
out? 

A very i�rtant point has been 
made by my predecessor Pandit 
Thakur Das Bharrava. There may not 
be any idea of hav.tn, different types 
of minors. Tbe equallt7 article will 
apply in all cues. Such a provision 
ot .• ducrlmlnatory nature la made 
only for women and chldren You 
cannot discriminate between :.a llindu 
woman and a Muslim woman, simi
larly, you cannot dlacrlminate between 
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a Hindu child and a Muslim child. In 
the case of a Hindu dilld you say tha\ 
be ia a minor as long as be does jOt 
attain the age of 18 years. But a 
Muslim boY under the pr:>Visions of 
the Guardians and Wards A�t will re. 
main a minor upto the a,:e of 21. U 
would have been something h:id ycu 
said by one stroke of the p;!ri that 
a minor means a person who bas nr,\ 
rompleted the age of 21 yt!ac,. Cer
tainly, it will be in consonance with 

the laws obtaining in other countries. 
Jn the United Kingdom they have net 

got two ages of majority. A boy or 
girl attains majority only at 1he age 
of 21. The same provision ,nust have 
been made in this as in the Guardians 
and Wards Act. Even then it would 
have created other difficulties. In 011e 
breath it has been suggested that the 
provisions contained herein shall he 
in addition to those alread Y in the 
Guardians and Words Act. You say: 

"The provisions of thi; Act 
shall be in addition to, and not, 
save as hereinafter express:y pro
vided, in derogation o!, tb-e 
Guardians and Wards Act, !WO." 

The express provision is: 

"any othr law in force imme
diately before the commencement 
of this Act shall cease to have 
effect in so far as it is inconsi�
tent with any of the provisions 
made in this Act." 

In this Act, you have made the pro
vision that a Hindu boy will become 
& major at the age of 18. This is 
certainly an express provision and 
· therefore this prov1s1on of the 
Guardians and WaTds Act, 18SO, shall 
not apply. I am at one with thl! 
demand that has been made by mY 
bon. friend Pandit Thakur DH Bhal'
.aava that there ought to have been a 
� Jaw, a �mmon Guardians and 
Wards Act. Here there la lio quesuon 
et re1J.Ckm; here it la me� a QUO
Uon of deallnC with children below 
the ace of ei.bteen. n makes no 
difference whatsoever that the · child 

ls a Christian or a Muallm or :a 'H1ndla 
or a Jf!!W. Therefore. if a common laW 
bad been made It would have beC!II aA 
achievement !or us. But this Go.
ernment has always !oucbt shy ot 
malt� any law for Muslims. Cbrl.,. 
tian:i and Jews are not to be counted. 
They do not count !or anythinit. You 
make any law and they will swallow 
it. But to offend against the law of 
Muslims is beyond the power of tlµa · 
Government. They get funky when 1, 
comes to a question ot touchin, the 
Mohammadan law. Therefore, thq 
have made this discrimination between 
an ordinary Muslim boy and a J:'indu 
boy. Why this difference is called 
for, it passes my comprehension. 

2 P.M. 

Now this provision made in clauae 
8 is a slur on the national character 
of every Indian and I should say it 
hits every Hindu with any self
respecl Does it lie in the mouth of 
anybody to say that a judge sitting in 
court will look after the interests of 
children more than their parents them
selves? That the father and mother 
are not capable of looking after the 
interests of their children, and it 
would be a judge who would be able 
to lc,ok after their interests better, is 
beyond my comprehension. What is 
the necessity of making this provi
sion. Whosoever wants an order 
from the court will go before the 
court and make an application. And 
who is there to contest? Which 
.other party will go to contest the 
application? The application will 
certainly be ,:ranted. Why should you 
make such a provision and create liti
gation where no litigation ought · to 
arise at all. You know bow lawyers 
will take advantage of the situation. 
From where will the money neces
sary for the litigation come? That 
mone, will be a charse on the pro
perty of the minor. Why this money 
is to be apent OD beb.a1f of thJa minor, 
I do not know. I do not know wh)' tbe 
natural ,uardians are not to he trust
ed in this respect, It ii therefore 
hich time that we relied more on our 



I.'fl 17 JULY 1111 n, �Jt Bm 

cwn national character that we are 
.also capable of doia« tblnca pruden
tly. In one breath you say tllat he 
shall not do certain thinei; in ano-
1her breath you say that it .ia voidable 
at the instance of Ute minor. You 
�reate an illegality to begin with and 
then you make a provision to wipe it 
e>ut. Whoseover reads this will be 
prepared to act more according to his 
own wish. as he knows that nobody 
is going to make an application. But 
this measure is bound to lead to liti
gation. 

U you read all thffie measures you 
1\nd a subconscious mind working. As 
you, Mr. Deputy Speaker, observed 
that this is in consonance with the 
law th;it bas been previously made, 
the Hindu Succession Bill, which has 
created the greatest mischief in this 
country. According to the provi-;ions 
of that law the daughter will go out, 
go into the hands of another man 
and then he will make the applica
tion upsetting what the natural guar
dian has done. It is this thing that 
is the root cause of this prov1s1on. 
That means you are trying to bring 
about factions in the Hindu commu
nity by the back-door. I say that 
this law ought not to have been made. 
I still implore you to reconsider the 
matter. You in your personal capa
city are wi;e. I would request you 
to apply your mind to this subject 
and rectify a mistake which has been 
committed and withdraw this mea
sure altogether. 

Mr. Depaty-Speaker: The hon. 
Member must now conclude. 

Sbri U. M. Trivedi: I would ask for 
some more time. 

Mr. Depaty-Speaker: My concern 
is that we may not be able to dispose 
of this Bill in time. 

Shrl U. II. TrlYecll: I would request 
you to extend the time by half-an
hour. 

Mr. DeJlllb'-8.-ker. It ls not in 
my power. The deciaion bas already 
been taken by the House with the 
Speaker in the Chair, 

Sbrt U. IL Trtndl: Then I ahaU be 
brief and conclude shortly, Now aub
clause (4) of clause 8 says that a 
court shall 11ot grant permission to a 
guardian to do a thine mentioned iD 
sub-section (2) except in cue ot 
neces,ity or for an evident advantaett 
to the minor. Can this 'evident advan
tage' not be decided by anybody who 
is a sort of a trustee? Anybody who 
becomes a trustee is eoverned by the 
ordinary principles of the laws of a 
trustee. Even a bailee or a certain 
property will protect its property u 
a prudent man will. 

Supposing for some reason there 
are Rome shares standing in the name 
of a child; there are some ornaments 

· st.anding in the name of the child 
and the father finds that the value of 
gold or silver is going down. Should 
he rush to the court from his village 
and get the order of the court? It 
cannot be granted in a day, which any 
practising lawyer knows. Should he 
wait for ten or fifteen days by which 
time the value of gold or silver would 
have fallen so low that it would not 
be worthwhile selling it. 

Sbri Pata.skar: We are told that the 
villagers have not got .so much gold. 

Shri {!. M. Trivedi: We know that 
the villagers do not go to court . . . . .  . 

Shrl Pataskar: I said they have not 
so much gold. 

Mr. Deput:,-Speaker: Order, order, 
there should not be cross argument 
by Members. 

Shri U. M. Trivedi: I am not argu
ing with the Minister; I am only rep
lying to the points that he raised. 

Mr. Deputy-Speaker: It would have 
been better if he had addressed the 
Chair. 

Shrl U. II. Trh'ecll: But the villa
eers now have more cold than we 
pouas. Therefore this dialcµlt;y ia 
bound to ame. Whatever It IDU' be. 
you are creatiQC diJBcultiea for the 
Hindu society where none atned 
and the whole thing could have been 
allowed to rest where it wu under the 
Guardians and Wards Act of 11190. 
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At any rate this Bill is not goiq to 

serve the purpose you have in view, 
and it ought to be withdrawn. As 
was very aptly pointed out by my 
hon. friend Shri N. C. Chatterjee the 
very fact that it contains 13 
clauses shows its ominous character ; 
better make it 14 or I 5 and what is 
more fmoortant anee to certain of our 
amendments which will do away with 
certain vicious things that are there. 

Mr. Deputy-Speaker: I ftnd that 
there are some Members who are 
anxious to speak. 

Shri Pataskar: I have no objection. 
I understand the idea is to conclude 
this by 2 .30 and I would require 11t 
least 1 5  or 20 munites, if I am 
to answer the points raised by hon. 
Members. 

Ml'. Deputy-Speaker: The hon. 
Minister will no doubt get 15 or 20 
minutes. My difficulty is that there 
are some Members who are very 
keen to speak. But we have in any 
case to keep within the limits that 
we have put on ourselves. The over
al l limit must be maintained, but 
within that the time can be adjusted. 

Shrimati .Tayashri (Bombay Subur
ban) : I welcome this Bill. It is a 
progressive measure like the pre
vious two Bills, the Marriage Bill 
and the Succession Bill, and aims at 
removing the disabilities under which 
Hindu women are suffering, 

I am surprised to hear Sbri Trivedi 
asking for a common law. I would 
have welcomed that. Most of the 
women's associations had asked for a 
common law for all India, but as we 
had the Hindu Suc:cemion Bill and the 
Marriage Bill, the two other remain
ing parts will naturally follow. U 
we had accepted tbe Indian Suecel
skm Act, then I woalcl bne aid that 
there. WU Do necealty al. a _,...te 
Bill and the Guardiam ad Wards 
Act would bave lllfflced. Both of 
theae hon. Members are sul>PCJl'ters 
of joint family system. 'Dlia Bill will 

be treated in a w.y so that the pro
perty o"f the minor, who is governed 
by · the joint family system, will also
have to be taken into consideration. 
I think that this Bill supports the 
idea of de facto and natural guar
dians; it limits the guardians to 
parents and does not go very further. 
Still it does not deprive the 
natural guardians, the parents, from 
appointing other guardians i1 they 
think they are necessary. It does 
not do away with the idea of having 
de facto guardians. Only thes� 
guardians are limited, and I am glad 
to say that in this Bill, better status 
is given to women, the mother. We 
are all aware that all these years, 
women were suffering from disabili
ties and they were considered as mere· 
chattel. They were not ent itled to. 
look after their own children. Social 
habits are similiar in various coun
tries, and the modern view through
out the various countrieS' is that it is 
impossible in the case of a young 
child to find any adequate substitufe 
for the love and care of the natural 
mother. The mother's position is con
sidered much more im:i,ortant in 
modern times than it was in the for
mer days. I am glad that the pre
vious speakers have also stressed this 
point. 

The other important thing is that 
this Bill considers not only the right 
of the parents but the welfare of the 
child. I am glad that more stress 
is laid on the welfare of the chita. 
There may be a clash between the 
father and the mother, but the cou::-t 
will be careful to see whether the 
child's welfare should rest in the 
hands of the father or the mother. 
We are glad that this Bill envisages 
that the court will be c:iven power 
when such a clash arues: In natural 
conditions such things may not arise. 
but we are aware that perhaps in the 
cue of aepuaticm or dlvane. IIUCll 
a situation IDa7 arise. Tbe court bas 
to interfare then in order to ..,. to 
whom the eustody of the ehfld ahoa)d 
be liven. I am 1lad that the rilht 
of the mother is liven Importance iD 
tile BilL 



175 17 n!LY 1951 and � Bill 17' ·. 

As I �ve only a very short time 
.at my disposal, I am unable to die 
some of the cues in our courts ln 
which the court given cmtody of tlle 
child to the mother. Sometimes the 
custod>: of a girl upto the age of 
14---the right age when both boys and 
girls reach their age of puberty--
should be given to the mother. In case 
the father is not fit, the custody should 
be given to the mother. I would lite 
to suggest that this particular clauae 
should be changed so that the word 
"unfit" also should find a place there. 
There are many occasions when the 
fia1her might have been imprisoned 
for theft, might have committed some 
crime, or might have been a lunatic, 
and in such circumstances the custody 
of the child should not remain with 
the father. I have therefore givt:n 
notice of an amendment so that the 
clause will read "the father. and after 
him, the mother in case the father 
though living is unfit or unwillin.( to 
act or incapable of acting, the mother". 
T have also given notice of another 
amendment for the addition of these 

-words in clause 6: 

"and after the death of the 
father the custody of a mtnar 
who has not completed the age 
of 14 years shall normally be 
with the mother". 

Those two amendments are very 
necessary in case the father is not fit. 
I agree that so long as we have to see 
to the education, health and mainte
nance of the child, naturally the cus
tody would remain with the father, 
but in certain circumstances, when 
the father is unfit, I recommend that 
the custody should remain with the 
mother in spite of the fact that an
other guardian might have been 

. appointed by him. 

With these words I commend my two 
:amendments for acceptance. I hope 
-the House wW acree that this measure 
ls · not at all controvel'liaL lt I.I a 
� necessar:, meaaure. · and · as . an 

·xembers have said. I hope that in 
future we ml1ht bring forward a com
'l)Teheoslve Bill for all communities, 

because this euardiansbip BW ls alao 
necessary for other communities, for 
instance, .in respect of the Muslim 
community, in their law the:, have 
also not fiven a proper place to 
women. If our law, will include all the 
communities, I should be very happy. 
If we can have a Bill modelled on the 
Indian Succession Act which would 
apply to all communities, it would be 
very desirable to have this Guardian
ship Bill and also the Adoption Bill, 
because that is also a very important 
chapter ;n the Hindu. Code Bill Both 
these can be taken up in a common 
law. Till that time, after the passing 
of this Bill, the Law Minister may 
kindly see that the Adoption Bill ts 
also brought forward, because that is 
also a very important part of the 
Hindu Code Bill. I su1>port the present 
measure. 

-l'lfl'� 'UlfTll' tHf1fqu114 

� ..- � ,ijifif\j(q"li4 

-l'lfl'� c\iri{qqjf<1�J.41 

-l'lfl'� � qfi;;_•IOIW: II 

� � �. � �  
� f.ra � mro � w � if 'Cl'fi:r  

� t � � iITTT 111<"4<14.Lcifi 

� � 1IIR •llf\"lifillli it> � � 
� � 1IIR � � cfTffl 

t ,  � t � ...=t � rn cfil'  
� � � � lfil � � .  
m�imrrmrr�...=t���� 
� 'CfR (f1fi' � � 1JTt � lfi1'1fi'T, 

lflln' Im: � � ..r Ai �  
ffl � lf>1' tRt fflffl' q t  ffl t 
� i fir; AiR � aqfw. qt {Pl 
�

· 
fit; ff ffl � � '-""· :ffJil 

ff � � I''�-� .� illw,<I 
1m:·m � v � � • 91llffl1' 

; f'l> m � � � qt t  
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Irr \too � � l ffl of � ¢. 
'IT � � t I � 4f<ftt1fd if 
� ffl 31R 8' � frim •jjf>;t ztif f4A 
( lf'ITtt 6 «tifid I ) lliT ;;rt � qr;;r � 

f.Rnn.r 'ff � .f11r lti1' 'IT q'fq' � 

� � (l) iru � if � � Ai �  
� � � 11\"'lqQ*'fi �� ilft 

� ffl ifim I 'If � �  Ai �  
qf(ff'ffd if � � � � "TI' 
<,q....,,;u <', rnr � � � � f<fi till' 
� 'ti\' qf<fftifd if ffl � I � · 

� ilft qf(ff'ffa if ft«rr ifiT ffl
lli'Tl: � t Ai � ffl � ;ti � 
if Aim" � ilft •llf"'q.,foq <rl � 
imrr ctit m �.� � � �  
'flfT t q)'( W 'R � if>RJ.f.lR � 
� $l"ffiil' � Ai � if>'@ of if>'@ � 
� ctit � ITT � � il � �  
li Rm' ifi(fil ' f.ti lfTCf � f.t;m 
3fifiR ifiT � � ifiT ifflf of '(l<f ifi1: t 
� � ifiTiJ:f � m 1!W m � 
qrqfTI � i � !rr,1' ll� t Ai f�'"'5: 
i ifllJ « l1T1f �;: if>T�of <l'ifffi qn: � 
� �  ifil � � � ifil  
'(('(1•R<!�I � � "'1' � ifi1 ITT 
� � � 1ITT � � ;;nm  iF Ul1l 

� � � m � w ii  
"�" q)'( "m" ifiT 00 � � I 

� iti mtr mtf W � � �  
c; it;' � � � � t f.ti' fitim  

JAil"{ ltil mif  iti' � �  (�). 
� ("i> m r.wi .. (-1 . (�> 
� "lf � mT m m � 
ij iro � 'lif'T t ff," WR � � 

q q wr lffiff t ff," fimr 'fi1ft lfi1ft 
� � ffl � -- � q"{ �  
m t "" � � m tir t  
;nil' • � ffl t ffl \IIIIIIIH•dl 4l'f 

� � IA-ft' � it; fft � 
1ft' Iii{ ffffl t � cmr t m � 
� 11{ qf<ftccfd � � � fit; 
� m m n;fi Pmr � �  
lf1m � t 9'f1f t \lrt\'cft' � m � 
� "'1 f.r;n lli1i � \ffllT 'IR lli)t 
� IITIIT 8' 1JT �  � � I � 

qf(�fd if if � � At JJn" � 
irt � � lliT "Provided that 
the above restriction shall not 
apply to the self-acquired pro
perty of the natural guardian 
transferred to or named after 
the minor." :.n- 1l' � Jr(mfiffl 
AiZIT t � � rn .!ft � � 
� � � ilft �li«i<lf\'f if 
-m- � m � ifi1: m t ,  
it � � f.ti' fircrr imrr it; H�'f'"' 
!lf4'.ft' � i � � m rn 'R 
� irm ir m  � �  itm �  
-r m � Ai cf � � m ..- �  
ff I 

� \ill '{f.1'fitr>1a1 (�) ifiT 

� 'IT ffi f<:nr 'IT � � "!ifiT ! Ai 
� IITT' � 'R � � 
(�) � � .  ffl �  1l' � 
� Ai '!f.tfltii�M t fu'lf � W t � 
1'' «1tl@l � Ai � ffl \ill f t1i,ttt M 
� � � t ffl "IITTffl t � :.n
� � -q �·. ;;JTI{ ffl ;mm ij ffl 
� � � � 4'iT,:f � qftf1f 
t � � � 'lilt  '{f.tCfitfitil � 
� pr , � � � 
(cni•lddl) � � t ffl it W1l'llllT 
i Ai m; � lfiT'A mt � t fili' 
� Cf'( � 1frnf • ""ff "JI! "" tt � t � 'ITT q � m-( llif 
;prr � � if' ffl ftl tt �  
� it;' � �  qi it; �. •ti{I (IJllcif 



181 . Hindu Minorit11 l't JULY JIM ... Gmnlimuhip Bill 

C en � ffl({ �J 
ff ffl 'ff..� lli1: Fri '1' ffl � 
� �� ;f lTI' � \f.:rtR 
it; ID1f ffl ( mni) CR �\ if>\ 
fri t· m: m � i!i1'{ ifiT\1JT � 
� ;Jf@T flfi lfimITT � iflfT � � 
� � � :.rr � t ,t·� � ifir,_of � 
� ffl lf{ � � � ! "except 
the State of Jammu and Kashmir" 
� IJN l!l � of � � � �  
� i flfi "extends to the whole 
of lndia", ITT ffl cf>T{ ri �· 
cffiIT � t I � � tfM <Nim 
lfT f.tim � "'1' ilR li � � �  
� CR � lfivf it � if tii at mit 
� � CR of � � I � 
t � if W � ifi'T � iffi �  
'Cl'rcr � it; � � � <'fr « q'f;rn 
ifi"{ifT � { gm: if � � Ri' � 
� � «lli � � IITT � <.'Ai 
�t � m *" � � � �  
� � f� ... 't � �· 
<'fr if; �m 1fq,f cfivf *" � mm 
m wr � t ,  

�m � « i@R � it git .rr o «� 
� t 'aWT fir �ro � lll crrn i f<F 
�m=e. � ,;rn fuffiT � w �of 
� � �r ?!<IT � ;;fr f<fi f� � 
ffi �. � ffi 1,'ffq' <f� � 
� « � if.\"1 � t I "1of 
�;;r a;i; ffi miRiT f�! � � 
{. if.Fr ll'T'f �'t tin tin It° .. �) 
« m � � f •  � m  
� CJfusnr ll>ffl t m � 
mmrt � fl -m: � � fili � m  
ffl1it t lfi(lT 9'(l' t Ni( 1ft' lfl1f � 
ct1F+1Fe11i+1 a� """ � � ffl 
rnffl ii � 1ffl 4i\ � ( I � 

SAiR t � 1'iT 1ft' � lffll'T t , · 
il � ff  A> � � � �  
c1m, 'llffl � 1'Ff,t cmr m 'l1i CJ'l'. 
QT m ffil', � lTI' m1f t, if R 
ffl ;;nfu t � m t 1m ft:-,; 
fflifu t � ITfcr t m  � �. 
�����.�mrf.rm 
� ·  ���«���. 
lll mt � m: f.m'-r t: •  m� 
iro lll f.rm t f.t;- � � ffl ffl ctmr � mr � m ,sn- � 
��. 'ff .. � .. � ID1f  "'1Uifi(Oj � 
�. ffi � ifi [TU � '3'€1 (INifil < 
it; iITU ;;n- � irru � ITT � � 
CR 'IT, � al �  Riffl' � « � 
�. m: � ffffi' t Ai � � lfR 
lfT of �. � iITTf ffl t I � 
�. al qtr,T � � if,\ � �  
i ,  � « m 3;1f( � � ·  
;;r.r <.'Ai � � � cfii ... r � ail a,t; � 
� �. if ;;i-R 1,'ffq' � �. � 

� � I  � � � t f.ti ffl  
�cfil m ,11f<'l..,1,;n" � ft=nr ,;m- fm 
ffi � IITT � ffl � ffl I 
� � � 1,'ffq' fficT � ,mf,J; w if � « � t I �:, ffl � iF� 
'flfT, ef� ll'TifT ft@r if � I � � 4iT( 
'l'ITTflR of if;{ �. � qf(ftt:i fo ii� 
'ti1'f � � � � � :.rTll' ITT fcf>s1N•I 
(� ) � if'Rf � cm=tT � � 
� Ai Aim � � if 'llIT I lli1'( 
-rrf.r1A � of{f t m � � M ? 
� qf(ffillfa if � �T m lffiU 
1ft � ol'(Y � I � 1ft m A-IT 
fii;\ft � i1i�C•tqij: t; .� ffl il'(f 
� I � qf<ffllfif if lfl1f � � 
it; � ""111r � '<t g'. ll'R �T � 



lti{ �i (" I PIT ffl 111": "1r' � 
... 

eel, m ctero,ation of, the Guarcliau 
and Wartb Act, !!!f". There la one 1 
thine which I am prepared to 
examine. U there is anythin1 which· 
is inconsistent with the very funda
mental object with which this Bill 
has been brought forward as a result 
of anything which might be put as 
interpretation on sub-clause Cb) · of 
clause 5, I am preparPd to consider 
the position when we come to that 
clause, because I make it perf�tly 
clear that it is far from my mind that 

� lli1t � � m1f � Iii t 
ffl � � � � 1'T'lf � {r �  

� t, t'n' � t ft;rti � � 

� ffl 'ITT .:« mll"lfi" iliT m i , 

Mr. Deputy-Speaker: I now propose 
to call the hon. Minister, but I assure 
all those hon. Members who have been 
disappointed that I will give them 
time during the second reading. 

Shri Pataskar: Mr. Deputy-Speaker, 
to some extt!nt I migtit say that it hu 
really pained me to hear some of the 
remarks which have been levelled by 
some hon. Members against a measure 
which, I still maintain, is innocent in 
character and cannot on any stretch 
of rational thinking be regarded as 
striking on anythinr which can be said 
to be the essence of Hindu religion. It 
is \·ery easy to make vague charges. 
Because the Bill relates to minors it 
can be said: "Oh! why are you hurting 
the minors? Why are you killing 
them?" But I fail to find a single 
argument as to how the unfortunate 
minors amongst the Hindus are going 
le be hard hit by any of the previsions 
contained in this Bill. Well, I shall 
leave it at that. 

I now come to the other argument 
which my esteemed frie"d Pandit 
Thakur Das Bhargava advanced. J 
would make it clear to him that I am 
also one of those who want to see Iha�. 
ultimately, whatever has been laid 
down in the Constitution as directi•,,� 
principles of our State policy- that. 
there shall be uniform legislation- 
should not be allowed, at any rate, t,1 
be retarded by whatever we do in this 
piece of legislation. 

What is the present position? There 
Is the Guardians and Wards Act pas-
sed in tbe year 1899. It applies \l'\O 

to all Hindus, Mu.ilrms. Christians 
and everybody. It baa been made 
perfectly clear in clauae 2 of tbb 
Bill' ''that the provisions of this 
Act lball be In addition to, and not, 
save u hereinafter expressly provid-

335 LSD-3 

I should be a party to doin1 any
thing which will be a retrograde step 
from that point of view. I still trunk 
that brobably it may not be open to 
that interpretation. However, I am 
prepared to consider it when we come 
to the discussion on that clause. 

Why then, I am asked, is it neces
sary to bring a Bill like this with 
respect to Hindus? My argument is 
that it is necessary because of what 
has now come to be regarded as part 
of the Hindu law in respect of the 
provisions of the Guardians and 
Wards Act. Unlike in respect of other 
communities, natural guardians have 
come to be recognised by a long pro
cess of decisions of courts for the last 
so many years. I am further charged 
that instead of trying to have a sort 
of an evolution or improvement upon 
the existing thing I am trying to do 
something which will destroy the 
Hindu society and that I am ac,tuated 
by that desire, Well, Sir, so far as 
my knowledge goes, even under the 
Hindu law as it is administered now 
the natural guardians are only the 
parents. Here it is said: "The father 
is the natural guardian of the sepa
rate property of minor children and 
next to him the mother. Unless the 
father has by will appointed any 
other person as guardian n o  relation 
except parents is entitled the rieht to 
the 1uardianship of minors". That is 
the law as it stands now. 

What I am tryinC to do by this 
Bill ii to pe a ncopitloa. We Jaave 

· not � yet been able to evoive a 
common law applicable to the whole 
of the country and we are 1oinc by 
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(Shr4 Pataskar] 
a certain process. Ii is more to pre
serve, and not to destroy, i mmediately 
what is being done. It is from that 
point of view that I have tried in this 
Bill t o  recognise the natural guardians 
t o  the extent possible, because at the 
present moment I have not brought 
forward a Bill which will be applic
able to all peopie. Even in the case 
of succession and measures relating 
to other things we have n ot been able 
t o  do it. After all it is a move in 
the right direction and we· are doing 
t.hat. The object is that, when the 
�ime comes, instead of having a Hindu 
C ode we will have a Civil Code. At 
the present moment it is out of r�gard 
for what has (1.)me to be recognised 
am ong the Hindus that a special 
measure, not applicable to any other 
�'lmmunity, has been brought for
Nard and I have recognised in this 
Bill the natural guardians as they are 
recognised today. Still it is said that 
this is n o  mercy for the Hindus or 
their children. That is the cry made. 

Having recognised that, what is thP. 
other thing that I have done? There 
is an other clause to which I will refer 
and then I will sum up. Why is there 
the question of de facto guardians? 
They are never recognised. Father 
•md mother have come to be recognis
ed as natural guardians and there 
is n o  dispute on that. These de facto 
guardian., are peculiar only to �he 
Hindus, again by that process of law 
which has oom� to be administered. 
There are rulings and all my lawyer 
friends know it. There are no such 
de facto guardians amongst Muslim�. 
Christians and others. Why is that so? 
There was l ruling in 1856 in that 
famous case Hanuman Prasad versus 
the manager of the estate of a j oint 
family. There some words were used 
very loosely and as a result of that a 
certain peculiar position has come to 
be recognised in respect of this. I 
will just quote something as to what 
this de la.eta ,uardian is. I will only 
qubte � abort passqe from the report . 
of the Federal Court about the acope 
and decision in Hanuman Prasad's 
case. It is a famous case held, I think 

in 1857. Since, then there bas been a 
fair interpretation i n  India about 
judgment law. This de facto aspect 
has nothing to d o  with any of the 
slogans which my learned friend can 
find in the old and an<*ent books of 
Sanskrit. Manu was never aware of 
it. He did not know Hanuman 
Prasa d nor his case. This is what the 
judgment says: 

"I would like to make a few 
observations about the phrase 'de 
facto' guardian. In my opinion. 
it i6 a loose phraseology !or the 
expression 'de facto mana,er' 
employed in Hanuman Prasad's 
case". 

It was a case-relating to the 
&ppointment of a de facto manager 
who was n ot appointed by law. 

'Their Lordships, in different 
parts of the judgment, used the 
words 'guardian, de-jure and de-

- facto manager'. This phras� b 
certainly not known t o  any text 
of Hindu law, but it aptly des
cribed the relations and frien ds 
who are interested in a minor and 
who for love and affection to him, 
assumed supervision over his 
estate". 

I shflll not read from it further. 

This was followed by a long stream 
of decisions of law. So, if I may say 
so, what is or who is a de facto guar
dian is a hazy thing. It all depended 
upon the facts of each case. There 
have been cases in which it has been 
held that unless the person has been 
actually doing the necessary duties, 
he is not a guardian in the de facto 
sense. There have been cases in 
which it has been decided that he is 
a de facto guardian. Who is a de facto 
guardian? Therefore. what has been 
done here is that the de lacto guar
dian should not deal with minor's 
property. Supposinc there ia a minor, 
unfortunately he Ioaea his parents, 
and somebody should take care of that 
minor. I am riot a demon incarnate 
t o  say that these minors should not 
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be protected. Row am I interested 
in bal hati,41 After all they are just 
poor, innocent children of whom 
somebody should take care. Why 
should I indulge in hatva? I want to 
avoid using bad language and urging 
any argument in bad language. But 
I would say this much. What is there 
to show this argument against this 
measure? It is want of grasp of the 
real situation. I do not say that in 
the case of the absence of the iather 
and the mother, nobody should take 
care of that unfortunate cflild. Where 
is tliat provision in the Act? What I 
say is, there may be de facto guar
dian; somebody has to take care of 
the child. What I further say is, 
where is the guarantee that such a 
de facto guardian shall not alienate 
the property ot the guardian? If 
there are good people coming for
ward to take care of the minors, I 
can understand. But what is the ob
jection to the prov1s1ons that are 
made? The wording in regard to 
certain things may be changed later. 
But what I say is, in the name of 
taking over the interests or protect
ing the interests of the minor who is 
unable to look after himself, I do not 
wish that anybody should come for
ward and offer help. He would after 
all see that the property is sold away. 
So, I do not want that such a .man 
should be appointed as guardian. Of 
course, I shall go into the details later 
on. There must be some restriction 
on the powers of those who constitute 
themselves as guardians. If one goes 
to the court under the guardians and 
Wards Act, somebody gets appointed 
as guardian. I have no objection to 
that, but I do not want that every
body should go to the court, because 
there are uncles, aunts and other good 
relations who could take care of the 
minors. I do not believe that Hindus 
have gone so bad that there will be 
no good people. There will be very 
few people, Hindus, who wi11 con
tend and ftght for the right to alien
ate the property of the minors pver 
whom they want to be i,i.ardians. I 
regard such people as bad guardians. 
There must be protecti9n elven to the 
minors against such people. That is 

what is being done by this BilL 
Nothing more. Nobody is 1oin1 to 
prevent people from beint de facto 
cuatdians. 

Pandit Thakur Daa Bbarpva: Is 
there any proection left now? 

Sbrl Pataaar: I am not going to 
yield. I have heard all the hon. 
Members patiently and I think I am 
entitled to be heard with equal 
patience. I would request the Mer:n
bers to hear me. 

So, what is this natural guardian? 
I say I have recognised them as a 
special case, because they are being 
recognised by some people. I am not 
entering into the details about it. 
What really pained me was the dis
CIUssion about the nature of this guar
dian. In the ftrst place, we do not 
want to do anything which will con
flict with the salutary provisions of 
the Guardians and Wards Act. 

The most important clause is clause 
13 wherein it is laid down that the 
welfare of the minor will be the 
paramount consideration. Probably, 
No. 13 is considered to be a bad num
ber, but I am not a numerologist and 
I have no particular liking for onl! 
number or the other. Clause 13 reau!' 
as follows: 

"(1)  i,, the appointment or 
del!laration of any person as guar
dian of a Hindu minor by a Court, 
the welfare of the minor shall be 
the paramount consideration. 

(2) No person shall be entitled 
to the guardianship by virtue of 
the provisions of this Act or of 
any law relating to guardianship 
in marriage among Hindus, if the 
Court is of opinion (hat his or her 
guardianship will not be for the 
welfare of the minor''. 

Therefore, let us consider the pro
visions of this Bill coolly. What is 
there in this Bill which has really 
created 1ueh an amount of vehemmt 
IJOposition, I do not undentand. I 
would say that so far u this. Bill Js 
omcemed, far from a desire to with
�aw the Bill, it is a very useful piece 
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(Shri Patubr J 
of le1islation. I would request the 
hon. .Members of this House, irrespec
tive of party and irrespective of their 
pre-conceived ideas, to support this 
measure. 

As I sai� at the beginning, probably, 
matters like succession, etc., have 
been different, but what is there in 
this Bill that is objectionable? We are 
trying to do something consistent with 
the law as it stands, in order that the 
minors' interests should be protected. 
It h�s �een asked: "Why do you put 
restrictions on the powers of the 
natural guardian?" It is very easy to 
understand. For instance, take a 
husband and wife who have a son. 
Here, there is no question of a conflict 
arising. But many of the cases are 
those where the wife dies and the 
husband is left with children and he 
marries again. Then, he naturally 
becomes the guardian of the un
fortunate children who have been left 
without the mother. In that �se, the 
m8-J has got another wife and some 
other children too. I would like my 
lawyer friends to consider this. In 
numerous cases I find that the father 
and the mother have to take care of 
the whole family. They have got 
their children and also other interests. 
It is in the interest of the minor in 
the property that is sacrificed in all 
these cases. That 1s tht: thing which 
I want to guard against by the pro
vision contained in this Bill. It is 
not anybody's desire that there should 
b� any hitch put in the way of bring
ing up these children by the father. 
What is it· that we can do to guard 
the minors in such cases? The general 
rule is that there should be II third 
party who can screen it, prima facie. 
T:nt is the provision in general. If 
t:1ere is a natural guardian and if he 
wants to dispose of the property of 
the minor and alienate it, should it 
n.>t be guarded aeainst? I am told that 
the words "deal with" are not neces
sary.. It may be that there ia dilll
culty in phraseolOI)' also. We an 
consider them at the proper 1ta1e. 

Now, I have heard some .Members 
!luggesting that the properties may be 

leased out. for a hundred years but 
then, the properties may not be sold 
out or be mortgaced. There also, we 
do not want such thines to happen. 
The whole idea is that the property 
which belongs to the minor, who is 
incapable of taking interest in his 
property. We want. to see that till the 
children attain majority, their pro,
perty should be cared for and that 
the property should enure to them. 
It is tor this that we have made pro
visions in this -Bill. 

Now, the same argument that has 
been made in regard to some other 
Bills has been repeated in tha case 
al..;v and that is about the inclusion of 
Jammu and Kashmir. I may inform 
the House that it is on account of 
technical difficulties which have been 
explained so many times that we 
cannot pass a law for that State. There 
are so many complications into which 
I need not enter. But I am glad to 
inform the House that the Hindu 
Marriage Bill whi<.fl we bave passed 
is now applied to the Government of 
Jammu and Kashmir. They have 
since adopted that measure. That 
process of adoption is going on. Prob
ably they will adopt our Hindu 
Succession Act also. We have to 
make proper approaches and we 
should not confuse the approaches 
with the other kinds of approach that 
lurk in our minds. I believe that there 
will be no objections to the provisions 
co11tained in ;;1e Bill in the light of 
my explanations. The Bill is satisfac
tory so far as I can see and if we 
really pass it into law, I am sw·e it 
will be accepted by the country. Some 
objections have been raised to some of 
the pruvisions; I will deal with them 
when we come to the discussion of 
ihe ohuses. All that I wish to say 
now is that this Bill which has been 
passed by the Rajya Sabha will have 
to be passed by us in the interests of 
th� minors. 

�- Depaty-8peabr: The question 
ia: 

·�at the Bill to amend and 
codify certain parts of the law 
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relatiq to minority and 1uarclian
:dup amonc Hindus, as passed by 
Rajya Sabha, be taken into con
sideration." 

. The moticm was adopted. 

Clawe 2 was added to the Bill. 

Clau.se 3 - (Application of Act) 

Sbri Naad Lal Sharma: 
move: 

Ci) Page 1, line 14-
for .. or Arya Samaj" 

"Arya Samaj, Jaina, 
Buddhist". 
(ii) Page 1-

omit lines 15 and 16. 
(iil) Paie 2-
omit lines 11 to 15. 

I be1 to 

substitute: 
Sikh or 

As far as amendment No. 23 is con
cerned, I want that Jainas, Sikhs and 
Buddhists should not be separated 
from Hindus. Hindu relifion in all 
its forms includes all of them. Jainu 
Sikhs and Buddhists have formed part 
.and parcel of the Hindu culture and 
they should be considered as such. 
Therefore, I have said that the words 
"Jaina, Sikh or Buddhist" should be 
added after the words "Arya Samaj". 
The next one, amendment No. 24, is 
a consequential amendment. 

My amendment No. 25 seeks to 
delete the following sub-clause: 

"(2) Notwithstanding anything 
con t.ained in sub-section (1) ,  
nothing contained in this Act 
shall apply to the members of 
;my Scheduled Tribe within the 
meaning of clause (25) of article 
366 of the Constitution, unless the 
Central Government, by notifica
tion in the Official Gazette, other
wise directs." 

I want these lines to be deleted. 
because, as has already been · stated, 
those persons who have been 1ovem
ed by the Hindu Law till now or wbo 
bave not been 1ovemed by any other 
law like the Jaw of · the Muslims, 
Christians, Panis or Jf!WS, should be 
construed a Hindus. 'nle Scheduled 
Tribes have so far formed part and 

parcel of the Hindu culture and th.,
should be considered as such. 

Mr. l>epatJ-Speaker: Amendments 
moved: 

(i) Page I, line 14,-
/or "or Arya Samaj" substitt·•e: 

"Arya Samaj, Jaina, Sikh 
Buddhist" 
( ii) Page I.-

omit lines 15 and 16. 

(iil) Page 2,-
omit lines I I  to 15. 

or 

Shri K. L. More (Kolhapur cum Satara-Reserved-sch. Castes.) :  J 
beg to move: 

Page 1, lines 21 and 22-

for "which provision is made" 
substitute "dealt with". 

This amendment will I.ring :r,t: 
laneuage of the sub-clause in  accord 
�ith the language of the :·orrespo:,; .. 
inf sub-clauses in the Hindu M"rri
aie Act and the Hindu Succession 
Act. 

Mr. Deputy-Speaker: Amendment 
moved: 

Page I, lines 21 and 22-
for "w.hicfl provision is made" 

.tubstitute "dealt with''. 

Sbri Pataskar: I accept c1mendr:'1cn\ 
No. 10  mo\.'ed b�· Mr. K. L More, t;,.. 
clause it brings the defin ition into uni
formity with the definitions already 
cootained in the two Acts-the HinJu 
Marriage Act and the Hin:lu Suer.:•:. 
sion Act. 

As regards Mr. Nand Lal Sham,.•, 
�mendments. I only want to say that 
the �eftnition contained in the Bill ha!' 
already been accepted. Th,- clause 
relates to the application o! tbe .\ct. 
and the deflnition has been the subject
matter of lon1 tfiscuasions. 'Let us 
stick to the deflnition which hes 
been arrived at after a food deal of 
consideration. I am not. therefore, 
accepUng 11mendments Nos. 23, 24 
and 25. 
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Mr. Deputy-Speabr: The question 
is : 

Page 1, lir.c ;  21 and :2.-

Jor "for which provision is 
made" �mbttitute "dealt with". 

The :n:>tion we;,· adopted. 

Mr. Deputy-Speaker: The question is: 
PaJ?c 1, line 14-
for "or Arya Samaj'' .substitute: 

"Arya Samaj, Jaina. Sikh or Bud
dhist". 

The motion was ,,egatived. 

Mr. Deputy-Speake: 
is: 

The q11estio,1 

Page I-

omit lines 15 ana 16. 

The motion was adopted. 

Mr. Deputy-Speaker: The question is: 

Page 2-

omit lines 11 to 15. 

T.'ie motion was negatived. 

Mr. Deputy-Speaker: The Q\.ot: stion iS: 

"That clause 3, as amended. 
stand part of the Bill". 

Tit-: motion u/Cls adopted. 

Cl:m,c 3, ,,s ame:;ded, was added 10 
the Bill. 

Clause !-( Definitions) 

Shri K. L. More: I beg to move: 

Page 2-
U) line 26, omit "or"; 

(ii) line 2B, omit "or"; anti 

(iii) line 29, for "or" su.bstitute 
"and". 

U this amendment is accepted, it 
,r.fI1 make · the clause a lltUe more 
rle,�t. 

Sllrl N::u! Lal Sharma · I w�nt 10 
move amendment No. 26. The amenJ. 
ment printed here is just the opposite 

of what I ,ave. I said, for ''father 
and mother" submtute "natunl 
guardian". Here it is printed. for 
"natural cuardian" rubstitute ''father 
and mother". 

Mr. Depaty-Speaker: Perhaps it is a 
typegraphicaJ error. He may move it 
in the correct form. 

Sbri Naad Lal Sharma: I beg !o 
move: 

Page 2, line 28-
jor "father or mother" substitute

"natural . guardian". 
?/ly intention is that we should not 

restrict the guardianship only to the 
father and the mother, but other 
guardians also !'hould be added. 

Mr. Deputy-Speaker: Who are the 
other guardians? 

Sbri Nand Lal Sbarma: Eldest 
brother. paternal grandfather etc. 

Sbli Pata.skar: So far as Mr. Nand. 
Lal Sharma's amendment is concerned, 
according to the present Hindu Law, 
parents are the natural guard:ans. 
Therefore, I am unable to accept his 
amend:nent. 

I accept Mr. More's amendment, be-
cause it is more or less a dratting 
adjustment. 

'Wr. Deputy-Speaker: The qufstion 
is: 

Page 2-
< i) line 26, omit "or"; 
( ii l line 28, omit "or,;; and 
< iii) line 29 for "or" s11bstitute 

"and·'. 
The motion was adopted. 

Mr. Deputy-Speaker: The question is: 
Page 2, line 28-

i ;-)· "lathe:;· c,r mother" substitute 
"natural guardian". 

The motion was negativl!d. 
Mr. Deputy-Speaker: The question 

is: 
'"'!bat clause 4, .. amended, 

stand part of the �". 
The motion wiu adopted. 

Clcuue 4, aa amended, wiu added to 
tile Bill 



195 1'l JULY 1956 GIid Gaarciicllffiip BiU 195 · 

the Hindu Law �at had not· hem 
codified tilJ toda/. Therefore J aay 
that this should be construed aa an 
interpretation and codiftcation ol. 
the Hindu Shastras. The Hindu 
personal laws should not be wiped 
by one stroke. A Hindu should not 
be cut off from the Hindu scrip
tures and Hindu Shastru. I appeal 
to the .Mini.;ter of Legal Affair.s to. 
that and adjust himself so that the 
Hindu conununity is not cut off 
from its original sources. 

Claaae 5- ( Over-ridillt efeC1 of 
Act) 

Sbri K. L. !\lore: I beg to move: 
Page 3, line 3-

for "made" substitute "contained". 

The purpose of thi; amendment 
is ,o make the language of this 
clause conform to the language i• 
the corresponding clauses in the 
Hindu Marriage Act and the Hindu 
Succession Act. 

Mr. Deputy-Speaker: 
mtnt moved: 

Page 3, line 3-

Amend-

for ''made" substitute "contained" 

3 P.M. 

Shrl Nand Lal Sharma: I beg to 
move: 

Pages 2 and 3-
for clause 5 substitute: 

"5. Notwithstanding the pro
visions of this Act, the original 
texts of the Hindu Shastras and 
immemorial traditions of the 
Hindus shall continue to have 
the same force as hE retofore 
and the provision·; of this Act 
shall be constrned as a mere in
terpretation and codification 
thereof." 

I know already that the hon. 
Minister is not going to .iccept it. 
In spite of that, I have moved it. 
As I have already rnbmitted, here
tofore, even the Privy Council and 
all 0ther High Courts in India have 
been ba,ing their judgments on the 
Hindu Sha;;tras including Mitak
shara, Yagnyavalkya and Vedas. I 
have there.fore substituted this 
clause for the prese:it clause 5. I think 
one of the laudable ideals of the Mini
ster of Legal Affairs. . . 

Mr. Deputy-Speaker: Ttte Parlia
ment shall pass a law and it should 
be construed as an interpretation . .  

. Sbri Naad Lal Sharma: . . . .  of the 
Hindu sliastras and traditions. He 
said that he was simply codifying 

Mr. DeJJll*J-Speaker: . Amend-
ment moved: 

Pages 2 and 3-

for clause 5 substitute: 

"5. Notwithstanding the pro
visions of this Act, the original 
text-; of the Hindu Shastras 
and immemoral traditions of the 
Hindus shall continue to have 
the sam:? force as heretofore and 
the provisions of this Act shall 
be construed as a mere inter
pretation and codification 
thereof." 

Shri Pataskar: I regret again 
that I am not able to accept the 
amendment mo\·ed by my hon. 
friend Shri Nand Lal Sharma. I 
think for obvious reasons he will 
realise ti.at so far as this Bill, par-
ticularly the provisions regarding 
natural guardian,;; and de facto 
guarciians are concerned, I have al-
ready explained that 1t has noth-
ing to do with the original texts 
of the Shastras, for which I have 
great regard, probably as much as 
he. 

Sbrl Nand Lal Sharma: It is 
clearly mentioned. 

Sbrl Pataskar: Therefore, 
unable to accept any such 
rnent. 

I am 
amend-

There is one po�t that I would 
like to take up. 

Mr. Depa*J-Speaku: Wnat about 
amendment No. 12? 



197 17 JULY 1958 '1"8 

�ads as if we are makin, a ctw,p 
1n the existin& law. It is true Uiat 
we are maJd.q . a chan1e. Sub
clause (b) says: 

Slart ..._.r: I am comin, to 
that I nder to sub-clause (b) of 
clause 5. I ftnd from the arsuments 
of Pandit Thakur Du Bhupva and 
one or two other friends that this 
�u b -clause ( b) might be interpreted 
in_ such a manner as to say that jt 
will affect any of the provisions of 
the Guardians and Wards Act which 
is already there. I take it that the 
position is clear that that is not so. 
The only object is to make a change 
so far as the existing law is ad
ministered. It is not the intention 
in any way to ma�-e any change so 
far as the provisions of the 
Guardiam and Wards Act are con
cerned. If you will kindly permit 
me, I would like to retain sub
clause (a) and delete s u b -clause 
( bl .  Shri K. L. More's amendment 
may not be necessary. 

Mr. Deputy-S)H!aker: 
the amendment? 

What is 

Siu-I Patukar: Clause 5 may 
read like this: 

"Save as otherwise expressly 
provided in this Act, any text, 
rule or interpretation of Hindu 
Law or any custom or usage as 
part of that law in for..:e imme
diately before the commence
ment of this Act shall cease to 
ha\'e effect with respect to any 
matter for which provision is 
made in this Act." 
There the clause ends. Sub-

clause (b), I think, is redundant. 
There is no other law. 

Mr. Depaty-Speaker: You move 
for the deletion of sub-clause ( b)? 

Shri Pataskar: Yes. 
Mr. Deputy-Speaker: How about 

the amendment of t;hri K. L. More? 
Shri Patasltu: It is not necessary. 
Pandit Thakur Du �na: 

May we know the effect of this 
amendment? The hon. Member 
wants to take away sub-cJause ( b). 

Sbrl Pataaar: The effect will be 
Um. I would like my hon. 
friends abo to consider it from that 
point of view. I have heard the 
hon Members say that the provision 

"Cb)  any other law in force 
immediately before the commence
ment of this Act shall cease 
to have e:ffect in so far as it is 
inconsistent with any of the 
provisions made in this Act." 

I do not think that we have. really 
made any provisions which are in
consistent with the Guardians and 
Wards Act. It may be that some 
people may raise this argument. So 
far as I am concerned, there is no 
other law which has to be amended. 
It is not the intention of the Gov
ernment to give room for any argu
ment about any particular matter. 
So, I have consented to the deletion 
of sub-clause (b) ,  so that nobody 
may be able to say that by intro
ducing this sub-clause we are try
ing to do anything inconsistent with 
what we have already done in 
clause 2 that the provisions of thiJ 
Act shall be in addition to, and not, 
save as hereinafter expressly pro
vided, in derogation of, the Guar
dians and Wards Act. 

Mr. Deputy-Speaker: A peculiar 
position, it seems. 

Pandit Thakur Das Bharp·n: I 
will get it explained by the hon. 
Mini,ter. I understand his motive. 
He wants the Guardians and Wards 
Act to remain in force as it has 
remained for the rest of the com
munity. My difficulty is this. We 
have passed clause 2 which runs as 
follows: 

"The provisions of this Act 
shall be in addition to, and not, 
save a5 hereinafter expressly 
provided, in derogation of, the 
Guardians and Wards Act, ,1899." 

As lona u these words "save as 
hereinafter ezprealy provided" are 
there. I do not think that we could 
improve matten by · delet�n1 sub
clause (b) I do not think that 
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what the fton. Minister ha,; in mind 
will be implemented by taking away 
sub-clause (b), and ·retainin1 the 
words "save as hereinafter express
ly provided'' in clause 2. I have no 
objection. But, my fear is, so long 
as these words are there, they are 
only a paraphrase of what is con
tained in �ub-clause (b). For 
instance, take the definition of 
minor. As it is expressly provided, 
a minor shall have to come within 
the meaning given in this Act and 
not within the meaning given in 
the Guardians and Wards Act. Simi
larly in some other matters we 
know there is conflict between the. 
express provision,; of �is Act and 
the Guardians and Wards Act. The 
words which you have been pleased 
to use in clause 2 will have force. 
So long as you keep these words in 
clause 2, the taking away of sub
clause (b) will not improve the 
position. A,; long as this expres
sion is there in clause 2, this 
amendment is out of order. This 
has got no meaning whatsoever as 
tong as you Reep clause 2 as it is. 

Mr. Deputy-Speaker: No question 
i,; out of order. Then, it would 
mean that it would not fit in. A 
provision is considered redundant by 
the Minister. He thinks it may be 
deleted. 

Pandit Thakur Das Bhargava·. 
So long as v.'·e have passed clause 
2, any amendment which has the 
effect of nullifying the etfect of 
that clause will not lie. He says 
that he wants to keep the Guar
dians and Ward5 Act in force. 
Since you ha,·e passed clause 2, this 
amendment is out of order. We 
should take away these words, 
'save as hereinafter expressly pro
vided' from clause 2. I would 
rather request the hon. Minister to 
take away tho�e words !rom clause 
2 also, so that they may have the 
same meaning. Then, your inten
tion will be fulillled. Il you do not 
take away tbOlle words from clause 
2, in apite of your belt intenfions, 
the position will remain as it ls. 

Sim Patukar: It is only out of 
deference to the wishes of the hon. 

Membeq that I consent to tbil 
amendment. · I have no desire to 
make uy 4*ang'e so tar aa this 
clause is concerned. I only wante4 
to move this amendment in order 
to satisfy some apprehensions in the 
minds of some hon. Members. Pro
bably, my hon. friend wanted some
thing else. I am not able to ac;cept 
that. I might accept Shri K. L, 
More's amendment and we may 
proceed. It makes no difference. 

Mr. Deputy-Speaker: It has been 
brought to my notice that there is 
no quorum. Let the bell be rung. 

Now, there is quorum. 

The question is: 

Page 3, line 3,-

for "made" substitute "contained". 
The motion WC$ adopted. 

Mr. Deputy-Speaker: The question 
is : 

Pages 2 and 3,-
f or clawe 5 substitute: 

"5. Notwithstanding the pro; 
visions of this Act, the original 
texts of the Hindu Shastras and 
immemorial traditions of the 
Hindus shall continue to have 
the same force as heretofore and 
the provisions of this Act shall 
be construed as a mere interpre
tation and codification thereof''. 

The motion was negatived. 
Mr. Deputy-Speaker: The question 

is : 
"That clause 5, as amended, 

stand part of the Bill". 
The motion was adopted. 

Cla1,se 5, as amended, was added to 
the Bill. 

Clause 6- <Natural guardians of 
a Hindu minor) 

Shrl K. L. More: I beg to move: 
Page 3-
for lines 17 and 18 ,ubm&vte: 

"(b) if he has renounced the 
world by entering any rellsiom 
order". 
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(Sb.n, K. ·i.. More] 
This i, the phra ;e'ilogy adopted 

in the divorce section of the Hindu 
Marria1e Act, and therefore I move 
this amendment. 

Shri Nand Lal Sharma: I beg to 
move : 

Page 3, line 8-

nJ cer "mother" in;,ert: 

"Grand:1atheir paternal, eldest 
brother, paternal uncle, Maternal 
(: :·andfather and Maternal 
t;, ,de". 
The reasons have been already 

i;tated. In case both the father and 
mother die, the children should not 
be left unprotected, especially the 
girls, and somebody must be able to 
look after them. Therefore, the peter
nal grandfather should be considered 
a natural guardian, and after him the 
eldest brother and the paternal uncle 
who live in the �ame family and 
after that the maternal grandfather 
and the maternal uncle. 

ShrimaU Jayashri: l beg to move: 

(i) Page 3, lines 7 and R-

after ''lhe father, and after 
hi�. the mother" insert "in 
case the lather though living is 
unfit or unwilling to act or in
capable of acting, the mother'·. 

( ii) Page 3, line 10-
udd at the cnd-

··and after the death of the 
father the custody of a minor 
who has not completed the age 
of 14 years shall normally h,: 
with the mother". 

( iii) Page 3-
omit line 13. 

Sbrimatl Rena Chaknvartt:,: 
J beg to move: 

Page 3, line 9-

omU "who bas not completed 
tb' age of. flve yean". 

I want that the custody of the 
minor shall ordinarily be with the 

mother. J have already stated U- · 
rea5<>n for it and I state it oncit 
apin. I feel that. the minor cbild 
should be normally under the ca..
and guidance of the mother becau ... 
it needs the mother most of all ia 
the formative period of its ll.Ce. 
'l'hat is why I very strongly recom
mend t.his amendment. 

I should also like to add my 
voice in support of amendments. 
3 and 4 moved by Shrimati Jaya
;hri because I do feel that those 
two additions will clarify certain 
things that are not there already. 
In case the father is living and yet 
is unfit or is unwilling or is in• 
capable of acting as the proper 
guardian, the mother should become 
the guardian. That lacuna should 
be filled and I trust the Minister 
will accept the amendment. 

I also support amendment 4 
because although the principle which 
guides my amendment 17 is the 
same as that of Sbrimati Jayashri, 
J know that many conservative 
people will argue that to lay it 
down that the custody should be 
with the mother right up to the 
age of majority may be a little too 
much. Though I do not agree with 
it, at le!lst let it be categorically 
slated that a minor · who has not 
completed 14 shall normally be 
with the mother. 

Mr. Deputy-Speaker: 
ments moved: 

(i) Page 3-

Amend-

for lines li and 18, subsrirutc: 

"(b) if he has renounced the 
world by entering any religious 
order". 

C ii) Page 3, line 8-

11fter "mother" insert: 

"Grandfather paternal, eldest 
brother, paternal uncl,. Mttternel 
Hrandfather and Maternal 
uncle". 
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(iii) Page 3. lines 7 and 8-

aftn "the father, and after 
him, the mother'' insert "in 
case the father though living i� 
unfit or unwilling to act or in
capable of acting, the mother''. 

(iv) Page 3, line 10-

add at the end: 
"and after the death of the 

father the custody of a minor 
who has not completed the age 
of 14 years shall normally be 
with the mother". 

(v) Page 3, omit line 13 .. 

(vi) Page 3, line 9-

omit "who has not completed the 
age of five years''. 

Shri Tek Chand (Ambala- Simla):  
l oppose the amendment moved by 
Shri K. L. More because I feel that 
the language of (b) as at present 
in the Bill is more precise and less 
likely to cause difficultie5'. Accord
ing to my friend, a person for
feits the right of becoming the 
guardian if he happens to enter any 
religious order;i Th.is, to my mind, 
deprives unnecessarily a father of 
the guardianship of the child. 
There may be religious orders 
which a person may enter without 
being, as the lawyers would say, 
civill.,· dl':iri. Therefore. the MinistC'r 
has designedly put in the words "if 
he has completely and finally rcnoum:
ed the world by becoming a hermit 
(var:'iprastha) or an ascetic (yati or 
sanyasi) ." Therefore, entering into 
any religious order should not ban 
or bar a father's guardianship of 
his child. 

Shri Nand Lal Shanna: Vana-
prastha is not a religious order. 

Sbri Tek Chand: I support amend
ment 28 of Shri Nand Lal Sharma. 
One-,aerious 8aw that we. find· in 
thl,= Bill · h that a Hi.Ddu child u 
beinc deprived of a very necessary 
protedion. No doubt the Bill is 
styled as the Guardianship Bill. 
but so far as certain clauses are 

concerned, you might as well style
it with reason as Guardianabip
DepriviDC Bill. I wish in all 
humility to invite the pointed atten
tion of the hon. Mini<iter to section 
361 of the Indian Penal Code which
makes kidnapping an offence. Kid
napping is done when a minor is . 
deprived of lawful guardianship. 
For the benefit of some of my. 
friends who may not be aware, and 
to whom the provisions of section 
361 may not be very fresh, I may 
read the section : 

"Whoever takes or entices any 
minor under fourteen years of 
age, if a male, or under sixteen 
year., of age, if a female, or any 
person of unsound mind, out of 
keeping of the lawful guardian 
of such minor, without the 
consent of such guardian. is said 
to kidnap, for which the penalty · 
is prescribed in section 363." 

Kindly see the position now. De 
facto guardian is an entity which 
will be unknown to our law, i! 
clause 11 become� . a part of the 
Act. Therefore, in the case of a 
Hindu minor, male or female, the 
only guardian known to such a 
child is either the natural guardian, 
which definition is confined to 
father, and failing thP. father the 
mother or such guardian as the 
court may appoint, maybe a relation 
or maybe a stranger. But in the 
case of a person who has got a de 
facto guardian under the moham
medan law or any other species of 
Indian law that we are aware of, if 
any person were to kidnap the 
male or female child, he does a 
criminal offence under section 363 
of the IPC, because he removes the 
child out of keeping of the lawful 
guardian-and a de facto guardian 
is as lawful for purposes of the IPC 
as a de jure guardian. What there
fore happens is that a kidnapper of 
a Hindu child from the custody of 
uncle, brother; or � caa 
do 10 without any fear of 

. 
· eomint 

within the clutclies of · crimlnal law. 
Therefore, whereas I am very keen 
that a de facto guardian is a very 
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necessary per'!On. because there is 
hardly a child of impressionable 
_years without a guardian . . . .  

Mr. Deputy-Speaker: A grand
tlaughter living with a erandfather 
will be without lawful guardian
ship for purposes of the IPC? 

Sbri Tek Chuul: Yes. I am grateful 
to you for having put this question. 
Now, kindly examine it. Please read 

.clause 11 which says that a de 
facto guardian is not going to func
tion. 

Mr. Deputy-Speaker: Not alienate 
property. 

Shrl Tek Chand: True. But so far 
.as guardianship is concerned, i t  is 
now confined to legal guardian and 
to natural guardian. Therefore, I am 
keen, when I am supporting the 
.amendment of my hon. friend, that 
.among the natural guardians, i! the 
father is no more, if the mother is 
.dead, then there should be in that 
group the relations mentioned by 
him, because all those relations ar� 
such relations as have got the wel
fare of the child nearest their heart. 
1t is for this reason that I am keen 
that they should also be treated a!. 

coming within the class of natural 
�uardians. If you deprive them o! 
natural guardianship then what hap
..,ens is that with the best ot motivb 
there will be a time-lag, there will 
be an interval of time, when the 
child would remain without a guar
dian, before a guardian is given to 
him by a court of law, assuming that 
somebody applies to become a court 
guardian. Therefore, i t  will be most 
desirable if the list r,f natural guar. 
dians is enlarged. 

There is one thing more that I 
would like to submit; that is that in 
-explanation to clause e, you say: 

"In tbia Mdlan, the upressions 
'father' and 'mother' do not 
include a 1tep.father and a step-

mother". 

I wish this Explanation had been 
omitted. My reasons are theae. Let 
us assume now that we are 1etting 
very up-to.date and very civilised, 
in our matrimonial laws. Let us 
assume that the Hindu parents of a 
minor child are divorced. Suppose. i t  
happens to be a male child, and sup
pose the divorce is due to the reason 
that the mother of the child has been 
faithless, or disloyal or has been 
living in adultery with another 
person, and suppose in a case like 
that, the man remarries, and the 
child is brought up by the step
mother, and the father dies; then 
you say that the mother living in 
adultery is a better guardian than 
the step-mother. Now, reverse the 
illustration. Again, you say that a 
step-father is a good guardian as 
against the man who is misbehaving 
himself otherwise. Now, there will 
be cases where a natural guardian is 
dead, and the ·only relation is a 
step-father or a step.mother. Do not 
deprive the step-father or the step
mother of guardianship in such cases 
Deprive him of the guardianship b' 
a specific provision it you find that 
in a particular individual case, ht 
forfeits the right of being a guardian, 
because he is not looking after the 
interests of the child or because the 
child's welfare is not in his btcoming 
a guardian . 

I would say, among the list of 
guardians, retain the step-father and 
the step-mother. They come only 
after the death of the father or the 
mother. So, retain them. But exclude 
them by a specific provision which 
you have laid down already. You 
can even deprive a natural father of 
the guardianship, when you find that 
he is unworthy of bearinc that 
responsi bllit.r. 

Sbrf ll&rmall: I have an amend
ment to clame 7, but I think it l9 
more proper if I speak at thJs 
moment when clause 8 is being dis
cussed. 
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In clau.e I (a), natanl ,uardian
ship for • bo7 or an unmarried girl 
has been Jll'OVided for. The material 
point that I want to draw your atten
tion t o  is that it is also provided 
therein that the custody of a minor 
who has not completed the age of 
five years shall ordinarily be with 
the mother. If you compare this 
)lrovis ion in clause 6 with that in 
dause 7 re&arding an adopted son or 
daughter, you will find that in the 
case of an adopted son or daughter, 
no provision has been made to the 
effect that in case the age of the 
minor is below five, the guardian
ship ot the minor will be primarilv · 
with the mother. I do not find any 
reason why this distinction should be 
made between a son or daughter 
born out of lawful wedlock and one 
that is being adopted to the famil y .  
Under the Hindu law, as soon as a 
boy is taken into the family of 
another b y  way of adoption, he 
loses all his ties, both temporal and 
spiritual, with the family in which 
he was born, and all rights and 
obligati ons accrue to him ini-ide the 
family in which he is adopted. There
fore, I do not find any reason why 
the provision that is made cegard ing 
a minor under the age of five in sub
clause (a) of clause 6 should not 
equally apply to clause 7 also. 

If the Minister agrees to the con
tention I am making in favour of an 
adopted minor son or daughter, it 
would be appropriate to include that 
provision in clause 6 itself, in which 
case there will be no necessity for 
clause 7. If we want to make a pro
vision in clause 7, I think there will 
be a little complication, not only as 
regards the language but also as 
regards other provisions of this Bill. 

Sbrt U. M. TrivedJ: We have not 
followed the hon. Member's argu
ment. 

Sbrl Barman: My point is this. In  
the case of a son or dau,hter born 
out of lawful wedlock, provision has 
been made in .sub-clause (a) of 
clame I that in case of • minor 
under ftve nan of a,re, It would be 

the mother wbo .-Id primarily be 
the guardian. We laave · dealt witb 
the case of an adopted son i n  claUMt 
7. It is an entirely dlffereni section. 
While dealing with the adopted son· 
is clause 7, no proviJion has been 
made as is made in sub-clause (a) 
of clause 6. I do not flnd any reaaon 
why thi! invidious distinction should 
be made. Under all sanctions of our 
religion and also of the law prevail
ing at present, the adopted son io; 
treated just as a natural born son in 
the familr of the adoptive father. 

So whut l submit is· that in clrusr. 
6 itself there should be a prov:sil)n 
that both in the case of the son or 
daughter born out of lawful wedlock 
as well as in the case of an adoplelf 
son, the clause will apply, that is, in 
case the minor be under five years 
of age, the mother will primarily be 
the guardian. 

If the hon. Minister concedes this 
proposition of mine, it would be 
better to makP •.his amendment in 
clause 6 because that will simplify
other matters. 

In clause 9, we have made a provi
sion for testamentary guardianship. 
There the words used are 'legitimate 
children'. Whether the words 'legiti
mate children' will al$o include an 
adopted 1;hild is a point that may 
come up for contention because in 
the Oxford DictionaTY, I find that 
the word 'legitimate' has been defin
ed as 'a child born out of lawful 
wedlock'. Now, the adopted son was 
not ·born in the famil y of the adop
tive father out of lawful wedlock. 
Therefore, that difficulty may arise. 
But if we simplify the matter ,., 
clause 6 b y  saying that that clam•t!· 
will apply equally to an adopted son, 
the difficulty may be solved. 

PandJt Tbahr Du Bbarpft� 
Before we are uked to vote, may r 
know from Shr1matl .Jayaabri, the. 
mover of tbe amendment tlaat sub
clause (c) be deleted, tbroqb J'OU.. 
u to whom she wants to be the 
fl)ardian in the cue of a 1irl who la. 

married and b minor" Does stw 
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want it to be the father or somebody 
�lse? 

Mr. Deputy-Speaker: The hon. 
Member may vote against it. 

l'andft Thakur Das Bharpva: I 
want to understand. There is no 
<4uestion of voting it down. We must 
<:onsider everything. 

Shrlmatl Jayasbri: We have given 
separate and equal status to women. 
We think that they can look after 
themselves, and there is no necessity 
of having that provision. 

Pandit Thakur Das Bharrava: If 
the husband is a minor and the mar
ried girl is a major, then she may be 
appointed the guardian of that 
husband. I have no objection to that 
from the point of view of equality. 

Mr. Deputy-Speaker: Perhaps she 
might agree to that because there is 

-equality. 

3hrlmatl Jayashri: In the case of 
the married daughter, I think the 
father should be the guardian. 

Mr. Deputy-Speaker: The husband 
might suffer to have the wife as 
_-guardian. 

Shri M. S. Gurupadaswamy 
(Mysore): She is the best guardian. 

Shri Pataskar: So far as amend-
·ments Nos. 3. 4 and 13 are concerneci. 
wnat Shrinnti Jayashri wants is this. 
.J'.n,,,,.:1,,,"',1t �o. 3 �:\yj: 

''after 'th� father, and aftr:>r him 
the mother'. insert 'in case the 
father though living is unfit or 
unwilling to act or incapable of 
act:ng, the mother'." 

I think there is some rnisconcep
·tion on this point. As I have been 
.already saying, r.lause 6 gives recogni
tion to what are termed as natural 
Aruardians, and they are, naturally, 
1he father and the mother. So we 
say: 

"in the case of a boy or an Ub
married girl-the father, and 

after him, the mother: pr(lvided 
that the custody of a minor who 
bas not completed the age of flve 
years shall ordinarily be with 
the mother." 

"rhis is the law as it stands now. 
What the hon. lady Member wants ii 
that in case the father, though living, 
is unfit or unwilling to act or in• 
capable of acting. the mother should 
be the guardian. What we are trying 
to provide is in respect of natural 
guardians. So far as guardians 
appointed by court under the Court 
of Ward3 Act or the Guardianship and 
Wards Act are concerned, that is 
altogether a different matter. Here 
there are certain persons who are 
recognised. Supposing we incorporate 
a provision like the one that the hon. 
lady Member has in view, there will 
be c:>mplications. There should be 
somebody to decide as to whether he 
is unfit, whethc::- he is willing and all 
those thing.;. That can only be gone 
into by the court. 

Pandit Thakur Das Bhargava: 
Clause 13 covers that. 

Shri Pataskar: If really the fa1her 
i� unfit or is unwilling to act as 
guardian. there is recourse to the 
ordinary provisions of the Guardian
�hip an!) Wards Act. That is the c,nly 
w:iy it can be decided. By inserting 
this provision. the matter is not !:till 
improved. I sympathise with the 
nbjcct that the hon. lady Member has 
in view. but that cannot be served by 
ir.:,king a provision of this nature. 
T:1erc is alrc�<ly a provision in the 
Act \,·hich can decide the matter by 
reference to court. Otherwise, it �·ou 
put in this provision here, it will lead 
to interminable quarrels between the 
parties concerned. The father might 
say that the mother is unfit, and the 
mother might say that the father is 
unfit. 

So the object cannot be served by 
ma.ldllf thia amendment, but by th� 
appropria� procedure preKribed in 
the Guardianship and Wards Act. 
Therefore, I hope the hon. lady Mem
ber will withdraw that amendment. 
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Then in amendment No. 4, she says 
that after the death of the father, the 
-custody of a minor wt)o has not com
pleted the age of fourteen years shall 
normally be with the mother. What 
i� lhe provision here? 

"in the case of a boy or an 
unmarried girl- the father, and 
after him, the mother: provided 
that the custody of a minor who 
has not completed the age of five 
years shall ordinarily be with the 
mother." 

When will this situation ari.,�? Not 
when the father and mother are both
living together. Then there will be no 
such question. But it will arise when 
1here is a dispute between the father 
and th•: mother. If he ha; not com
iileted the age of five years. ordinarily 
the custody shall be with the mother. 
I, is only a guidance to the court. We 
arc not going to interfere with what 
1he court decides. Perhaps. there may 
be ca ;es in which the court finds that 
both the father and the mother of the 
-child are bad and that the custody 
should go to a third party. This is 
only an indication to tht' court if. 
unfortunately, the minor ;ns got a 
f Jther and a mother who are quarr, l
ling about the custody of the child. 
Even now this is the principle 
followed by the courts. There i� no 
pomt whether the daughter should 
<:Jnlinue with the mother or the son 
with the father or whether the girl 
shoul. · rem3in with the mother until 
�he attains puberty: all these are 
b�,;ides the point. We indicate that 
n:,,·m:illy u:1til the child h:is compl<.'led 
l'l•_· age of five yc3r.; the cu�to:ly 
�hall be with the mother. 

Before coming to the point raised 
by my friend, Shri Tek Chand. I will 
answer the point raised by Shri 
Darman. I want to point out . to hiin 
thlt under the General Clauses Act, 
son includes the adopted son also. 
'There is no difflcultyso far as clause 6 
is concem�: . In, the case . of the 
-adoptt!d son the ._uestion comes only 
-when there is the natural father and 
1he adoptive father. Therefore, it was 
put in. It has been put in in clause 7 

became cues nu,bt ari8e wllele bi. 
spite of the tact that soa includn 
adopted son, tbe natural father ma7 
claim that he should be the ,uardian. 
We say that for the purposes of th.is 
Act. the natural guardian of an 
adopted son who is a minor shall be 
U1e adoptive father. Naturally, when 
a boy passed from one family to an
other by adoption, we want to maKe· 
it clear that the right of natural 
guardianship which is a special feature 
of ffindu law, will pass to the adop
tive father and adoptive mother. The 
adopl..:d son is as good as any other 
son. I shall explain more, if necessary, 
when we come to clause 7. There is 
no definition of son given here and 
so the General Clauses Act will apply. 

The other point on which much 
arg�ment was · based by Shri Tek 
Chand is this-section 361 of the 
Indian Panel Code. He thinks that by 
the deletion of the de facto guardians 
disastrous consequences will follow. 
What is the provision of section 361 
of the Penal Code? 

"The words 'lawful guardian' in 
this section include any person 
13wfully entrusted with the care 
or cu;tody of su::h minor or other 
person." 

T!-"r-e are no natural guardians 
amongsi. the Mu,;lims and the Chris
tians. Wh:it happens to those minors 
who have no parents living? Is it that 
they rnuld not be easily kidnapped? 
Th:it is a wrong way of tryi'lg to 
interpret the section. There is no 
quest:on of trying to take away some
thing which wa,; a!re:idy th�re. In this 
Ne are trying only to recognise the 
natural guardian. who are already 
recognised by thl! Hindu law. 

There was an argument, what about 
the definition in clause 4. The defini
tions ir. this Act are for the purposes 
of this Act. You cannot try to utilise 
them for the purposes of other Acts 
with which we are not dealing now. 
(lnterruptio•). 

Taking a realistic view, I think. this 
clause 8, as it stands, does not need 
any amendment. If we look at it in 
the proper perspective. we will see 
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that what we are tryin1 to do is only 
to recognise the natural 1uardians 

al ready recognised by Hindu law. 

With respect to the amendment o.f 
Shri More, the only object is that he 
wants to bring i t  in conformity with 
the wording in the other Act. I am 
more impressed with the argument of 
Shri Tek Chand. I am inclined to look 
at the matter from a differen t point of 
view. I t  may be that a man has re
nounced the words or entered some · religious order and yet, probably, may 
be in a position to look a.fter the 
minor. I would p refer not to accep t 
the amendmen t hastily. When time 

comes for codifying and to have uni
formi ty, at that stage, I would like 
to disturb it. Therefore, I oppose all 
the amendments that have been 
moved and I hope the hon. Members 
would withdraw the amendments in 
view of the explanation that I have 
given. 

Shrimati Renu Chakravartty: The 
hon. Minister said that the general 
desire of those who have framed this 
Bill is that the custody of the minor 
shall ordinarily be with the mother. 
That is the explanation given. If that 
i5 so, in view of the fact that he is 
sympathetic and that all sections of 
the House, including those who are 
opposed to the other provisions of the 
Bill, leel that the age of five years i!' 
too low, will he do away with it 
altogether or would specify a higher 
limit? I wonder why he is opposing 
this particular amendment-either mine 
or that of Shrimati Raiji. 

Slut Pataskar: As I have tried to 
explain, no purpose would be served. 
It is only that we give an indication. 
The interest of the minor will always 
be kept in view. I t  is generally to say 
tha t a child who is suckling. should 
not, as a matter of prudence, be 
weaned away from the mother. 

Slart Mud Lal Slaanna: The boa. 
Minister wu just DOW sayin1 that de 
l�to ,uardianship was nowhere stop
ped. In clause 4, there is reference 
only to 4 c!Hses of guardians, the 

natural guardian, the 1uardlan 
appointed by will, the guardian ap

. pointed o r  declared by a court and a 
person empowered by any enactment. 
There is no fifth class. 

Mr. Deputy-Speaker: We have 1one 
mucl:) fal'thcr now. The hon. Member 
i; taking us back. • 

Pandit K. C. Shanna: (Meeru t 
Distt.-South) :  He is coming f rom 
dreamland. 

Sbri Hand Lal Sharma: 
guardian is found nowhere. 

De facto 

Mr. Deputy-Speaker: Can I take it 
that all these amendments may be put 
together? 

Sbrimati Renu Ohakravat1t1: [ 
would like that Shrimati Jayashr:'·r 
amendment No. 4 be put _separately. 

Mr. Deputy-Speaker: The questio11 
1�.: 

Page 3, line 10-

add at the end: 

"and after the death of the 
father the custody of a minor who 
has not completed the age of 
14 years shall normally be with 
the mQther." 

The motion was negatived. 

Mr. Deputy-Speaker: The questior1 
is: 

Page 3-

for lines 17 and 18, substitute: 

" ( b) if he has renounced the 
word by entering any religious 
order." 

The motion was negatived. 
Mr. Deputy-Speaker: The question 

11: 

Page 3-
/or lines 17 and 18, aubmtute: 

•(b) tf be bu · renounced the 
word by enterin1 any relllfous 
order." 

Tl,e motion wa.s negatived. 



::ns 
Mr. Bepal7-8a,ealer: The question 

:u: 

Pace 3, lines ? and 8--

af tn "the father, and after him, 
the mother" inurt "in case the 
father though living is unfit or 
·Wlwilling to act or incapable of 
:acting, the mother." 

The motion WC1$ negatived. 

Mr. Depu,1-Si,eaker: The question 
is: 

Page 3, omit line 13. 

The motion was negatived. 

Mr. DeputJ-Speaker: The question 
is: 

Page 3, line 9-

omit "who has not completed 
the age ot five years." 

The motion was negatived. 

Mr. Deputy-Speaker: The question 
is: 

"That clause 6 stand part of the 
.Bill." 

The motion was adopted. 

CLmse 6 was added to the Bill. 
Clause 7-(Naturai gu.ardianship of 

adopted son) 

Mr. Deputy-Speaker: Does Shri 
Barman wish to move his amendment, 
No. 15? 

Sbri Barman: 
moving it. 

No. 5ir; I am not 

Sbri Nand Lal Sbama: I have an 
amendment No. 29 to this clause. 

Mr. DepatJ-Spea.ker: The hon. 
Member may move it. 

Sb.rt N.uacl Lal Shanna: I beg to 
move: 

.Page 3, line 23-

.add at the end: 

·"and in their absence to his 
-natural parents in the same order 
as indicated in clause (6)." 

.335 L.S.D. _. 

�" ijirtt���,tm 
fflT at,l q: � t fiJ � � 
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f � lft' m � � (m
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� 'IITTTT � � f.ti w ij � �  
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� � � lfi1: "#fir I 
Ill'. Deputy-Speaker: Amendment 

moved: 

Page 3, line 23-
add at the end. 
"and in their absence to his 

natural parents in the same order 
as indicated in clause (6)". 

Shrt Pataskar: I am sorry I cannot 
accept the amendment and probably 
it does not fit in. The scheme is that 
the natural guardianship of an adopt
ed son, who is a minor, passes, on 
adopHon, to the adoptive father, etc. 
Having passed that, I do not want to 
revert it. 

Sbri Nand Lal Sharma: Supposing 
both the adootive father and adoptive 
mother are dead, what will happen! 

Sbri Pataskar: There is the guar
dian. 

Mr. Deputy-Speaker: Such argu-
ments should not proceed further 
after the hon. Minister has answered. 

Slll'I Tek Chand: I do not want to 
allude to anything which the boo. MiD
iJrter bu said. I do not want to take 
up long but only a m!Dute wtt1i· I\ 
view to invite bis attention to wbat, 
in my mJnd, appears to be a •1nlno
lollcal inexactitude, and tbat la tbJa. 
You have iD clause 7 the adoptive 
father and after him, the adoptive 
mother. As the hon. Minister knows 
the Hindu law ot adoption, in those 
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cases where the mother is not entitl
ed to adopt. there is only one· person, 
the adopUve father. If the. adoptive 
father adopts, then the wife of the 
adoptive father is not the adoptive 
mother just as he has no adoptive 
brother and no adoptive uncle and no 
adoptive grandfather and so on. There
fore, the relationship between that lady 
and the adopted child of the adoptive 
father is that she happens to be the 
wife of the adoptive father but she is 
not the adoptive mother of the child. 
I suggest that 'adoptive mother' will 
not be a precise way of describini 
this person. 

Mr. Deputy-Speaker: 
conveys what the hon. 
said. 

This exactly 
Minister has 

Sbri Pataskar: So I need not reply 
to it. 

Mr. Deputy- Speaker: The question 
is: 

Page 3, line 23-add at the end. 

"and in their absence to his 
natural parents in the same 
order as indicated in clause 6". 

The motion was negatived. 

Mr. Deputy-Speaker: The question is: 

"That clause 7 stands part of the 
Bill." 

Thre motion was adopted. 

Clause 7 was added to the Bill. 

Clause 8- ( Powers of natural 
guardian). 

SbrimaU Renu Cbakravartty: I do 
not wish to move my amendment Nos. 
18 and 19, but I shall only move my 
amendment No. 20. 

I beg to move: 

Page 3, line 37-

. /Of' ... oidable" nbstitute "void". 

I am tr,ing to substitute the word 
"void" tor the word "voidable" In 
order to make things simpler to prove 

the voidabilit7. I have nothinC furth:n 
to sa7 in this connection. 

Sbrt Naad Lal Sllarma: I beg ta. 
move: 

Page a.-
after line 41 add: 

"Provided that the above restric
tions shall not apply to the self
acquired property of the natural 
guardian transferred to or named 
after the minor." 

il � � t f.t; � itiT{ mf.nR 
(�). llilf mu m imrr �· 

� � ;;y) m � � �:r.r «· 
� tr m m � lf;l � �<TI 
� � it;- ;rrq- n: � � t m  

� rn t m � �� 3;-q� � 

m � � �or �;r �  
ffl Wtf'l'T � rn lf;l mm � 

� � I  lf lllm  � t � tj,rr· 

� � � m �m ( m1llR) 

<t>"t <fl lAcITT' �T � <ti<: � I 

Mr. Deputy-Speaker: Amendments 
moved: 

( i) Page 3, line 37-

for "voidable" subs, itute "voiol" 

(ii) Page 3,-

after line 41 add: 

"Provided that the abo,·e restric
tions shall not apply to the self
aquired property of the natural 
guardian transferred to or named 
after the minor" 

Sbri Patutar: The amendment 
moved by my opponent of this Bill is 
a bit strange considering the fact that 
he is one of thole who believe in � 
ancient traditions of · our dhanna. 
What doea hla amendment mean? What 
he wants to do Is this'. Soppoelng tMle 
is the father and he has transferftd 
his property in the name of his 90D. 
then it somethinl happens, th'at should 
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not be the sea's property but it should 
revert to tbe penon concerned. That 
brine• 1n tbe q11estion ot what I would 
call the balami tnmaaction. I do not 
want · to complicate tbi1 matter. Ther� 
1•· a saying true of all people who 111re 
given to the correct ancient traditions 
being followed, and in Marathi we 
have a saying which means that when 
once a thing is given away by you, 
if you take it back, i t  is the worst 
sin that a Hindu can commit. It is 
strange for a protagonist of ancient 
culture to say that having transferred 
his property, it should be open to him 
to take it back as otherwise it would 
go to· the same minor person. 

Regarding Shrimati Chakravartty's 
amendment, I should like to explain 
what the significance of the present 
provision is. 

[SHRI BARMAN :n the Chair] 

As matters stand at present, natural 
guardians can alienate property for 
certain definite purposes, for the bene
fit of the minor, for education and so 
on and so forth. What we have decided 
is that normally he shall not do so 
without approaching the court for a 
prima facie examination as to whether 
there is a real necessity for such 
transfer. Supposing there is a father 
who wants to spend money for the 
education of his son and under certain 
circumstances he can dispose of that 
property- it is really for the benefit 
of the minor and so he can do it. Th� 
whole idea underlying the disposal of 
the minor's property is that it should 
be open for the minor, after he attains 
majority, either to ratify the trans
actions entered into by the guardian 
or to say that they are not binding on 
him. When we say it is voidable, we 
leave it to the option of the minor 
after he attains majority. Suppose 
there is a case in which the aliena
tion of the property by the natural 
i;uardian is done in the interest of the 
minor but without taking the permis
sion of the court, then we do not want 
to· · say that sueb a transaction will 
automatically be void The option is 
sfven to the· minor, after be attains 
�ority, to decide whether it can be 

ratiled • wbeGaer he should say 'that 
it is not bindiDc nn Jwn. So, I think 
"voidable" is the proper word to be 
used. I hope Shrimati Renu . Ctwcra
vartty· will a1lo withdraw her unend
ment. 

Mr. CbaJrmu: The question is: 

Page 3, line 37-

for "voidable" substitute "void". 

The motion wa.� negatived. 

Mr. Chairman: The question Is: 

Page 3, after line 41 add: 
"Provided that the above 

restrictions shall not apply to the 
self-acquired property of the 
natural guardian transferred to or 
named after the minor." 

The motion was negatived. 

4 P.M. 
Mr. Chairman: I shall now put 

clause 8 to the vote of the House. 
Shri Tek Cbaad: What was debated 

was the amendment of my hon. friend. 
I wish to say something on this clause 
if you will allow me, especially when 
the hon. Deputy-Speaker has said that 
the time for the general discussion 
was short and that he would allow 
those who wished to take part, to 
speak at this stage. 

Mr. Chairman When the amend-
ments were moved, it was quite open 
to any hon. Member to speak gene· 
rally. Now, the hon. �linister hu 
replied to amendments Nos. 20 and 
30. They have been disposed of. It i'I 
quite open to hon. Members to speak 
gc:,.·:·1lly on the clause or on the 
ami:ndments before the hon. Minister 
replies. That should be the ordinary 
procedure. But, if the hon. Member is 
very keen to speak, I will allow him. 

Sbri Telt Cband: I arr. crateful to 
you because clause 8, if I may say so, 
is the pivotal provision of this Bill 
There are certain provisions here 
which are roinr to be very harsh. I 
am not here saying anything with 
respect· to the Cl«ended diplty ·at 'tbc 
parent whereby ·you make' : bhn the 
target of tremendous suspicion. ·It·'ia 
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not so much from that point of Yiew 
u from the interest of the minor, that 
I wish to say something. 

Clause 8(2) says: 

"The natural guardian shall not, 
without the previous permission 
of the court, mortgage or charge .... 
the immovable property of the 
minor." 

Kindly take this fact into conside
ration that the meaning of 'natural 
guardian' is now confined to a father; 
failing father, the mother. You think 
that the father's judgment is false ancs 
you put an embargo upon him. For 
the sake of educating his child hu 
may have to mortgage the pMperty. 
In order to meet any other pressing 
necessity to the advantage of the 
child, he may have to alienate some 
property. To ban it absolutely and 
to subject it to a previous permissior: 
of a court will be a dilatory process 
and thereby the interests of the mino1· 
will suffer. I can understand 1f suh
clause (a) were confined to gifts. One 
has no right to gift away a minor';; 
property and you may have said the 
same thing with respect to sale 
because it is a permanent and irre
vocable alienation. But you plac� 
difficulties in the way of even 
mortgaging or charging or exchang
ing when there is no loss. In fact, I 
feel th;1t it is hard upon the min•)!' 
whose interest you seem to subserve 
by this Bill. 

Clause 8(b) empowers the g,1ardia1! 
to lease any part of the minor'3 pro
perty for a term not exceeding five 
years. That is, to my mind, again 
wrong. Take for instance a case like 
Delhi. There is a tempting offer made. 
A lessee is prepared to pay a tempting 
rent provided be lets him stay for 
ten or fifteen years. But, the father 
cannot do so. Every time he has to 
go to the court. 

What is worse is this. Lu clause 8 ( <t) 
it is said that the permission of the 
court shall not be grantt'd except in 
case of necessity or for an evidc .1t 

advantace to the minor. It .. ,. be 
,enulne and real advantace, yet not 
evident. Evident means apparent OD 
the face. Therefore, a thin, may � 
real and yet not evident. The advant• 
age is there. The court wm say thl�: 
'"The Jaw requires us to ftnd out if 
the advantage is evident. It may .be 

genuine and real but in so fa.r as. it 
is not evident, we withb!>ld eennts
sion muc:h as we would like to help 
you as the law has tied us down by 
its language". 

Clause 8(3) says: 
"Any disposal of immovable 

property by a natural gtta�dian in 
contravention of sub-section ( 1 )  
or sub-section (2) is vc,idable at 
the instance of the minor or any 
person claiming under him." 

You may as well have l\dded: •· .... or 
claiming on his behalf". The reason i-. 
that a minor as such cannot institute 
a suit and therefore, the language "ill 
not be precise when you say 'at the 
instance of the minor'. It shoi..ld bt-: 
'unless the suit is at the instance of 
the new guardian of the minor'. The 
minor as such cannot figure as a plain. 
tiff· he figu.res as a plaintiff through 
his' guardian and therefore, it may net 
be at the instance of the minor. The 
minor can come in after ha\"ing 
attained majority with.in a stated 
period. He may say: "I have become 
a major today. I realise that some
thing to my detriment had been done 
by my natural guardian. Therefore, 
that alienation of his is being con
tested today. now that I am a major." 
That mav be at the instance of the 
same pe;son but on the date of the 
suit if he has attained majority; one 
cannot say that it is at the instance 
of the minor. Therefore, perhaps a 
certain amount of clarification is 
necessary. I would, therefore, in all 
humility and earnestness request th'! 
hon. . Minister to see that in the 
interest of the minor these alienations 
are not unnecessary cloged. 

Art Patubr: I believe that the 
ar1uments advanced by the hon. 
Member are not very correct. In the 
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ftrst place, there is no disrespecl 
shown to the parents. On the con
trary, any natural guardian-father 
or mother-who is respectable will 
try to see that any immovable pro
perty which comes under his or her 
management is not alienated by him 
or her. So, this is a procedure pro
vided in the interest of protecting the 
property for the minor till be attains 
majority. I think no sell-respecting 
father should ever think that all this 
that is being done in this Bill is in 
any way derogatory. On the contrary, 
he will welcome this measure as he 
will be saved from temptations on 
account of pressure from the minor's 
step-mother or on account of some 
other forces. I think there will hardly 
be any complaint on that score. 

As far as possible we want to keep 
the property which is inherited by a 
minor and prevent it from being 
alienated so that it should go to him 
when he attains majority, when he 
may · choose to do anything he likes. 
That is the whole idea underlying 
the Bill. 

Similar is the question of lease. My 
friend knows the provisions of the 
Guardians and Wards Act. If we allow 
lease for larger periods and if one 
finds that one cannot alienate the pro
perty, there would be leases for such 
periods that there would be no real 
advantage to the minor. If in a parti
cular case a lease is very advantageous 
to the minor, what is there to prevent 
the guardian from going to a court 
and saying: "I am here in Delhi. This 
lease for twenty years will be to the 
evident benefit of the minor"? The 
court may grant that permission. 

With respect to the wording, there 
has been a considerable amount of 
comment. But, there is nothing new 
in thil phraseology. It is already used 
in the Gua.rdiam and Warm A.ct. The 
object of using these words: "ezcept 
in cue of neceulty or for an evident 
advantage to the minor" la that we 
reall7 want that advantace to be 
evident; otherwise I have known 
cues in which they have frittered 
away some very valuable property. I 

bave known of a cue where a pro
perty which wu situated about IIO 
miles away from the place where the 
minor resided was sold away and an
other one purchased which was near 
to the place of the euardian on the 
question of more convenience for 
management. Who knows whether the 
minor would have, when be attained 
majority, chosen to 10 and stay in 
the property which was away from 
bis guardian and utilised it for his 
own benefit? That is why we have 
put the words "evident advantage". 
We do not want at that stage the 
court to go into all questions and ny 
prima facie whether there is a good 
case. Supposing somebody is going to 
be sent to England and he has got 
some immovable property, then 
obviously it is to the advantage of the 
minor concerned. In such cases there 
is no difficulty in getting the neces
sary permission. 

On the whole, therefore, I think 
the clause, as it is worded, need not 
offend the sentiments of any respect• 
able father or mother, because that 
has been done with the intention of 
safeguarding the interests of their 
ward. From that point of view I say 
that the clause as it is should be 
passed. 

Mr. Chairman: The question is: 

"That clause 8 stand part of the 
3ill." 

The motion was adopted. 

Clause 8 wa.s added to the Bill 

Clause 9- (Testamenta711 guardian, 
and their powers) 

Sbrimat6 Reau Cbaknl'&l'&tr. I 
have sent in an amendment which 
says: 

Pa,e 4. line 24,-

after "fa�er" inam "or mot.ha'". 

Here, I would like IOIDe c1aribtbl 
from the hon. Minister. I have added 
the word "mother" because I want 
that a Hindu father u well u a 
mother should not only be entitled to 
act u the natural eu,a.rdian of bis or 
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her minor legitimate children, but he 
or she may, by will, appoint a 
guardian . for 8.QY of them in respect 
of the minor's person or in respect of 
the minor's property. In sub-clause 
(1) of this clause only "a Hindu 
father" is mentioned. Later, down in 
sub-clause (3) of the same clause it 
is said: 

"A Hindu widow entitled to act 
as the natural guardian of her 
�inor legitimate children, and a 
Hindu moth.er entitled to act as 
th�. njltural guardian of her minor 
legitimate children by reason of 
the fact. that the father has be
come disentitled to act as such, 
may, by will, appoint a guardian 
for. any of them in respect of the 
minor's person or in respect of 
the minor's property . . .  " 

Actually, this is what I want to know. 
Why is this difference in sub-clause 
(1) and sub-clause (3)? Is it only a 
question of making clear the Hindu 
widow's and the Hindu mother's right 
to appoint a guaraian in two different 
places? U that is so, then I do not 
move my amendment. 

Shri Pataska.r: I think that is so. 
The clause reads like this: 

"9(1) A Hindu father entitled 
to act as the natural guardian of 
his minor legitimate children 
may, by will, appoint a guardian 
�Q.r any of them in respect of the 
minor's person or in respect of 
the minor's property (other than 
the undivided interest referred to 
in section IZ) or in respect ot 
both." 

That ia done ori principle. Then we 
�e to sub-clause (2) .which says: 

. ·> .. k aaPPOiriiui�t ��. �ci� 
��� . Oi, S;ball,.�ve . .  n!> 
effect fl the i.�er .P.red�es fut spoth�. but ihaJ,1 .revive if the 
mp� dies without appointing, 
by° will. any person as guardian." 

, . : . 
. I think there is no diJllculcy about 

th�t also. Then there is sub-clause 
(3) which says: 

"A Hindu widow"-cupposinl 
she ·ts a widow-"entitled to act 
as the natural gyardian of her 
minor legitimate children, and a 
Hindu mother entitled to act as 
the natural guardian of her minor 
legitimate chUdren by reason of 
the fact that the father has become 
disentitled to act as such . . .  " 

The words ''Hindu mother" are 
deliberately put here because she is 
in that case the mother and not a 
widow. The words ''Hindu widow" 
are put because that is not covered 
by. sub-clause (1). I think the word
ing is consistent with the provisions 
that we have already passed. 

Shrbnatl Ren.a Chakravartt1: Then 
I do not move my amendment because 
it is actually covered. 

Mr. Chairman: Then I will put the 
clause to the vote of the House. The 
question is: 

"That clause 9 stand part of the 
BiA." 

The motion was adopted. 
Clause 9 was added to the Bill 

C,auses 10 to 13 were added to the 
Bill. 

Clause !-(Short title and extent) 

Slirl K. L. More: I beg to move 

Page 1, line 4-
for "1955" substitute "1956". 

Sbri N&Dd Lal Sharma: Sir, I bei 
t•> move: 

Page 1; lines 5 and 6--
0UMt "except the State of 
J'ammu and Kasbrnir." 

:i:t.. .ic,,J,. •• �. � ·- ...... 

. ::.111, Ollalniu: '711at point bu al 
read7 been dllcuued. 

s'tirl �[i;{;�· '. i .� n�i ,ojq t 
accept amendment No. 23. I acc:ep 
arneQdment ,No.. a because the :,ea 
has to be changed. 
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'1'81dt ·IJ.li. THYedl: ·But there is o� 
1btiig:·' I rai�·tbat point to soitu! ex
. &eat' bi my speech; 'but I do not know 
·why the hon. Minister has noi tried to 
,explain .�t. 

, ·Slut ra&aalulc: I explained it fully, 
.�. unfortunately, the hon. Member 
;w� not presem in the House then. 

· Slu1 U. M. Trivedi: I want this 
:specific question to be answered. Ex
tra-territorial jurisdiction has been 
,creak-J for those who have been domi
·dled hesie in any part of India. Even 
.if they ,:o and live outside India this 
,Jurudictioo has been extended to 
'them. So far as this Act is r.oncem
,ed, even if those Hindus · were born 
:and brought up there, or they hold 
•doube citizenship so to say, it will 
:apply. For example, if they are citi
zens of Jammu ond Kashmir, even if 
they come and stay here in India this 
law can. apply. If this law can apply 
·to our nationals who go there and those 
nationals come here, what is wrong in 
·app1Yin&" the whole of the Act to the 
·�us a1 Jammu and Kashmir? That 
·was. the specific question that I raised; 
I do not know whether the hon. Minis
·ter has answered that. 

Shrl Pata.skar: The point is very 
simple. Clause l, sub-clause (2) 
JSays: 

"It extends to the whole of India 
except the State of Jammu and 
'Kashmir and applfes als<, lo Hindus 
domiciled in the territories to 
which this Act <'.Xtends who are 

. outside the said territorle:s." 

What lllY learned friend wants to 
-point out .is that even to those people 
-who are really citizens of India but 
-who ha� cooe :ind domiciled in 
Jtubmir this law will r.pply. I thir:k 
1M!n la notliln1 · · -..m,ng in it. He 
.iiii,• � not . objeci to :  'that. What 

:JlelCltiJeilia
.
lto lj tbaJ'lt'does- not au� 

�:�tc,·l'iinmu"aiid· lwh
-:· -il1f-�ito,how· ·•. 1t· ckies .

...... tlcaD 'ilOPIY'to Jainmil'· irod y 
Aa "t bevi, . alreadi. 

•pointed 
out there are some constitutional 
-dUllculUes which .irevent us from 
'leclalatiac in re,ard to thia matter 

for the State of Ja,runu and Kuhmir. 
All the same, I have. already Poin� 
out that so far as Jhe Hindu Marriage 
Act is concerned, ,which was part ot 
the Hindu Code, they have adopted 
it. I am sure the.7 will shortly adopt 
the Hindu Succession Act also. I am 
also sure that the Hindus there wlll 
al� adopt this Act in ciue course. so 
there is practically. no difficulty. The 
difficulty is only in the procedure to 
be followed and it is more constitu
tional than trying to make any differ
ence between the people of Jammu 
and Kuhmir and the people of India . 

Shri Naud Lal Sharma: The differ
ence between an ado.oted father and 
a natural father. 

Mr. Chairman: '!'he question is : 

Page 1, line 4-

fo-r "1955" substitute "1956" 
The motion was adopted. 

Mr. Chairman: The 4uestion is: 

Page 1, lines 5 and 0-

omit "except the State of Jammu 
and Kashmir". 

The motion was negatived. 

Shri Nand Lal Sharma: I sug'1,est 
that the words "as passed by the 
Rajya Sabha" may he deleted. Again, 
for "Sixth Year of the Republic of 
India" "Seventh Year of the Republic 
o! India" may be substituted. 

Mr. Chairman: 'That will be do11e 
by the office. 

Shri Patiaskar: \\'hen I move that 
Bill be passed, everything that is 
necessary will be carried out. 

Mr. ClaainUll: I shall ·now put 
claWle l, as .amended, to tbe vote o! 
the House . . The question la� 

•• •• • 
• 

• • • •  � 
• f

. 

·

·

··-�. • • 

�ai clauie '.:i� ;;.. amended, 
stand pat �f th&, J)lll" I. · ,• j · 

The mo� toU adopted. 

Clawe 1, G$ amended, was added to 
the Bitl. 
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Atnendmfflt made: 
Pare 1 ,  line I-

for "Sixth Year", nib!titute: 
"Seventh Year". 

-[Shri K. L. More] 

Mr. Cbainaaa: The question is: 
"That the Enacting Fonnula, 

as amended, stand part of tne 
Bill". 

The motion 1011.1 adopted. 

The Enacting Formula, as amended, . 
was added t-0 the Bm. 

The Title was added to the Bill. 

Shrl Pat&skar: I beg lo move: 

"That' the Bill, as amended, be 
passed". 

Mr. Chairman: Motion moved: 

"That the Bill, as amended, be 
passed." 

Shri Ac.hat.ha.a: I am very glad that 
we have come to the last stage, prac
tically, of the series of Hindu Law 
which we have been legislating upon 
for the past few years. In fact, the 
credit goes to the hon. Minister of 
Legal Affairs, Shri Pataskar, who took 
keen interest in splitting up the volu
minous piece of legislation into com
partments and who took great pains 
to see that the laws were well dis
cussed in both the Houses. We have 
now come to pass the Hindu Minority 
and Guardianship Bill in the same 
�eries. 

Even though we cannot say that 
these laws may be very good, so far 
aa this Bill 1oes, it is really an im
provement upon the existing law on 
the 1ubjecl. In the question of Hindu 
marriages also, we have affected a 
number of. improvements and it bu 
already been enacted and bas come 
Into torce a few months back. With 
reprd to tbe Hindu . Succeaion Ad 
abo It will work wanden in thia 
eountr7, DION eapecialJ7 when we 
reallle that our women are given full 

rt,bt over the proper!:, ot their lather•, 
or their family. Complete, indepen
dent rilhts to dlspoee of the propmv 
u they wish has been given to the· 
women. In fact, lhe AU-India 
Women's Conference, from lta very 
inception, was damourlng and a,:ltat-· 
ing for the rights to be bestowed upon. 
the females of our country and tber· 
have been since £iven the rights. 

With regard to the Hindu minority 
and 1uardansbip also, this BW baa, 
codifted and compressed the lengthy 
and voluminous Hindu law on the 
subject which has come into existence· 
by a number of decisions and com
mentaries. & it is, the subject ot· 
Hindu minority and guardianship has 
been compressed into 13 clauses. 
Some Members said that 13 is a bad. 
or inauspicioU.s number but then the 
Minister him.self has, I am glad to. 
say, observed that he has no likinlt 
for one numbet' or the other. 

I want to point out one important 
thing. Previously, all the members of 
a joint Hindu family, so tar as Mitak
shara system of law was concerned, 
had a right by birth. Aft.er the Hindu 
Succession Act came into force, that 
right is needed and unless the father 
can will away his property. Hereafter, 
the father will have complete right 
over his property. He can of course 
will away his property as he likes. 
Thus, there will not be any litigation. 
in that respect over the matters con
cerning Hindu minority and guardian
ship also. 

' Shrl Rag-havachari: The moment the 
child is born, be has the right over 
his share. 

Shrl Ac:lndllan: At least for 90me-
time, ttie father will have the rilbt. 
So, there. will be 1esa llU.atioa ID• 
that reapect. Prevloual.7 there wu a 
lot ot lltloUon oft!' that a,pect. Here
after, the father bas ,rot a complete
rt,bt over bia share even tbouah cbDd
ren are born to. him. 



Sbrl Bacllanc:had: No. So far u 
the ancestral property i1 concerned, 
the moment the son i1· born, be i1 
liven his share. The father can will 
away his own share only. 

Shri Acllutbaa: That will continue 
only for one generation. For some
time there will be some litigation. 
Subsequently, it will be his own pro
perty by partition. After some time, 
the question ot his ancestral and self
atquired property will dwindle into 
insignificance and the father will be 
complete owner, and there will be 
less scope for litigation. Here, it has 
been clearly stated that father or 
mother will be the �ardian. They 
can will away the property. If the 
property is willed away, and if he 
states that it must be managed in such 
and such a way, then there is no 
question ot guardianship coming up. 
According to me, this provision in the 
Hindu Minority and Guardianship 
Bill goes to the advantage of the 
minors. I visualise less of litigation 
even though Shri Tek Chand may say 
with regard to clause 6(a) that the 
father and the mother are more com
petent than the court to look after 
the minor children. Even then, to 
make a provision that the father must 
get the sanction of the court for dis
posal of the property would add to 
the interests of the minor concerned. 

Moreover, our lawyer friends know 
that a number of cases are coming 
up in this regard. I know of cases 
where the father is actually alienating 
lhe property for the benefit of his 
son and when the son becomes major, 
the father stands behind. The poor 
assignee or the mortgagee has just to 
produce evidence, get things done and 
sometimes the party has again to shell 
out some money. Hereafter, all such 
things will be set at rest. For these 
reasons, I welcome the Bill and I hope 
that 11' will have lta due effect on 
society In the years to come. 

llr. Clllllnlaa: Aecordlna to tbe 
time-schedule bed b7 the Speaker, 
we have ahausted tbe time available 
for tbls Bill. A number of Members 
have already expressed their views 

2� ·· 

cm man., ec:cuion., over thla BW. and' 
it appears to my mind that It ia the
provisions of the Bill that were very 
impc,rtant-. A$ re,ards pneral ob
servations, they have already been. 
made. 

Sllrl Tel: · Chand: How much time· 
can be allowed for tbe Members to. 
speak now? 

Mr. Cllairmul: Sbri Tek 
has already spoken. Has 
any new points? 

Sllri Altekar. roH--

cband 
be got 

Mr. Chairman: Let Shn Altekae· 
speak. 

Sbri Altekar: So far as this Bill· 
is concerned, the propriety for its. 
provisions has arisen on account ot: 
the Hindu Code being split up into, 
compartments. 

Mr. Chairman: Do we propose to 
take the next Bill after, say, ten 
minutes, or do we propose to pro
ceed with this Bill for the rest of the: 
day? 

The Minister of Revenue and' 
Defence Expenditure ( Shri A. C. 
Guba): If there is not sufficient time· 
for the speech at the introduction 
stage to bP. finished-it may require 
about 30 minutes- I  do not think it 
will be of any use to take up the· 
other Bill and leave it half-way 
during the introductory speech. 

Mr. Chairman: How many Mem-
bers are there to speak? I see 
Shri Tek Chand, and Shri S. N. Das 
standing. All right. Let us conti
nue with this BilL 

Start Altekar: The change that has 
been made in this Bill is that though 
the hon. Minister would not like ck 
f a.cto guardians to be aboliahed. they 
have been practically ienored. The 
situation is that in a J.ar1e number
of cues, there are minon who . have 
no J)aft!llts and who have to be cared 
for by near relattvea like uncles, 
brothen and grandfatben. 'lbeae 
near relatives cm account of their 
natural affection and love for the 
minors, take over the guardianship 
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[Shri Altekar] 
. I, .• • • 

· in . ·the . natural course. . By the pro
vision that bas been made, they are 
not recognised as natural guardians. 
They are not even recognised as de 
facto guardians. As a' matter· of 
fact, they will be functioning all 
along in the society because there 
will be minors . who have no parents 
and who live with uncles, brothers 
and grandfathers. 

In clause 11, we have said that de 
facto guardians cannot dispose of or 
deal with the property of the minors. 
According to this Bill, even uncles, 
brothers o r  grandfathers will have to 
go to the courts and get themselves 
appointed as guardians. We know 
the conditions in the rural areas. 
There are millions of families living 
there and they do not know how 

the law is being administered. They 
will not go to the courts simply 
for the purpose of getting them
selves appointed as guardians, 
because the properties may be so 
small So, this will prove to be a 
great difficulty and handicap. Dis
posing of property is one thing and 
dealing with property is an entirely 
different thing. If a brother is 
taking care of the property of the 
minor brother, he will have to pay 
the taxes and paying taxes also is 
dealing with property. He will 
have to maintain his brother, pur
chase small things for his daily 
necessities, pay school fees etc. 
All these will be dealing with pro
perty and these will be illega l 
because he is prevented from deal
ing with the property of the minor. 

·Therefore, I think that the words 
"deal with" should have been omit
ted from clause 11. · Unfortunate.b' I wu. not b.-=re at · the · time this 
·c:4ule WU .puaeci; I bad to attend 
�:,comml� ·. zneetin.'.:, So far 
�_.,tbe-:4 alienati,fna�-- 1 IIJ'e• . concmned. �.: �-=' DQJ1,d�1muar.-·. _.._. 
�.the �-,tab are·-'of 
�· cbµdrm ... �--! to ·1beir 
-=-mu... �' dlffloul. I .-·..artaes 
when '11:ley. have. to. incur ezpendi
ture for meeting the daily needs of 
the minor. 

. • . - I  .; : . 
Mr. �:. : I -Uunk mana,e. 

ment of the property is also covered 
by __ �at cla_iise. , , . 
. . Shri .AJtekM': The . pr�l)erty of the 
minor will have to be. used for meet
ing his own needs, bu!· that will be 
prevented because the guardian 
c�I1ot "deal wi� ' the property 
according to clause· 11. In most of 
the cases, the guardians wUl be 
dealin1 with the p�operty in a normal 
way and _when the �lnor comes of 
age, be usually does not go to the 
court complaining against the guar
dians. But if there is a mischievous 
intention on the part of someone, it 
might create difficulties. Anyhow, I 
submit that this particular phrase 
"deal with" should not be there. 

Our approach towards the de fa.cto 
guardians is not very reasonable. Pro
vision ought to have been made in the 
case of those who are taking care of 
the minors in the natural course of 
events. They do not come from an
other pltce; the minors are living 
with them. When the minor has 
no parents, he is living with his 
uncle or with his grandfather. 
There is absolutely no change in 
the status of the family and the 
uncle or grandfather takes care of 
the minor as a natural course of events. 
So, though this piece of legislation is 
forward, it will bring about a great 
disturbance in the every day function
ing of the relationship between the 
various ingredients of our society. I 
will not object t o  the permission of 
the court being necessary for de facto 
guardians to dispose of the property 
of a minor. But, in the case of guar
dians of the type l have mentioned, 
who come to take care of the minor 
in the routine natural course of events. 
� day�_to-day man�ent �f the pro
pert.f, .11hou.\d DOt. -be· hindered. Tht' 
burden -� _.lies ,.�i .the ,person who 
purcha,es the property ot the minor. 
ri·baw ami'ao 9'UQ' ·aillil ill, .  -'the 
eo*-f. I ·:...Ve ,-fbunll" tlat.":ODJy ,� 
ce,a ·. where ,-it· 11an···be prOftd.- .by 
meea·-et· doe11111mta .or .by" ffldenee 
that: tbe alienation· ·  was · for: :tbe 
purposes of bene1ltinc the minor 
and in the interests of the : 
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minor, then alone . the alienc�. will 
ricceei. '' So, u :far as protecting 
tl1.e •.: intereGt o( the minor is 
,concerned. it need not be any
thing more than what it was till 
llOW. AccordinR to this Bill in a num
ber of cases the people will be forced 
te go to the district courts and it will 
be a terrible bardabip for the �ple 
to go from the remote villages to the 
district courts for getting permission 
to iµanage the PrQperty of the minor, 
i! the property is of a small size. So, 
In a· large number of cases. rattier 
than s�uring any protection of the 
interests of the minor, there will be 
hardship and difficulty. That will be 
the ultimate result - of this particular 
attitude towards the de facto guar
dians. 

I think that the legislation that we 
are passing now will not be ultimate
ly regarded by the society to be in 
the general. interest of the minors. 
That is what I feel about the 
�atter. Now that the legislation 
is being passed, it has become rather 
a matter of great concern, and we 
shall have to watch the develop
ments. If we find ultimately that it 
is not working in· the interests of the 
minors, probably we ·may have to 
revise it again. 

�- if. 11W � film � P. ffl 
� � 'Ti � � � � w  - . . . . . , . . , 
mtAi � 1ITT'l1n if . � Iii"{ f(1n ·· . . - � : . , .. 1Tlrr {ml, ffi��� !; 

� � il � � � �  
� ltiT m. � m iti ffl 11 
m Ai1fT � t � � • fflffl 
if ,,:n,qqq� ffl'ff � 11ft41fil(i � � 

� � lfiT � lTI" f�� � Ai1fT 

im t ,  � � t f.J � qfum  
ltiT "IT lfim t � � � ( Cf (''i cl<ltlti ) 

iti" �!Rf qfun if '31T � t. m � .. 
� q\ � t. � � m  

� I illf«R � � t f,t; � 'ITT
� lliT ;;r) lliITT l SITT � qfum: if 
'31T � qqff � � t m �  
t, � WT of lfi\ � SITT ;m • 

� 11 11('qc1qt<fi iti lllN<fil<f -q 
f.Jm � lfif � � , w m  
iru R'iITT t Ai w � if w � 
if � m � � I trmrlR *"� 
<rrk � (� c1"rf S1fd%11'i ffl-
f.ftnr) <tn � i1i1{ ffl« ''"""' 1-0 � 
� SITT 1t' � � fit; Cl{,4ict14t<ti 1"1' 
�!Rf qfum: if ;;r) � � � � 
i1

"'

� � rn ltiT � .. 
�: � <tilt QT Aim � cti1i ltiT t 
QT � I lT° � � Ai' � lfiTi ctiT 
w � ,t;T Wffn: � � Ai � 

� �  . . . . .  
� �.: �ctil?'��'tl'<R.t I 

� "�i(iij*i fflf : qt ff fu 
�t�m'lit�nrt� 
ftit � '- .. ,�aa.,Rici iti �-·�- '*'I 
iqr im f :  

.. 
· �ovtdecfe that n� · in lids 

�- aha1l be deeinad � :affect 
the Jurildictioo of Hjgb Court to 
appoint a l\.l&rdian in respect of 
such interest". 
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[ .ft .n .. , (jlfui 'fflf] 
That la, 1be Interest ot a minor In 

joint tami)y property. 
JJfr lffnlR : � n lliT �, 

� � 1ft "<"PTllT t I 
1ft "'-mt11111 fflf : 11" �:w t. 

1f if '3'm cT'('Cfi qr;f � fffl I 

� 1f � qr;f � Im mtr 
� IITT: m=fRJ � � I �r � 
nr-f � � if lfiW f.t; � f� 
� (�: �) t· � iwr
� � � t mq- � � lfiT 

� rn ctiT �'lti � fltitff tflfT 
t I <m � � if;  � � ffllJT
f;;r,,. � t ffl � � � 
� lfiT ,;n;fT lJT inm lJT � 

1f@T1J{ lJT � ;jfl � if � 
� � � m t· 1m m  
a:m: {« � itfl' r-.,flcti<l m � � 
Ai � Aim 'lft- !If ?i cl <I t<fi <tiT m,.f 

lfl'fVT mvr ffl11f, � �. mm mrr 
lfiT � � I I � � fcNlAi ii 
� ll'T'(Tii � ttf t·, � � � � 
� il?lil<lt<fi � srfu � � RitfT 
tflfT t I � s;n- �ll'II f-.iiifi � 
t -;a.f ii -R � if;T � � � Ai 
if 'ffl 1,j?jq!j� � � "'1" � � 
m m � <f;T � " � '  
1f � � Ai Aim � rnT<ti ifiT 
� ffilfiT'( � Ai � � � if;T 
� � , � � �  
,i!) t  � W � lfiT � �  
� '{T Ai "{ � � 11111T � (t � 
� "ci'c .. 4t"li lift' � � f<;rzr � 
ffl � fflA if � � 

it; ftl-q � � it; � 
Ill lmf � Iii{ ff a1IT Pim 
"" aqqT{ if 'IT ff I ll'Aift1r 1i'Jft' 
"" ;j �  � fq if  � � 

1R 91ft' � iti Cif..iiit d � � iii"( 

R1rT t Im "" Jim t Ai � sPm: ... 
� Clci'c .. qff lift' �  if �  
ill'f � 1 ll � i  � � �
� if qftf,,m Ai1fT ;;i-nm m � 
� I ffll' Cl?lcCqRi if>1 fuffl � 
� if. � � '01fOT rn if � 
� � if  lm4" � ififoi11\4i � � t 
{ff ffl if w mr if if>lt 1it � 
� lift ttf t I ITTtm: ifiTT' ITT � t<ft' 
t � � � � it, f.mnT 1JT1iT 
q.: m: � rn ff � q.: w �  
� CIR � Wi1R � RitfT � t t 
ll'mf it; � if � &iii t A> 
'4Mil4ff lift � lfiT Aim � � 
� � � � � � 
'lft- � � � � � � ·  
� � � 'lit � ijj+jjf,jjiji 
� t. "11 ijjq'r"' ... � a. ltl' 

;;i't ijjttlf"lifi f-.if•qGlf<<li �- \Vf ii 4ft 
� � � � f.f; � t ;;i't ro
mf.A; � t tJT fflili t if if � 

Im � � q.: ;;i't � fri;ro 
IT(f;;rzr,r {, � t if � at � �  
� qn,.f ffl l{ � � � 'lft
{(f � ir � v,ft � � I  

�--� "'1' � � � 
� � qt f.f; � \le<lil<lff "'1" 
� � � � l!ft wr rn  
t mq- � � � mn, � 
� �. � ffl �. � �  
� rn t f<;rz"r � � if �  
� ,ft � ij'ificfT I � � RW if � 
� lift' Rffl'fr 1ft {)- � at  it � . � Cit{ 1ft ""' {)- 'IRIT t I q 
� 91R ffl �  � � ij .wtf t  
ffl. t � i � � U1f1f Cl'{ 

� � rnr 1ff � 1ft' � U1f1f 
in 1Pft' � \Vf � rnT � � "°' 
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C'R"'1' � � ft � I � ff 

qrm 'lit � t � ;qt {Tlfi q:t 
ffl � lmn � '"1n � �  
t, it � j � A1'lf if ri im
� � � Im: ;;iT m1fit 'ITR
� (M � � 11>A 'ITTA' m 
ii � � � m �  � 
� � Cj("'tqQfct>) � � 00, m 
� qm. � � � � m  

� ?  111' .,�, 

� � itir m ll. � ilim t 
� 1{ ll'rnT ilim � A> '4 ?I c( QH, it;' 
rotif qh: � � ;t,"'r fflT � 

� mtf � mtf m <fifo,ti\41 

<Fl' � 1R urR � Ai1IT �. 1i 
'1Tffl � � '3",t' � lO' � � ft:r'lfT 
� I  

Mr. Chairman: How long will the 
hon. Minister take tor his reply? 

Shri Pataskar: Whatever you give. I 
think I require at least 7 or 8 minutes. 

Mr. Chairman: There is no time. You 
may begin. 

Shri Pataska�: Another hon. Member 
may speak. Leave me some time. 

Shri. Tek Chand: Mr. Chairman, 
without any mental reservation, I 
extol the hard work done by the hon. 
Minister. But, I cannot share his 
enthusiasm or his optimism. I !eel that 
this Bill bears the stamp of futility 
indelibly fixed upon it on every 
section. I wish that the great talent 
which the hon. Minister undoubtedly 
possesses had not been wasted on this 
measure. The hon. Minister says that 
this is an innocent measure. I 
entirely agree with him. It is 
certainly innocent of logic, it is inno
cent of justice. 

Pandit Tbuur Das Bbal'pn: Inno
cent of good results also. 

Sllrl Ta Claud: I adopt the suues
tion of. my hon. friend, innocent of 
results. I feel that it will let looee the 
doors of litigation. For ever)' little 

alienation, the ,uardlan must ....,.. 
counael. must lead evidence, awat 
arsue out the cue and must await the 
dectalon of the case. It may take many 
months. There ii a tour-worded laUo 
maxim. I wish that the hon. Minister 
should know it by heart and those who 
are associated with him: Summum 
;u. rufflffl4 ,n,uria: the 111ore the 
law, the ereater the injustice. We a re 
having an overdose of legislation ·which 
brings in its train expen�, litiJous
oess, waste of time, colossal waste of 
nat:,.,nal funds. 

Sbrl M. S. Gurupaduwamy: You are 
a lawyer. 

Sll..ri Tdt Cbaad: That shows that !\ 
lawyer can dispassionately bring to 
bear logic and principles of justice in 
anything that he cares to examine. 

Shrt A. C. Gaba: So even a lawyer 
can be impersonal! 

Shri Pataskar: And can have logic! 

Sbrt Tek Chand: I tee!, as indicated 
by my hon. friend Shri Altekar, that 
clause 11 can lead to very serious 
results. A de facto guardian dare not 
deal with the property. If it is in a 
state of disrepair, he dare no, touch 
it. If it wants a tenant and one is 
available, he cannot arrange it even 
if it happens to be the property of 
his grand-child or brother or nephew. 
I hope in good time the hon. Minister 
will be in a position to bring Iono.-ard 
a real, good, logical and proper mea
sure which would protect e\·ery minor 
in this land. be he Hindu. Muslim, 
Christian or anybody else. 

Shrt Pataskar: Generally I try. to 
avoid using harsh words against any 
one so far as I can, but when some 
lawYers begin to speak in the name 
ot logic and justice, it ls a bit d.lfflcult. 
I find unfortunate}y Shri Altekar is 
a lawyer, Shri Tek Chand is a lawyer 
and probaltly Sbri Shree Narayan 
Das ia also ·a lawyer. 

Shrl Bllapat Ju Asad <Puraea 
cum Santa} Parinas): No, but he 
supported you. 



J, .lu.L.ll .a:,� urea ula6'ruuu .. 1up u.•u � • • • 
!. f j .. " � 

• 8brt P�: Prejudices and Wlitl 
die very bard. A. a matter .of fade 
the de . facto ,uardian for whom ever"7· 
body has . shown 

. 
such an ·amount . of 

sympath7 is a modern creation datinc 
back 100 years, result.Ilg from a certain 
decision ot a High Court. 

Then they say, supposinf there is 
an uncle or a brother who is living in 
the village, and there is nobody else, 
what will happen? Nothing will 
happen. If he is a good man, he will 
try to look af:er the interests of the 
minor. If he wants to deal with or 
alienate immovable property, then we 
say that a de facto guardian should 
not do it. Who are the de facto 
guardians? Are they always uncles 
and brothers? A halo is being created 
around them by people who ought to 
understand better, because according 
to the law as it stands now, a de facto 
guardian may be anybody, a neighbour, 
a friend, a relation or anybody on 
earth, who can come forward and deal 
with the property of an unfortunate 
minor who has no parents. 

Then they say, if he has to get him
self appointed as guardian by a court 
of law. it would involve cost. To say 
that a person who is and ought to be 
in a position of a trusteP. of the pro
perty should no; be asked to go to a 
court for getting himself appointed as 
guardian is a thing difficult to under
stand. The only reason is that pro
bably we have got accustomed to it. 

I ·.hink there are five or six crores 
of Muslims in this coutnrY, they are 
also living in the rural areas. There 
is a recent decision of the Supreme 
Court that there :s no such thing as 
a de facto guardian among the Mus
lims. Who are the de facto guardians 
and what are their powers? In many 
cases the transactions that were en
tered into by them in respect of the 
minor's properties were set aside. 

If the prqperty is big enough, I think 
there should be no difficulty in  the de 
fan.o guardian getting himself appoint
ed.•· U It is too · !lmaJi, is · ft deldr
able that anybody ln the name of being 
de facto euardian should waste it 

before the boy haa a chance of .
CGmln, a nator : and tr,mc td lit 
what belonp to him� '.l'bese. u:e .Ule 
bard facts.'·:·1t' propoal!s 'to impose QC> 
hardship OD 'anybody. . Unfortluilltely 
people have become accustomed :to . tt 
and the only argument put· forward by 
them is the question of the rural popu
lation. I do not blame anybody, but 
whenever lhere is a change, there Js 
a natural tendency to resist ft. � 
cause this forms part of the Hindu 
Code, my friend Shri Nand Lal Sharma 
opposes it, though it he were to stud.Y 
it, he would find it has nothing te> 
do with the ancient Hindu shastras. 
Naturally prejudices, sentiments and 
habits die very hard and that is the 
c.nly justification. 

To err is human, and I do not claim 
that this may not cause any hardship, 
but I appeal to hon. Members to take 
a more dispassionate, rational and 
clear view of what we are doing, what 
is happening in the rest ot the world. 
and not try to perpetuate what has 
been an anachronism so far as our 
society is concerned. I hope that the 
measure which we are today passing 
will ultimately enure to the benefit 
and interest of the minors for whom 
it is intended. After all, a:i; I have· 
already stated, there ls the Guardians 
and Wards Act, and subject to that 
we are going to recognise certain 
fundame;nal features broadly with 
respect to the parents who are natural 
guardians. 

I have nothing more to add. I 
thank all those who have generally 
accorded support and even my critics 
because, after all, there must be 
critics. I still maintain that in my 
humble opinion it is an innocent 
measure which is likely to yield good 
results. 

Mr. Chairman: Shri Altekar raised 
one point, viz., whether the words 
"deal with the property" mean th� 
ordinary management also. 

Shrf Patukar: It is not a newly 
cob1ed � for the purpoae of ·this 
Act.. It .ia a.180 used in the Guarcliam 
and Wards Act. The object it that 



people ma:, not dJapoge of tbe pro
perty, but should try to act in .s.uch -a 
manner that the interests of the 
piinor· :are ultimately served. That is 
the intention. 

Shrl Alteku: Is collecting revenue 
or rent and even making some dis
bursements in connection with the 
routine daily life "dealing with the 
property"? 

Shrl Pataskar: I would rather avoid 
trying to give an interpretation to a 

2'4'. 

pbra1elo0 which ls already there In. 
o�. � which ia bein, interpreted• 
and which might be interpreted 
In future by the courta. I think 1 
must resist · the temptation. 

Mr. Cbalrman: The question is: 
'That the Bill. · as amended, be· 

passed". 
The motion was adopted. 

5 P.M. 
The Lok Sabha then adjourned till' 

Eleven of the Clock on Wednuda11, 
the 18th July, 1956. 




