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LOK SABHA
Thursday, 17th May, 1956

The Lok Sabha met at Half Past Ten
of the Clock.

[MR. SPEAKER in the Chair]
QUESTIONS AND ANSWERS

(See Part I)

11.30 AM.

CONSTITUTION (TENTH AMEND-
MENT) BILL

EXTENSION OF TIME FOR PRESENTATION
oF REPORT OF JOINT COMMITTER

The Minister of Revenwe and Civil
Expenditare (Shri M. C. Shah): I beg

to move :

“That this House concurs in the
recommendation of Rajya Sabha
that the Joint Committee of the
Houses on the Bill further to
amend the Constitution of India be
instructed to report by the 23rd
May, 1956".

Mr. Speaker:
date ?

Shri M. C. Shah: Here in the Lok
Sabha, the date was 18th.

Mr. Speaker: Whenever any such
motion is moved, hon. Members may
say a few words as to why they want
this kind of extension.

Shri M. C. Shah: I am sorry. When
the Bill was taken up here the date men-
tioned was the 18th inst, and the
Joint Committee had to report by the
18th. The Rajya Sabha took up the
motion for reference only yesterday,
and they passed the motion for concur-
rence for reference of the Bill to the
Joint Committee only yesterday even-
ing, and the message has been sent here.
Tomorrow. is the 18th, and therefore it
will not be possible for the Joint Com-

What is the present

mittee to meet and report before to- -

morrow. You have yet to nominate a
Chairman for the Joint Committee, and
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that Chairman has to call the meeting.

And 18th being tomorrow, the Rajya
Sabha, as usual, and as has always been
done here as well as in the Rajya Sabha,
have recommended that the date should
be extended to the 23rd.

Mr. Speaker : The question is :

“That this House concurs in the
recommendation of Rajya Sabha
that the Joint Committee of the
Houses on the Bill further to
amend the Constitution of India be
instructed to report by the 23rd
May, 1956.”

The motion was adopted.

REPRESENTATION OF THE PEO-
PLE (SECOND AMENDMENT)
: BILL—contd.

Claunses 41, 42 and 47

Mr. Speaker: The House will now
proceed with the further clause by
clause consideration of the Bill further
to amend the Representation of the
People Act, 1951 and to make certain
consequential amendments in the Gov-
ernment of Part C States Act, 1951.

Shri Kamath (Hoshangabad): May I
make an earnest request to you?
you are well aware, and as the House
is well aware, particularly this provi-
sion, namely clause 41, and clause 65
are the cardinal, and perhaps the most
controversial also, provisions in this
Bill. And I am voicing the feelings of
the Opposition and of the Members on
this side of the House, and, I have no
doubt, of those on the other side also,
when I make a request to you that the
time for consideration of these very im-
portant clauses may be extended. May
I also request that you in your discre-
tion and goodness may give us a little
more time for this Bill ? If possible, we
can sit for the whole of today to con-
sider this Bill, and I am sure, the
House will approve of this suggestien.

Mr. Speaker : That will give another
two hours. Yes, I agree.
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Shri A. K. Gopalan (Cannanore): party organisation for furthering
These are very important clauses. the prospects of the election oi

Mr. Speaker : We shall sit as lonﬁ as
is possible.

Shri Kamath : Let us have a full-dress
discussion on these two clauses.

Shri A. K. Gopalan : We can take the
whole clause by clause consideration to-
day, and tomorrow, only some time
may be given for the third reading.

Mr. Speaker: We have got the Life
Insurance Corporation Bill, for which
we have allotted fifteen hours. If we
have some more time for this Bill, ther
this may -get into the time allotted for

- the other Bill. and there may not be
enough time for the discussion of the
other Bill. 1 accept this suggestion that
we shall sit for the whole of this day
and dispose of this Bill.

Shri Kamath : Further, since most of
the discussion on the Second Five Year
Plan has been postponed to the next
session, we shall have plenty of time.

Shri Dabhi (Kaira North): I have
sent notice of an amendment to amend-
ment No. 229 today.

Mr. Speaker : The hon. Member must
have sent it earlier.

Shri Dabhi: I received amendment
No. 229. only this morning. So, how
could I have sent it earlier ?

Mr. Speaker: Very well. Let me see.

Pandit Thakur Das Bhargava (Gur-
gaon) : Yesterday, 1 was speaking on
clause 41. If you will kindly look at
clause 41, you will find that the propos-
ed section 77 reads as follows :

“(1) Every candidate at an elec-
tion shall, either by himself or by
his election agent, keep a separate
and correct account of all expen-
diture in connection with the elec-
tion incurred or authorised by him
or by his election agent between
the date of publication of the nofi-
fication calling the election and
the date of declaration of the re-
sult thereof, both dates inclusive . .”

There is an exception to this, which
reads as follows :

“(4) The said expenditure shall
not be deemed to include any ex-
penditure incurred by a recognised

candidates supperted bv it.”.

The Explanation to this provision
reads thus :

“The expression ‘recognised party
organisation’ means a party organi-
sation which has been recogniscd
by the Election Commission in this
behalf.”.

Yesterday, 1 submitted that so far as
the question of recognition of parties
was concerned, this was almost a new
provision which gave powers to the
Election Commission to recognise parti-
cular parties. Exception was taken on
the ground that no rules had been pres-
cribed on this new subject. T admit
that that is quite true. The subject is
quite a new one. But as | submitted
yesterday, we could not authorise any
other body to recognise the parties for
election purposes, except the Election
Commission. We have done the right
thing here by authorising the Election
Commission to recognise the parties.

During the last general elections, no
such parties were recognised, bccause
this provision was not there.

Shri S. S. More (Sholapur) : The par-
ties were recognised.

Pandit Thaker Das Bhargava: But
that was done only for the purpose of
allotting symbols.

Shri S. S. More : That was recogni-
tion of parties.

Pandit Thakur Das Bhargava: The
parties were recognised only for that
purpose, and for no other purpgse.

Now, we have a new provision, and
the question arises whether for this pur-
pose also, parties should be recognised
or not. My submission is that partics
must be recognised for this purpose al-
so. It is a democracy in our country and
it is a party system of government that
we have. In this democracy, we must
have parties, and I do not think any hon.
Mcmber holds a different opinion so
far as this matter is concerned. From
these two things, it is quite clear that
parties must be recognised. The only
authority whom wc can authorisc s
the Election Commission.

The only difficulty that remains now
is that today there are no certain and
fixed rules by virtue of which the parties
would be recognised. These things
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grow with time amd with necessity.
Previously, such a necessity was not feit.
So far as the question of graating of
symbols was concerned, it was not a
very difficult matter, and nobody has
so far objected to recognition of parties,
so far as that matter was concerned.

But now for the first time, this pro-
vision has come. 1 think the Election
Commission will make rules, and very
ngid rules, 1 should say, by virtue of
which the parties will be recognised.
On the basis of those rules alone will
the parties be eatitled to recogaition,
and therefore there cannot be any
heart-burning on that account. So far
as the complaint is concerned that the
Congress Party is a well-organised
party and so on, 1 would say that in
any category of parties, the Congress
must be one of the recognised parties :
there is no doubt about it. So far as
the others are concerned, I think they
will have no right to complain, because
when the rules are there, the rules will
be specific, and based on certain prin-
ciples and certain ‘qualifications.

Shri 8. S. More : But who is to frame
the rules ?

Pandit Thekur Das Bhargava : I sub-
mit that the Election Commission will
make the rules.

_Shri S. S. More : There is no autho-
Tity.

Pandit Thakur Das va: For,
according to article 324 of the Consti-
tution, the entire authority and the
rights in regard to elections, their su-
perintendence, conduct and control and
s0 on, lic with the Election Commission.
Or, if the House wants, the House may
itself frame those rules. But no one
has given any amendment to this effect.
1f there were amendments we would
have considered them. But I have no
objection if such a procedure is adopt-
ed, because after all, the rules will ap-
ply to all parties equally, and there will
be nothing in the rules -to  say that
different  and discriminatory rules will
apply to different parties. If the rules
are such as will apply equally to all
partics then where is the point in ob-
jecting to them? I therefore submit
that any criticism on that score is not
just.

. Another objection that was taken was
in regard to the provision which T have
just read out, wherein we have laid
down a certain period for which the
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accounts are to be kept, and that period
is that between the date of publication
of the notification calling the election,
and the date of declaration of the re-
sult thereof. Previously, the rule was
different. From the time that a candi-
date held himself out as an agent, the
election expemses had to be accounted
for. It is quite true that the point of
time from which the accounts are to
be kept can vary according to the opi-
nions of different people. Some might
think that perhaps the proper time is
when a person holds himself out as 2
candidate. This is one view.

Shri S. S. More: That is the Supreme
Court view.

Pandit Thakur Das Bbargava: This
is also not the only view which can be
held on a point Jike this. Ordinarily,
when parties appoint their candidates,
a.person does not really know at what
time he becomes a caadidate. A per-
son may hold himself out, but the party

-may not choose him. His holding him-

self out will bc no consequeace what-
soever in that case.

Then again, holding himself out be-
comes. so far as the ascertainment of the
time is concerned, a question of great
difficulty. A candidate may say that ata
particular time, he did hold himself out.
Then it becomes a matter of evidence.
It is very difficult to decide. Therefore,
when we make this provision, we must
make it absolutely certain that between
these two dates, the accounts will be
kept, and this will equally apply to all.
It is not that for a Congress candidate
there will be done date and for a Socia-
list party candidate there will be another.
1f the time is certain and applies to  all
equally, there can bc no complaint
whatsoever. The Select Committee
thought that this was the proper thing
to do so that there might be no un-
certainty about it.

Then again, exception is taken to the
provision that the expenses incurred by
parties will not be regarded as expen-
ses which may be shown in the accouats
by the candidate. 1 submit that there are
recognised parties and there can be no
heart-burning as it will equally apply to
all parties. Any expenses incurred by the
candidate himself will be shown in the
accounts and any expenses incurred by
the party will not be shown. As 1 submit-
ted. ordinarily these expenses will gene-
rally relate to propaganda and publicity
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[Pandit Thakur Das Bhargava]

so far as the general interests of the
candidates are concerned. If any speci-
fic amount is advanced by the party to
a particular candidate for the purpose of
furthering the interests of his own elec-
tion, that amount will be shown. I have
no doubt about it. EKven today, under
the rules, if a person borrows money
from his party or receives advance, it is
being shown. The rule is there and I
do not think that sub-section (4) really
saves a man who does not show that
amount under his election expenses.

What else remains ? The only thing
that remains is expenses in connection

with propaganda and publicity of a °

general nature when leaders of those
parties go about in the country. There-
in expenses are incurred. There is no
doubt that the party benefits. But that
cannot be shown under election ex-
penses of the candidate. No party has
a right to complain on that score. This
rule will equally apply to all. There-
fore, I do not think there is any force
in the contention of my hon. friends
who have taken a different view that
this way in any way favours the Con-
gress or any other party. It is entirely
wrong to make that suggestion. On the
contrary in the Select Committee, we
were out to make a rule which would
equally apply to all, and would not be
utilised, in any manner for the purpose
of making discrimination as between
one party and another.

Shri Raghavachari  (Penukonda) :
What is the position as between one
candidate and another, where no ques-
tion of party is involved ?

Pandit Thakur Das Bhargava: That
is a question of difference between one
candidate and another ; it is a question
of difference between one individual and

another. Do I understand Shri Ragha-’

vachari to say that they may all be
brought on equal terms ? I wish I had
the sweetness of Shri S. S. More; I
wish I had the intelligence of Shri N.
C. Chatterjee. I wish there was equa-
lity in every respect. But how can we
have that equality ?

Shri 8. S, More : We are not concern-
ed with individual merits.

Pandit Thakur Das a: There
are . individuals who may able to
spend Rs. 25,000, whereas others may

17 MAY 1956

(Second Amendment) Bill 8678

not be able to do so. How can we
efféct equality in that respect?

Shri Raghavachari: Equality before
the law. .

Pandit Thaker Das Bhargava : Equa-
lity before the law is there, because the
rule equally applies to everybody.

Shri S. S. More: No.

Shri V. G. Deshpande (Guna): Sup-
pose there is a small party.

Pandit Thakur Das Bhargava: Smai}
parties which are not all-India parties,
according to me, will not be recognised
for this purpose. If a party consists of
100 men and if that party calls itself
by any name, will that be a recognised
party ?

Shri V. G. Deshpande : It should be.

Pandit Thakur Das Bhargava: It
should not be. So far as the Constitu-,
tion is concerned, I have yet to know
of a provision which says that a party
shall consist of 100 men or 1,00,000
men. So far as fundamental freedoms
are concerned, they are there in article
19 of the Constitution. But I do not
know of any provision in the Constitu-
tion which says that all parties must be
equal, that they must be equally rich
and equally poor. There is no such
provision in any Act, in any law or in
any Constitution. All parties and all
persons cannot be equal.

So far as clause 47 is concerned, I
moved an amendment with your per-

‘mission yesterday in relation to clause

7 which I ultimately withdrew. But
that was a consequential amendment. 1
will deal with the main purpose of my
amendment No. 84. Under article 329
of the Constitution, no election can be

.voided except through an election peti-

tion. That is the only course. Ac-
cording to the provision we are making
in this Bill—section 123(6)—it is a
corrupt practice to incur or authorise
expenditure in contravention of sectiom
77. If a person spends more than what
he is authorised under section 77, where
a ceiling is fixed, his election can be
voided only by recourse to an election
petition, not otherwise. So far as the
Election Commissioner is concerned, if
the accounts are placed before him i
the manner and within the time pres-
cribed, he is helpless, even if he comes
to the conclusion that a particular can-
didate has indulged in a corrupt prac-
tice in terms of that section. Ordinarily,
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no candidate is likely to show in the
accounts an amount muore than what he
is authorised to spend. But evén if the
accounts show more money . than the
ceiling prescribed, my submission is that
so far as the law as it stands today is
concerned, his election cannot be avoid-
ed except when there is an election peti-
tion under the law. And the Election
Commissioner is not authorised to put
in an election petition.

Ultimately it comes to this, that
whatever amount a person may have
shown in the accounts, his election can
be avoided only if there is an election
petition. He may have been guilty of
a corrupt practice in terms of section
123(6). But he cannot be unseated ex-
cept through an election petition. 1
would have liked a provision here to the
effect that the Election Commissioner
will be authorised to go into all the re-
turns of these expenses and if he finds
that there is anything which goes against
the law, he can be authorised to pro-
ceed against the candidate concerned
civilly or criminally or in any other
manner. But that is not the law here
todey. Today the Election Commis-
sioner is totally helpless in the matter,
even if he is convinced that a person has
spent much more than he should have
according to the ceiling prescribed. That
being so, 1 understand the only use of
these election expenses returns is in con-
nection with the filing of election peti-
tions. There is no other use, except of
course the one which I mentioned
yesterday, namely, the use grocers can
make of it after it is given to them
as waste paper. If I am wrong, 1 would
request any hon. Member to kindly con-
tradict me.

That being so, 1 provide by this
amendment that for election purposes
the election tribunal shall be fully
authorised to call for the returns of
expenses of all those persons before it.
If the petitioner comes with the request
that he himself be declared elected in
place of the returned candidate, he
must come with his return of election
expenses along Wwith the petition.
Otherwise, his claim to be declared as
successful in place of the returned can-
didate will not be entertained. I have
provided in this amendment that as soon
as the election petition is filed, the Elec-
tion Commissioner shall call upon

dent to file his election expenses
and he must do so not later than 7
days even earlier, if possible.  After
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that has been done, the Election Com-
missioner shall inform the petitioner
and he will be able to inspect the ac-
counts and put in further allegations or
fresh particulars and objections if he
chooses to do so. They shall form part
of the petition.

Ultimately, this amendment seeks,
on the one hand, to effect the purpose
which the framers of this law had in
their view and, on the other hand, also
meets the view-points of those who say
that no person should be forced to give
a return which he knows is not correct.
In my humble opinion, the purpose
being served, there is no point in keep-
ing the present provision.

With your permission, I may cite a
personal matter. In 1945, it so hap-
pened that I had to file my return of
election expenses. At that time, there
was no ceiling. The return had to be
put in before the superintendent or_the
Commissioner according to law. The
superintendent returned those papers 10
the man who took them to him. But,
it did not come to my notice. On the
Jast day, I received intimation that they
had not been filed. Then, there was
no rule for the removal of disqualifica-
tion. If I had not filed the returns
then, I would have been debarred and
my election would have been set aside.
My car was not in order and the taxi
people demanded Rs. 250 for hire.
My friends advised me to rum. 1 ran
and at 9.30 at night, I put in my re-
turn. It was by sheer chance that 1
was saved from the disqualification and
1 was declared successful. Nobody took
the care of going through the return of
election expenses and there was 1o
ceiling.

Shri S. S. More : Why did he return
the papers?

Pandit Thakur Das Bhargava: He

wanted me to appear before him in
person and put them. He was wrong
and I had already sent my authorised
agent. Otherwise, it would have been
impossible for me to prove that he re-
turned the papers without any endorse-
ment.
_ My submission is that other difficulties
also  arise. According to the report
of the Election Commissioner it 8
months to remove the disqualifications.
What is the use of having this provision
if it is not effective ? 1 would respect-
fully ask the House to consider my
amendment in the spirit in which 1 am
proposing it.
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[Pandit Thakur Das Bhargava]

Yesterday, my complaint in this
House was that it was not considered
by the hon. Minister and he made no
reply to it and then all the other amend-
ments were rejected. I wish the matter
to be very seriously considered. I am
making this speech not for the mere
pwpose of making a speech but I make
it because the matter should be serious-
ly looked into. So many Members
have expressed their view that there
should be no return. At least in a
large number of cases, they are not cor-
rect and cannot be correct—human na-
ture being what it is. My submission is
that after getting the purpose served,
why are you forcing people to declare
things which they know are not correct.
I would ask the House to consider the
amendment rather carefully

Shri N. C. Chatterjee (Hooghly): I
have carefully considered this clause 41
and I wish to submit for your considera-
tion. for the consideration of the hon.
Minister and also for the consideration
of the House that this sub-section (4)

of section 77, as you are incorporating

in clause 41 will be repugnant to the
Constitution of India and will be ultra
vires and illegal.

If you see page 16, clause 41 says :
For sections 76, 77, and 78 of

the Principal Act, the followmg

sections shall be substituted.

Section 76 says that this chapter shall
apply only to elections to the House of
the People and the Legislative Assembly
of a State. Section 77 deals with the
kind of election expenses and the maxi-
mum there—

Sub-section (1) of section 77 says :

“Every candidate at an election
shall, either by himself or by his
election agent, keep a separate and
correct account of all expenditure
in connection with the election in-
curred or authorised by him or by
his election agent between the date
of publication of the notification
calling the election and the date of
declaration of the result thereof,
both dates inclusive.”

As Pandit Thakur Das Bhargava has
pointed out, we have taken steps to get
rid of the difficulty created by the
Supreme Court judgment in the Arcot
case, that when a man applies to the
Congress party or to any other party
for the purpose of getting his nomina-
tion and if he gives an undertaking in
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writing that he shall never stand unless
he gets that nomination, the fee which
was paid to the party and all that must
be taken.as to be part of the election
expenses. That has now been removed.
We thought that there should be some
provision made and this is a salutary
provision.

Sub-section (2) says:
“The account shall contain such
particulars, as may be prescribed.”

Sub-section (3) says:
“The total of the said expendi-

ture shall not exceed such amount
as may be prescribed.”

In our judgment, we arc putting a
ceiling. I do not maintain that this
ceiling business ought to be modified
or abrogated. But, anyhow, if this
Parliament in its corporate judgment in-
sists that there must be a ceiling, then,
for Heaven’s sake, make it an honest
ceiling ; do not put in any figure which
is absolutely illusory. What you are try-
ing to do by sub-section (3) you are
trying to by-pass by sub-section (4).
It is not in conformity with the man-
date of the Constitution. You say,

“The said expenditure shall not
be deemed to include any expen-
diture incurred by a recognised
party organisation for furthering
the prospects of the election of
candidates supported by it.”

Then, you have added the Explana-
tion :

“The expression ‘recognised party
organisation’ means a party orga-
nisation which has been recognised
l;ghtllw Election Commission in-this

alf.”

The effect is that although you are
prescribing a maximum Rs. 25,000
which cannot be exceeded by any can-
didate, by saying that the expenditure
incurred by a recognised party organi-
sation for furthering the prospects of
the election of candidates supported by
it, you mean to say that a recognised
party organisation can spend Rs. 50,000
for - furthering the prospects of that
particular candidate in a particular area.
You are, therefore, sabotaging the
maximum, you are destroying the ceil-
ling and you are making it illusory. This
provision practically removes the ceil-
ing limit of expenditure in the case of
candidates supported by a recognised
party organisation. The party will be
free to spend an amount of money for
furthering the prospects of its nominees.
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Thus, independent candidates and candi-
dates of umrecognised parties and even
candidates of recognised but poor
parties, as Shri More pointed out, will
be at a great disadvantage when pitted
against ' candidates set up by powerful
and resourceful party organisations. The
ceiling was put down with a particular
advantage and that poor candidates
purpose that rich candidates and power-
ful and resourceful candidates should not
have a particular advantage and that
poor candidates should not be handicap-
ped. In order to strike at the possible
disparity, the ceiling was fixed. But, by
sub-section (4), you are really destroying
this ceiling.

My point is this. The Supreme
Court in the West Bengal case of Anwar
Ali Sarkar, which is reported in AIR
1952 Supreme Court. 75, has laid down
clearly that no law which commits to
the unrestrained will of a public officer
to do some act for which the statute it-
seif does not prescribe any standard or
norm is Illegal and that law is not in
conformity with the Fundamental Rights
in article 14. Any clause or any statute
which enables a public officer to make a
purely arbitrary selection based on noth-
ing but his will or pleasure should be
struck down as unconstitutional. The
Supreme Court has said that such a
statute completely ignores the principle
of classification. On the face of it the sta-
tute gives unregulated discretion to the
official and, therefore, it is struck down
as illegal.

12 Noon

Mr. Speaker : What was the particular
matter ? Please tell me, but not in ex-
tenso.

Shri N. C. Chatterjee : The clause
Special Courts Act of the West Bengal
which was struck down as illegal was
this:

“A Special Court shall try such
offences or classes of offences or
cases or classes of cases as the
State Government may by any gen-
eral order or special order direct.”

The argument was advanced that this
is not in conformity with article 14, that
it is repugnant to article- 14. Would
you kindly look at the judgment of
Justice Fazl Ali which is at page 847
1 have got a copy of it hete for you
and you may kindly have a look at it.
Fortunately, in the All-India Reports,
the judgments bear paragraph num-
bers. If you look at page 84 of the
Supreme Court paragraph 29, Justice
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Fazl Ali say:

“The first criticism which is by
no means an unsubstantial one.
may possibly be met by relying on
the decision of this Court In re
Constitution of India and Delhi
-Laws Act (but I am relying on the
next passage) but the second criti-
cism cannot be so easily met since
an Act which gives uncontrolled
authority to discriminate cannot but
be hit by article 14 and it will be
no answer simply to say that the
Legislature having more or less
the unlimited power to delegate
has merely exercised that power.”

If you look at another passage in
the judgment of Justice Mahajan, later
the Chief Justice of the Supreme Court,
you will find on page 86, right-hand
column, second paragraph, the following
passage :

“This present statute suggests
no reasonable basis or classification,
either in respect of offences or in
respect of cases. It has laid down
no yardstick or measure for the
grouping either of persons or of
cases or of offences by which
measure these groups could be dis-
tinguished from those who are out-
side the purview of the Special
Act. The Act has left this matter
entirely to the unregulated discre-
tion of the provincial government.”

I respectfully submit that here this
statute is leaving the matter entirely to
the unrestricted discretion of the Elec-
tion Commission and it prescribes no
yardsticks, it prescribes no measure
for grouping and it lays down no prin-
ciple whereby recognition should be
granted.

If vou kindly look at page 86, last
three lines, on the right-hand column,
you will find this :

“Even if it be said that the
statute on the face of it is not dis-
criminatory. it is so in its effect and
operation inasmuch as it vests in
the executive government unregu-
lated official discretion and, there-
fore has to be adjudged unconsti-
tutional.”

The argument of the Attorney-Gene-
ral was put in this way. “You must m
fact show that in the particular cases
when the Dum Dum prisoners were
sent to the Special Court, the Govern-
ment of West Bengal did something
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with an oblique motive.” My argument
was that if the statute on the face of it
permits  discrimination or arbitrary

selection, then I was relieved of that
burden. That is why the Chief Iusuee
says there:

“Even if it be said that the sta-
tute on the face of it is not discri-
minatory, it is so in its effect and
operation inasmuch as it vests in
the executive government unregu-
lated official discretion and, there-
fore, has to be adjudged unconsti-
tutional.”

Mr. Speaker: Can the Election Com-
missioner be called an executive per-
son ?

Shri N. C. Chatterjee : I am pointing
out that the same principle should
operate, whether it is the Governor’s
discretion or that of the executive gov-
ernment or of another official.

Mr. Speaker : Somebody must say a
word finally. The Supreme Court de-
cides it. They have got a Bench, or

one Judge decides it.

Shri N. C. Chatterjee : The Judge de-
cides according to the Civil Procedure
Code or the Criminal Procedure Code,
or the Penal Code or other statutes.
Therefore, a yardstick is prescribed. It
is only the application of those stan-
dards, those norms, those yardsticks to
the particular facts of the case. Do not
exercise unregulated power. That is
what the Supreme Court judgment says.
Please look at page 91, left-hand
column, last three lines :

“but the selection is left to the
absolute and unfettered discretion
of the executive government with
nothing in the law to guide or
control its action. This is not a
reasonable classification at all but
an arbitrary selection.”

1 submit, whether you leave it to the
executive government or a particular
officer, say, the Auditor-General, or the
Attorney-General, even then the same
principle should operate. If the selec-
tion of a particular party as a recog-
nised party is left to the absolute and
unfettered discretion of some officer or
some high functionary with nothing in
the law to guide and control his actions,
then that is not a reasonable classifica-
tion: The Attorney-General very stre-
nuously urged that it was absurd to sug-
gest that in a case where a large num-
ber of people were assauited and mur-
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dered, the Government of Bengal did
not do its duty andapplymmmd,bm
they rejected that contention.

Mr. Speaker : Does the hon. Member
suggest that there must be some rules
prescribed under which he must exer-
cise this power ?

Shri N. C. Chatterjee : That is ex-
actlty what I am submitting. Kindly
look at page 92, first para on the left-
hand column, the last four lines. If I
may read to you my argument, which
was accepted by the Supreme Court—
by Justice Mukherjea—you will find
that what I am submitting is the correct
law:

“This sort of committing to the un-
restraived will of a public officer
the power to deprive a citizen of
his right to carry on lawful busi-
ness was held to constitute an in-
vasion of the Fourteenth Amend-
ment (which is like our fourteenth
article in the Constitution).”

The statute must prescribe norms,
canons or standards; otherwise there
cannot be a good valid law. If you look
at page 92, last ten lines on the loft-
hand column, you will find this :

“The position, therefore, is that
when the statute is not itself dis-
criminatory and the charge of vio-
lation of equal protection is only
against the official, who is entrust-
ed with the duty of carrying it into
operation, the equal protection
clause coulld be availed of in such
cases; (I am relying on the next
sentence) but the officer would
have a good defence if he could
prove bona fides. But when the
statute itself makes a discrimination
without any proper or reasonable
basis, the statute would be invali-
dated for being in conflict with the
equal protection clause and the
question as to how it is actually
worked out may not necessarily
be a material fact for considera-
tion.”

Chief Justice Mukherjea held that
when the statute prescribed no stand-
dards and no reasonable basxs it would
be invalidated because it is dlscnmma-
tion on the face of it.

“The discrimination arises on the
terms of the Act itself. The fact
that it gives unrestrained power to
the State Government to select in
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any way it likes the particular
cases or offences which should go
to a Special Tribunal and with-
draw in such cases the protection
which the accused normally enjoy
under the criminal law of the coun-
try, is on the face of it, discrimina-
tory.”

1 may read out to you one other
‘passage from the present judgment of
the present Chief Justice Das which you
will find on page 97, paragraph 64 :

“It is, therefore, clear for the
foregoing reasons, that the power
to direct “cases” as distinct from
“classes of cases” to be tried by a
Special Court contemplates and in-
volves a purely arbitrary selection
based on nothing more substantial
than the whim and pleasure of the
State Government and without any
appreciable relation to the neces-
sity for a speedier trial. :

Here the law lays an unequal
hand on those who have commit-
ted intrinsically the same quality
of olfence. This power must in-
evitably result in discrimination
and this discrimination is, in terms,
incorporated in this part of the
section itself and therefore this
part of the section itself must in-
cur our condemnation. It is not a
question of an unconstitutional ad-
ministration of a statute otherwise
valid on its face but here the un-
constitutionality is writ large on the
face of the statute itself.”

1 submit that it is the correct view.
Chief Justice Shastri had taken a
different view but all the other Judges
took the same view. That has been
followed in the latter cases. In 1954
Supreme Court, page 225 in the. judg-
ment delivered in Messrs. Dwarka
Prasad versus State of U.P. it says—I
am reading the judgment of Justice
Mukherjea—

“Practically the Order commits
to the unrestrained will of a single
individual the power to grant, with-
hold or cancel licences in any way
he chooses.”

When a statute does so, he says it
must be struck down as illegal it cannot
sustain the constitutional requirements
of avalid classification.
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Mr. Spesker: Is the hon. Mem
suggesting any alternative ? .

Shri N. C. Chatterjee: In any event,
caluse 41 should go. There should be
no such possibility of discrimination.
As the present Chief Justice, was, said,
it was no question of an arbitrary ap-
plication of a valid constitutional provi-
sion. I may not belong to a recognised
party. The other man can spend
Rs. 25,000 plus get the benefit of another
?s.dZS,OOO being spent from the party
und.

Mr. Speaker : If a party has got funds
and carries on propaganda, what can
be done ? All that one can say is that
any contribution by this member to the
party may be taken into account.

Shri N. C. Chatterjee : Everybedy
should be on the same footing.. 1 am
now on this constitutional issue. You
say that recognised parties will be justi-
fied in doing some things. Immediate-
ly you say that recognition is left to the
sweet, uncanalised, unrestricted will or
pleasure of a public functionary, even if
he acts bona fide 1 am not imputing
mala fides to him the point will anise.

Mr. Speaker: We will assume that a
person belongs to a party. It may not
be such an important party. But what
is the good of ceiling and other things
if that man is not getting another man
to follow him. There cannot be a party
of one man. A rich man can spend
any number of crores. Putting this ceil-
ing, etc., will all be useless. What is
the object of this ceiling if there is no
party ?

Shri S. S. More : Even one man may
form a party. He may have a large
following. Is there any definition of
party (Interruptions). '

Shri Raghavachari: Yesterday, 1 made
a point regarding this matter about the
organisation formed by voters in hund-
reds or a thousand. An individual may
stand; he may not belong to any party.
This organisation may spend Rs. 10,000.
Why not ?

Shri N. C. Chatterjee: What I am
pointing out is this. We should do no-
thing consciously in violation of article
14. Article 14 has gone much farther
than the English concept of equality.
There is equal protection of law also.
You deprive both equality before law
and equal protection before law. If you
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leave the judgment to the view, un-
canalised view, of ome single func-
tionary without laying down any norms
or standards, it is not proper.

Mr. Speaker : The general principle is
accepted that without any rules orre-
gulations it ought not to be left to the
sweet will of an officer, whoever he may
be though he may act with bona fides.
We assume that this principle is accept-
ed. What next? When he wants a
ceiling and wants accounts to be fur-
nished at the same time, what hap-
pens? Unless some party  restrictions
are there or something of this kind is
there for an individual, there is no
meaning in imposing these restrictions
when an individual can call himself a
party and he can go on.

Shri N. C. Chatterjee : It can be done
in .two ways. Either omit this clause.
There is another way which Shri Desh-
pande suggested. Call all parties to
submit their accounts. Then, it will be
open to scrutiny. Do not leave it to
the unfettered will or judgment of one
man to say : ‘I can give recognition to
this party or that party.’” Whatever
parties run the election, let them submit
their accounts.

Mr. Speaker : Of what purpose will it
be unless it is also said that the amount
spent by the party will also be taken
into account.

Shri N. C. Chatterjee: Quite right,
that is what I am saying. If you want to
rope in party expenditure, all the parties
should be put on the same footing with-
out any discrimination. As the law
stands now, it will be struck down as
discriminatory because it is final and
it is arbitrary selection. It will lead to
great trouble.

As I have told you, Justice Mukher-
jea has said this in so many werds. In
the 1954 case which 1 quoted, there was
a similar power and the judgment said
that this order committed to the unres-
trained will of a single individual the
power to grant, withhold or cancel
licences in any way he chose. It reads :

“....there is nothing in the Or-
der which could ensure a proper
execution of the power or operate
as a check upon- injustice that
might result from improper execu-
tion .of the same.”

Therefore, there is no appeal ; there
is no review. It was contended that
there was a safeguard by reason of the

17 MAY 1956

(Second Amendmens) Bill 8690

fact that the licensing authority in that
case had got to record reasons for what
he did; he had to write out a judg--
ment. For that, they say :

“This safeguard, in our opinion,
is hardly effective ; for there is no
higher authority prescribed in the
Order who could examine the pro-
priety of these reasons and revise
or review the decision of the sub-
ordinate officer.”

Therefore, it was struck down. If the
hon. Minister insists that there should:
be some kind of a recognised party,
then the statute must be amended; it
must lay down a yardstick and a stan-
dard. The House must legislate. Other-
wise, you will allow somebody else to
legislate.

Mr. Speaker: Under the earlier Act
the parties had to have symbols. That
power was in the hands of the Election
Commission. It was equally open to
objection. Did anybody take a similar
objection ?

Shri N. C. Chatterjee : Practically, in:
all cases they accepted the symbols
suggested or sent for the particular
candidates and arrived at some kind of
a settlement.

Mr. Speaker: I am only saying this.
1 wanted to know whether this is on all
fours with that.

Shri N. C. Chatterjee : I am submit-
ting the Ratio decidendi. That is the
point of the present Chief Justice. It is
not the question of unconstitutional, ar-
bitrary application of a valid constitu-
tional law. When a statute itself leaves:
uncanalised power and unfettered dis-
cretion to a single official without pres-
cribing indicia, without prescribing
canons, without laying down a yard-
stick, then discrimination is writ large
on the face of the statute itself and it
must be struck down as illegal, as re-
pugnant to the law.

Some Hon. Members rose:

Mr. Speaker: Let us hear Shri Ven-
kataraman’s view on this point.

Shri Venkataraman (Tanjore) : If that
point alone is to be discussed, then I
would reserve my remarks because I
have to move my amendment No. 229.

Mr. Speaker: 1 will dispose of all
these matters together.
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The Minister of Legal Afinirs (Shri
Pataskar): Then shall I reply at the end
to all the points?

Mr. : Yes. Then let us hear
Shri Ga?g?l-.m

Shri Gadgil (Poona Ceatral): Mr.
Speaker, the point raised by Shri
Chatterjee is very important and I have
not the slightest doubt that, if the ob-
ject of the entire Bill is to secure purity
in the matter of election, due considera-
tion will be given to it. Whether the
discretion is used arbitrarily or in an
uncontrolled manner, the fact remains
that only one officer is invested with
that power. But if it is possible by
rules to lay down a frame-work of well-
defined principles within which the
particular authority has to function in
the matter of recognition, then, I sub-
mit, all those arguments which were
advanced by Shri Chatterjec will be
met.

Although the House is entirely with
him that the discrimination, or discretion
rather. left with authority must ndt be
arbitrarv. but there must be some sort
of judicial discretion which must work
within the frame-work of certain well
defined principle, if the whole section
is omitted, onc must consider what will
be the consequences. My own view is
that, instead of omitting the whole sub-
clause (4), the better way is to incor-
porate certain principles on which re-
cognition should be granted by way of
rules. Those rules will be passed by
this House.

When we conceive of democracy, we
cannot conceive of democracy wi
parties, for discussion is supposed to be
the soul of democracy and there can-
not be any discussion unless there
are two views on any particular mat-
ter. When there are two views, two
persons will espouse them. They have
a right to propagate. Like that two or
more groups will come into existence
and more parties will come into exis-
tence. We must precisely understand
and appreciate the function of parties
in a democratic constitution. My hum-
ble view is that a party is the reposi-
tory of ideas and ideals which are
fashioning the life, intellectual, moral
and otherwise of the community. When
these ideas are discussed, out of that
discussion a sort of public opinion or
social thought is bulit up. And, when
that social thought is adopted by a
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party as its political platform and when
the electorate approves of that particu-
lar party's platform, then that party's
function is that of a mediator, who me-
diates the social thought with the party
in power for the purpose of translating
by political action in a comcrete way
what they have preached so far. That
is the function of a party in a demo-
cracy.

If that view is correct, then it is ir-
relevant whether the party consists of
one man or consists of two men. The
idea is that there is a different view of
a particular situation. The idea is that
onc man thinks differently of a parti-
cular thing and has a different remedy
to offer for the solution of a problem.
Therefore, if he is one, he has a right
to be called a party, because if he is
onc today he may be a million to-
morrow, and what is a majority today,
it is just possible, will be a minority to-
morrow. It-is also possible, what 1s a
minority today may, if luck favours at
the election, be a majority tomorrow.
That is precisely the soul of democracy
and the process through which it
operates.

Therefore, the whole point is, if that
is the position of the party and if the
party runs a candidate, then the indivi-
duality of the candidate is not of such
a great importance as the sponsoring of
that particular individual by the party
in terms of a particular political pro-
gramme and ideology. Between the
party and the individual there is iden-
tity of political thought; there is, so to
say, unity of purpose and uniformity of
method.  How can you say that this
expenditure was not undertaken by the
individual but by the party? The
society, in the interests of purity of
election, is entitled to know what the
party has spent.

The present position is that whatever
the party spend has to be shown in the
election return. 1 do not know about
the experience of other people, but so:
far as I am concerned, in my election
return I had to show that I paid Rs. 2000
to the Maharashtra Pradesh Congress
Committee for general propaganda. I
had also to show that the Maharashtra
Pradesh Congress Committee spent so-
much for so many candidates. So, we
arrive at the figure which, according to
this election, was spent for me. I had to-
show all that in my election return. This.
is somewhat difficult. 1 understand the:
difficulty of the whole process.
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Therefore, I am suggesting—al-

shough I have not put in any concrete
.amendment—that since we have now to
function as a democracy let us try to
sperfect this instrument as much as pos-
. :sible. Let the Election Commissioner
‘have the power to ask the State organi-
:sations of every party,—take, for ex-
.ample, the Bombay State, Maharashtra
«or Andhra—the party organisation for
a particular region, to give generally
-what they have spent for the candidates
of their party. That would be an elec-
ition expenditure altogether different and
-may not be covered—or, rather, should
- mot be covered—under this clause. For
example, the Maharashtra Pradesh
«Congress Committee can say that it had
to run about 120 candidates for the
Assembly and about 20 or 24 candi-
dates for the Parliament and that it had
spent Rs. 1 lakh, giving the main heads
of expenditure. If the main heads are
consistent with the provisions which
govern the individual returns of ac-
counts, then only it should be passed ;
wotherwise, the Commissioner should
have the same power to take action in
the matter of the party, which he un-
«doubtedly has in the matter of an indi-
vidual.

If you leave the thing as it is, it is just
possible that the party may engage any
number of vehicles ; the party may open
Jdangars and free Kitchens and yet the
Election Commissioner cannot touch
those expenses because under this pro-
posed sub-clause (4) they are not to be
accounted for in the returns of expendi-
ture of the individual.

Now, if the assumption I have made,
namely, our whole objective is to secure
purity of election, is correct, then what
I have suggested is perfectly consistent
and should be followed. But if the ob-
ject is something different, then I have
nothing to say.

Secondly, the community is entitled
10 know the sources of supply of funds
for every party. I know a party which
is about to be born and for which cir-
<ulars have gone round to supply the
necessary funds. The objective is to
sabotage the Congress and to boost up
private enterprise. Then we are en-
titled to know who are the suppliers of
funds. We are entitled to know who
are ‘the suppliers of funds of every
;arty, 50 that the community may

now. ...
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Shri 8. 8. More: Is it a party of'the
private sector ?

Shri Gadgil : That will be too much
‘public’ to say here. The point is that
the community is entitled to know. If
the community thinks that a particular
party is supported by some foreign
country or by the capitalists or by the
reactionary elements in the society,
then the electorate must know in their
own interest whom to support. After
all, our Shastras said : “‘gawar: Wom:”’
The money that you get brings with it
pot only the material strings but the
moral strings are also there. You cannot
escape that. When a man who bhas
helped you, a man who has financed
you in your election, comes to you with
a particular demand, it is very difficult
to say “No”. Very few have got the
courage. I am talking about no parti-
cular party.

Shri S. S. More: We know it.

Shri Gadgil: We are talking about
every individual and every party.
point really is that in the interests of
purity of election, we must know what
section of the community has financed
which particular party. It is only then
that purity will be possible in the me-
thod and processing of the election.
My own submission is, if you omit the
clause, then you are not making any
positive contribution for purifying the
process but you are simply leaving the
things as they are, with plenty of scope
for all sorts of manipulation of ac-
counts. 1 am of the view that there
must be a ceiling on expenditure. It is
no use saying that certain people do not
return the accounts properly. The
Indian Penal Code is there and in spite
of it some crimes are committed. At
the same time, we must agree that be-
cause of the Indian Penal Code most of .
the people do not commit crime. There-
fore, there must be some ceiling and
there must be a provision which 1 sug-
gested earlier. It may not be a part of
this, but the Minister in charge may
consider in what way the party is made
accountable to the community in the
matter of election expenses. Otherwise
we will have the same methods which |,
we have in other western countries
where huge public propaganda goes om
over the radio, in the press and at pub-
lic meetings, and there is no account-
ing-for it. He who has got a long purse
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wins. We want that he who has got
the ability should have the greatest
chance to win.

Dr. Krishnaswami uram) :
Mr. Speaker, I am afraid at the
House has to ponder over the implica-
tions of this particular clause with great
care. The whole clause is misconceived
in my opinion. Generally, election pro-
paganda starts long before the writ is
issued. A party with resources and
leaders in power is placed at an advan-
tageous position by having all expen-
ses excluded ffwm the ;ceounts. The
major part of propaganda expenses arc
incﬁ)rred before the writ is issued. The
candidates who are formally nominated
after the notification are selected much
earlier and the prospective candidates
hold themselves out long before the
notification is issued. I, therefore, want
the House to consider the seriousness of
the change that has been effected. The
orignial clause which is in the present
law is a much better clause, be-
cause it laid down that from the
time the candidate holds himself
out for election, he is account-
able for all expenses incurred by him
or the agent or the party. My hon. friend
Pandit Thakur Das Bhargava pointed
that we have now made this provision
certain by fixing dates. Quite true. But
what is the objective of this particular
clause? We want to have a ceiling on
expenses. We should not make the
clause so certain as to make the ceiling
on expenses most uncertain, and that
is exactly what has been done by sub-
clause (a) of clause 77.

As regards clause 4, I am in agreement
with my hon. friend who has preceded
me. He suggested that we cannot have
any criteria for determining for a ‘re-
cognised party’. 1 should like to point
out that it is quite irrelevant to suggest
that people who are opposed to this
pafticular clause are opposed to the
formation of parties. We all know that
parties are necessary for the working of
a democracy. But it is not a new dis-
covery. Bolingbroke and Burke had dis-
covered it long ago, but did not suggest
that a ceiling on expenses and submis-
sion of accounts would kill parties.

I should like my friends to bear with
me for a while when I refer to the
English law on the subject which does
not give a similar exemption to parties.
It has struck a compromise which we
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might. well turn over in our mind I
believe that part of our difficulty with
the existing law is because Dr. Ambed-
kar who introduced this measure,
wanted to be too restrictive without
considering the items of expenses L:at
should be allowed for parties and asso-
ciations. Yesterday, one of my hon.
friends pointed out that where a thou-
sand electors in a particular consti-
tuency join to back a particular candi-
date, they must be considered to be an
association. I think the English law on
the subject is u}:retty clear, and 1 wish
the House would pay some attention to
it:

“The following have been held
to be legitimate objects of a politi-
cal association :—

They do not use the words “recog-
nised party association".

“the securing the return to
parliament of candidates represent-
ing the political views advocated by
the association ; the attending to re-
gistration and thus securing as
perfect a register of voters as can
be obtained, and the collection of
subscriptions to a fund for this
purpose ; the giving of lectures on
political subjects and the distribu-
tion of literature in the shape of
pamphlets and leaflets; or organi-
sation of, and uniting to give,
social and other gatherings or fetes
confined to their, own members
and which, but for such umion or
association, the members would
not be able to afford.”

Parker pointed out that these matters
came up for review in the case of North
South in 1911 in the United Kingdom.
What the judges said in this case is im-
portant.

“It would also appear to have
been the view of the judges that
there is no illegality or impropriety
in the sitting member or candidate
assisting in these operations provid-
ed they are directed to the general
interests of the association and are
unconnected with a particular elec-
tion”.

May 1 remind the House so long
as the activities of the association are
unconnected with ‘a particular elec-
tion’ the candidate is not enjoined to
submit accounts of e incurred
for these purposes. I would like to
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point out that we must take into ac-
count also the fact that it is not only
political parties that back up certain
people for seats in Parliament or in the
State legislatures. There may be trade
associations and trade unions, and these
have been recognised in the United
Kingdom. The law on the subject of
non-political association is clear.

“It has been stated that a trade
association occupies a very differeat
position from a political associa-
tion ; that it may have a distinct
and direct interest in the election,
and a preference for one candidate
over another; and that to enable it
to determine which candidate it
prefers, it may send out circulars,
hold meetings, invite opinions, and
incur expenses without necessarily
making the association, or its exe-
cutive committee, agents of the
candidate whose election it favours
and desires to promote. Such
bodies as temperance of anti-vaci-
nation societies have been ins-
tanced as associations to which this
principle applies.”

But, where is the line drawn? When
are expenses incurred by associations
part of the election expenses of the can-
didate.  The moment the candidate
‘holds himself out for election,” these
associations, if they further the election
campaign and incur expenditure, are
accountable and become agents of the
candidate. Therefore, 1 do not see any
reason for all the argument that if we
have a prominet leader speaking in a
particular constituency he will be de-
barred {rom so doing if we make the
candidate liable for the expenditure in-
curred.

My hon'ble friend Shri Venkata-
raman, moved an amendment, certain
_ portions of which appealed to me. To
that amendment, I have given another
amendment. 1f you Mr. Speaker, are
kind enough to waive notice, I shall
move it.

1 beg to move :

In the amendment proposed by Shri
Venkataraman, printed as No. 229, in
Jist No. 17—

(i) for “a recognised party or-
ganisation”  substitute “a party or-
ganisation or association”; and
®£(ii) add at the end “and not for
furthering the prospects of any
particular candidate”.
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Shri Venkataraman : What is the am-
endment ?

Dr. Krishnaswami : The amendment is
to add at the end of the words “and not
for furthering thc prospects of any
particular  candidate”. Suppose, for
instance, the Prime Minister goes to a
particular constituency and speak gene-
ralty furthering the Congress Party
without sponsoring amy particular can-
didate, that cannot be said to be part of
the clection campaign of the candidate.
But, supposing he goes to a particular
constituency and addresses 7 or 8 meet-
ings, then of course, it would be spon-
soring that particular candidate. Even
though he may not have said that that
candidate should be sponsored, all the
expenses that arc incured in this con-
nection should certainly be part of the
expenses which the candidate has to
submit. The same holds good for other
prominent leaders.

Shri Kelappan (Ponnani) : Does it not
make any difference if the expenditure
is incurred after the candidate is an-
nounced ?

Dr. Krishnaswami: The Court has
held that even if the candidate has been
announced, unless the expenditure is
specifically connected with his campaign,
it is not possible to say that it is part
of his expenditure. That is the law on
the subject.

Shri K. K. Basu (Diamond Harbour):
1 would like to understand your point.
Do you want to insist that even if the
name of the candidate is mentioned in
the circular.....

Dr. Krishnaswami: My hon. friend
will have to wait to understand my point
because 1 am elaborating it. Section 63
of the Representation of the People
Act of the United Kingdom rcads as
follows :

+63.—(1) No expenses shall, with
a vicw to promoting or procuring
the election of a candidate at an
election be incurred by any person
other than the candidate, his elec-
tion agent and persons authorised
in writing by the election agent on
account—
(a) of holding pubilc mcetings or
organising any public display ; or
(b) of issuing advertiscrents, cir-
culars or publications ; or
(c) of otherwise presenting to the
clectors the candidate or his
views or the extent or naturc of
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his backing or disparaging
another candidate.”
These are legitimate restrictions.
“There are certain exceptions provided
.and they are important.

“Provided that paragraph (c) of this
:sub-section shall not—

(i) restrict the publication of any
matter relating to the election
in a newspaper or other perio-
dical ; or

(ii) apply to any cxpenses not
exceeding in the aggregate the
sum of ten shillings which
may be incurred by an iadivi-
dual and are not incurred
in pursuance of a plan sug-
gested by or concerted with
others, or to expenses inCute
red by any person in travel-
ling or in living away from
home or similar personal ex-
penses.”

There is also a section about adver-
tisement, how much is permissible and
so on. It gives full latitude to any
political organisation to campaign or
-canvass for support. After all, this is one
.of the reasons for a party’s existence.
No one wishes to interfere with the
frecdom of a party. all that I suggest
is that in our championship of freedom
for a party, we should not forget that
‘we want to have a ceiling on expenses.
‘Without having a ceiling on ecxpenses,
we cannot give equality of opportunity
to all citizens who desire to seek elec-
‘tion to Parliament or to the Assembly.

1, therefore. think that it is unfor-
tunate that we should use the word
“recognised”. What" is recognised by
the Election Commissioner may not be
recognised by the people. What is not
recognised by the Election Commis-
-sioner today may be recognised to-
morrow by the people. The Fourth
Party in Parliament which consisted of
four individuals, Lord Randolp Chur-
chill, Mr. Malfour, Mr. Gorst and an-
other a potential force in the eighties and
was able to break Mr. Gladstone and
bring about a brilliant transformation
~of politics in the United Kingdom.
May I point out that some of the
arguments that have been propounded
-on the floor of this House today bear
a. family resemblance to the arguments
presented by Joseph Chamberlain in 1878
when he suggested that the Caucus,
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which was a political orgamisation,
should have the facility to incur unlimi-
ted expeaditure without being called to
account by any election court or elec-
tion tribunal. These were rejected by
the sound commonsense of the people
of the United Kingdom. The people
felt that if this view, was accepted indi-
viduals would be placed in a disadvan-
tageous position and the Caucus would
dominate the State. No ome wants
political parties not to organise and pro-
pagate their views. The question is
that whether they should be accountable
to the Election Commissioner for ex-
penses incurred in connection with - the
election of a candidate. 1 suggest that.
the House should give mature consi-
deration to this matter. T hope the
House would accept my amendment to
Mr. Venkataraman's amendment or the
amendment which has been moved by
my friend, Mr. Kamath, namely. the
omission of sub-clause (4) altogether.

Mr. Speaker : Amendment moved :

In the amendment proposed by Shri
Venkataraman, printed as No. 229 in
list No. 17—

(1) for "a recognised party orga-
nisation™ substitute “a party orga-
nisation or association” and

(ii) add at the end “and not for
furthering the prospects of any par-
ticular candidate.”

Shri Venkataraman: Discussion on
this clause has proved that simplifica-
tion of legislation is no virtue. Actual-
Iy, by trying to club together the major
corrupl parctices, the minor corrupt
pratices and the illegal pratices, we
have linded ourselves in this difficulty.
As the law now stands, expenses incur-
red by the party are covered under the
explanation to section 125.. There, it is
an illegal practice on the part of any
person to incur expenditure on account
of holding anv public meeting, or upon
any advertisement, circular or publica-
tion, or in any other way whatsoever.
The exception to this rule is contained
in the Explanation which says that if
any individual or organisation incurs the
aforesaid expenditure for the further-
ance of the prospects of the election of
a candidate. it is not considered to be
an illegal practice. Now that we have
omitted illegal practices, we find our-
selves in the position of having to pro-
vide for the need to protect the expen-
diture incurred by organisations or
political parties. That I thiak is the main
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difficulty in accepting the suggestion
made by my esteemed friend, Mr.
Chatterjee. He suggested the dropping
of sub-clause (4). What would be the
resuit u we drop altogether sub-clause
(4) of clause 77 ? It will again throw
open a question whether expenditure
incurred by organisations or parties are
or are not included in the calculation
of the total amount of expenditure.
Therefore, my submission is that we
have to substitute sub-clause (3) by
some acceptable form.

Shri N. C. Chatterjee : I may point
out that section 77(1) says that every
candidate shall by himself or by his elec-
tion agent keep a separate and correct
account of all expenditure in connection
with the election incurred by him or
authorised by him or by the election
agent to be incurred. I may refer to
one case. There was an old zamindar
over 80 years and his son was con-
testing the election. The manager and
the staff of the zamindar all canvassed
for the zamindar’s son. The election
_was set aside because the return of the
election expenses did not show the
salary of the manager and the zamindar
staff. The Supreme Court said that it
was thoroughly proper, because he
never incurred that expenditure and he
never authorised that expenditure.

Shri Venkataraman : This leads really
to the conclusion that whatever ex-
peaditure is incurred by any party with-
out a ceiling or without any limit would
not be considered to be election expens-
es of the candidate. And the result is
that all talk about ceiling vanishes.

Some Hon. Members : Certainly.

Shri Venkataraman : Is that what the
House wants ?

Some llo;l. Members : No.

Shri Vénkataramanm : From the trend
of the discussions, from the arguments
advanced the whole of yesterday, the
desire of the House was that we should
restrict the enormous expenditure by
organised parties. It was not the inten-
tion of the Members to allow unrestrict«
ed expenditure in the name of politcal
organisations.

; Shri S. S. More : You cannot prevent
at.

Shri Venkataraman : Therefore I am
only submitting that if you want to res-
trict, if it is the desire of the House that
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expenditure by political parties in fur-
therance of their candidates should also-
be restricted and that political parties-
should not be allowed to spend.
without any limit in furtherance:
of their candidates, then, certain res-
trictions would have to be placed in the
manner in which that expenditure is in-
curred. Therefore I have suggested that
in the place of sub-clause (4) the follow-
ing may be substituted. That is amend-
ment No. 229.

“The said expenditure shall not
be deemed to include any expendi-
ture incurred by a recognised party
organisation on election propagan-
da and publicity (such as holding
public meetings, posters and adver-
tisements) for furthering generally
the prospects of the election of can-
:iidates supported by it.”

I have no objection to accept
Dr. Krishnaswami's amendment which.
really goes to improve it, that is, and not
for furthering the prospects of any par--
ticular candidate.

Dr. Krishnaswami: What about the
other amendment ? 1 wanted that ‘re-
cognised’ party should be omitted.

Shri Venkataraman : His suggestion is.
not only the parent organisation, but
any association should be included.

Shri S. S. More: He said, omit the-
word ‘recognised’. It can be available
to all parties. - .

‘

Shri Venkataraman: There is only"
one difficulty about accepting the lan-
guage suggested by Dr. Krishnaswami,.
not for furthering the prospects of any-
particular candidate. Suppose there is a:
bye-election and there is only one can--
didate. The party organisation goes and!
does propaganda on alf of the party.
In that case, would it be an argument
that it is expenditure which is debitable-
to the individual ? What would it come-
to under the exemption granted under
the clause ?

Shri S. S. More : Can you suggest an:
amendment deleting the word ‘recognis--
ed’ with the addition suggested by Dr.
Krishnaswami ? It will be available to:
all the parties concerned.

Shri Raghavachari : Exactly.

Shri Venkataraman: So far as the:
word ‘recognised’” is concerned, I
have a suggestion to make, and I shalld
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be glad if the hon. Minister- would. con-
sider it. We can say that a recognised
party means a party-organisation which
has an election symbol. Election sym-
bol is given.... :

Some Hon. Members : 'No, no.

Shri Venkataraman : That would be
one of the ways in which it can be done.
Or, in the alternative we might say, it
may be determined in accordance with
the rules as may be prescribed. The
Rules will be laid on the Table of the
House.

Shri S. S. More: We consent to the
adoption of the Explanation given in
section 125 which is sufficiently compre-
hensive, which you have read. Leave
aside party. What is a party will be a
matter of interpretation. We have drop-
ped illegal expenditure. In this particular.
clause, we will insert this Explanation.

Shri Raghavachari: The amendment
is taken entirely from section 125. The
substance is the same. The word ‘re-
cognised’ is put in there. That is the
whole point.

Shri Venkataraman: So far as the
question of ‘recognised’ party is con-
cerned, 1 hold no strong opinion. I am
only anxious about the restriction of
expenditure by parties concerned. That
would be covered by the amendment
which 1 have submitted. So far as re-
cognised parties are concerned, it may
be left to the Election Commission to
decide in accordance with the rules
prescribed.

Some Hen. Members: No, no.

. Raghavachari : What about indi-
\éldu]als? Discrimination against indivi-
uals.

Shri 8. S. More: All talent will be
individual.

The Minister of Commerce snd In-
dustry and Jren and Steel (Shri T. T.
Krishnamachari) : What about super in-
dividuals like Shri S. S. More ?

Shri S. S. More : They will be in the
Congress party.

Shri Venkataraman: So far as the
point raised by Shri N. C. Chatterjee
with regard to the constitutionality of
sub-clause (4) is concerned, in all such
matters where there is a doubt whether
a particular provision is within the com-
petence of the House or constitutional,

2—129L.S. ’
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the Chair does not take the responsibi-
lity to give a ruling whether it is ultra
vires or intra vires, but says that it shall
be left to the court to decide and in-~
terpret, unless it is ex facie on the face
of it contrary to the Constitution.
Here my submission is that it is not ex
facie contrary to the Constitution. Un-
der article 324, powers are given to the
Election Commission. Secondly, the
Election Commission is an independent
authority and not an executive authori-
ty. Therefore, I submit that no ruling
peed be given on that. The amendment
may be considered on its own merits.

Pandit Thakur Das Bhargava : Under
article 329, any law framed under arti-
cles 327 and 328 cannot be questioned
in a court of law.

Shri Venkataraman: That is only
with regard to delimitation of consti-
tuencies.

Pandit Thakur Dss Bhargava : Kindly
see article 329. That is with regard to
all matters connected with elections.

Shri Venkataraman : Article 327 re-
lates to delimitation of constituencies
and all other matters.

Shri T. T. Krishnamachari : That does
not prevent Shri N. C. Chatterjee from
getting a brief.

Shri Kamath : I have no hesitation at
all in saying that by sponsoring this
amendment, the ruling party is laying
the axe at the root of fair and free
elections which are the very basis of
parilamentary  democracy. If this
amendment is accepted by the House,
India will be well set on the road to
plutocracy, and what is worse, pluto-
cratic autocracy. I have moved amend-
ment No. 129 seeking to omit lines 27
to 33 which include sub-clause 4 and
the explanation thereto.

What is the genesis of this amendment
that the Government is seeking to in-
corporate in this Bill? If you will
kindly turn to section 125 to which my
hon. friends have made reference, you
will* find that the party expenditure in
elections, though not required to be
authorised by the candidate or election
agent under section 125, had to be
shown in the -return. In Madhya
Pradesh, some Election Tribunals have
held that not to show such party ex~
penditure incurred in connection :with
the election would be an illegal prac-
tice and on that basis,. if the ceiling
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wis exceeded, the election could be set
aside. If this could be retained as it is,
that would be the best. But, they have
deliberately brought this amendment be-
fore the House. I suspect a sinister, ul-
terior design behind this amendment.
There is no room for laughter. It will
be clear in a few months. My hon.
friend Shri Asoka Mehta said that Rs. 3
crores have already been collected or
will shortly be collected. My informa-
tion is that not less than Rs. 5 crores
have been collected. My friend Dr. N.M.
Jaisoorya says Rs. 7 crores. This
money has got to be spent somehow or
other in coming elections. During the
last two or three years, the bye-elections
in various parts of the country, U.P,
Bihar, Bengal and Maharashtra recently,
have given jitters to the Congress party
and it is feeling jittery over the affairs.
They may not be upset over the verdict
in Bengal, Bihar or Maharashtra. They
may enjoy a little longer now; 1 will
not deal with that today. But now the
plan before them is how to win _the
coming elections. And this is the key-
stone to the arch of the plan.

crores have collected, and they shall be
spent somehow—gw#® NHror as the
saying goes—and that need not be
shown in the return of election expenses,
under this clause.

1 p.M.

My hon. friend the Minister-said
yesterday in the course of his reply,
and some hon. colleagues on the other
side of the House made a point, that in
an election every party will work for
its candidates generally and propagan-
dise its policy and programme, and not
work for any particular candidate. I
amr sorry, the experience during the last
election, the general elections I mean—
in by-elections we work for a particu-
lar candidate, we cannot get out of it
—the experience that I gained in the
general elections was quite the contrary
and I am grieved to say that the Prime
Minister himself set an example in this
matter, by not working for the party
as a whole but for particular candi-
dates. I would not have referred to’ this
matter at all, but this point has been
raised that in general elections a party
should work for its candidates as a
whole and not for individual candidates.
I refer to this matter in another con-
nection, during the debate on the Pre-
sident’s Address, and 1 would like to
revert to it because it is a moot point
in this particular discussion today.
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The Prime Minister, in the last gene-
ral elections, sent a letter marked ‘sec-
ret’ to Sheikh Abdullah, asking for his
help, for workers from Jammu and
Kashmir to help particular candidates,
named candidates, candidates by name,
in three constituencies : one, I would
not like to name, because- he is a mem-
ber of the House, and two other candi-
dates, Syed Ahmed in Hoshangabad
and Abdul Ghani in Gurgaon—as I said;
the other one being present in the
House, I would not like to mention
his name. These three names were
specifically mentioned by the Prime
Minister to Sheikh Abdullah in that
letter. 1 have got with me a photostat
copy of it and, Sir, if you so desire I
will place it on the Table of the House.

1 would like to press this point home
that the Prime Minister himself and
other Ministers also—about the latter I
have got no documentary proof—have
worked for particular candidates because
of communal, or may be secular, con-
siderations—in whichever way you may
like to put it. Here I would like to
read the last sentence of that letter.

Mr. Speaker : Does the hon. Member
mean that it was not open to a Minis-
ter to work ?

Shri Kamath: The panty works for
its candidates as a whole and not for
a particular candidate, in the general
elections. -

Mr. Speaker : Both ; it is open to any
person to work for any candidate.

Shri Kamath: Then the expenses
must be shown in the return of elec-
tion expenses. That is what I mean.
For instance, as regards Syed Ahmed,
suppose the Prime Minister had come,
and suppose Sheikh Abdullah or his
workers had come from Kashmir, in an
aeroplane. How will this work ? If this
new amendment is adopted, how will it
work in general elections and in a bye-
election ? In bye-elections the individual
candidates will be helped by a party, and
that will have to be shown in the re-
turn of election expenses if you want
free and fair elections. And in general
elections also it was proved that this
happened.

How is it possible to prove that so-
and-so worked for a particular candi-
date ? Therefore, the Tribunals have
held that party expenditure, wherever
public meetings are held and workers;
what are called ‘agents’ are arranged, &ll
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the salaries and remuneration paid to
them should be shown. One of my
friends referred to the fact that in a
particular constituency the Prime Min-
ister addressed eight meetings, in ano-
ther one meeting, and in another no
* meeting. Why should the expenses not
be shown in the returns of election ex-

penses ? It is very unfair not to show.

them. There is no-fairness if it is not
shown.

I therefore suggest that in fairness,
freedom and justice (Shri B. S. Murthy:
And fairplay) and fairplay, the provi-
sion should not be butchered to make a
Congress holiday in the next elections.

Sir, I shall just take a minute and a
half more and I will have done. I am
afraid that if this new clause is accept-
ed you will be only forging fresh fetters
on small parties, on individual candi-
dates, and taking away the fundamental
right of equal opportunity for all to
contest elections in a healthy demo-
cracy. You cannot escape from that
position. And I must tell the treasury
benches, the serried ranks of the trea-
sury benches—they are not serried now,
they are depleted, perhaps that is a
shadow of coming events, but let us not
refer to that just now—I would tell
them that what they are anxious about
today is that they want to win the next
elections by hook or by crook, more by
crook than by hook.

Shri V. G. Deshpande: Who is the
crook ?

Shri Kamath : That is their admission.
I tell them, they may win the elections,
but they will kill the soul of democracy,
of parliamentary democracy. They mray
gain a temporary advantage of win-
ning the elections, but they will do per-
manent damage to the foundations of
democracy, to the very fabric of demo-
cracy ; and with the foundation, so
weak and crumbling, the edifice of de-
mocracy cannot endure long.

I would tell them in the end that this
particular provision, read with subse-
quent provisions, provisions like elimi-
nation of corrupt practices, removal of
ballot papers—removal of ballot papers
is at present in the corrupt practices
list—it all points to one ignoble goal,
and that is winning the elections by hook
or by crook. I have only to say that
they may win the elections but they
w:ll deal a death blow to the foundations
of democracy and set India on the road
to a very vicious plutocracy.
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Shri H. N. Maukherjee (Calcutta
North-East) : I am very glad
Mr. Speaker, that I have this opportu-
nity of speaking just after Mr. Kamath
has concluded. Because, I must confess
that when Mr. Venkataraman placed
his amendment and when I noticed that
there was perhaps a remote chance of
his including recognised as well as un-
recognised party and other organisa-
tions within the ambit of his amend-
ment, I felt somewhat attracted to his
formulation. But luckily Mr. Kamath
has presented the case with such co-
gency and fervour that I revert to my
original position, which is this that we
support the deletion of clause (4) which
is _sought to be added to section 77 of
the original Act.

My reasons for it are not so particu-
larly recondite as the legal arguments
which were presented here in this
House. But I shall place my case purely
on the foundation of political ethics.
When I was speaking in the course of
the general discussion, I tried to point
out that if we are going to have a
worthwhile political atmosphere- in the
country, our elections must be conduct-
ted in such a fashion that we shall find
really voluntary and honorary workers
coming forward to work in the cause of
one candidate or of another. I take it
that the House is agreed, and certainly
the Select Committee is of the opinion,
that there should be a ceiling on ex-
penditure. As far as we are concern-
ed we want the ceiling to be at a lower
figure than the figure which is at pre-
sent allowed by the law; but we are
not in a position to fight over that at
the moment. But the principle of the
ceiling itself implies that we wish to
guarantee that extravagant sums are not
permitted to be spent by particular in-
terests or individuals in order to secure
the election of particular candidates. In
the Select Committee we have heard,
and all over the country it is common
knowledge, that in certain areas there
are people who have come forward for
election and spent five-figure sums for
the sake of their success. This kind of
thing is a scandal. It should not be
tolerated in a democracy.

So, the idea of a ceiling, the princi-
ple that the expenditure over elections
should be cut down to a minimum is
adopted by the House. If clause (4)
is retained, then there is certainly the
possibility that the principle is going to
be jeopardised and the desire of the
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House and of the country would be ge-’

gated. We cannot therefore permit any
party to have a carte blanche to spend
as much as it wishes for the sake of its
candidates. It is good that Shri Kamath
has pointed out certain instances as to
how leaders of parties, representatives
of parties, behaved on the eve of the
elections and also other times, and it is
good that we remind ourselves that
members of Government, the Prime
Minister ‘included, have conducted
themselves in a manner which certainly
is not in conformity with the democra-
tic interests of the people.

I know how the Prime Minister at the
time of the general elections would go
to particular constituencies where the
fight, as far as the Congress was con-
cerned, was stiff. I know he went to
Malabar. He went by special train to
Cannanore because there my leader
Shri A.- K. Gopalan was standing for
election. I could mention instances of
certain places in West Bengal which
were singled out for the Prime Minis-
ter'’s visit and he went there. I do not
know how he travelled. As far as I
could find out from indications which
appeared from time to time, I am sure
he travelled at public expenses because
he was Prime Minister of the country.
This is a kind of thing of which the
country should be told very openly that
this is being done. It is not only that
the Congress Party  organisation’s
moneys are stupendous. They have
mammoth funds at their disposal. In
the general discussion we had referred
to that sort of thing. I would repeat what
1 said then about the sugar scandal.
We heard of the sugar magnates’ deal
with the Congress Party and we know
why Shri Morarji Desai, the Treasurer
of the Congress Party, is so keen about
keeping Bombay out of Samyukta
Maharashtra because that is the way his
political bread is buttered. That is how
he is going to get money from financial
interests in that part of the country.

We should make sure that this kind
of expenditure is not permitted at all,
and therefore our idea should be to see
to it that election accounts are proper-
ly presented, and there certainly the Se-
lect Committee has done a good job of
work by pointing out that the election
accounts expected of a candidate should
not be so terrifically complicated that
nobody in all honesty and conscienti-
ousness can present such accounts. But,
after .we have simplified the procedure
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we- should make sure that every single
ascertainable item of expenditure has got
to be shown and-each political party
functioning in this country must show
the amount which it has spent for the
sake of particular candidates. This is
an obligation which is compulsory, and °
this is an obligation from which we
should not like to_ have any political
party trying to have its evasion. And
that is why I am quite ready to support
the idea of Shri Gadgil that these
parties should place all their cards on
the table, and on the eve of the elec-
tions they would tell the country how
much money they have collected as
election funds and how much money
they have spent for the sake of elections
and in regard to particular candidates.
Surely ways and means can be discover-
ed by which the allotment of the parti-
cular election expenses on parti-
cular candidates can be definitely speci-
fied. I feel, therefore, that from the
point of view of political ethics which is
of the very greatest importance, it is
necessary that we delete clause (4).

As I said before, at one time 1
thought that on account of the difficulty
of showing the really ascertainable
amount of expenditure for particular can-
didates, Shri Venkataraman’s amendment
might be considered, but after Shri
Kamath's speech I feel that the deletion
of this clause is the only way out and
therefore I very strongly suggest that
this clause is deleted.

Shri Pataskar? We have spent, I
think, more than two hours.

Dr. Krishmaswami : This is an import-
ant clause. )

“Mr. Speaker : I will call him next.

Shri R. N. S. Deo (Kalahandi-Bol-
angir): I have moved some amendments.
I would like to say briefly a few words
on my amendment No. 69. In my
amendment I have suggested that at
page 16 in line 27 the word - “not”
should be omitted. The effect of that
would be that instead of exempting
party expenditure from being included
in the returns, it would make it manda-
tory that party expenditure incurred by
a recognised party on a_candidate shall
also be deemed to be included in the
expenditure shown by the candidate.

The second amendment I have sug-
gested is to omit the word “recoge
nised”. It is admitted by everyone that
there must be parties for the proper
functioning of democracy. That nobody
disputes. But by having this recognised
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party here we are making a-discrimina-
tion between .party and ‘party. It was
suggested by :some hon. Member  that
even in the Principal Act the Explana-
tion to section 125 already exempts
party expenditure from accountability,
but 1 should like to point out that the
Explanation does not discriminate bet-
ween party and party.

[PANDIT THAKUR DAs BHARGAVA in the
Chair)

The Explanation includes any asso-
ciation or orgainsation. If the amend-
ment suggested by Dr. Krishnaswami
is accepted, then, of course, the matter
would be different. Otherwise, if you
have the words “recognised party”, it
not only leaves the decision to recog-
nise’ a party entirely to the discretion of
the Election Commission, but it also
amounts to discrimination.

I will not go into the constitutional
and ethical aspects of this subject. I
only want to draw your attention to the
question how these words ‘recognised
party” came into use. It was purely for
the purpose of allotting symbols during
the last elections that this question of
recognised parties came in. In the first
volume of the Report of the Election
Commission on the first general elec-
tions at page 188 you will find the
Commission has said :

“In fact the word ‘recognised’
is misleading in a sense. Even a
party which was not recognised
for the reservation of a common
symbol for all its candidates was,
all the same, fully entitled to put
up its candidates for every seat.”

And in actual practice also that has
happened in many cases. Though
parties were not recognised for the
allotment of a symbol, they put up
candidates for a large number of seats.
The only disadvanage which they had
to undergo was that they could not primt
their circulars, posters, leaflets etc.,
using a common symbol for all their
candidates, and therefore they had to
use ditferent symbols for every candi-
date set up. 1 submit that there is no
good reason why there should be any
such discrimination or why a.common
symbol should be refused whether it is
a well established and organised party
or whether it is a new party makes no
difference. The symbol is meant only
for facility of the party to print circu-
lars, posters etc., and having a com-
mon symbol is not in any way going
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to vitiate the elections. ‘Therefore, I do

not understand why the question of

recognition of parties at all has been

Il::"clyught in for the allocation of sym-
S.

It may be said that because the
chosen symbols were limited in num-
ber, unless there was some such res-
triction put, all the symbols might have
been used by different parties. But
certainly, that difficulty could have
been avoided by increasing the number
of symbols.

My submission is that the question of
recognised party, as you would notice
from the admission of the Election
Commission themselves, is meaningless.
It was there originally purely for the
purpose of allotment of symbols. There-
fore, it is strange that it has been
brought in sub-section (4) of proposed
section 77. 1 would suggest that the
word ‘recognised’ should be omitted.

It has been said that party expenses
should not be brought into account.
The effect on my amendment to do away

_with this provision by omitting the

word ‘not’ would amount to making
party expenses also part of the election
expenses of the candidate. A distinc-
tion should be made in the case of cx-
penditure incurred by a party for ge-
neral propaganda of its ideals, pro-
grammes, ideology, manifesto etc. Then,
there should be a distinction between
the party propaganda at the general
elections for the furtherance of the
prospects of all the candidates of the
party, and its propaganda in furtherance
of the prospects of a particular candi-
date in a particular constituency. I
would further suggest that a distinction
ought to be made between party pro-
paganda at a general election 3nd at a
bye-election. In a bye-election, ihe
whole party machinery is concentrated
for the success of a particular candi-
date.

Even if you say that general posters
and circulars in the propagation of the
party ideology or manifesto may be
exempted, still I could give you an
example of a- recent bye-election where
first posters were distributed asking the.
voters to vote for the Congress candi-
date with the symbol of the bullocks
with the yoke on, but later on, when
was not found sufficient enough, and
the personality factor also came in,
similar posters with letters in red, ap-
pealing to the voters to vote for the
Yuvaraj of that ' particular zamindari
were circulated. I submit that in such
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a case, there must be a distinction made
between the two types of posters. One
of them was clearly in the nature of an
appeal to the voters to vote for a parti-
cular person, namely the Yuvaraj ot
that particular zamindari, and thus soli-
citing votes in his favour. My submis-
sion is that there should be a distinction
made between these two types of party
propaganda general propaganda carried
on at the time of the general election in
furtherance of the prospects of the can-
didates of the party generally, and pro-
paganda carried on in a particular con-
stituency for the furtherance of the

prospects of a particular candidate, and
also propaganda carried on at a bye-
election.

Therefore, if at all you decide to
exempt party expenses, it would amount
to discrimination, and the very object of
your putting a ceiling would be defeat-
ed. It is agreed generally that the purity
of public life should be maintained, and
the very idea of a ceiling is with the

object of preventing money having any-

influence over these elections. That pur-
pose will not be served if you exempt
party expenses from accountability.

My submission is that by merely do-
ing away with recognised party also,
the object will not be achieved. We
shall have to go a step further. As you
will see from the Explanation that 1
have suggested in my amendment, even
expenditure incurred by any individual,
firm or company in furtherance of the
candidates of a party should be brought
in. To my mind, it is a much graver
danger, rather a menace to democracy,
if individuals, capitalists and financiers
are also.allowed to support party candi-
dates. It is much more dangerous than
even a few rich men utilising their
money for elections.

Our experience in the last general
elections, as well as the trends there-
after, have shown that gradually indi-
viduals will decrease, and there will be
only very few who might care to stand
as independents. But if capitalists and
financiers utilise parties for their own

purposes by contributing large sums of -

money and helping them during these
elections, then there will be a very
great danger. As you know, no person
gives financial help or *other kinds of
help to a party, without only purpose,
certainly, there is an obligation on the
party which takes aid from these finan-
ciers and capitalists. Ultimately, we find,
as we see in actual practice, that these
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governments, though they are ‘democra-
tic in name and form are tending to
become mere agents of those financiers.
and capitalists.

I can cite one example in this con-
nection. The Orient Paper Mill in
Orissa is a &mpany of Birlas,.and it
has been set up at Brajrajnagar. That
company has got 99 years’ lease of the
bamboo forests of Orissa, or at least
some parts of Orissa, at the ridiculous-
ly low royalty of four annas per hun-
dred. At the elections naturally, the
jeeps and vans and money of this com-
pany come to the aid of the Congress
Party.

Then, there are these kendu leaves
monopolies, about which I had spoken
last year also. In spite of agitation
against this, these monopolies continue
in Orissa even today, because these
monopolists had given a number of
jeeps, men and money in aid of the
Congress candidates at the different bye-
elections and elections.

What is more surprising is this.
This Orient Mills was polluting the
waters of the river Ib and the
Ib was polluting the waters of
the Mahanadi when the flow was
low in the summer. People of the
lower regions of the Ib and Mahanadi
cannot drink the water, nor even bathe
in it. They agitated. Ultimately, they
went to court and got a decree. But
what happened ? Subsequently, it is
open knowledge that at the dictation of
the company—a draft was sent by the
company—a law was passed in the
Orissa Assembly ousting the court’s
jurisdiction from these matters. The
law was called the River Pollution
Bill ; it was not actually prevention of
river pollution; it was rather to per-
petuate river pollution. This sort of
thing is done. What is the effect of
all this on the public mind ? The effect
is that gradually the administration is
becoming the agent of big money.
Therefore, it is very necessary to pre-
vent this sort of thing; not only ‘the
expenditure incurred by the party but

. also by the finantiers, capitalists, and

others in support of the party candi-
dates should be brought in. That is the
purpose of my amendment.

Shri Pataskar : It is really unfortunate
that the impending elections have led to
the introduction in the debate of a con-
troversy like this, a matter which ought
not to have been introduced. I do feel
that if properly this clause was consi-
dered two years back, there would not
have been this sort of, if I may call it,
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created opposition to a matter which, to
my mind, did not deserve all the bad
epithets that were showered upon it.

As I made clear in the beginning, in
all countries where parliamentary de-
mocracy of this type exists, parlia-
mentary election expenses incurred ge-
nerally for the cause they represent are
not included, and could not possibly be
included, in the expenditure incurred
by an individual candidate. I made it
perfectly clear that if a party were to
incur expenditure for the purpose of
the election of a particular candidate,
that was a different matter altogether.

However, this is a matter which has
arisen out of the consideration which
was bestowed upon it in the Select Com-
mittee by all groups of people under
your able Chairmanship. There is no-
thing absolutely new in the phraseology,
but there may be a little difference. I
would like to draw the attention of hon.
Members to the fact that originally in
the explanation to section 125, it was
mentioned :

“Any such expenses as aforesaid
incurred or authorised by any ins-
titution or organisation for the
furtherance of the prospects of
the election of a candidate support-
ed by such institution or organisa-
tion shall not deemed to be
expenses incurred or authorised
JWithin the meaning of this clause”.
Shri Kamath : Retain that.

Shri Pataskar: I will come to that.
Then we dropped that. With respect to
filing of these returns not only hon.
Members of one view, but all hen.
Members seemed to agree. It probably
arose out of realisation of the truth and
the facts of the case that the manner
of submitting returns was so compli-
cated, so unreal and so divorced from
the real facts, which every candidate,
whether he was of the Congress or of the
Socialist party or any other party, had
to deal with. So the Select Committee
thought that they must deal with the
problem in the best manner possible. I
know that it is not always possible in
human affairs to have an ideal state of
things, but I must say that the Select
Committee did make an effort, and in
the course of that effort, all that com-
plicated return was given up.

Then we considered the question
whether we should not also do away
with accounts themselves. There were
people who said, ‘Why do want to force
us to keep accounts which are not
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true?” This was very seriously consi-
dered, not merely by Congressmen, but
by everybody, Ultimately, as I said
day before yesterday, it was thought
that if expenses without any limit were
to be allowed, then probably it would
not be desirable. If you have to place
some limit on the expenditure to be in-
curred by a candidate, naturally the only
method by which it could be dome is to
know ultimately whether it is so or not
by asking the candidate to keep some
accounts. You may make it as simple
as you can at same time, it must be
accounts. Otherwise, what is there to
show whether he has exceeded it or
not ? It was with that idea in view that
we in the Select Committee
making a provision in this connection.
Therefore, it should be looked at from
that point of view this was the back-
ground with which this clause was
dealt with in the Select Committee.

In the proposed section 77(1), we
say :

“Every candidate at an election
shall, either by himself or by his
election agent, keep a separate and
correct account of all expenditure
in connection with the election in-
curred or authorised by him or by
his election agent between the date
of publication of the notification
calling the election and the date of
declaration of the result thereof,
both dates inclusive”.

As has been referred to in the
:geeches of other hon. Members, under

e law as it existed then, it was doubt-
ful as to from what time expenses in-
curred in connection with an election
had to be shown. There was the famous
Kappadi case. Therefore, in ‘section
77, we first of all said that it should be
only from the date of notification. Of
course, we cannot say that there was no
candidate before the notification. In an-
ticipation, parties may want to do many
things ; this applies not to the Congress
Party alone but to all political parties.
Therefore, looking to the facts of the
case, this was the suggestion made, that
it should be between the date of publi-
cation of the notification calling the
election and the date of declaration of
the result thereof, both dates inclusive.
Naturally, that is what we can compel
a particular candidate to do, if really, as
was suggested, we had to change the
original system in such a way that peo-
ple should. not be forced to do things
against their conscience. It was from
that point of view that this change was
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made in ‘séction ‘77(1), that he should
keep the accounts of election expenses
incurred or authorised by him or by his
election agent.

Shri N. C. Chatterjee himself, I think
in reply to the question put by Shri
Venkataraman, said that it was perfect-
ly clear here as to what accounts he was
asked to keep with respect to whatever
expenses were incurred or authorised
by him or by his election agent.

Having started with that decision, the
minimum they thought should be done
at that stage—there was no question. of
political parties ; that was a different
matter—while simplifying the procedure
about the returns and the accounts, the
Select Committee thought that if at all
we wanted to see that people were not
forced to do something, which every-
body complained was unreal, untrue
and what not—so many epithets were
used—they should make a provision
that no complicated return need be kept.
Therefore, they made this decision, that
no complicated return is to be filed.

The question may be asked: what
about sub-section (4) ? I will request
hon. Members to consider dispas-
sionately what the Select Committee
did. They thought that this was the
simple way to do it.

[MR. SPEAKER in the Chair]

Then, the Committee went over to
sub-section (2). It thought what should
be the particulars of this account. Na-
turally, it is difficult, when we are legis-
lating to imagine all sorts of things.
Therefore, it was thought that it should
be left to the rules. Then, sub-section
(3) says that the total cxpendlture shall
not exceed such amount as may be
prescribed. 1 believe nobody has ever
raised any objection to this. Let us
now see, sub-section (4). It says:

“The said expenditure shall not
be deemed to include any expendi-
ture incurred by a recognised party
organisation for furthering the
prospects of -the elecuon of cand;—
dates supported by it.”

This is being opposed by all the par-
ties in the Opposmon I might say that
this ‘was put in, not at the instance
of only party but it was thought that
when we are deleting -the provisions
about illegal practice etc’ under 126,
it should be made clear. This does not
add to what is contained in 77-(1). (/n-
terription). 1 would not like to be in-
tetrupted. I ‘have been hearing them
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with patience and let them :aHow me to

. After this, if anybody ‘wants’
let him ask me any question. I will ex-
plain as it is my duty to do so. But, I
do not want to be interrupted ; it would
neither be advantageous to the opposi-

tion nor to me.

What is contained in sub-section (4)
is more or less with a view to cleanng
any doubts which may arise particularly
in view of the way in which we pro-
ceeded to deal with this question in the
Select Committee. Therefore, it was
said that such expenditure shall not be
deemed to include any expenditure in-
curred by a recognised party or organi-
sation etc. I will come later on to re-
cognised party. It does not mean that
a recognised party can incur expendit-
ture for anything. Take any party. It
puts up some candidates. It carries on
general propaganda in favour of the
candidates which it may have set up.
Take any parliamentary constituency.
It consists of, probably, one member of
that party for the parliamentary consti-
tuency and some other candidates who
have been set up for seats in the Legis-
lative Assembly.. What does this sub-
section lay down? It says: any ex-
penditure incurred in furtherance of the
prospects of election of the candidates
set up by it. As I said before, if a
candidate receives Rs. 2,000 from the
party for his election, it will have to
be shown because it is just like his
borrowing from somebody else.

In the beginning, when the motion to
refer the Bill to a Select Committee was
made, there was a complaint that when
the party spends some money_on 4 or 5
candidates, one or two for the parlia-
mentary constituency and 3 or 4 for the
Legislative Assembly constituencies, it is
difficult to ascertain what portion of
that amount was spent separately on' a
particular candidate. It was said that
we would be submitting false returns.
Surely, this money is spent by the party
not in support of a particular candidate
but in sugport of the candidates it sets
up, for the propagation of the cause
which the party represents and for the
policy it advocates. Hereafter when
we progress with parhamentary demo-
cracy, it will possibly be more and more
on party basis that elections will be con-
tested.  That' is how parliamentary
system: has to " develop and there
is - doubt about it. This is  the
origin of - sub-section (4)  of section
77-in this: Bill—clause 41.- It does not
add to anything contained in sub-section
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(1). It-tries t6 make clear the interpre-
tation put upon-it. - My hon. friend
Shri Chatterjee agreed that it is clear.
In view of ‘that I was really surprised
that on account of the impending elec~
tions, sub-section (4) should have
created such a storm in the House. (4n
Hon Member : In a teacup.) It is not
something which the Congress party
wants to impose. It is said that _they
have collected fabulous funds. There
are some stories going current. As I
said yesterday, we should leave all these.
We should look at it from the point of
view that it is applicable to- all parties
and not from this angle or that angle.
How can there be a law which would
serve only one party and not the otHers?
I do realise the position of indivi-
duals which was pointed out by Shri
More. 1 sympathise with them in their
very difficult position. Having accepted
parliamentary democracy there is no way
out of it. Mere -intelligence does not
count nowadays. .

Shri V. G. Deshpande : It does not
count at all.

Shri Pataskar : For that they them-
selves are responsible. There may be a
time when their intelligency might be
utilised if they join the right parties.
There may be some individuals who want
to cling to something which is not agree-
able to the people. (Inferruption). 1
am not going to discuss these things.
So far as fhis question is concerned,
probably a great deal of the storm has
been created due to the impending gene-
ral elections and a good deal is import-
ed into it which is not there.

I was surprised that having said all
this there has been a constitutional mat-
ter also which has been raised. 1 will
bring to your notice the constitutional
position of legislation, of this kind. In
the Constitution itself you find a chap-
ter on Elections, Part XV. The first
article in that Part, article 324 reads :

“The superintendence, direction
and control of the preparation of
the electoral rolls, for :and.the con-
duct of, all elections to Parliament
and to the Legislature of every
State and of elections to the offices
of President and Vice-President
held under this Constitution,.. inclu-
ding the appointment of election
tribunals. for the decision of doubts
and disputes arising out of or in
connection with elections to Parlia-
ment and :to the Legistatures:of
States shalt-be vested in a Commis-'
sion....” '

17 MAY 1956

(Secondd Amendment) Bill 8720

What are our powers ?

We have got article 327 with regard to
our powers. 1 will try to avoid saying
anything which, at any time can’ be in-
terpreted to be something in the way of
curtailment of the powers of this House.
I equally appreciate with the other
members the realities of the situation
which have to be recognised by everyone
concerned, whether sitting on  these
benches or on those benches. Article
327 clearly lays down:

“Subject to the provisions of this
Constitution, Parliament may from
time to time by law make provi-
sion with. respect to all maiters re-
lating to....” .
Our power; therefore, ~to legislate
under article 327 is subject to the provi-
sions of the Consfitution, meaning there-
by also article 324. - It must be kept in
view by all hon. Members that although
article 327 gives this' power to us, it is
all subject to the other provision by
which for very good reasons we should
have the Election Commission as an in-
dependent authority, as an independent
body, free from the fortunes of politi-
cal parties, which may change from
time to time. The powers of this House
may be guided by those who may have
got the majority here. So, ‘it is rightly
put in the Constitution that in the matter
of elections and conduct of elections, the
powers of the House are subject to the
other provisions in the Constitution.
This has been very rightly made, and
that is the basis -on which we have tried
to maintain the purity of the elections.

1 was surprised that an eminent law-
yer like Shri Chatterjee should have
tailed to know 'the distinction between
the Election Commission and a public
officer appointed by the Government.
He quoted some ruling also. So far as
that ruling is concerned, there is no
question of delegation of power. You
may remember that we are trying to leg-
islate subject to the creation of an au-
thority which has - been given certam
overriding powers with respect tq the
conduct of elections in order that they
may be kept free and fair, not only for
this party or that party but for all."Just
as the Election Commissioner is
liable to be influenced by the party
in power, he is likely -to be
threatened - also or tried ‘to be induced
to do some wrong action by the other
side. All that should be avoided. ¥
we really want to keep to- the original
idea with which we' started, that' is,. to
keep' these elections ‘fre¢ and fair, that
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is not a wrong thing. In that regard,
with due respect I would say that my
hon. friend, Shri Chatterjee, who is not
here just now, quoted a case. We are
also in the habit of quoting cases only.
But the question is that that case re-
lated to some delegation of power to
some officers dealing with the trial of
criminal cases. Even there, the decision
is not uniform. There is another Sau-
rashtra case in which the same learned
Judges -of the Supreme Court have
taken a contrary view. It may be that
article 14 of the Constitution is the sub-
ject matter of interpretation so many
times by so many courts. Naturally in
a matter in which the facts of the case
vary, the ultimate judgment also varies.
1 was surprised to find that probably
my hon. friend, more experienced in
court work than in parliamentary work,
tried to argue as if it was a case being
argued before a judge, and he quoted
page number, paragraph number and
made reference to this remark and that
remark. I believe that this matter ought
to have been argued not on the basis
of what one learned Judge said. All
learned judges are bound to say some-
thing on the matters they have to deal
with, but this is entirely a different
question altogether. How can that
ruling be made applicable here—ruling
with respect to an officer being given
power by Government? We put some
government in power; that government
finds itself in power. Naturally that
delegation is altogether of a different
nature. Here, the powers of the Elec-
tion Commission are probably kept
there in the interest of the nation itself,
free from interference by any party. I
would make it clear not only today but
I did so on the occasion when this Bill
was discussed in the other House when
Pandit Kunzru raised a point, are you
going to do anything here by which you
are going to tamper with the constitu-
tional authority of the Election Commis-
sion, and I said “No, we cannot do it
and we will not do it.” Therefore, in this
matter all these arguments are of very
little use.

The Explananon says that the expres-
sion ‘“recognised party organisation
means a party organisation which has
been recognised by the Election Com-
mission in this behalf. Aswehave got
clause (4), it was thought that there
should be the Explanation also in order
to explain what is meant by “recog-
nised party”, and, therefore, it has been
put in here. After having considered
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this matter, I think that this was never
intended to be in the interest of the
Congress Party or the Communist
Party or the Socialist Party or any
other party that might legitimately crop
up.

Shri Asoka Mehta (Bhandara): How
legitimately ?

Shri Pataskar : Whatever it may be,
that was not the desire. The desire was.
that the particular propaganda made by
the parties, whichever party it may be,
should be avoided. That is the history
of this clause, and it was not put in
from any party motive. I did not find
even one-tenth of the heat which I
find in the House now, at the time when
this was discussed in the Select Com-
mittee. Now that the elections are very
near, probably many things might ap-
pear now which did not appear then.

T would here and now say that now
that this has been made more or less
a matter not of dispassionate considera-
tion but looked at from some party
advantage, the Congress Party or the-
Congress Government had never in-
tended and never intend that they
should have any privileges or any such
thing more than what the other parties
have. I find that practically all the
opposition parties are combined against
it and, therefore, I am prepared to-
agree that clause (4) may be deleted—
the whole of it and the explanation.

Shri S. S. More: I want to make it
clear that in my Minute of Dissent I
referrod to this.

Shri Dabhi : Regarding clause (4) of
proposed section 77, 1 want-to ask a
question. If there is only one candi--
date. ...

Mr. Speaker: The Wbole of clause-
(4) is going away ; that is what the
hon. Minister has said.

Now, what are the amendments to be -
put to vote ?

Shri Kamath :
No. 129. -

An Hon. Member : It is the same as.
159.

Shri Kamath: 1 had given in my
amendment “omit lines 26 to 32” but it
has probably been changed by the office-
into 27 to 33.

Shri Pataskar: It ought to be-
“omit lines 26 to 32” and not “omit
lines 27 to 33”.

My amendment is
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Mr. Speaker : The question is:
“Page 16—
omit lines 26 to 32"

The motion was adopted.

Mr. Speaker : That means that clause
(4) of proposed section 77 together with
the Explanation will be deleted.

2 PM. )

Shri R. D. Misra: (Bulandshahr
Distt.): There is my amendment
No. 210.

Mr. Speaker : Is the Minister accept-
ing it?

Shri Pataskar : No, Sir.

Mr. Speaker: I shall put all the amend-
ments to the vote of the House.

The question is: N

Page 16—

for clause 41, substitute :

“41. Omission of sections 16, 77

and 78.—Sections 76, 77 and 78 of
the principal Act shall be omitted.”

The motion was negatived.
Mr. Speaker : The question is:
Page 16—
for lines 27 to 40, substitute :

«78. Every candidate whose elec-
tion is challenged, shall, within se-
ven days of the receipt of notice
of the election petition challenging
his election, lodge with the Return-
ing Officer an occount of his elec-
tion expenses, which shall be a
true copy of the account kept by
him under section 77, and it shall
be open to the petitioner, within
10 days of the filing of the return
to file his objections, if any, to the
accuracy of the returns.”

The motion was negatived.
Mr. Speaker : The question is :
Page 16, line 27—
omit “not”

The motion was negatived.
Mr. Speaker : The question is :
Page 16—

(i) line 27—

omit “not”.

(ii) line 28—

omit “recognised” ; and
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(iii) for lines 31 to 33 substitute :

“Explanation 1—Where a party
incurs any expenditure for further-
ing the prospects of more than
one candidate in a House of the
People constituency, the propor-
tionate share debitable to each
candidate of the party for the
House of the People and for the
Legislative Assembly, shall be cal-
culated in accordance with the
principles and procedure as may be
prescribed by rules.

Explanation 11.—Expenditure in-
curreq directly or indire@y by in-
dividuals, firms or compames in aid
or furtherance of the prospects of
the party candidates, shall also be
deemed to be expenses incurred by
the party”.

The motion was negatived.
Mr. Speaker : The question is :
Page 16, line 28—
omit “recognised”

The motion was negatived.

Mr. Speaker : The question is:
Page 16—
omit lines 31 to 33.

The motion was negatived.

Mr. Speaker : The question is:
Page 16—
after line 33, insert:

“77A. (1) All the recognised
parties shall keep a separate
and correct account of all expen-
diture in connection with the elec-
tion incurred or authorised by
them between the date of publica-
tion of the notification calling the
elections and the declaration of the
results thereof, both dates inclu-
sive.

(2) The accounts shall contain
such particulars as may be pres-
cribed.

(3) The expenditure would be
divided by the total number of
candidates set up by the party and
the amount so arrived at would be
added to the total expenditure in-
curred by each candidate, and the
amount after this addition would
be treated as the total expenditure
incurred by the candidate of a re-
cognised party.”

The motion was negatived.
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Mur. Speaker+' The question is :
Page 16— =
for lines 34 to 40, substitute :
“78. Lodging of account with
the returning officer—(1) Any per-
son who intends to present an
election petition under this Act
shall give notice of his intention
to challenge the election within
ten days from the date of the de-
claration of the result of election
and shall deposit with the returning
officer a-sum of rupees two hun-
dred in the. case of an election to
the Hoyge of the People and rupees
one hiffidred.in the case: of an
election to the Legislative Assem-
bly of a State.

(2) Upon receipt of notice un-
der sub-section (1) the return-
ing officer shall ' immediately call
upon every contesting candidate :to
lodge with the returning officer
either in person or by a person
authorised in writing by -him in this
behalf an account of his election
expenses, which shall be a true
copy of the account kept by him
or by his election agent under sec-
tion 77 within thirty -days from
the date of the declaration of the
result of the election.

(3) If a person giving notice
under sub-section (1) of this sec-
tion does not present. an election
petition to the Election Commis-
sion under section 81 of this Act,
the amount deposited by him sha]l
be paid equally to the persons who
lodged the accounts of election ex-
penses with the returning officer
after three months of the expira-
tion of - the period of limitation
prescribed for the presentation , of
election petition under this Act.

(4) If an election petition is pre-
sented by the person refegred to in
sub-section (1) of this section to the
Election Commission, the amount
deposited by him with the returning
officer ‘under sub-section (1) shall
be returned to him on presentation
of a certificate from the ‘Electicn
Commission that he has filed an
election " petition challenging - the
election. .o

(5) Every contesting candiate
at an election shal, on béing called
upon by the returning‘officer ‘un-
der this section,. within thirty days
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from the date of election::of' the
—=zurned candidate or if there are
more than one returned candidate
at the election, and the dates of
their election are different, the later
of those two dates, lodge with the
returning officer either in person
or by a person authorised by'him
in this behalf an account of his
election expenses which shall be a
true copy of the account kept by
him or by his election agent under
section 77.”

The motion was negatived.
Mr. Speaker : The question is :

In the amendment proposed by
Shri Venkataraman, printed as No.
229 in list No. 17—

(i) for *“a recognised party or-
ganisation™ substitute “a party or
ganisation or association”; and

(ii) add at the end “and not for
furthering the- prospects of any
particular candidate”.

The motion was negatived.

Mr. Speaker : The question is :
Page 16, line 18—
omit “and correct”

The motion was negatived.

Mr. Speaker : The question is:
Page 16—
after line 33 add:

“Provided that no expenses shall
be claimed to be included in this
section which are incurred with the
authority or knowledge of the
candidate or his election agent.”

The motion was negatived.

Mr. Speaker : The question is:
Page 16—

for lines 27 to 30, substitute :

“(4) The said expenditure shall
not be deemed to include any ex-
penditure incurred by a recognised
party organisation on election pro-
paganda and publicity (such as
holding public  meetings add
issuing circulars, pamphlets, pos-
ters and advertisements) for fur-
thering generally the prospects of
the election of candidates support-
ed by it.”

The motion was - negatived.
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‘M. Speaker : The question:is :
“That clause 41, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 41, as amended, was added to
the Bill.

Mr. Speaker: The question is :
“That clause 42 stand part of
the Bill.” ’

The motion was adopted.
Clause 42 was added to the Bill.

Mr. Speaker : I shall put clause 47
to vote of the House

Pandit Thakur Das Bhargava: I
press my amendment No. 84 to this
clause.

Mr. Speaker : The question is :

Page 18—

after line 16, add:

“(2) In case the petition is not
dismissed under the provision of
section 85, the Election Commis-
sion shall at once issue a notice to
the candidate whose election has
been challenged or any other candi-
date for whom declaration is sought
that he may be declared elected un-
der the provisions of the preceding
article calling upon him or them to
file true copy of the accounts of
election-expenses required to be
kept under section 77 of the Act.

(3) The respondent or respon-
dents as the case may be shall com-
ply with such notice as soon as
possible and in no case later than
seven days of the service of such
notice provided that if such day
happens to be a public holiday the
compliance may be made on the
opening day after such holiday.

(4) In case of failure of com-
pliance with such notice with-
in the prescribed period
election of the returned candi-
date shall be declared to be
void by the Election Commission
and the petitioner or such other
candidate in respect of whom de-
claration was sought that he may
be declared to be elected shall be
debarred from claiming such de-
claration.

(5) On such accounts being
filed “within the prescribed period
the Flection Commission shall in-
form the petitioner that the ac-
counts have ‘been filed to enable the
petitioner to -imspeot them the file
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such fresh particulars of objection
in conformity with the provisions of
section 83(2) as he thinks fit with-
in a period of ten days from the
receipt of information given by the
Election Commission and such
particulars shall be treated as part
of the petition.

(6) In case the petitioner prays
for a declaration that he may him-
self be declared to be duly elected,
he shall file along with the petition
a true copy of his own accounts of
the election-expenses required to
be kept under section 77 of the
Act. If he fails to do so, he shall
be debarred from claiming as pro-
vided under section 84, that he
n:;y be declared to be duly elec-
ted.”

The motion was negatived.

Mr. Speaker : The question is:
Page 18—
for lines 15 and 16, substitute :

“Provided that the Election
Commission may, after giving the
petitioner an oppostunity of being
heard, condone such non-compli-
ance.” )

The motion was negatived.

Mr. Speaker : The question is :
“That clause 47 stand part of
the Bill.”

The motion was adopted.
Clause 47 was added to the Bill.
Clauses 43 to 46 and 48 to 64

Mr. Speaker: The House will now
take up clauses 43 to 46 and 43 to
64, both inclusive. We start at 2 P.M.
and conclude at 6 p.M. We have four
hours. Clause 43 to 46 and 48 to 64
shall have one hour. Clause 65 shall have
two hours and clauses 66 to 83 shall
have one hour. In all, we have four
hours. The hon. Members who want to
move amendments to this group of
clauses may do so.

Shri K. L. More (Kolhapur cum
Satara—Reserved—Sch. Castes): 1 beg
to move :

(i) Page 19—

after line 3 add :

“provided .further that if the
Election Commission. considers it
expedient so to do, it may appoint
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a person who has been a judge of
a High Court as the member of a
Tribunal.”

(ii) Page 23, lines 27 and 28—
for “the original decree” substi-
tute : .

“an original decree”.

‘Shri Kamath : I beg to move :

(i) Page 18—

omit lines 24 to 34.

(ii) Page 18, line 26—

omit “(other than Jammu and Kash-

(iii)) Page 18—
for lines 35 to: 37, substitute :
“(3) Every tribunal shall consist

of a single member who is or has
been a judge of a High Court”.
(iv) Page 19—
after line 3 add:-

“Provided further that where
the petition calls in question the
election of a Minister, Deputy
Minister or Parliamentary Secre-
tary, it shall be tried by a tribunal
consisting of a judge who neither
is, nor has been, a judicial officer
in the State where the Minister or
Deputy Minister or Parliamentary
Secretary hold office.”

(v) Page 22, line 6—

add at the end “or of any other Act
or rules relating to the election, or
by any mistake in the use of any
prescribed form.”

(vi) Page 23—
after line 5, add :

“Provided that if the person
affected by the order intimates his
intention of filing an appeal to the
High Court, the Tnbunal shall,
upon his executing a bond for such
reasonable amount as the Tribunal
may fix, stay operation of its order
till after the period of limitation
provided by sub-section (3) of
-section 116A for filing an appeal
to the High Court has expired.”
(vii) Page 23—
after line 5, add :

“Provided that it shall not so
take effect if any of the parties to
the petition give immediate notice
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of filing appeal under section
116A. .

(viii) Page 24—

omit lines 10 to 13.

Shri K. K. Basu: I beg to move:
(i) Page 18, Line 35—

for “a single member” substitute :
“not less than two members”

(ii) Page 18—

for lines 24 to 30, substitute :

“(2) for the purpose of consti-

tuting such Tribunals, the Election
Commission shall transmit the peti-
tion to the High Court having
jurisdiction in the State where elec-
tion was held. Such High Court
shall treat such petition in its ori-
ginal jurisdiction”.

(iii)) Page 18—

for lines 35 to 37, substitute :

“(3) Every tribunal shall consist

of a single member”.
(iv) Page 19—

for lines 4 to 11, substitute:

“(4) The Supreme Court in
consultation with Election Com-
mission shall frame such rules or
procedure for conduct of the
Election Tribunal petition”.

Shri Mulchand Dabe (Farrukhabad

Distt.—North) : I beg to move :

(i) Page 17—
after line 35, insert:

“(bb) shall contain a list of
documents on which the petitioner
propose to rely in proof of his
case and a list of witnesses with a
full description of each witness
giving his parentage, occupation
and place of residence ;”

(ii) Page 19—
for lines 24 to 26, substitute:

‘(b) in sub-section (2) for the
existing provisos, the following pro-
visos shall be substituted;

“Provided that the Tribunal
shall refuse to examine a witness
not included in the list contained
in the petition except on good or
sufficient cause being shown for the
non-inclusion in the list:

Provided further that the Tribu-
nal shall have in every case the
discretion to refuse for reasons to
be recorded in writing to examine
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.any witness or witnessesifit is of

the opinion that their evidence is
pot material for the decision of
the petition or that the -party ten-
dering such witness or witnesses is

doing so on frivolous grounds or

with a view to delay the proceed-
ings.”’

17 MAY 1956

(iv) Page 23—
after line 16, insert:

“60A. Amendment of section
116.—In section 116 of the prin-
cipal Act, for the words “the Tri-
bunal shall cause notice of such
event to be published in the official
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Gazette, and thereupon any per-
son who might have been a peti-
tioner may, within fourteen days
of such publication, apply to be

Shri Venkataraman : I beg to move :
Page 19, line 14—

“ " o: « otice substituted in place of such res-
?(f’te;aﬂis:‘ge insert  “after n pondent to oppose the petition, and
) shall be entitled to continue the

Shri M. L. Agarwal (Pilibhit Distt. proceedings upon such terms as

the Tribunal may think fit” the
words “the Tribunal shall hear and
decide the petition ex-parte” shall
be substituted.”

(v) 24—

after line 13, insert :

‘61A. Substitution of new section for
section 117.—For section 117 of the
principal Act, the following section shall
be substituted;

cum Barielly Distt.—East):
move :

(i) Page 21, line 29—

before “or” insert “which has mate-
rially affected the result of the
election”

(ii) Page 23—
for clause 60, substitute:

1 beg to

¢

“60 Substitution of new sections
for sections 108, 109, 110 and
111.—For sections 108 to 111 cf
the principal Act the following sec-
tions shall be substituted :

108. An election petition may be
withdrawn by the sole petitioner
or by all the petitioners, if there are
more than one petitioner, by an ap-
plication signed and verified as
grescribed by the sole petitioner or

y all the petitioners as the case
may be.

109. An application for with-
drawal before the appointment of
the Tribunal shall be made to the
Election Commission and there-
after to the Tribunal.

110. The Election Commission
.or the Tribunal as the case may be,
shall grant the application for with-
drawal subject to such terms about
costs as the Election Commission
or the Tribunal may think fit.

111. The order allowing a petition
to be withdrawn shall be Publish—
d in the Official Gazette'.’

«(iii) Page 23—
after line 16, insert:
“60A. Omission of section

115.—section 115 of the principal
Act shall be omitted.”

“117. Deposit of security—No
petition shall be entertained unless
the petitioner encloses with his peti-
tion a Government treasury receipt
showing that a deposit of one
thousand rupees has been made by
him in a Government treasury or
in the Reserve Bank of India in
favour of the Secretary to the
Election Commission as security
for the costs of the petition.”

(iv) Page 24—
for lines 20 to 25 substitute:

“119A. No appeal under Chap-
ter IVA shall be entertained unless
the person who prefers it encloses
with the memorandum of appeal a
Government treasury receipt show-
ing that a deposit of five hundred
rupees has made by him
either in a Government treasury
or in the Reserve Bank of India in
favour of the Secretary to the
Elecion Commission as security
for the costs of the appeal.”

Shri Seshagiri Rao: I beg to move:
(i) Page 19— '
for lines 4 to 9, substitute :

“(4) If any vacancy occurs in
any Tribunal the Election Commis-
sion shall as soon as practicable fill
the vacancy in accordance with the
foregoing provisions of this section,
and thereupon the trial of the peti-
tion shall be continued as if he had
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been on the Tribunal from the

beginning.”

(it) Page 21—

omit lines 28 and 29.

(iii) Page 21, line 34—

add at the end “improper rejection

of  any nomination”.

Mr. : All these amendments
are before the House.

Shri K. K. Basu: I have moved my
amendment relating to the composition
of the tribunals. The proposed section
86 contained in clause 48 says that each
tribunal shall consist of a single mem-
ber selected by the Election Commis-
sion from any of the lists maintained
by it under sub-section (2). Sub-sec-
tion says :

“For the purpose of constituting
such Tribunals, the Election Com-
mission shall obtain from the High
Court of each State....a list of
persons who are district judges in
the State and are in the opinion of
the High Court fit to be ap-
pointed as members of Elec-
tion Tribunals and shall main-
tain the list by making such altera-
tions therein as the High Court,
may, from time to time, direct.”

[MR. DEPUTY-SPEAKER in the Chair]

Then an explanation is given. The
Election Commission shall get a panel
of persons and the tribunal will consist
of a single member. The Election Com-
mission will nominate a person out of
that panel. Of course it 1s an indepen-
dent authority constituted under the
Constitution and we may have to give
some discretionary power. The Election
Commissioner is constitutionally inde-
~pendent of the executive. Even then,
he is an individual person who has to
look after the working of the election
machinery and the functioning of the
entire machinery including the compo-
sition of the tribunals. He has to act
on the advice and the guidance of the
Chief Electoral Officer of the State or
the person under him. Who are the
Chief Electoral Officers? They are not
independent persons ; they are not full-
time officers of the Election Commis-
sion. In most cases, he is under the
control of the executive of the State,
partly working under the guidance and
supervision of the Election Commission.
Therefore, I feel, whenever such discre-
tion s given to the Election Commis-
sioner to transmit a particular petition
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to an Election Tribunal, it is. not a good
practice to say that the Tribunal should
be composed of a single person. We
should see that persons who
seek justice before a  Tribunal
must have a feeling that it
will be done properly. We know that
District Judges theoretitally are under
the superintendence of the High Court
under the present system, but they are
largely guided and to some extent in-
fluenced by the executive. If an amend-
ment had been proposed in such a way
that a petition would be referred to the
High Court of the concerned State and
there may be an Election Bench for
the conduct of the work of an Election
Tribunal, then I could have understood
it, because in that case there would
have been no scope for the misuse of the
discretion or mis-application of the
power—I may be permitted, Sir, to use
the word ‘misuse’—as is feared in the

-present case. It is not humanly possi-

ble for the Election Commissioner to
really weigh and understand the quality
or the merit of individual persons. He
has to be largely guided by the execu-
tive.

I had first tabled an amendment No.
192, but today morning I have sent in
another amendment which says that this
Election Tribunal should be the High
Court of the particular State and it
should be conducted in its original
jurisdiction. I have suggested this be-
cause, I know from the experience of
the last Election Tribunal, that in some
of the cases the Election Commissioner
had no knowledge of the persons selec-
ted as members of the Tribunal. In one
case a member was somewhat related
or he had some interest in a particular
person. The Election Commissioner
himself, when later on the thing was
found out, said that it was difficult for
him to change the man. Then he utilised
some other influences and ultimately pre-
vailed upon the particular person to re-
sign from the membership of the Tri-
bunal. The Election Commissioner has .
certainly to act on the advice of the
Chief Electoral Officer, who is usually
an officer of the particular State. There-
fore, in spite of the Election Commis-
sioner’s independent authority, when he
has to use a discretion, it is humanly
impossible for him to judge and know
in details the merits and qualities of an
individual person. Therefore, he is like-
ly to be guided by the Chief Electoral
Officer, who, even today, is not an in-
dependent authority, but an officer of
the State concerned.
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Then, as I said, District Judges,
though they may be theoretically under
the superintendence of the High Court,
are largely influenced by the executive,
because the Judges have to think in
“terms of future appointments. There-
fore, their aim is to obtain the good-
will and support of the executive. Under
such circumstances I would urge upon
the Government to accept my proposi-
tion. We are often told it is very diffi-
cult to overburden the High Court
Judges with such work, because they
are already over-worked. Under such
circumstances, if you want to restrict
the Tribunal to- District Judges then I
would suggest that the number of mem-
bers in the Tribunal should not be less
than two. My idea is that two persons
cannot be of the same view and it is
unlikely that both of them will be in-
fluenced by the executive. Therefore, 1
again stress, if you want to restrict the
Tribunal to the District Judges, the
number should not be less than two. If
you can make it three, I do not mind.

One of the arguments advanced in
favour of decreasing the number of
members of the Tribunal is that it is
very difficult to find persons. But I
feel, after the simplification of the law
and the rules made thereunder, it is
very unlikely that we will have so many
election petitions in future. 1 would,
therefore, repeat- that if you want to
restrict the membership of the Tribunal
to the District Judges only, then the
number should not be less than two.

I bave given an amendment _this
morning saying that the Election Com-
missioner after accepting a petition
should transmit that to the High Court
of the State in which the election was
held and the High Court in its original
jurisdiction should conduct the proceed-
ings. It should be entirely left to the
judiciary to determine in which _way the
Tribunal should be composed, in which
way the election petition is heard and
judged.

With regard to the procedure also I
have suggested an amendment. I have
suggested that the Supreme Court in
consultation with the Election Commis-
sioner should lay down certain rules of
procedure for the conduct of the Tribu-
nal. I urge upon the hon. Minister to
consider this aspect also.

I am sure the House will agree with
me that we should make this parlia-
mentary democracy fool-proof and real-
ly acceptable to the people. The peo-

ple must have confidence even in the .

3—129 L. S.
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Tribunal that may be constituted to
consider petitions challenging an elec-
tion. The Tribunal should be such over
which the people will have the greatest
confidence. Under the Constitution we
have High Courts and Supreme Court.
Even today people have a great amount
of confidenge on these organisations.
Therefore, I would urge upon the Min-
ister to accept my amendment suggest-
ing that these cases should be referred
to the High Court of the State where
e particular election was held. I hope
gon. Minister will be pleased to ac-
cept it and the House will support it.

Shri M. L. Agrawal: Sir, my first
amendment is amendment No. 25 to
clause 54. You will find that in this
clause, there are several sub-clauses
under section 100(1). I refer to sub-
clause (c). In that it is said :

“Subject to the provisions of
sub-section (2), if the Tribunal is
of opinion that any nommauon has
been improperly reject

then “the Tribunal shall declare the
election of the returned candidate
to be void.”

My amendment to this sub-clause is
that it should not be made the thumb
rule that everywhere when the nomina-
tion paper has been improperly rejected
and election should be declared void,
because there are cases in which it may-
bring about hardship to the returned
candidate. I do not want to waste much
time of the House, but I would just
illustrate my proposition by giving am
example. ‘Supposing there are two
parties in the field, the Communist
Party and the Congress, and they put
up two candidates each, and the nomi-
nation papers of both the candidates of
the Communist Party are accepted, while
the nomination paper of one of the
Congress candidates, who is a real can-
didate, is accepted and that of the other
candidate is reject Chatterjee
has given examplts where people some-
times purposely file wrong nomination
papers with a view that it may be reiec-
ted—in that case, if one of the two
Communist candidates drops out, then
there is a straight fight between the
Congress candidate and the candidate
of the Communist Party. It is often
seen that parties put up one dummy
candidate so that he may be a standby
candidate, in case for some reason the
nomination paper of the real candidate
is invalidated. Now, if in the example
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I have cited, the Congress candidate
loses in the straight fight, would it be
any reason in the circumstances, only
because the nomination paper of the
dummy candidate has been rejected,
that that man can go and challenge the
election of the Communist candidate ?
This would work hardship. It may be
said, as it has been said already, that
the Election Commission should not re-
cognise dummy candidates. But these
things can be settled by evidence as so
many other things are settled. If the
Tribunal comes to a decision on evi-
dence given in the case that the candi-
date whose nomination paper was re-
jected, was not an intended or real can-
didate, there is no reason why the Com-
munist candidate, who has been retirn-
ed certainly after having fought the
election, should be asked to vacate his
seat and face the constituency again.
Therefore, I would submit, that in this
clause the same test should be applied,—
the test that we had applied m sub-
clause (d) which says :

“that the result of, the election,
in so far as it concerns a returned
candidate, has been materially
affected—"

Unless the result is materially affect-
ed, which can be seen by the evidence,
no election should be set aside simply
because there has been an improper re-
jection of the nomination paper. That
is about amendment No. 25.

My amendment No. 26 is about
clause 60, and it deals with sections
108 to 114 of the principal Act. These
sections occur under chapter IV which
deals with withdrawal and abatement of
election petitions. In these sections it
has been laid down that when a sole
petitioner or if there are more than one
petitioner applying for withdrawal of
the application, then it may or may not
be withdrawn. If it is withdrawn, the
notification has to be made and some
other persons have to be invited to take
the place of the petitioner or of the
respondent. These provisions are very
harassing to the returned candidate.
‘Why should the law make it obligatory
for other persons to come in to take
the place of the petitioner or the res-
pondent? When they had a chance
they did not think it proper or neces-
sary to join. The verdict of the elec-
torate should not be challenged casily
and should not be made a cheap affair
for anybody to challenge the election.
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Within the time allotted, the man makes
a petition and for some reasons he
withdraws it. So, why should the law
force the public to come and take his
place and harass the respondent fur-
ther ? So, in this amepdment, I wanted
to put in a simple provision that when
a man wants to withdraw a petition he
may be allowed to do so. When the
respondent dies, the petition may be de-
cided ex parte. There should be no
necessity for any artificial respondent to
be created and prolong the agony of the
petitioner for nothing. Also we need
not hang the sword of Democles over
the successful candidate by these provi-
sions. I have every hope that the hon.
Minister, who stands for the simplifica-
tion of the law would see the point be-
hind this amendment. Some of the peti-
tioners file petitions for blackmailing the
candidate and put the returned candi-
date to much harassment, and so they
should not be encouraged by the pre-
sent provisions of this chapter. They
should be simplified in the way I have
indicated.

My amendment Nos. 27 and 28 also
refer to sections 115 and 116 of the
principal Act under the same chapter,
that is chapter IV. 1 want to omit sec~
tion 115 which reads as follows :

“After a notice of the abatement
of an election petition is published
under section 113 or section 114,
any person who might himself have
been a petitioner may, within four-
teen days of such publication, ap-
ply to be substituted as petitioner
and upon compliance with the con-
ditions of section 117 as to secu-
rity shall be entitled to be so subs-
tituted and to continue the pro-
ceedings upon such terms as the
Tribunal may think fit”.

I think this section is unnecessary
and should be omitted.

Then there is section 116. It is laid
down in section 116 as follows :

“If before the conclusion of the
trial of an election petition, the sole
respondent dies or gives notice
that he does not intend to oppose
the petition or any of the respon-
dents dies or gives such notice and
there is no other respondent who is

posing the petition, the Tribunal
shall cause notice of such event to
be published in the Official Ga-
zettee, and thereupon any person
who might have been a petitioner
may, within fourteen days of such

~
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publication, apply to be substituted
in place of such respondent to op-
pose the petition, and shall be en-
titled to continue the proceedings
upon such terms as the Tribunal
may think fit”.

1 think this search for a new respon-
dent is quite unnecessary and harassing
to the petitioner. Therefore, I say that
in place of the words “The Tribunal
shall cause notice of such event....”
etc., the words “the Tribunal shall hear
and decide the petition ex parte” shall
be substituted. That makes the law
simple and it does away with the neces-
sity of searching for a new petitioner
and a new respondent. This would be
t2118e effect of my amendment Nos. 25 to

I have given amendment No. 30 just
to add a new clause 61A, which seeks
to substitute the present section 117 of
the Act.

By my amendment No. 31, which is
only a verbal amendment, I have tried
to improve the language of section
119A. Section 119A, as appearing
under clause 63 of the Bill, reads as
follows :

“Every person who prefers an
appeal under Chapter IVA shall
enclose with the memorandum of
appeal a Government treasury re-
ceipt showing that a deposit of five
hundred rupees has been made by
him either in a Government trea-
sury or in the Reserve Bank of
India in favour of the Secretary to
the Election Commission as secu-
rity for the costs of the appeal.”

1 have no objection to the purpose
behind this phraseology. But I object
to the phraseology. There must be a
provision that if a person who prefers
an appeal does not comply with the
provisions, his appeal should not be
entertained. So 1 have changed the
phraseology as follows :

“No appeal under Chapter IVA
shall be entertained unless the per-
son who prefers it encloses with
the memorandum of appeal a Gov-
ernment treasury receipt showing
that a deposit of five hundred
rupees has been made by him
either in a Government treasury or
in the Reserve Bank of India in
favour of the Secretary to the Elec-
tion Commission as security for
the costs of the appeal.”
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This includes a provision that in case
he does not discharge the liability im-
posed on him by this provision the
appeal would not be entertained. The
only objection to this was there is al-
ready section 117 by which security has
to be deposited at the time of filing the
petition and so the same phraseology
has been used. I think that no phraseo-
logy should be sacrosanct if it does not
bring out the purpose which is intended
to be conveyed. Therefore, by amend-
ment No. 30, I want to change the
phraseology of section 119A. By amend-
ment No. 30, I seek to change the
phraseology of section 117 also of the
principal Act, to bring it into confor-
mity with section 119A as proposed in
my amendment No. 31. This phraseology
I think, is the right one. Therefore, I
commend my amendment Nos. 25, 26,
27, 28, 30 and 31 to the acceptance of
the House, Amendment Nos. 30 and
31 are verbal changes but they are im-
portant.

Shri Venkataraman : My amendment
No. 135 is a very simple one. Under
clause 49 of the Bill, power is granted
to the Flection Commission to withdraw
any petition pending before the tribunal
and then transfer it to another tribunal.
My amendment states that such a trans-
fer shall be made only after notice to
the parties is given. My amendment
reads thus :

Page 19, line 14—

after “stage” insert
to parties” and

“after notice

\

This word “and” would make the
syntax correct. The clause would then
read as follows :

“The Election Commission may
at any stage, after notice to parties
and for reasons to be recorded,
withdraw any petition pending be-
fore a Tribunal and transfer it for
trial to another Tribunal....” etc.

The object of this amendment is to
comply with certain observations made
by the Supreme Court in respect of cer-
tain transfer of cases in an income-tax
matter. It was considered by them that
such transfers without notice would
militate against the principles of na-
tural justice. Therefore, since this power
given for the first time under the new
Bill, we may comply with the require-
ments of natural justice and see that
notice is given.
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Shri Kamath : Having run the gamut
of the trial of election petitions from
the lowest stage of the Tribunal,
through the intermediate stage of the
High Court, to the last stage of the
Supreme Court, I trust and I venture
to hope, that you will agree that I am
somewhat more competent to speak on
these clauses than most of my hon. col-
leagues in this House.

‘Mr. Deputy-Speaker: Even otherwise.

Shri Kamath : Fortunately or unfor-
tunately, I have some experience of the
functioning of Tribunals and the High
Courts and the Supreme Court. There-
fore, I will crave your indulgence to
dwell a little more elaborately than
others have done....

Mr. Deputy-Spenlmr:"I‘here is time
only up to 3 o'clock for this group.

Shri Kamath: I will take only 5 or
6 _minutes.

I need not mention the amendments,
because I have already given them se-
parately—amendments Nos. 131 to 134
and 160 to 163. The first amendment
relates to the constitution of the Elec-
tion Tribunal. Under the present Act,
the composition of the Tribunal is rough-
ly one serving District Judge plus a re-
tired District Judge plus an advocate of
more than ten years’' standing at the
bar. The former Chief Justice of India,
Mr. Mehr Chand Mahajan himself while
arguments were in progress in my
case before the full bench with all the
7 judges sitting, had some harsh things
to say about the way some of these
Tribunals had worked. I would not

quofe those remarks here, but the trend
of his remarks was, that but for articles
136 and 226 of the Constitution, jus-
tice would not have been done to many
candidates who had lost or some candi-
dates who had unfairly won the elec-
tion to the Parliament and to the State
Assemblies. I would personally sug-
gest that instead of the Tribunal con-
sisting. of three persons, a serving. Dis-
trict Judge, a retired District Judge and
an advocate, there should be a single-
member Tribunal who is a High Court
Judge and the Election Commission, as
soon as it receives the petition, should
forward it to the Chief Justice of the
State in_avhich that petition has arisen,
and that Chief Justice might refer it to
.one of his colleagues for trial. I do not
know whether the | Government is pre-
pared to accept. that amendment. But,
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if it is not accepted, I would at least
insist that the following amendment of
mine should be accepted :

“Provided further that where the
petition calls in question the elec-
tion of a Minister, Deputy Minis-
ter or Parliamentary Secretary, it
shall be tried by a tribunal consist-
ing of a judge who neither is, nor
has been, a judicial officer in the
State where the Minister or Deputy
Minister or Parliamentary Secretary
holds office.”

This has struck me, because a peti-
tion which called in question the elec-
tion of the former Finance Minister of
my State, Madhya Pradesh, Mr. Brijlal
Biyani, was dismissed by the Tribunal
on a very technical ground. It was dis-
missed on the ground, I believe, that it

" was presented one day late and by an un-

authorised person not having the
power of attorney or something like
that. It took a long time to go to the
Supreme Court and the Supreme Court
passed severe strictures on the way in
which the Tribunal had behaved. The
Supreme Court passed orders to the
effect that that petition should be tried
by a Tribunal consisting of Judges from
outside that State. A Tribunal con-
sisting of District Judges and advocates
from Bombay State was constituted to
try the election petition which called in
question the election of the Finance
Minister of Madhya Pradesh.

The Deputy Minister of Produnction
(Shri Satish Chandra) : What about Cen-
tral Ministers?

Shri Kamath: I can speak only of
cases about which I have personal know-
ledge. Therefore, this amendment is a
very salutary one and must be accepted
if we are to have a fair trial of election
petitions.

The other amendment is rather con-
sequential to what I moved yesterday.
1t relates to the deletion of Jammu and
Kashmir. I will not labour that point
again, because that aspect of the matter
was discussed yesterday and it was not
accepted by the Minister and therefore
by the majority party.

I would come to the last point which
is covered by my amendments Nos. 160
to 163. An amendment is sought to be
made in clause 54 of the Bill, to section
100. of the principal Act. It is a very

important section in the principal Act
which deals with the grounds on which
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an election’ is declared void by the Tri-
bunal. The tail of sub-clause (c) of
sub-section (2) of section 100 of the
principal Act contains the words “or of
any other Act or rules relating to the
election, or by any mistake in the use
of any prescribed form”. That ground
is sought to be eliminated now. I do not
know why. The Minister should ex-
plain why this amendment is brought in
here seeking to delete or eliminate the
portion I have mentioned from the
grounds on which the election can be
declared void.

Lastly, I come to amendment No.
161. The present clause 59 says :

“Every order of the Tribunal
under section 98 or section 99 shall
take effect as soon as it is pro-
nounced by the Tribunal.”

The present Act provides for its
taking effect after its publication in the
Gazette. Suppose the respondent is
unseated as a result of the election peti-
tion. If it takes immediately, what
happens ?- He loses his seat and even if
he wants to appeal later to the High
Court or to the Supreme Court under
article 136 of the Constitution, the
High Court cannot reinstate him in his
seat, nor can the Supreme Court do it.
Therefore, 1 have moved the following
amendment :

“Provided that if the person
affected by the order intimates his
intention of filing an appeal to the
High Court, the Tribunal shall,
upon his executing a bond for such
reasonable amount as the Tribunal
may fix, stay operation of its order
till after the period of limitation
provided by sub-section (3) of
section 116A for filing an appeal
to the High Court expired.”

1 think this is a very necessary safe-
guard against the injustices being per-
petrated by Tribunals and I have no
doubt that it will be accepted by the
House in the interests of justice and
fairplay. I do not propose to press
amendment No. 162, because it is co-
vered by amendment No. 161. Amend-
ment No. 161 is precise.

By my last amendment No. 163, I

to omit lines 10 to 13 of the
clause 116B. I do not see the point in
" this. It says:
“The decision of the High Court
on appeal under this Chapter and
subject only to such decision, the
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order of the Tribunal under section
98 or section 99 shall be final and
conclusive.”

I suppose even in the present Act a
similar provision was made, section
105. So many petitions were taken up
to the High Court and Supreme Court
and the Supreme Court has held that it
is final and conclusive only under this
Act. The constitutional powers of the
High Court and the Supreme Court are
unfettered by the provisions of this
Act. So in saying that this order shall
be final and conclusive, I do not see
any point. As a matter of fact, the
High Court may in its inherent powers
grant leave to appeal to the parties con-
cerned. If the party does not get leave,
he may move for special leave in the
Supreme Court. Therefore, 1 suggest
that the proposed new sub-section that
the decision shall be final and conclu-
sive may be omitted. I move all the
amendments except amendment No.
162 and commend them to the House.

Shri K. L. More : Mr. Deputy-Speak-
er, my first amendment is No. 24 to
clause 48. The amendment is :

Page 19, after line 3, add:

“Provided further that if the
Election Commission considers it
expedient so to do, it may appoint
a person who has been a judge of
a High Court as the member of a
Tribunal.”

Ordinarily a Tribunal shall consist of
a serving district judge. This amend-
ment seeks to empower the Election
Commission to appoint a retired High
Court judge as a member of a Tribunal
if it likes to do so in any case. I do
not wish to say anything more about
this amendment.

My next amendment No. 29 to clause
61 reads as follows :

Page 23, lines 27 and 28, for “the

orignal decree” substitute “an ori-

ginal decree”. - :

This amendment simply seeks to ra-
tify a printing mistake.

Then, I come to my amendment No.
32 to caluse 68A. That is a new clause.
The amendment reads as follows :

Page 27, after line 36 add—

“68A. Amendment of section
236.—In section 136 of the princi-
pal Act, in clause (d) of sub-sec-
tion' (1), after the words “to any
person”, the words “or receives
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any ballot paper from any person
is in possession of any ballot
paper" shall be inserted.”

Under the existing law, supply of
ballot paper without due authority is
an offence. Receiving or possession
of any ballot paper without due autho-
rity is not an offence. This amendment
seeks to remove this lacuna.

With these words, I commend my
amendments to the acceptance of the
House.

Shri Mulchand Dube: Mr. Deputy-
Speaker I have moved amendments 191
and 193. Amendment No. 191 relates
to clause 45. I shall read clause 45,
section 83(1).

“83(1) An election petition—

(a) shall contain a concise state-
ment of the material facts
on which the petitioner re-
lies;

(b) shall set forth full particulars
of any corrupt practice that
the petitioner alleges including
as full a statement as possible
of the names of the parties
alleged to bhave committed
such corrupt practice and the
date and place of the commus-
sion of each such practice;”

By this amendment I wish to add
another clause (bb), which reads as
follows :

“(bb) shall contain a list of
documents on which the petitioner
proposes to rely in proof of his
case and a list of witnesses with a
full description of each witness
giving his parentage, occupation
and place of residence ;”

The object of moving this amend-
ment is, so that the case may not be
manufactured during the trial. Every
body who has had anything to do with
the trial of cases or the conduct of cases
will readily admit that cases have a
tendency to develop and grow with the
lapse of time. If a case is allowed to
hang for a year or two or six months,
the chances are that it will develop and
in many cases, things which were not
in the contemplation of the parties al
the time when the petition was filed
would be included in it. Having re.
gard to the nature of election cases, it
would also be, Isuppose, admitted that
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every candidate has a large number of
voters at his back and these voters or
electors are in many cases more interest-
ed in the success of the petition than
perhaps the candidate himself. There-
fore, there is possibility of evidence
being manufactured, documents being
forged and in other ways, the case being
bolstered up. For this reason, I sub-
mit that it is necessary that the peti-
tioner at the very earliest stage of the
case, should be confined not only to
the allegations, but also the documents
on which he wants to rely as also the
witnesses that he wants to produce.
This occurred to me from the provisiop
in the Criminal Procedure Code that
has recently been passed by this House
under which, a party who files a com-
plaint has to give a list of witnesses on
the very first day and when the date is
fixed for hearing, he has to produce his
witnesses unless for sufficient cause, he-
is unable to do so. A similar provision
occurs in the Civil Procedure Code
also, that the documents on which the
party wishes to rely have to be entered
in a list to be attached to the plaint
So, I submit that if even in ordinary
cases in which an individual is interested
it would be possible for documents to
be manufactured at a later stage or
witnesses to be got up -easily, in elec~
tion cases, it is more so. For that
reason, I have moved the amendment
and I hope the hon. Minister will ac-
cept it as a simple one, that
the pefitioner should be confined to
the documents that he wishes to
produce at the earliest possible stage
and that he should also be gonfined to
the witnesses that he wants to produce.

There is a consequential amendment
that deals with the old section 90
There, one proviso has been deleted and
another retained. The second provisn
which has been retained reads as fol-
lows :

“Provided further....”
The word “further” has been deleted:

“Provided that the Tribunal shall
have the discretion to refuse for
reasons to be recorded in writing
to examine any witness or witness-
es if it is of the opinion that their
evidence is not material for the de-
cision of the petition or that the
party tendenng such witness or
witness is doing so on frivolous
grounds or with a view to delay
the proceedings.”
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mi power is already- there. By my
amendment No. 193 I' wish to make
a further proviso :

“Provided that the Tribunal
shall refuse to examine a witness
not included in the list contained
in the petition except on good or
sufficient cause being shown for
the non-inclusion in the list:
and a second proivso :

“Provided further....”

will remain as it is in section 90. This
is merely a consequential amendment to
the one proposed by me to clause 45.
If that amendment is accepted, this will
necessarily follow, and I hope the hon.
Minister will have no difficulty in ac-

cepting the amendment that 1 have
moved.

Shri Seshagiri Rao (Nandyal): My am-
endments are Nos. 230, 231 and 232.
Amendment Nos. 231 and 232 have
been argued at length by my friend Shri
M. L. Agrawal. I do not want to re-
peat the same arguments, but I would
submit that the way in which he has
given the amendment is different from
the way in which I have given. Impro-
per rejection of a nomination paper
should not by itself be a ground for in-
validating the election. In the present
clause this comes as clause (c), reading:

“That any nomination has been
improperly rejected”.

Instead of coming there, I want it to
come under clause (d), i.e., under the
head that the result of the election has
been materially affected. Under it you
will find there are two or three items.
1 want that the election should be in-
validated only if it is materially affected
by the improper rejection of a nomina-
tion paper, and therefore I have sug-
gested that the words “improper rejec-
tion of any nomination” should come at
the end of line 34 in page 21, ie.,
at the end of (d) (i), instead of the
word; coming as they do in the clause
at (c).

Coming to clause 48, 1 would like to
make a few observations. I do not know
why retired district judges are disquali-
fied from being members of the Tri-
bunal. In the old act, in section 86
» the wording is :

-

“a list of persons who are or
have been district judges in the
State or who are in the. opinion of
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the High Court fit 1o be appointed
asalmembers of the Election Tribu-
nals”

So, when we are taking away the
non-official element from the panel of
the Members of the Tribunal, should
we not have at least retired District
Judges who are no longer within the in-
fluence and pressure of the Government
in power ? Under clause 48 the propo-
sed new section 86(2) reads:....“a
list of persons who are district judges
in the State”, but it should be made
“who are or have been district judges”
as is the wording in the original section
86(2). That would eliminate the dan-
ger that only officials are made mem-
bers of the Tribunals. The retired dis-
trict judge will be in a position to give
his opinion impartially as he will have
nothing to do with the Government.

I have suggested one more amend-
ment which is very simple. It is not a
question of policy, it is only a question
of wording. Section 86(4) of the prin-
cipal Act reads :

“If during the course of the trial,
any member of a Tribunal is for
any reason unable to perfors® his
functions or has to relinquish his
membership, the Election Commis-
gi:n shall appoint another mem-

r....”

According to the scheme of the
principal Act, a Tribunal consists of
three members, while now we have
made it a one-man Tribunal, but the
same wording is used in the present
clause (4), viz., if for any reason any
vacancy occurs etc. If there is any va-
cancy, the Tribunal ceases to function
as it consists of only one member. When
there is only one member in the Tribu-
nal, how does a vacancy arise in the
membership ? If the vacancy arises in
the membership, there is no Tribunal
at all. Therefore, I submit that clause
(4) must be recast in view of the deci-
sion that every Tribunal shall consist of
a single Member.

Shri Raghavachari: I only wish to
point out to the hon. Minister in charge
that so far as this appeal and the orders
of the Tribunal taking immediate effect
are concerned, it may lead to utter con-
fusion. I shall explain what I mean.

The proposed section 107(1) says:
“Every order of the Tribunal
under section 98 or section 99 shall
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take effect as soon as it is pro-
nounced by the Tribunal.”

Let us say that the Tribunal
nounces an order today. It takes effect
immediately. The man is unseated,
and the man declared elected can come
and begin to function that very day.

The proposed section 116A(3) reads:

‘Every appeal under this Cbap-
ter shall be preferred within a
period of thirty days from the date
of the order of the Tribunal under
section 98 or section 99:”.

So, a right of appeal is given within
30 days. The Minister when he was in-
troducing the Bill, no doubt, explained
that there are powers for stay in the
High Court. I will read that portion
also :

“Where appeal has been pre-
ferred against an order made under
clause (b) of section 98, the High
Court may, on sufficient cause
being shown, stay operation of the
order appealed from and in such
a case the order shall be deemed
never to have taken effect under
subqgection (1) of section 107.”

So, it means if the Tribunal pro-
mounces the order on the first of this
month, the new man functions and if
en the 30th of the month when an
appeal is filed and the High Court stays
it, he is deemed never to have func-
tioned. During the interregnum the ap-
pellant will be in a Trisanku swarga or
somewhere else. It leads to confusion.
Therefore, it will be consistent in any
law to say that the order will take effect
immediately the appeal period is over,
or you may say it will take effect on
the thirtieth day. One can understand
that. He must file an appeal within
time and obtain the seat. It is precisely
to avoid this kind of confusion that my
hon. friend Shri Kamath has given an
amendment. I am not very much satis-
fied with it because he has further bur-
dened the petitioner in appeal to give
security etc. only to show the bona gi‘:s
of the individual that he has a case.
Therefore, I am urging that as it is, it
leads to confusion and the amendment
may be accepted. It will be more ap-
propriate.

1 also examined the  language of
clause 48 to which Shri Seshagiri Rao
referred. The same language is there
in the principal Act when the Tribunal
consisted of three people. But I think
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that language can equally be made ap-
plicable to a one-man Tribunal, and it
is not necessarily likely to lead to much
confusion. It might well have been
changed, but even without a change it
does not really affect the position or
lead to any confusion in interpretation.
That is how I feel about it.

Mr. Deputy-Speaker : The hon. Mini-
ster.

Shri Raghavachari : One thing I want-
ed to say.

Mr. Deputy-Speaker: 1 thought the
hon. Member had concluded. -

Shri -Raghavachari: If it is Yyour
pleasure, 1 will conclude.

Mr. Deputy-Speaker: I would point
out to him that the time is up. And
moreover, from the hon. Member's
manger itself I thought he had conclu-
ded. If he has to say anything, he
might do so.

Shri Raghavachari: I only wanted
to say one sentence. As regards the
composition of the eligible judges for
the new Tribunals, I urged at the
earlier stage that district judges were
sufficient. It has been accepted. |
very much wish they had said “district
judges of at least six years' standing”,
because an Additional Judge; a City
Civil Court Judge, all kinds of people
can come under district judges now,
and then that sanctity or that public
confidence may not be there.

3 P.M.

Shri Pataskar : So far as these amend-
ments are concerned, I think many of
them are to clause 48 which deals wnh
the constitution of tribunals.

Shri Kamath : Also to clause 54.

Shri Pataskar : As hon. Members will
realise, the scheme evolved by the
Select Committee is as follows :

“For the purpose of constituting
such Tribunals, the Election Com-
mission shall obtain from the High
Court of each State (other than
Jammu and Kashmir) a list of per-
sons who are district judges in the
State and are in the opinion of the
High Court fit to be appointed as
mermbers of Election Tribunals and
shall maintain the list by making
such alterations therein as the
High Court may, from time to
time, direct,”
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A fear was expressed just now by an
hon. Member that under this provision,
even district judges, civil court judges
-etc., who are not of a very long stand-
ing and experience may be appointed as
members of such tribunals. But the
Select Committee have taken the pre-
‘caution already by suggesting that the
members shall be drawn from a list
which has been prepared by the High
Court, because the High Court is ex-
pected to know which persons should
be included in the list and which not.
‘We cannot go beyond this in a matter of
this nature.

There were many suggestions made
with regard to the composition and
functioning of the tribunals. As I said
-earlier, the scheme evolved is that ordi-
narily the tribunal will consist of a
«district judge who will be a person se-
lected from the list prepared in consul-
‘tation with the High Court.

One of the main things which led to
so many complications on account of
‘the old provision has been re-
‘moved now, inasmuch as we have
.given the right of appeal to the High
“Court in all cases where the aggrieved
party wants to prefer an appeal, and I
believe that on the whole, this provi-
sion that we have made should satisfy
‘hon. Members.

There is an amendment by Shri K.
K. Basu to this clause, which reads :

Page 18, for lines 24 to 30, substi-
dute :

“(2) For the purposes of con-
stituting such Tribunals, the Elec-
tion Commission shall transmit the
petition to the High Court having
jurisdiction in the State where elec-
tion was held. Such High Court
shall treat such petition in its origi-
‘nal jurisdiction.”

This relates to the transfer of the
‘petition from the Election Commission
to the High Court. Under the law as it
stands, difficulties have been experi-
enced even in cases where it was
thought desirable that the matter should
be tried not by the same tribunal but
by somebody eise, because there was no
power with the Election Commission or
-anybody else in the old scheme of
‘things. That is why this power has been
‘taken now and is sought to be vested ia
tthe Election Commission.
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Suggestions have been made that the
matter may be allowed to come up be-
fore the High Courts. The point is, as
I had stated earlier, that is, on the pre-
vious occasion, we have constituted the
Election Commission as an independent
authority, and the Election Commis-
sioner had been saddled with the res-
ponsibility of seeing not only that the
elections are held in a fair and free
manner but also that the disputes that
might arise out of the elections are
decided in a fair and proper manner.
Therefore, I think it is much better not
to introduce courts at every stage, but
to leave it to the Election Commission.

. Then, there was a suggestion that if
a Minister of a State was concerned,
then the judge should be chosen from
some other State. But I believe that the
Election Commission have been dis-
charging their duties in a fair manner,
and I believe that probably nobody has
ever had any occasion so far to find
fault with the Election Commission with
respect to what they could do under the
law as it then stood, for seeing that the
administration of the law concerning
these matters was done in a proper
manner.

Sbri Kamath: We were not finding
fault. It was the Supreme Court which
found fault, As the Minister will
recall, in Biyani’'s case, the Supreme
Court ordered trial by a judge outside
Madhya Pradesh that is, from Bombay
State.

Shri Pataskar : I know that. But I do
not know how that would lead us to
think that what we have now done
under this section is not correct. Any-
how, I do not want to enter into the
discussion of individual matters. It is
always undesirable to do .it, whether it
is in favour of one party or another, or
once individual or another. I think on
the whole the scheme which has been
formulated with great care and after a
good deal of discussion should be
agreed to.

I.ﬁ the same amendment, my hon.
friend Shri K. K. Basu has also sug-
gested that :

“Such High Court shall treat
such petition in its original juris-
diction”.

I think that all these complications
should be avoided and power should be
given to the Election Commission. If
they think that the case may be trans-
ferred, they can do so. But I think
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such cases would be very rare. We are
taking care here to see that it is only
out of the list prepared by the High
Court that these tribunals will be ap-
pointed. In view of the fact that we are
also providing for a direct appeal to the
High Court, I think many of the trou-
bles which we had experienced in the
past may. not probably arise again.

There are some formal amendments,
which 1 am prepared to accept, namely
amendments Nos. 24, 29, 32 and 135.

Mr. Depnty-Spenker : To which claus-
es do .they relate ?

Shri Pataskar : Amendment No. 24 is
to clause 48. Amendment No. 29 is to
clause 61. Amendment No._ 135 is to
clause 49. That amendment seeks to
provide that in case there is a transfer
of an election petition, it should not be
done without notice to both parties. [
think that is a very formal thing.

Then, there is amendment No. 32.

_Shri Kamath : What about stay of the
g;bunzgl’sqorder suggested in amendment
0. 1617

Shri Pataskar :. Amendment No. 32
reads :

Page 27, after line 36, add:

“68A. Amendment of section
136.—In section 136 of the princi-
pal Act, in clause (d) of sub-sec-
tion (1), after the words ‘to any
person’, the words ‘or receives
any ballot paper from any person
or is in possession of any ballot
paper’ shall be inserted.”.

This is also a formal amendment.
. Ml'-' Deputy-Speaker : To which clause
18 1t ?

Shri Pataskar : It is for the insertion
of a new clause 68A.

Mr. Deputy-Speaker: We are not
taking it up in the present group.

Shri Pataskar : In that case, we shall
take it up in the proper place.

Mr. Deputy-Speaker: Shri Kamath
wants to know what has happened to
his amendment about stay of the tribu-
nal’s order.

Shri K. K. Basu : Usual fate.
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Mr. Deputy-Speaker: When there
were three members on the tribunal,
their order did not take effect imme-
diately, but when only one member is
there now, the order takes effect im-
mediately.

Shri Pataskar: I shall explain that
matter. In fact, this matter was dis-
cussed in the Select Committee also.
Under the law as it stands, the order
does not take effect immediately, but
only from the date of publication in the-
gazette. The result of this provision
was that in many cases there were com-
plaints from certain quarters. So, i
was thought better that instead of giving
any room for any exercise of discretion
and giving ground for complaint that
the matter was deliberately delayed, we
have provided now that it should take
effect immediately, but if the appeal is.
filed, naturally it would be open to the
High Court to stay it. But if there is
no appeal, then the person concerned
will not suffer.

Shri Kamath : But there is a practical
difficulty here.

Shri N. C. Chatterjee : May I point
out that in some cases, it has happened
that the election tribunal not only sets
aside the election but also declares the
defeated candidate as duly elected. In
such a case, he has got the right to
come and start sitting in the House. As
you know, in your experience, the
Supreme Court has set aside such an
order in more than one case, and it has
led to tremendous trouble. Therefore,
we pointed out that there should be a
reasonable time-lag between the pro-
nouncement of the juodgment and the-
actual coming into operation of it. At
least, the limitation period for the ap-
peal should be provided.

Mr. Dep : At that time,
the order was final and. conclusive.
Now, there is an appeal also. When it
was final and conclusive, it took effect
after it had been published in the Ga-
zette. When it is not final and is sub-
ject to appeal it takes effect imme-
diately.

Shri Kamath : Anomolous.

Shri Pataskar: The Election Com--
mission has not found that that arrange-
ment was very satisfactory. 1 would
not like to discuss that matter. This
matter also was the subject of discus-
sion in the Select Committee. What we -
are now trying to put is this, that as
soon as an order is passed, it should
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come into effect, but if there is an ap-
peal and if the High Court chooses to
issue a stay order, it is a different mat-
ter. In many cases of these appeals,
the High Court may not choose to do
0.

Shri N. C. Chatterjee : Kindly look
at page 24 of the Report of the Select
Committee. Sub-section (4) of the
proposed section 116A says :

“Where an appeal has been pre-
ferred against an order made under
clause (b) of section 98, the High
Court may on sufficient cause
being shown, stay operation of the
order...."

Mr. Deputy-Speaker : That has been
brought to the notice of the Minister
already by Shri Kamath.

Shri N. C. Chatterjee: What I am
asking is : in the meantime, what would
happen ? You’know that no appeal can
be preferred unless a certified copy of
the judgment is filed along with the
statement. .

Mr. Deputy-Speaker : We have tried
our best to convince the Minister.

Shri Kamath : Let me cite a concrete
case. Mr. A challenges Mr. B’s election.
Mr. A wins the election petition and
Mr. B is unseated. Does Mr. B lose his
seat along with the declaration of elec-
tion of Mr. A to parliament ? The High
Court has no power under the law
or the Constitution to re-instate Mr. B

Mr. Deputy-Speaker: Order, order.
We have to convince or persuade the
Minister. But if he is not agreeable, it
cannot be helped.

Shri Kamath : Amendment No. 161
obviates all difficulties.

Shri Pataskar : 1 am satisfied with the
provision contained in sub-section (4)
of section 116A.

Mr. Deputy-Speaker : 1 will now put
the amendments and clauses ¢o the vote
of the House.

The question is :

“That clauses 43 and 44 stand part
of the Bill”.

The motion was adopted.

17 MAY 1956

(Second Amendment) Bill 8756

Clauses 43 and 441wer¢ added to the
Bill.

Mr. Deputy-Speaker : The question is :
Page 17— :
after line 35, insert :

“(bb) shall contain a list of do-
cuments on which the petitioner
proposes to rely in proof of his
case and a list of witnesses with a
full description of each witness
giving his parentage, occupation
and place of residence ;”

The motion was negatived.

Mr. Deputy-Speaker : The question is :
“That clause 45 stand part of
the Bill”. i

The motion was adopted.

Clause 45 was added to the Bill.
Clause 46 was added to the Bill.
Mr. Deputy-Speaker : The question is:
Page 19—

after line 3 add:

“Provided further that if the
Election Commission considers it
expedient so to do, it may appoint
a person who has been a judge of
a High Court as the member of
a Tribunal”.

The motion was adopted.

Mr. Deputy Speaker : The question is:
Page 19—
after line 3 add :

“Provided further that where the
petition calls in question the elec-
tion of a Minister, Deputy Minis-
ter or Parliamentary Secretary, it
shall be tried by a tribunal con-
sisting of a judge who neither is,
nor has been, a judicial officer in
the State where the Minister or
Deputy Minister or Parliamentary
Secretary hold office.”

The motion was negatived.
Mr. Deputy-Speaker : I shall now put

the other amendments relating to clause
48 to the vote of the House.

The question is :
Page 18—
omit lines 24 to 34,

The motion was negatived.
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Mr. Deputy Speaker : The question is:
Page 18, line 26—
omit “(other than Jammu and
Kashmir)”.

The motion was negatived.

‘ Mr. Deputy-Speaker: The question is:
Page 18—
for lines 35 to 37, substitute :

. *“(3) Every tribuanl shall con-
sist of a single member who is or
has been a judge of a High Court”.

The motion was negatived.
. Mr. Deputy-Speaker: The question
is:
Page 18, line 35—
for “a single member” substitute:
“not less than two members”.
The motion was negatived.

Mr. Deputy-Speaker : The question is:
Page 18—
for lines 24 to 30, substitute :
_™(2) for the purpose of cons-
tituting such Tribunals, the Elec-
tion Commission shall transmit the
petition to the High Court having
jurisdiction in the State where elec-
tion was held. Such High Court
shall treat such petition in its ori-
ginal jurisdiction”.

The motion was negatived.
Mr. Deputy-Speaker : The question is:

Page 18—

for lines 35 to 37, substitute :
. “(3) Every Tribunal shall con-
sist of a single member”.

The mation was negatived.

Mr. Deputy-Speaker: The question is:
Page 19—
for lines 4 to 11, substitute :

“(4) The Supreme Court in
consultation with Election Com-
mission shall frame such rules or
procedure for conduct of the Elec-
tion Tribunal petition.”

The motion was negatived.

Mr. Deputy-Speaker : The question is:
Page 19—
for lines 4 to 9, substitute :

“(4) If any vacancy occurs in
any Tribunal the Election Commis-
sion shall as soon as practicable
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fill the vacancy in accordance with
the foregoing provisions of this
section, and thereupon the trial of
the petition shall be continued as
if 'he had been on the Tribunal
from the beginning.”

The motion was negatived.

Mr. Deputy-Speaker : The question is:
“That clause 48, as amended,
stand part of the Bill”.
The motion was adopted.

Clause 48, as amended, was added to

the Bill.
Mr. Deputy-Speaker: The question is:
Page 19, line 14—
after “‘stage” insert:
“after notice to partiés”.
The motion was adopted.

Mr. Deputy-Speaker : The question is:
“That clause 49, as amended,
stand part of the Bill”.

The motion was adopted.

Clause 49, as amended, was added to

the Bill.

Mr. Depmy-gpuker: The question is:
Page 19—
for lines 24 to 26, substitute :

‘(b) in sub-section (2), for the
existing provisos, the following pro-
view to delay the proceedings™.’

“Provided that the Tribunal shall
refuse to examine a witness not in-
cluded in the list contained in the
petition except on good or suffi-
cient cause being shown for the
non-inclusion in the list :

Provided further that the Tribu-
nal shall "have in every case the
discretion to refuse for reasons to
be recorded in writing to examine
any witness or witnesses if it is of
the opinion that their evidence is -
not material for the decision of the
petition or that the party tendering
such witness or witnesses is doing
s0 on frivolous grounds or with a
view to delay the proceedings™.’

The motion ‘was negatived.

Mr. Deputy-Speaker : The question is:
“That clause 50 stand part of the
Bill”.
The motion was adopted.
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Clause 500 was added to the Bill.
Clauses 51 to 53 were added to the Bill.
Mr. Deputy-Speaker : I shall now put
the amendments relating to clause 54 to
the vote of the House.
Mr. Deputy-Speaker: The question is:
Page 21—
omit lines 28 and 29.
The motion was negatived.
Mr. Deputy Speaker : The question is:
Page 21, line 34—
add at the end “improper rejection
of any nomination”.
The motion was negatived.
Mr. Deputy-Speaker : The question is:
Page 21, line 29—.
before “or” insert:

which has materially affected the
result of the election”.

The motion was negatived.
Mr. Deputy-Speaker : The question is:
Page 22, line 6—
add at the end
“or of any other Act or rules re-
ing to the clection, or by any mis-

take in the use of any prescribed
form.” :

The motion was negatived.
Mr. Deputy Speaker : The question is:

“That ciause 54 stand part of
the Bill”.

The motion was adopted.
Clause 54 was added to the Bill.
Clauses 55 to 58 were added to the Bill.

Shri Kamath: As regards putting
amendment No. 161 to clause 59 to the
vote of the House, the bell may be
rung.

. Mr. Deputy-Speaker: Yes. The ques-
tion is:

Page 23—
after line S, add :
“Provided that if the

person
affected by the order intimates his
intention of filing an appeal to the
High Court, the Tribunal shall,
upon his executing a bond for such
reasonable amount as the Tribunal
may fix, stay operation of its order
till after the period of limitation
provided by sub-section (3) of sec-
tion 116A for filing an aj Eeal to
the High Court has expireg. "
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Those who are for this- amendment
may kindly say ‘Aye’.

Some Hon. Members : Aye.

Mr. Deputy-S| ¢ Those who are
against this may kindly say ‘No’.

Several Hon. Members : No.

Mr. Deputy-Speaker : I think the Noes
have it.

Shri Kamath : Sir, the Ayes have it.

Mr. Deputy-Speaker: Then I will
have to request the hon. Members to
rise in their seats.

Shri Kamath: On a point of order,
Sir. The hon. Speaker, some time ago
was good enough to say that on points
of principle he would allow division.
In this particular case, is justice and
fairplay is not a matter of principles,
what else in the world can be a matter
of principle ? Justice is the underlying
principle. I leave it to your good sense.

Mr. Deputy-Speaker : The hon. Mem-
ber would not grudge the Chair having
the last word. I do not think there is
any matter of principle involved. I
would request the hon. Members to rise
in their seats. They are eighteen.

1 would now request those  hon.
Members who are against this amend-
ment to rise in their seats.

I see a large number.
There is an overwhelming majority
against. X
The amendment is lost.
The motion was negatived.

Mr. Deputy-Speaker : Amendment
No. 162 is not pressed by the Member.
Moreover, it is also covered by amend-
ment No. 161 negatived just now. So,
it need not be put.

The question is :

“That clause 59 stand part of
the Bill.”

The motion was adopted.
Clause 59 was added to the Bill.
Mr. Deputy-Speaker : The question is:
Page 23—
for clause 60, substitute :

“60. Substitution of new sec-
tions for sections 108, 109, 110 and
111.—For sections 108 to 111 of the
principal Act the followinp sections
shall be substituted, namely:—
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‘108. An election petition may
:be withdrawn by the sole petitioner
or by all the petitioners, if there
are more than one petitioner, by
an application signed and verified
as prescribed by the sole petitioner
or by all the petitioners as the case
may be.

109. An application for with-
drawal before the appointment of
the Tribunal shall be made to the
Election Commission and thereafter
to the Tribunal.

110. The Election Commission
or the Tribunal, as the case may be,
shall grant the application for with-
drawal subject to such terms about
costs as the Election Commission
or the Tribunal may think fit.

111. The order allowing a peti-
tion to be withdrawn shall be
published in the Official Gazette’.”

The motion was adopted.

Mr. Deputy-Speaker : The question is:
“That clause 60 stand part of
the Bill.”
The motion was adopted.
Clause 60 was added to the Bill.

Mr. Deputy-Speaker : The question is:
Page 23—
after line 16, insert:

‘60A. Amendment of section
115.—Section 115 of the principal
Act shall be omitted.’

The motion was negatived.

Mr. Deputy-Speaker : The question is:
Page 23—
after line 16 insert:

. ‘60A. Amendment of section
116.—In section 116 of the princi-
pay Act, for the words “the Tribu-
nal shall cause notice of such event
to be published in the Official Ga-
zette, and thereupon any person
who might have been a petitioner
may, within fourteen days of such
publication, apply to be substituted
in place of such respondent to op-
pose the petition, and shall be en-
titled to continue the proceedings
upon such terms as the Tribunal
may think fit* the words “the Tri-
bunal shall hear and decide the
petition ex-parte” shall be substi-
tuted.” *

The motion was negatived.
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Mr. Deputy-Speaker : The question is:
Page 23, lines 27 and 28—

for “the original decree” substi-
tute :

“an original decree.”
The motion was adopted.

Mr. Deputy-Speaker : The question is:
Page 24—
omit lines 10 to 13.

The motion was negatived.

Mr. Depaty-Speaker : The question is:

“That clause 61, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 61, as amend.ed, was added to

the Bill.

Mr. Deputy-Speaker : The question is:
Page 24—
after line 13, insert :

‘61A. Substitution of new sec-
tion for section 117.—For section
117 of the principal Act, the fol-
lowing section shall be substituted ;

“117. Deposit of security.—No
petition shall be entertained unless
the petitioner encloses with his
petition a Government treasury re-
ceipt showing that a deposit of one
thousand rupees has been made
him in a Government treasury o
in the Reserve Bank of India in
favour of the Secretary to the Elec-
tion Commission as security for
the costs of the petition.”’

The motion was negatived.

Mr. Deputy-Speaker : The question is:
“That clause 62 stand part of
the Bill.”

The motion was adopted.
Clause 62 was added to the Bill.
Mr. Deputy-Speaker : The question is:

Page 24—
for lines 20 to 25 substitute :

“119A. No appeal under Chap-
ter IVA shall be entertained unless
the person who prefers it encloses
with the memorandum of appeal a
Government treasury receipt show-
ing that a deposit of five hundred
rupees has been made by him
either in a Government treasury
or in the Reserve Bank of India in
favour of the Secretary to the
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Election Commission as security
for the costs of the appeal.”

The motion was negatived.

Mr. Deputy-Speaker : The question is:
“That clause 63 stand part of
the Bill.”

The motion was adopted.
Clause 63 was added to the Bill.
Mr. Deputy-Speaker: The question is:
“That clause 64 stand part of the
Bill.”

The ‘omtion was adopted.
Clause 64 was added to the Bill.

Clause 65.— (Substitution of new chap-
ters I and 1I in part VII)

Mr. Deputy-Speaker: Let me know
the amendments which are sought to be
moved to clause 65.

Shri N. C. Chatterjee : Clause 65 has
to be dealt with separately.

Mr. Deputy- : Yes; let me
know the amendments that hon. Mem-
bers want to move.

Shri Pataskar: What is time fixed
for this, Sir?

Mr. Deputy-Si er : Originally, we
had fixed two hours ; but we have now
exceeded it. Therefore, we must com-
plete it by 5 o’clock.

Shri Kamath : Sir, I move :

Page 26—

after line 3, insert:

(2A) The procuring or abet-
ting or attempting to procure by a
candidate or his agent, or by any
other person with the connivance
of a candidate or his agent, the
application by a person for a
ballot paper in the name of any
other person, whether living or

dead, or in a fictitious name, or by ®

a person for a ballot paper in his
own name when, by reason of the
fact that he has already voted in
the same or some other constitu-
ency, he is not entitled to vote.
(2B) The removal of a ballot
‘paper from the i station
during polling hours by a candidate
or his agent, or by any other per-
son with the connivance of a can-
didate or his agent.”
(ii) Page 26, line 9—
after “emblem” insert:
“or a pictorial representation of
Mahatma Gandhi,” .
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Shri K. K. Basu : Sir, I beg to move :
Page 25—
after liné 34 add :

“(iii) utilises in any way his
position as a minister, deputy min-
ister, parliamentary ‘secretary or
Vice-Chancellor or similar officer
as may be prescribed by the Elec-
tion Commission before the elec-
tion, for procuring votes or sup-
port from the candidates,”

Shri Sadhan Gupta (Calcutta—South-
East) : My amendment No. 216 is the
the same as amendment No. 164 moved
by Shri Kamath. I will move amend-
ment No. 217.

I beg to move :
Page 26, line 4—
omit ‘“systematic”.

Shri Seshagiri Rao: Sir, I beg to move.
(i) Page 24, line 36—
omit “or by any other person” ’

(ii) Page 25, line 19—
omit “or of any other person”

(iii) Page 27, lines 4 and 5—
omit “or, by any other person”

Shri V. G. Deshpande : Sir, I beg to
move :

(i) Page 25—

after line 34, add :

“(iii) makes a systematic appeal

to vote or refrain from voting on
grounds of caste, race, community
or religion, makes use of or ap- -
peals to religious symbols or na-
tional symbols, such as the national
flag or the national emblems,
for the furtherance of the prospects
of a candidate’s election.”

(i) 27—

omit lines 8 to 18—

(iii) Page 27—

for lines 14 to 16 substitute:
“ (f) revenue officers ; and ”
'(iv) Page 27—

after line 18, add :

“(8) Addressing election meet-

or canvassing for a candidate

by a Minister, Deputy Minister or

a Parliamentary when
he is on an official tour.”
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(v) Page 27, line 26—
after “counting agent” insert “or
signs the nomination paper as pro-

Mr. Deputy-Speaker : All these am-
endments are before the House.

Shri V. G. Deshpande : Mr. Deputy-
Speaker, Sir, my amendments are to
certain sub-clauses of clause 65 which
deals with corrupt practices. My first
objection is to the list of government
servants given in sub-clause (7) of
clause 65. There, it is said :

“The obtaining or procuring or
abetting or attempting to obtain or
procure by a candidate or his
agent or, by any other person, any
assistance (other than the giving
of vote) for the furtherance of the
prospects of that candidate’s elec-
tion, from any person in the ser-
vice of the Government and be-
longing to any of the following
classes....”

and they have given 7 or 8 classes.
In the previous Acts all government ser-
vants were precluded. Now, they have
restricted that scope. All the govern-
ment servants are not barred. Only
gazetted officers are barred ; supegn-
tendents and clerks are left free to
canvass for any candidate. This is
particularly objectionable in a demo-
cratic set-up where there would be a
party government and smaller govern-
ment seravnts may take part in the elec-
tions. Of course, by (g) they have
stated “such other class of persons m
the service of the Government as may
be prescribed”. That means that in the
rules you will have to give a long list
of servants, who will be precluded,
while in the original Act all Govern-
ment servants were precluded from the
list of those s who could canvass.
My plea is that better than the gazetted
officers, it is the clerks and even the
peons and other Government servants
who can canvass much for a candidate.

Secondly, stipendiary judges and
magistrates are put in here, but 1 do
not know why honorary magistrates are
also not included in this. -

Then, there are the members of the
armed forces of the Union, members of
the police forces, excise officers. That
is all right, they have to be excluded.

Then in the list of revenue officers
including village accountants, etc., I do
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not know whether revenue officers
higher than the village officers are not
meant, like tehsildars, niab-tehsildars and
other land record officers. The word-
ing is very defective. Again there is
experession “and -the like” the meaning
of which I do not know. It says “and
the like but excluding other village offi-
cers”. I do not know what other village
officers are excluded because in
the different provinces there are
different types of village officers. I
know that in certain provinces, parti-
cularly in Berar, previously the patwari
was a hereditary officer and he was not
a whole-time officer. There are patels
with police powers. Why are they not
included ? Again, the words “and the
like” can include any other officers like
numberdars and patels. I do not know
what is the exact scheme by which the
Government is going. Without going
into details, I would only appeal to the
Minister of Legal Affairs that the word-
ing “and belonging to any of the follow-
ing classes, namely:—*“should be
omitted and keep the wording up to
“from any person in the service of the
Government”. All Government servants
should be stopped from canvassing in
the elections in the interest of free and
fair elections. Particularly, the party
in power should not support a measure
where an army of officers and Govern-
ment servants would be free to canvass.
It will not give us any consolation that
by (g) income-tax officers are left out.
We know that civil supplies officers also
can influence the voting, and there may
be so many other clerks in the Import
and Export Offices. I do not know
what may be the number of offices
where the Government servants can
be very influential in elections. There-
fore, it is best that we exclude all Gov-
ernment servants. No Government ser-
vant should canvass with impunity. But
ow the Bill lays down that some of
hem can canvass. Therefore, I request
the hon. Minister of Legal Affairs to
accept this amendment of mine.

In sub-clause (2) we have got a pro-
vision as follows :

“For the purposes of clause (7),
a person shall be deemed to assist
‘in the furtherance of the prospects
of a candidate’s election if he acts
as an election agent, or a polling
agent or a counting agent of that
candidate.”

I do not know why they have not in-
cluded in this the person who signs the
nomination form as a proposer. I know



8767 Representation of the People

an election case—I think it came up to
the Supreme Court also—where the
Election Tribunal had given a decision
in which the candidate was disqualified
and his election was declared void, be-
cause a Government servant, a Deputy
Collector, had signed his nomination
form as a proposer. Now I want the
House to seriously consider this; if a
Superintendent of Police or a District
Magistrate in a district sings the nomi-
nation form of a particular candidate
and in the Returning Officer’s office it is
found that the Superintendent of Police
of the district is proposing the candi-
dature of a certain candidate, will it be
possible for the villagers and voters to
abstain from voting for that candidate ?
Therefore, I want that this should also
be included, and my amendment No. 82
states that after counnng agent” the
words “or signs the nommauon paper as
proposer” should be inserted.

My third amendment is that the words
“revenue officers” should also be ex-
cluded.

I want to draw the attention of the
House to two very important provisions
in this clause. One provision is clause
(3) on page 26, where, while enumera-
ting the corrupt practices, we have put
in the following :

“The systematic appeal by a can-
didate or his agent or by any other
person, to vote or refrain from
voting on grounds of caste, race,
community or religion or the use
of, or appeal to, religious symbols
or the use of, or appeal to, national
symbols, such as the national flag
or the national emblem, for the
furtherance of the prospects of that
candidate’s election.”

I want the House very seriously and
coolly to consider my amendment. I may
not agree with the House whether caste-
ism is good or not. I am opposed to
casteism and I know it definitely that
those who profess that they are against
casteism or communalism are actually
indulging in casteism and communal-
ism. But I do not want to go into that
controversy because there is an impres-
sion that this clause is placed here in
order to discourage casteism or com-
munalism in the country.

Shrl Pataskar: Which clause is he
referring to ?

Shri V. G. Deshpande: Clause (3)

on page 26. My first submission is that
casteism or communalism or any bad
4—129L.S.
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tendency to be discouraged,
but that shouId not be done
by putting it in a legislation. It

is the duty of the electorate to dis-
courage any such mentality. I may feel
that a particular ideoloy is bad : then
I should go to the voters and tell that
that ideology is bad and ask the voters
to reject that ideology. It is not by any
legislative provision that any ideology
should be done away with. Apart from
this, my submission is that there can be
appeal in the name of religion, caste or
community, which can be perfectly legi-
timate. Can there not be cases where
such appeals may be quite legitimate ?
In the Constitution itself, we have pro-
vided that persons belongmg to certain
castes shall have certain seats reserved
for them. By various acts we have to
make a declaration before the magis-
trate that ‘I belong to such and such a
caste which forms part of the Scheduled
Caste in a particular State’. We have
provided that certain seats will be re-
served for such people in order to pro-
tect their interests. Under such cir-
cumstances, if there are any castes which
are persecuted by other.castes, would it
not be legitimate for a depressed class
man to stand up and say that in the
City of Banaras, all Hindus including
Congressmen of the Sampurnanand’s
government, are persecuting his caste,
that when satyagrahis go to Viswanath
Temple, Banaras, they are arrested ? It
is the duty of the depressed classes to
see that Shri Sampurnanand is not elec-
ted in order to please the pandas....

The Minister of Defence Organisa-
ﬁnn (Shri (Tyagi) : I submit that Parlia-
ment should not be used as a forum for
any speech which will go against any
particular candidate.

Mr. Deputy-Speaker : It was only an
illustration that he was giving. The hon.
Member is not naming him specifically
as an individual or the Chief Minister
of UP., but is giving an illustration,
and perhaps out of his affection for
him, he has told that.

Shri V. G. Deshpande : Suppose such
things happened—I do not say such
things happened—if a depressed class
candidate says that a Minister of his
party is harassing people who want to
take the depressed class people into the
Vishwanath Temple, is 1t wrong ?
There may be such a satyagraha. It is
the duty of all the depressed classes to®
see that the party is defeated in such
a case. I feel that it would be perfect-
ly legitimate for that candidate to make
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an appeal in the name of the persecuted
and suffering humanity. Our Constitu-
tion has provided for it. Therefore,
what I am saying is that this clause
should not be placed here, but it may
be placed under “undue influence”. In
the case of divine displeasure or threat
" by a missionary, we have got an elec-
tion case in Travancore-Cochin, in
which one Christian missionary made
appeals in the name of religion and
stated that persons belonging to Roman
Catholic or certain other sect should
not vote for the Communist Party but
should vote for the Congress, and the
Tribunal has given a decision that it is
a due appeal in the name of morality
and spirituality, that a spiritual head can
do it, because it is saved by the other
clause where it is said that there can be
due influence. There can be due in-
fluence and there can be un-
due influence. In the same man-
ner, there can be undue in-
fluence in the name of caste, commu-
nity, religion or race. Suppose the
Tamilians in Ceylone are being sup-
pressed ; in the.name of the Tamilian
community, a due appeal can be made.
In a similar manner, there can be an un-
due appeal. I want that this sub-clause
should be included after line 34.

An Hon. Member : It follows.

Shri V. G. Deshpande : It does not
follow. If it is proved that a man has
appealed in the name of caste, com-
munity, race or religion, that by itself is
a crime here. It may be due, legitimate,
fair or wrong. But they say that this
should not be done. I want to point
out that this is not what i8 meant. This
is not meant only for discrediting com-
munalism or casteism. It includes cer-
tain good things. I do not think our
House wants to discredit it. It is not
also the intention of the House to dis-
credit the national flag or national em-
blem or the religious symbols. I think
the House wants to retain and encou-
rage them. It is not against religion. I
think at least that it is not the meaning
of our secularism. Certainly we are
not against the national emblem. We
want to prevent the undue and unfair
use of the national emblem, national
flag in elections and therefore, I think
that this provision should not be kept
as it is. In the original Act, it was kept
“as a minor corrupt practice. Unless it
materially affects the results of the
election, it would not make the election
void by itself whereas the major corrupt
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practices would make the election .void.
So, if you put these under undue in-
fluence where illustrations are given, it
may be possible for the tribunal to make
a distinction in the interest of genuine
cases. I am saying this because I know
a case. A chamar boy—a young boy
who was reading in the M.A. class, who
was a graduate made an appeal : “I
have taken so much education in order
to improve the lot of the Chamars.
Now, the Congress is doing great in-
justice to the Chamars. Have 1 taken
so much education to see that the Cha-
mar community is rotting ? I stand for
them. They should vote for me.” For
six years that poor boy was disqualified.

Shri Feroze Gandhi (Pratapgarh Distt.
West cum Rae Bareli Distt.—East) :
You are imagining a situation.

Shri V. G. Deshpande : This case is
reported in the Supreme Court. It is
an election case. You will find this
case. Such hard cases have occurred
and therefore, I would appeal to you to
make this change.

I have moved another amendment,
No. 81. The obtaining or procuring or
abetting or attempting to obtain or pro-
cure by a candidate any assistance
from any person in the service of the
Government is a corrupt practice ac-
cording to sub-section (7) here. I
want the addition of :

“(8). Addressing election meet-
ings or canvassing for a candidate
by a Minister, Deputy Minister or a
Parliamentary Secretary when he is
on an official tour.”

I do not want that all Ministers
should be stopped from canvassing for
their candidates because, if Ministers do
not canvass, who will do. I have no
objection to their canvassing in any
constituency.

Shri K. K, Basu: Their future itself
is very uncertain.

Shri V. G. Deshpande : May be. They
should do some charitable duty and help
the others. Our experience is that the
Central Ministers have gone on tour for
bye-elections in States. State Ministers
also have toured in the constituency. I
do not mind their going there but they
should not go on official tour. Some-
times, these official tours are arranged
for this purpose. I know a question
was answered in the Madhya Pradesh
Assembly. A Minister had gone at
official expense to a meeting of the All
India Congress Committee at Indore ;
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he went to Poona constituency for a
bye-election on an official tour and then
returned back to Madhya Pradesh.
(Interruptions.)

Shri Feroze Gandhi : That is why we
lost in U.P.

The Minister of Defence Organisation
(Shri Tyagi) : Then, Members should not
use their railway passes.

Shri V. G. Deshpande: My friend
says that they lost in U.P. due to this. In
order that they should gain and should
not lose, I propose that all Ministers,
Deputy Ministers and other officials
should not do so while they are on
official tour. I remember a Chief Min-
ister, while he was contesting the elec-
tion, keeping the office of the Chief
Minister in a dark banglow; he was
carrying on the duties of the Chief
Minister there. All the district officials
and the officials from the provinces used
to come there. His election was thus
influenced. So, in the interests of fair
and free elections, I appeal that these
restrictions should be placed on the
Ministers. We are so zealous about it.
1 support the amendment of Shri
Kamath that Government conveyance
should not be used for party elec-
tioneering.

Shri K. K. Basu: Before I speak on
my amendment, I wish to support the
last amendment of Shri Deshpande
for the addition of a new sub-
cluase (8) to the clause regard-
ing the corrupt practices. It debars
the Ministers, Deputy Ministers and
Parliamentary Secretaries from doing
canvassing work for a candidate. He
has dealt with it in detail. We must
realise the condition in our country,
especially in the rural areas which are
backward. The office’has a great pres-
tige and it can very well be utilised to
influence the voters. We have brought
forward this amending Bill to improve
upon the conditions and see that the
<lections in future may be held without
some of the mal-practices which were
observed. We should make it more fair
and just. Therefore, I say that we
should accept the amendment of Shri
Deshpande and also the amendment of
Shri Kamath. .

Shri Kamath has dealt with the use
of the official car. I know that these
things are misused.

In a bye-election where we were
fighting our ex-minister who was de-
feated by us in the general elections, we
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saw the cars and other vehicles belong-
ing to the Government of West Ben-
gal. They were utilised in that particu-
lar bye-election. We do not know in
what capacity they were brought there.
Even in the last bye-election in Cal-
cutta, we saw the lorries, trucks and
cars with the mark of the Food De-
partment of the State of West Bengal
being freely used in that connection.
Therefore, I think we should put a stop
to it and debar the use of such things.

I have moved an amendment for the
addition of a sub-clause to the proviso
on page 25. Under the proviso to sub-
section (2) of section 123 which we
are proposing in clause 65, I want to
add the following :

“(iii) utilises'in any way his
position, as a minister, deputy min-
ister, parliamentary secretary or
Vice-Chancellor or similar officer
as may be prescribed by the Elec-
tion Commission before the elec-
tion, for procuring votes or support
from the candidates,”

From our experience, we found this
happening. The ex-mayor of Calcutta
utilised the entire machinery of the.
Calcutta Corporation—even the em-
ployees—for getting votes. Of course,
they have their own volition and there
is no legal undertaking or agreement by
which we can prove it. But we have
seen, and anybody who had been there
and seen the entire election would have
also seen, that not only the trucks and
employees of the Corporation were
used, but even the Corporation primary
school teachers and the overseers and
other persons who have direct connec-
tion with the different localities were
made use of. The teachers and over-
seers in their day to day work come in
contact with the voters in the different
localities and therefore it is easier for
them to influence the voters. So, I want
to put a specific bar to such type of
work and have suggested that, that
should also be included within the
scope of this sub-section (2) of the pro-
posed section 123 under clause 65 of
this Bill, which deals with undue in-
fluence. I have already given one ex-
ample. Similarly, you know fully well,
Sir, in some places, if it is a District
Board, the candidate goes and utilises
his position in the District Board for
canvassing votes. We have got to un-
derstand and take into consideration
the reality of the situation in our coun-
try. In our country the percentage of
literacy is not very high. Therefore, a
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person who holds such influence or a
position in life can easily influence the
voters so far as voting in his favour is
concerned. Under the circumstances,
in view of the fact that we want to im-
prove upon the election machinery to
allow for free and fair elections, I
would urge upon the Government to
accept the amendment that I have pro-
posed.

I have moved another amendment
which deals with a case where a candi-
date or any person in connivance with
the candidate or his agent utilises
different methods to influence a person
to sell ballot papers or propagates that
ballot papers may be brought out of
the box and handed over to him. Al-
though, legally speaking, ballot papers
cannot be taken out of the booth, we
know of cases where similar efforts
have been made—though not to a great
extent, but at least there are cases
where ballot papers are being purchased
from the voters—and, therefore, I want
that such a practice should also be con-
sidered as a major corrupt practice, if it
can be proved. I know it is difficult to
prove, because it is not done largely.
But in some cases that is done and I
want that it should be considered as
one of the disqualifications and should
come within the purview of the corrupt
practices. In the interest of good, free
and fair eleétions, the Government
should accept the amendment that I
have suggested.

Before I conclude, Sir, I would like
to oppose the amendment which Shri V.
G. Deshpande has moved regarding the
deletion or modification—whatever he
may call it—of sub-séction (3) of the
proposed section 123. He gave an ex-
ample and said that religion may be
utilised for such purposes and it cannot
be considered as a corrupt practice. Sir,
we know very well the history of our
country. This casteism, religious groups
and all these things have been the cause

ardness and enslavement
in the past of our country. Today, cer-
tainly we want that every citizen must
have a right -to propagate or
practice whatever religion he belongs
to. But we cannot allow, espe-
cially when we have so rightly accepted
to have a secular State, this question of
religion to come into play so far as
things like Election are concerned. In
the example which Shri Deshpande
cited, he said that a Chamar boy who
was' well educated was disqualified
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because he appealed to the people of
his community to vote for him. He ask-
ed what the Congress had done to that
community. If that candidate had asked
what the Government had done for the
uplift of the backward classes, I would
have understood him. But, when he
says that a Chamar boy should be
allowed to appeal to the members of
his community to vote for him, I say
it is a dangerous move. I say it will com-
pletely break the very fabric of society.
That will allow to come into play
casteism, group feelings, religious fana-
ticism and what not.

We have seen in the general elections,
in spite of the fetters provided, that
some people brought into play, though
not openly at least in private propa-
ganda—say, that Muslims should vote
for Muslims and so on—the religious
feelings. Therefore, I think it is a very
salutary provision. As a matter of fact,
we have suggested an amendment to
delete even the word ‘systematic’. We
want that an appeal by a candidate or
his agent or by any other person, to
vote or refrain from voting on grounds
of caste, race, community or religion
should also come under the purview of
this clause. An example was given of
the Travancore case, where it is said
that the Catholic priests asked the peo-
ple not to vote for the Communist
Party but to the Congress and the Tri-
bunal has come to the conclusion that,
that is not a good ground to set aside
the election. With due respect to the
Tribunal, I should say that their deci-
sion is completely wrong. I do not say
this because the Communist Party is
involved. What I say is, if any reli-
gious sect comes forward and says that
the memebrs of that particular com-
munity should vote for the candidate of
that community, it is a dangerous thing
that we are going to allow. We know
that today, in the backward state of our
Country, these religions will play a
great part and will influence the voters.
Therefore, we must guard against all
fissiparous tendencies, all sorts of me-
thods which might lead to complete
breaking up or destruction of the very
fabric of society and the constitu-
tion, especially when we have
adopted a secular State and we want
that parliamentary democracy should
thrive and develop in the true spirit in
which everybody desires.

Shri S. S. More: Mr. Deputy-Spea--
ker, as Ia Membt:ieof the Select %} -
mittee I must some responsibility
for this clause 65. Now, it might be
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argued by many that we have deleted
section 124 and we have also deleted
section 125 from the present Act, and
we have condensed all the corrupt prac-
tices, so-called, without any distinction
of minor corrupt practice or major
corrupt practice, under this particular
chapter.

An Hon. Member : Or illegal corrupt
Ppractice.

Shri S. S, More: Yes. Now, may I
explain why the Committee has con-
denséd all these so-called pratices under
this particular chapter by eliminating
certain items or practices which were
finding place under sections 124 and
125? May I bring to your notice, Sir,
and to the notice of the House that in
the Indian Penal Code there are certain
sections which deal with election
offences ? There is a sort of a triplica-
tion in our statute law here. Certain
offences are treated as major, minor or
illegal practices and a person may pre-
sent a petition to unseat a man accu-
sing that he has committed such prac-
tices. But, at the same time, the pro-
visions under the Indian Penal Code
remain a sort of a dead-letter because
petitioners are more interested in taking
advantage of this petition provision
than going and filing a suit under the
Indian Penal Code. -

Sir, if you look at section 139 of the
Act, it says :

“The following offences shall
entail disqualification for member-
ship of Parliament and of the
ll.xsgislature of every State, name-

y :

(a) offences  punishable with
imprisonment under section 171E
ogosdecuou 171F of the Indian Penal

My submission is that if these items
are offences under the Indian Penal
Code and, if prosecution is launched
and it is proved to the satisfaction of the
court that the man had committed those

* corrupt practices, he is convicted. The
automatic result will be that the candi-
date concerned will entail disqualifica-
tion. If he entails disqualification he
‘will be incapable of continuing as mem-
ber of the Legislature. To that extent
the man who stands as a prosecutor will
succeed in obtaining the result which
he wants to obtain by starting these
election proceedings.

Then, Sir, as far as certain other mat-
ters are concerned, I might refer to
sub-clause (3). My friend Shri V. G.
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Deshpande made a great
g:’ this sub-clause. I do not—you
w, Sir, and the House knows—theo-
retically agree with Shri V. G. Desh-
pande on many points. The difference
between us on many social and econo-
mic matters is as wide as the Atlantic
Ocean. But, all the same, we must ap-
proach our conditions in a realistic
manner. Now, we say here: caste,
race, community or religion. Take the
origin of any caste, particularly the
lower caste. All these lower castes have
developed because members belonging
to that caste have been belonging to
certain avocations. Take for instance
the avocation of a scavenger. No per-
son belonging to the advanced commu-
nity is prepared to share that responsi-
bility with him. Take the case of cobblers
or shoe-makers. Though some persons,
who are unemployed, belonging to the
advanced classes are taking to that pro-
fession, 99 per cent. of the people be-
longing to that community have been
traditionally following that occupation,
which is supposed to be a sinister occu-
pation and not a palatable occupation.
Therefore, these groups, though they
look like castes, have another side to
their shield which is occupational. . If
such persons having some occupational
grievances—scavengers and others—
agitate about the grievance and say that
a particular person is taking interest in -
their uplift and that therefore all sca-
vengers should help him, will it be call-
ed a systematic appeal ? Take also the
fishermen community or any other com-
munity. I do not know whether these
communities or castes belong always to
the profession which their names indi-
cate. We may state that these commu-
nities who are devoted to particular

grievance re-

‘occupations which are not, as I have

said, very palatable occupations, are fol-
lowing the same avocation denoted by
the caste. Therefore, if these persons
make an appeal not as a caste but on the
basis of their own grievances, while
carrying on with their occupation, they
are likely to come under the guillotine
of sub-clause (3). I would have been
very happy, though I realise the diffi-
culty, if certain extenuated circums-
tances or qualifying clause had been
applied to this, but unfortunately our
ingenuity for drafting a proper clause
was at its wit's end.

4 PM.

Shri V. G. Deshpande referred to
sub-clause (7) and proposed that the
part of the clause commencing from
the words “and belonging to any of the
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following classes” together with all the
categories should be deleted. What
would happen if this deletion is_grant-
ed? If any person in the service of
the Government renders any help to
any candidate, the candidate’s election
will be vitiated. “In the service of the
Government” is a comprehensive term
the boundaries of which will be diffi-
cult to define. Take, for instance, the
new planning programmes that we have
started. There are the Community
Projects. There are the National Ex-
tension Service programmes. There are
development boards. There are finance
corporations, this and that. As the
State is taking more and more respon-
sibilities from the private sector and en-
tering the field of carrying on trade or
reconstruction either of the urban or
the rural areas, the ambit of govern-
ment services is rapidly expanding.
Supposing Mr. X is contesting a seat
from a rural area, and some person who
is a temporary hand, some casual
labourer or some mukadam or maistri
or somebody who is construed to be
in the service of the Government helps
such a candidate. The moment he
helps him, whether the result is mate-
rially affected or not, the election will
stand vitiated and the candidate will
have to go out. Now, all of us have
realised how difficult it is to get elected
and particularly in constituencies
which carry lakhs of voters. As far as
my constituency was concerned, it was
a two-member constituency, spread
over 14 tehsils and the total number of
voters was more than eight lakhs. The
total number of agents that I had to
employ was nearly 1,500. Is it hu-
manly possible for any one to find out
whether any one out of these 1,500
persons comes “in the service of the
Government” ? How many patils and
patels are there in the villages?
Bombay State, under the Hereditary
Officers’ Act, there are wottandars
whose services are dispensed with. There
are taksims whose services are not dis-
pensed with. The services of desh-
pandes and deshmukhs are dispensed
with. But the services of patils are not
dispensed with. A patil family may
have 40 persons or so and all the peo-
ple will not be regularly in the service
of the Government. They get some-
thing like Rs. 20 or 30 as remuneration
for the whole year. But technically
they will be in the service of the Govern-
ment but as a matter of fact they have
nothing to do with the Government or
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the Government service. If the latter
part of the clause is deleted, then we
expose ourselves—not only the party in
power but even the other Members who
belong to this side—to be easily unseat-
ed, because a -petitioner will have to
produce one or two witnesses and see
that our signature is somehow procured.
Now, in the heat of the election, when
the people ask us to sign so many docu-
ments, we go on signing, and particular-
ly at the time when -polling is to be con-
ducted and the whole process is keyed
up, we shall have no time to read every
document or every piece of paper that
is handed over to us for the purpose of
signing. The result will be some friends,
who are not really friends, will see the
advantage that might accrue to him or
to some other person. and we sign the
document in the hurry of the moment.
The result is that the same document
will be produced against us, and the
final result will be that our election vic--
tory will be as brittle as any other brittle
object could be. Of course, I say that you
may put as many difficulties as you
want in the way of the man for getting
elected. But once he is elected, we
must accept this principle and play the
game.in the right spirit, namely, if once
a man is elected make it as difficult as
possible to unseat him. He has some-
how survived all the trials and tribula-
tions of going through the ordeal and
has been elected, and so allow that man
to remain in office at least for the period
for which he is entitled to remain.
Many of the amendments proposed by
Shri V. G. Deshpande are without
meaning, and many times Shri V. G.
Deshpande proposes amendments with-
out understanding their explicit or im-
plicit meaning. I know that not being a
lawyer he cannot understand the far--
reaching implications.

I could further say that we have
categorised officers. But does that mean
that we are oblivious about the other
categories of service? The list is illus-
trative and not exhaustive. We have
left power with the Government to
prescribe, in the light of their experi-
ence and the discretion which they may
have in the ambit of the State, and
enumerate other officers in service who
shall be treated as persons not desirable.
in the interests of the clients.

Pandit Thakur Das va : There
are the Government Servants’ Conduct
Rules.

Shri 8. S. More: Yes; I accept that
there are also Government Servants™
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Conduct Rules. A man who is helping
a successful candidate brings that candi-
date to final victory, but he leads the
candidate into danger, and at the same
time, he also comes into danger, be-
cause the Government Servants’ Con-
duct Rules do not look with favour
such men who are dabbling in politics.
There are village officers. We had the
opportunity to know the experiences of
the Members at the meetings of the
Select Committee, who narrated their
own provincial experiences. Take the
patil of Maharashtra or a lambardar in
Punjab who may be something different.
If you are asked or if I am asked or
even if Shri Pataskar is asked to prepare
a complete list of village officers in all
the States, we will have to accept de-
feat. But we indicated in a broad, ge-
peral manner, the village officers or the
revenue officers. Shri V. G. Deshpande
raised the question that by confining
sub-clause (f) to revenue officers men-
tioned in that clause, we excluded the
higher officers. No. All revenue offi-
cers including village accountants
who are supposed to be paid servants of
the - Government, such as patwaris,
lekhpals, talatis, karnams and the like,
come under this provision. “And the
like” is a frequent expression though
you will put it in a latin form in the
legislature. But the provision says at
the end, “excluding other Vvillage
officers”. There may be two types of
village officers. As far as one type is
concerned, it falls under this descrip-
tion given in the sub-cluase (f), and itis
tabooed. But there is the other type of
village officers who, as I have stated,
are persons belonging to the patil
family. They are village officers in con-
tinuous or traditional sense. Therefore,
such village officers as have no organic
bond with the Government ought not
to be treated as in the service of the
Government. If I am asked to swear
this, namely, “Mr. More, no patil be-
longing to the patil family has helped
you in the election ?” I will have to
plead guilty, because in almost all vil-
lages half the number of be-
long to the patil family. So many of
them helped us.

Pandit Thakur Das Bhargava: What
about chowkidars ?

Shri S. S. More: Yes, chowkidars
also. But they were asked to swear
with a clear conscience that they should
not create any trouble. Therefore let us
not be very fastidious where fastidious-
ness is likely to be dangerous to demo-
cracy. If every one of us stands in per-
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petual uncertainty, every time feeling
whether something will crop up against
us or not, we shall have no heart in
working the democratic set-up of the
country. Consistent with reasonable
standards of fairness of the election, we
have imposed these restrictions. But,
going beyond the limits that we have
indicated will be as dangerous as for
Sita going beyond the limits which were
demarcated for her by Lakshmana.
Therefore, let us not be so fastidious.
We cannot afford to be so fastidious.
Everyone who tries to be very much
fastidious must know that he himself
may be on the block with the axe of
the petition hanging over his head.

With these words, I commend what
the Select Committee has recommended
and I would request all other hon.
Members not to look at this matter
from the party point of view. This
Act is not to work only
against a particular party’s candidates.
Let us approach it in a non-partisan
way, so as to make democracy as pure
as possible. i
realities of the situation : you have to
face them. )
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Shri Raghavachari: I want to voice
my nervousness and fear about sub-
clause (7), so far as government ser-
vants taking part in the elections is con-
cerned. 1 genuinely feel nervous when
they have attempted to categorise some
things. A Member of the Select Com-
mittee wanted to convince us that they
have done much more by way of assis-
ting the prohibition of government ser-
vants from participating in elections. To
my mind, it looks_that the language in
which the categorisation is clothed is
likely to lead the other way. Do the
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framers of this Bill now think serious-
ly that government servants must be
prohibited from participating in the
elections except to the point of voting;
if so very well. But, is that going to be
in pract:ce effective ? The clause says :

y person in the service

of the Government and belonging
to any of the following classes,
namely :(—”

So, all government servants must
come under one of these categories. No
doubt they have attempted to catego-
rise. Lastly, it is said:

“such other class of persons in
the service of the Government as
may be prescribed.”

The last clause in the earlier portion
includes every one who has not been
indicated in the earlier clauses. When
the last clause is so inclusive, you have
restricted it by saying, “as may be pres-
cribed”. The whole thing is as bad as
it can possibly be made. If you bad
omitted the words ‘as may be pres-
cribed’ it would mean all other persons
in the service of the Government. It
would be very effective. The words ‘as
may be prescribed’ simply give the dis-
cretion to somebody to prescribe. Why
not you say clearly, any other class of
persons in the service of the Govern-
ment and thus have an all-inclusive
clause ?

Shri Kamath : Prescribed by rules
means, they would come before the
House again.

Shri Raghavachari: You make a list
of persons. It may be as long as the
Ganges. You have categorised a num-
ber of people. Have a clause, all other
clasgses of persons in the service of the
Government. That would be the best
thing, rather than give a loophole for
making it possible for any government
servant to influence the election. This is
going to be a great handicap. Because,
in this unfortunate country, a govern-
ment servant, though he may not be res-
pected, for the moment is very influen-
tial. If they should be permitted to be
busy with the election campaign, woe
be to fair elections.

T have to offer only one or two other
remarks. In the matter of definition of

bribery, they have definitely said that .

any amount paid to a person to stand
or not to stand or to withdraw from
being a candidate or to retire from con-
testing the election is  bribery.
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said that if
man has stood and he clau:nsthathe
has incurred some expenditure, payment
of the expenditure shown in his ac-
count is not bribery. Does it not be-
long to the same type? I think public
policy requires that this provision
should not be there. It leads to a kind
of blackmailing. All that is required is,
it must be shown in his accounts. He
may show anything in his account. I
am prepared to concede that there was.
some difficulty in the way of the Select
Committee Members. We know that
some such thing is, as a matter of fact,
paid and all these things are difficult to-
prove and they were going on. You
want to legalise it. When you define
bribery and say that nothing should be
paid, any payment becomes bribery.
You openly say that a man should file
nomination paper, and begin to write
up an account and then take money.
1 think it is opposed to public policy
and it is likely to be abused.

I come to sub-clause (5) about niring'
of vehicles or conveyances. This is the
most abused item in the elections as we
know. Hitherto also there was prohibi-
tion. The elector must go himself and
not even carry his friend. Now, they
have said that the voters, may, not only
for themselves, but also for their voter
friends, hire carriages or conveyances
not propelled mechanically. I suppose
the congress symbol, pair of bulls,
draws all the carts now. So, all the bul-
lock carts may be utilised hereafter. If
you want to permit it, permit all kinds
of vehicles. Why do mechanically pro-
pelled vehicles offend you? Because,
more people can be carried. More
carriages can come here. I do not
understand the distinction. The point
would be, in the municipalities and
towns, there are no bullock carts and
you want to prohibit conveyances in the
municipal areas. But, in the village
parts, you go on having any number of
them. Therefore, it appears to my mind
that if you prohibit mechanically pro-
pelled vehicles, it is not fair. If you
are going to allow conveyances to be
hired, by all means give a general order
for everybody. Ome can understand
that. This kind of distinction is sim-
ply trying to keep a distinction as if we
are going to be strict and fair, while
actually defeating the very purpose.

. Shri Kamath: May I point out, Sir,
that there is no quorum in the House ?

Mr. Deputy-Speaker: The bell is
being rung.
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Now there is quorum. Shri N. C.
Chatterjee.

Sbri N. C. Chatterjee : I was a mem-
ber of the Select Committee and we
thought it was desirable to simplify
matters, but I am afraid in our anxiety
we have oversimplified things and to
some extent one or two matters require
consideration.

If you look at the old sections 123 to
125, you will find that eight items were
categorised as major corrupt practices,
there were five items of minor corrupt
practice and there were three items of
illegal pratice—altogether sixteen. We
thought it was desirable to eliminate
illegal practices and we struck out items
(1) to (4) in section 124 relating to
minor corrupt practice and we elevated
item (5) to the level of a major corrupt
practice, and put them all in the same
category. If you look at the old section
124 (5), it said :

“The systematic _appeal to vote
or refrain from voting on grounds
of caste, race, community or reli-
gion or the use of, or appeal to,
religious and national symbols,
such as, the national flag and the
national emblem, for the further-
ance of the prospects of a candi-
date’s election.”

Kindly see what is going to be in-
pluded as item (3) in page 26. There
is a good deal in what Sardar Igbal Singh
has said. We have gone much further
than what was there. The new provi-
sion reads :

“The systematic appeal by a
candidate or his agent or by any
other person, to vote or refrain
from voting on grounds of caste,
race, community or religion....”

Formerly it was confined to the can-
didate or possibly to his agent. But
now, “any other person” comes in, and
this may lead to a lot of blackmailing,
especially of those parties which are
dubbed as communal parties. It is very
easy to file election petitions and to
subject them to all sorts of harassment
and black-mailing. In the case of Sar-
dar Sardul Singh vs. Sardar Hukam
Singh, you may remember—I am read-
ing from the Election Law Report
Digest which came out yesterday—what
happened. The first page reports of your
case. It says:

“Agency in election law has a
much wired significance than un-
der the ordinary law of princi-
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pal and agent and may be inferred
from the circumstances and con-
duct. Therefore, newspapers
which make special propaganda
for the election of any particular
candidate are to be treated as
agents for the purpose of election
law.”

This view has been supported in a
pumber of cases and the other day the
Supreme Court went so far as to hold
that the secretary of a party, although
not actually his election agent, must
be treated as an agent. Therefore,
this is putting the thing too wide. I
have great respect for any views ex-
pressed by Pandit Thakur Das Bhar-
gava, but look at the section to which
our attention was drawn by my hon.
friend. He has pointed out that we are
putting in in sub-section (1) of section
100 the following :

“that any corrupt practice has
been committed by a returned can-
didate or his election agent or by
any other person with the consent
of a returned candidate or his elec-
tion agent;”

You will find the words are “with the
consent of a returned candidate or his.
election agent”. It is very widely put.

Pandit K. C. Sharma (Meerut Distt.
—South) : The word is “consent”.

Shri N. C. Chatterjee : Consent may"
be express, may be implied, anything.

Pandit K. C. Sharma: Take precau-
tions against. ...

Mr. Deputy-Speaker: Order, order.
Tthxl?si.s discussion should not go on like

Shri N. C. Chatterjee : In section 123
(5) there was no such thing, eithgr
“any other person” or “copsent”. If
you look at the wording, it reads :

“The publication by a candi-
date or his agent, or by any other
person with the connivance of the
candidate or his agent, of any
stat@ment of fact which is false..”

Therefore, I am submitting that it
requires a little consideration. Possibly
in our anxiety to simplify matters we
have put in things which need not be
put in. So, “any other person” can
easily be omitted. The agent is there
and you are putting in the definition
that “agent” includes an election agent,
a polling agent and any person who is-
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[Shri N. C. Chatterjee]
held to have acted as an agent in con-
nection with the election with the con-
sent of the candidate. That is %uite
.enoguh. There should not be “any
other person”.

Pandit Thakur Das Bhargava : May 1
point out that previously this clause
[&)] v;as much larger in scope than it is
now

Pandit K. C. Sharma : The word was
“connivance”.

Pandit Thaker Das Bhargava : It was
“by any other person with the conni-
vance of the candidate”.

Pandit K. C. Sharma : And here the
.agent has been restricted.

Shri N. C. Chatterjee : I am submit-
ting that in the Explanation in page 27
we say expressly that “agent” includes
an election agent, a polling agent and
any person who is d to have act-
ed as an agent in connection
with the election with the consent of
the candidate. That ought to be quite
.enough. You should not go any fur-
ther.

The object of Shri V. G. Deshpande’s
amendment which I am supporting is
to point out that this should really come
within the category of undue influence,
and must be treated as a corrupt prac-
tice.

I am also endorsing the other sug-
gestions especially for penalising or
‘making it impossible for Ministers or
Deputy Ministers or officers of Govern-
ment to utilise their official position
under governmental agencies or under
governmental auspices by conducting
.official tours, and also to carry on elec-
ggg propaganda. That should be stop-

[SHRI BARMAN in the Chair}

With regard to clause (7) at page
27, I do not think it is the object of the
Government really to allow Govern-
ment servants to indulge in any impro-
per activities. Item (g) of the clause

“such other class of persons in
the service of the Government as
may be prescribed”

1 take it the rules will come before
-and we shall know whether there is any
Aimproper categorisation of other classes
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of persons. But, unfortunately in (f)
the language is not very clear. It reads :
“revenue officers including vil-
lage accountants, such as, patwaris,
lekhpals, talatis, karnams and the
like but excluding other village
officers”

The words “but excluding other vil-
lage officers” requires clarification. Is
it the object that all village officers
other than those enumerated should be
allowed to participate or to take part in
elections and to further the prospects of
candidates ? If so, that would be real-
ly not helping fair and free elections,
but jeopardising it.

Shri Kamath: The proposed amend-
ments to sections 123, 125 and 125 of
the principal Act have taken me more
by surprise than satisfaction. Particu-
larly I would refer to the deletion or
elimination of “personation” from the
category of corrupt practices and also
removal of ballot. papers from polling
stations etc., included in sub-section (4)
of section 123 of the principal Act,
from the category of corrupt practices.
I have no doubt that the intentions of
the Treasury Benches opposite are
honourable, but ‘not always’ my hon.
friend (Shri Anil K. Chanda) on my
right is right.

Shri Venkataraman : He has crossed
the floor.

Shri Kamath : I take it for the time
being. In spirit he used to be always
here, but physically also he came across
the floor just now and I now find he
has left.

An Hon. Member :
scared away.

Shri Kamath: I do not know what
exactly the Government has up its sleeve
in introducing this amendment. 1 will
take the second thing first,viz., the re-
moval of a ballot paper from the poll-
ing station during polling hours by a
candidate or his agent, or by any
other person with the connivance of
a candidate or his agent. This has
been done at least in some constitu-
encies, and it was openly alleged that
in several constituencies this had been
done. You know, Sir, that yours was
the biggest constituency in India,
a unique three-member constituency in
India, and you would remember what
happened. I do not know what had hap-
pened and I would not like you to tell

*

He has been
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the House what happened there. (Inter-
ruptions). But 1 have known and I have
heard true stories of what happened in
some constituencies of our country. I
know what happened in my own consti-
tuency and the neighbouring constitu-
encies. I heard from persons who
actually saw the thing, that voters used
to remove ballot papers and take them
outside the polling booth. That is to say,
when the ballot papers were handed
over to them, they put them in their
pocket, they did not cast their vote and
they did not put the ballot papers into
the ballot box, but walked out of the
polling booth with the ballot papers and
handed them over to some person,
some appointed person, who was wait-
ing about a mile or half away or, some
distance away from the polling station,
to- collect the ballot papers—which half
an hour later he put into the ballot box
—for a selected price, one rupee, two
rupees, or some other price i

varied with the importance of the per-
son, the importance of the particular
place or the importance of the time.
In one case, the person who collected
these ballot papers put them in a gaddi
and in one of the boxes which was
opened in my presence in my own
constituency, about eleven or twelve
ballot papers—I forget the exact num-
ber—were found folded together. Nor-
mally, every ballot paper is put separate-
ly. But it seems that the per-
son who
and put them
in this case was probably an unskilled
worker, and therefore he had put them
in a gaddi or a bunch into the ballot
box, and the eleven or twelve ballot
papers were found folded together in a
bunch. The returning officer detected
them, but that is all that was done. But
this sort of thing can be donme on a
larger scale, on a bigger scale, than
we can imagine. The other day, I pro-
duced here a bunch of ballot papers
which have come to Delhi from Jammu.

Mr. Chairman: Will not the returning
officer reject sych ballot papers ?

Shri Kamath: In some places, they
are rejected, but in some places, the
returning officer refused to reject them.
He used his discretion. Later on, of
course, it could be challenged by the

. parties concerned. But because the
whole thing has been found in a bunch,
as if it had been pasted together, it
leads to icion. But the returning

officer has his discretion.
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I quoted another instance the other
day, of the Jammu ballot papers having
been found in Delhi in a packet again.
I had placed them on the Table of the
House. You, Sir, were not perhaps
here at that time, but the Deputy-
Speaker asked me to place them on the
Table of the House. But in that case,
the ballot papers were all in serial
order, and in consecutive numbers.
They were not stray papers, but they
were papers with consecutive numbers.
About twelve or thirteen of them were
laid by me on the Table of the House
the other day. This sort of thing can
be a very serious offence....

An Hon. Member: Which sort of
thing ? :

Shri Kamath: Removal of ballot
papers from the polling booth and
handing them over to an appointed
person. Then, those papers can be put
together in some other candidate’s box-
es. That is certainly a corrupt prac-
tice. If that is pot a corrupt practice,
I do not know what corruption is.
Perhaps, my hon. friends opposite think
that there is not much corruption in this
particular matter ; they think of cor-
ruption on a much bigger scale only.
That is why they think that this is a
flea-bite, and they do not bother about
this sort of corruption. If my hon.
friend opposite is impervious to this
sort of corruption, if the Benches op-
posite are impervious to this sort of cor-
ruption, I do not know what will hap-
pen, but I am sure that my hon. col-
leagues, apart from those in the Trea-
sury Benches, have certainly the sense
of honour and anxiety to see that the
elections are pure, free and fair. I
would, therefore, urge that this sort of
practice should remain in the category
of corrupt practices.

I now come to the still more serious
business of persopation. My hon.
friend Shri S. S. More, I am told—I
was not here when he spoke—said that
under the IPC it is a penal offence, and
the person concerned will be punished.
But the point really is not whether the
person should be punished but whe-
ther the election of the candidate who
has secured election by this means of
cheating and of getting impersonated
votes should not be set aside. I am sure
you will agree, with the high sense of
honour that you possess,....

Mr. Chatrman : Is it not difficult to
connect the man who is impersonating
with the candidate ?
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Shri Kamath : But the present Act is
very clear on that point. Sub-section
(3) of section 123 reads:

“The procuring or abetting or
attempting to procure by a candi-
date or his agent, or by any other
person with the connivance of a
candidate or his agent....”

So, it is very clear there. If it is
proved that somebody had impersona-
ted with the candidate’s or his agent’s
knowledge or connivance, and the can-
didate had secured his election by such
impersonated votes, then on that
ground, the election tribunal can set
aside his election.

Now, I do not want to cast any re-
flection on any community. But there
are certain purdanashins. ...

Shri N. C. Chatterjee: Burka.

Shri Kamath: Call it burka or
purda. Tt has been an awkward thing
for presiding officers to make sure whe-
ther the person who has a purda on is a
voter or not. If a purdanashin voter
comes to the polling booth to vote, if
the presiding officer wants to make sure
whether that person is a voter or not
on the electoral rolls, it is difficult for
him to do so.

Ch. Ranbir Singh (Rohtak) : Nobody
can check that.

Shri Kamath: But I am told that
in the last bye-election in which I had
taken part in April last, the presiding
officers had been given certain powers;
and in certain polling booths, women
had been appointed to assist them in
this matter.

Ch. Ranbir Singh: The indelible ink
is there.

Shri Kamath : You can have indelible
ink, but it is not so indelible. Indelible
character is the first thing. Indelible
ink comes later.

It was alleged that in many polling
booths, the presiding officer was in 2
very awkward predicament in regard to
these purdanashin voters. If this
amendment is accepted, then what will
happen is that hundreds of people or
a few people at any rate might come
first and vote as real voters. Later on,
after a time, they may put on a purdah
and a veil, and come as purdanashins
and vote for the purdanashin voters on
the rolls. Nobody can prevent it. Of
course, they might be punished later on.
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Shri Pataskar: ‘So, what should be
done. Should the purda be torn out ?

Shri Kamath : Give powers to the wo-
men assistants in the polling booth, as
has been done in some places, at every
polling station, to see under the purda
or inside the pwrda....

Shri N. C. Chatterjee: Behind the
purda.

An Hon. Member : The assistants are
not expected to recognise them.

Shri Kamath: It has been done in
some polling stations; in my own consti-
tuency, I have some personel experiece,
and I have seen women assistants in
the polling stations doing this kind of
thing. I hope that will be taken note
of by the Minister.

Shri Pataskar : Without becoming in-
decent, everything possible will be done.

Shri Kamath : Is it indecent? I can-
not understand the Minister’s ition.
Is it indecent to look at the face of
a purdanashin ?

Shri Pataskar : But the hon. Member
said, inside the purda and so on. I did
not appreciate it. It is not good to
speak of our sisters in that manner.

Shri Kamath: Nothing was farther
from my mind than to say anything in-
decent.

Mr. Chairman: I am very much
concerned whether we can finish the
consigeration Tl‘:f %e$ B—Smpeake within the
time-limit. e puty:- r had
smil tll:at this should be finished by five
o’clock.

Shri Kamath : It will go on for two
hours, that is, up to 5.30 p.m.

Shri Pataskar : We had only 14 hours
for this clause, because we had utilised
half an hour already.

Mr. Chairman: The alternative then
t.

is to sit longer hours and finish i

Shri Kamath : I shall finish in two
and a quarter minutes. I have one more
amendment.

I hope in the interests of free and
fair elections, and in the interests of
purity in elections, these two matters re-
lating to personation and to removal of
ballot papers from the polling booth
shall remain in the category of corrupt
practices and be a ground on which
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the election can be declared void by an
election tribunal during the trial of an
-election petition.

I come to my last amendment which
is No. 164. Sub-section (3) of the pro-
posed section 123 refers to religious
symbols or national symbols such as the
national flag and the national emblem.
I would urge that among these should
be included the pictorial or other re-
presentation of the Mahatma, the Father
of the Nation. I would invite the atten-
tion of the House to certain judgments
of election tribunals which have held
that the picture of Mahatma Gandhi or
any representation thereof now after in-
dependence, when he is acclaimed as
the Father of the Nation, is a national
emblem, is nothing short of a national
emblem. I understand that when the
matter was referred to the Prime Min-
ister—I read it in the Press some
months ago—when the matter came be-
fore the Congress Working Committee,
the Prime Minister wrote to the Ma-
dhya Pradesh Congress Committee advi-
sing them that this sort of thing should
not continue to happen in the elections.
As a vote-catching device in the last
general elections, Mahatma Gandhi’s
picture was freely displayed in Madhya
Pradesh—I do not know about other
States. In my State, in every coasti-
tuency; Mahatma Gandhi was made to
;tand with folded hands and at his

eet....

l;andit K. C. Sharma : Not in every
<constitpency.

Shri Kamath : Every constituency in
my State. I do not know about Meerut.
Meerut was a revolutionary part of the
country, though not now.

Shri Velayndhan (Quilon cum
Mavelikkara—Reserved—Sch. Castes) :
It is reactionary now.

[MR. DEPUTY-SPEAKER in the Chair]

Shri Kamath: I was referring to Ma-
batma Gandhi’s picture. That also
should be banned from being displayed
during elections.

Mr. Deputy-Speaker: We have to
finish this clause by five o’clock.

Shri Kamath : I will only take a mi-
nute and a half.

I was stressing the point that Mahat-
ma Gandhi’s picture or other similar
representation must be banned during
<lections. In my own constituen}?, and
in other constituencies, in adyha
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Pradesh, Mahatma Gandhi was made to
stand with folded hands in big election
wall posters, and at his feet were a pair
of bullocks. The words on the posters
were :

“ARM AR IA, TR AT R A 1

almost pointing to the bullocks. It
was an unfortunate poster displayed on
walls everywhere in my constituency.
So far as 1 am aware, Mahatma
Gandhi never in his whole lifetime can-
vassed a single vote for any candidate
in any election. I am challenging the
Minister to contradict this. The Father
of the Nation was not allowed to rest
in peace in Heaven, but was dragged
down to the earth in these dirty election
posters, and made to stand with folded
hands with a pair of bulloks at his
feet, begging people to vote for the pair
of bullocks.

I am, therefore, very anxious—and
I must emphasise it—that this sort of
thing should not be allowed to go on
and Mahatma Gandhi should not be
exploited by the Congress and the
ruling party in any manner, in any form
whatsoever, and that any such ex-
ploitation of Mahatma Gandhi’'s name
or form should be deemed a corrupt
practice for the purpose of avoiding an
election.

Mr. Deputy-Speaker : We have to go
through all the stages of this Bill today.
Therefore, we have to finish this clause
by five o’clock. There is absolutely no
time left (Interruptions). The hon.
Speaker had observed that otherwise
this might take the time of the other
Bill, and there might not be enough
time left for that.

Shri Kamath: On a point of order.
Rule 131 of the Rules of Procedure and
Conduct of Business says that when a
motion that a Bill be taken into consi-
deration has been carried and no amend-
ment of the Bill is made, the Mem-
ber in charge may at once move that
the Bill be passed. But if any amend-
ment is made, any Member may object
to any motion being made on the same
day that the Bill be passed and such
objection shall prevail. Of course, dis-
cretion is given to you. I would appeal
to you that this Bill, being an important
measure, and so many amendments hav-
ing been moved—and I am sure the
House will share this view with me—
the third reading might be postponed
till tomorrow morning, so that we can
study the Bill and the amendments
made, and come prepared.
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Mr. Deputy-Speaker: I am entnel{
in the hands of the House. But
think if we want to devote more time,
we might have to sit longer today. That
will be the position because tomorrow
morning, the Life Insurance Corpora-
tion Bill is due to be taken up. If we
encroach upon the time of that Bill,
we might not be able to finish that and
the programme might be upset. If hon.
Members agreé and are prepared to sit
longer. ...

Some Hon. Members: No.

Shri Kamath : We can sit for half an
hour extra on two days next week,
making one hour.

Shri K. K. Basu: The clause by
clause discussion will be over by 6-30
p.m. If the third reading is to be taken
up then, we may have to go up to 8
p. m.

Mr. Deputy-Speaker: Let us finish
the second reading. If we want, we
can finish it by 6. £.m. If not, it is
for hon. Members decide. We may
have to sit longer.

Shri A. K. Gopalan : It is not only a
question of sitting late today. This is
a very important Bill. During the dis-
cussion, certain amendments are accept-
ed and so many amendments are re-
jected. We want to study the Bill in
the light of those changes and come
prepared for the third reading.

Mr. Deputy-Speaker: Let us finish
the second reading at least now.

Wo T fag: SUTemw R, T
| do %3 FT a0 F<7 & ot @ gor
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5 pM.

Shri Kasliwal (Kotah-Jhalawar): I op-
pose the amendments proposed by Shri
Kamath. He has not read the Act at
all. Section 135 clearly provides for
this. It says that the removal of ballot
papers from polling station is an
offence. You will be removing it from
the category of corrupt practices but,
under this section, the removal of a
ballot paper is a cognizable offence.

Shri Kamath: You will be punished
and not the candidate,

Shri Kashwal: If it is found in the
unlawful possession of the candidate he
will also be punished. They are al
provided for in section 135 of the Act.

Shri Chatterjee wants the removal of
the words ‘any other person’ from sub-
clause (3) I respectfully submit that he
was a co-architect of the clause along
with Shri More and he was responsible
for the ing. The Select Committee
accepted it. he had drawn the atten-
tion of the Select Committee at that
time. ...
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Mr. Deputy-Speaker : He has already
told us that he has reconsidered it.

Shri K. K. Basu: No lawyer can stick
to his opinion.

Shri Kasliwal: May I respectfully
point out that the whole scheme of this
clause is such that the words ‘by any
other person’ are to be found in every
sub-clause. It relates to undue in-
fluence, it relates to bribery etc. Shri
Chatterjee wants to remove the words
‘by any other person’ only in sub-clause
(3). Either you remove them from the
whole of the clause or keep them as

.they are. You cannot remove them from
one sub-clause and allow them to re-
main in other sub-clauses.

Shri N. Rachiah (Mysore—Reserved
Sch. Castes): Sir, this clause is a very
important clause and I think it is very
exhaustive. It covers all forms of cor-
rupt practices connected with an elec-
tion.

Shri Deshpande said with regard to
the categorisation of officers that cer-
tain officers have been listed and cthers
have been left out, particularly the clerks
and others. Sub-clause (7)(g) says:

“such other class of persons in
the service of the Government as
may be prescribed.”

This_ will include all officers, inclu-
ding the clerks etc. It is fairly exhasu-
tive.

In my opinion, it is far-fetched idea
to say that it is supporting Congress.
After all, it is a general law and no
government servant, high or low, can
participate in an election or canvass
support for any candidate including a
Minister, if he is a candidate. We are
definite about it. If such officials parti-
cipate they must be punished.

In regard to the particular reference
made by Shri Deshpande, I would say
that he says that he is opposed to the
caste system and yet, at the same time,
he wants the chamar to be caste-mind-
ed. He does not want the higher caste
man, the Brahman should be caste-
minded. He wants the chamar com-
munity man, a graduate in M.A. to go
to his constituency and ask for votes as
a- chamar to uplift his people. ~What
about the other community people? If
he appeals to his own community, what
will happen ? He.must know that it is
a general electorate. If I were one of
5—129 L. S.
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the members of the Election Tribunal
or its Chairman, I would disqualify
such a person, not for a few years but
for 25 years. It is only the Harijans
who have been entirely non-communal
and not others. They may have had
exceptions in the other communities.
If we had been communal we would
not have been in this position. Be-
cause of our sacrifices, because of our
non-communal attitude we have suffered
all these days. He wants that the Hari-
jan should go and appeal to his com-
munity. If any aid or protection is
given to us or any encouragement is
given to us by the State or by the
Central Government in the name of
Harijans, we do not want that kind of
help at all. We want things to be done
in the interest of the nation and in the
interest of poor people.

He also wanted that Shri Sampurna-
nand should be removed. He is not
the only person, who is opposed to tem-
ple entry I say. There are his followers.

Mr. Deputy-Speaker : The hon. Mem-
ber has not only the right to speak but
he has also the duty to listen. I observed
at that time that Sampumnanand has
been put in there only as an illustra-
tion. Therefore, the hon. Member need
not be so particularly nervous about it.

Shri N. Rachiah: He did not mean
that he was communal but he oaly
made a reference. I also make a re-
ference and say that because he is the
Chief Minister, because he belongs to
the Congress, he should not be removed.
All caste Hindus who observe un-
touchability in some form or other
should be punished. It is not the issue
of a Chief Minister but it is a general
issue pertaining to the so-called caste
Hindus—whether Brahman or non
Brahman, we do not worry about it.
I do not accept....

Mr. Deputy-Speaker : The hon. Mem-
ber must now conclude.

Shri N. Rachiah : The Harijans should
not be asked....

Mr. Deputy-Speaker : The hon. Mem-
ber must realise the pressure on time.

Pandit Thakur Das Bhargava: Sir,
Ch. Ranbir Singh expressed apprehen-
sion that. the lambardar in Punjab
would be included. As I read this
clause, I feel that lambardars cannot be
included. The words are :

“revenue officers including villa
accountants, such as patwaris,
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lekhpals, talatis, karnams and the

like but excluding other village
offiecrs;”

The lambardar can, by no stretch of
imagination be called an accountant. I
think the idea was that lambardars
should be excluded and not included.

Ch. Ranbir Singh: Please read (g).

Pandit Thakur Das Bhargava : So far
as (g) is concerned, any person can be
included. But can it be likely that after
excluding him specifically he will be in-
cluded in (g). I should thank it will
never happen.

Shri Chatterjee was at pains to tell
us that we changed 124(5) into a worse
section. May I submit for his consi-
deration that he was himself a member
of the sub-committee. I do not say that
being a party he cannot reconsider and
make it better. That is not the position.
What 1 maintain is that when he was a
member of the sub<committee which
was particularly looking into this ques-
tion, it could not have his
notice. We decided the question in a
manner which is absolutely just and
proper with his co-operation and con-
sent. The words “from any person”
are included in all the definitions, but
we have taken good care to see that
in clause 54(1) (b) we have said “cor-
rupt practice if committed by the can-
didate or his election agent or by any
person with the consent of the candi-
date”. Otherwise, we have excluded
everything. While defining the acts in-
cluded in ‘corrupt practice’ naturally the
scope should have been larger as bribery
remains a bribery if it is practised by
a third person but for election petition
such act is useless unless committed by
candidate’s election agent or by agent
with the consent of the candidate as
defined in clause 65 or clause 54 (b).
In the same way, section 124 (5) as it
previously existed, was capable of being
.regarded. We have not changed it but
made it narrower because it has been
included in 54 (1) (b). In section 123
also we have changed the definition of
agent. Previously the definition of agent
was given in clause 79, but now we
have made it much narrower. We
have now accepted the principle that
no person should be prejudiced by any-
thing which he has not done or which
has not been done by his election agent
or done with his consent. If bribery is
done by a third party, it is not a cor-
rupt practice for the purpose of elec-
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tion petition unless it is done by the
candidate or his agent or with his con-
sent. If Shri Chatterjee looks at this
from this standpoint, he will find that
everything is right and perfect and the
scope of the provision in 124 (5) has
not been widened as he thinks.

Mr. Deputy-Speaker: There are

some other amendments that hon.
gﬁoembers wish to move. They may
s0.

Shri Mulchand Dube: I beg to move:
(1) (i) Page 24, line 35—

omit “or by any other person”;

(ii) Page 25, line 19—

omit “or of any other person”;
(iii) Page 26—

(a) line 5, omit “or by any other
person”;

(by lines 11 and 12, omit “or by
any other person”; and

(c) line 21, omit “or by any
other person”;

(3) Page 27, lines 4 and 5 omit
“dr, by any other person”

(2) Page 26, lines 30 to 32—

omit “if the vehicle or vessel so
hired is a vehicle or vessel not-pro-
pelled by mechanical power”

(3) Page 27—

omit lines 1 and 2

Sardar Igbal Singh: I beg to move:
(i) Page 24, line 36—

after ‘“‘person” insert:

“with the connivance of the candi-
date or his agent”

(ii) Page 25, line 19—

after “person” insert “with the con-
nivance of the candidate or his
agent”

(iii) Page 26, line 5—

after “person” insert “with the
connivance of the candidate or his
agent” .

(iv) Page 26, line 12—

after ‘“person” insert ‘“with the
connivance of the candidate or his
agent”

(v) Page 27—

omit lines 14 to 16.

My amendments Nos. 200 and 203

are the same as Nos. 217 and 236 res-
pectively already moved.



8803 Representation of the People

Mr. Deputy-Speaker : These amend-
ments are also before the House.

Shri Pataskar: My task has been
considerably lightened by the speeches
of the hon. friends, Shri More and
Pandit Bhargava. Therefore, I will take
the least time that I should.

In clause 65, what we have tride to
do is to incorporate the two chapters
into one chapter. We have seen the de-
fects that were experienced and now
the attempt is to rectify them. Without
going into details, I would only say this.
There are only two major complaints
made. One was with respect to clause
(3), dealing with systematic appeal on
the grounds of caste, race, etc. As to
what it implies the hon. Member, Pan-
dit Bhargava, has already explained, but
I would say that of all the clauses in
this, if we look at it from a broader
point of view, this is one of the most
important  parts of this Act.
After all, hon. Members, who
haye taken exception to this, will rea-
lise’ that on account of such systematic
appeals to religion, we had our coun-
try divided. It may not have happened
immediately, but may have happened
after a considerable time. After having
introduced a democratic form of gov-
eroment in this country; if we allow
people to canvass on the ground of
<astes, what will this House consist of?
What will be the position? I would
only ‘appeal, without going into all the
arguments, to the hon. Members to
think of the problem a little more
seriously than, what I humbly submit,
has been done. It is from that point
of view that this has been put. If at
all we have to develop on right lines,
this is the method. I can understand
-the case of a chamar boy not getting
employment, but then the problem is
one of unemployment in the country
which has to be tackled and it will be
the duty of every citizen to solve that
problem. There are complaints from
others also that they do not get employ-
ment. It is, therefore, a problem of un-
employment and not of chamars. There-
fore, this is one of the most important
provisions ; otherwise, this House will
consist of people of different castes,
communities and religions and I do not
know to what condition we will thereby
be reduced. I would appeal to those,
who have criticised this, not to look at
this problem in the way they have
done. Some cases may have been de-
<ided and some inconvenience may
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have been caused to somebody some-
where. But look at the problem from
the ultimate effect which the absence of
such a provision is likely to produce on
what we are trying to evolve in this
country. I will not take any more time
so far as this clause is concerned.

With respect to clause (7), what
have we done? As hon. Members are
aware, and particularly, Shri Chatter-
jee, who is dealing with a large number
of cases on that point, we had former-
ly section 123(8) which was worded
[P shall not include any person
who has been declared by the Central
Government”, that is, it was put in a
negative form. And in clause (b) we
had a long list of daffadars, chowkidars
karnams, etc. The Select Committee
took into account all the difficulties ex-
perienced on account of such a word-
ing and produced this present clause
(7), and in (g), the Select Committee
has put “such other class of persons in
the service of the Government as may
be prescribed”. This is done purely
from the point of view of convenience,
and there is no question of party here
involved, because the same persons in
the different States may be Government
servants or may not be Government
servants. As Shri More rightly pointed
out, in Maharashtra, there will be a
number of patils in a village and it is
difficult to find out who the real Gov-
ernment servant is out of them. There-
fore this clause has been put in this
form.

I was glad that the hon. Member, *
Shri Kamath, showed such esteem and
regard for the Father of the Nation,
but this is not the way to introduce his
amendment. When we are talking of a
national emblem, why put in Mahatma
Gandhi’s name ? Mahatma Gandhi did
not belong merely to the Congress. My
friend also might put up a picture of
Gandhiji. . . .

Shri Kamath : I do not want to exs
ploit his name as they do.

Shri Pataskar: I am sorry there are
people who not only exploit Mahatma
Gandhi but who are also exploiting
some other factors (Interruption). Let
us not, therefore, try to introduce
Mahatma Gandhi’s name here. Pro-
bably it may be that in some Congress
constituencies such a thing has happen-
ed. Of all the Members of this House
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[Shri Pataskar]
particularly the hon. Shri Kamath

konws all these little abnormalities more
than anyone else.

Shri Kamath : I agree.

Shri Pataskar : He has got ‘a knack of
collecting these, and I am prepared
to concede it. This is not the way to
utilise it.

Shri Kamath: But then how ?

An Hon. Member : How is it to be
utilised ?

Shri Pataskar: I would request him
to withdraw that amendment and I hope
this clause would be passed.

[MR. SPEAKER in the Chair]

Mr. : Which are the amend-
ments to be put to vote separately?

Shri Kamath : Nos. 164 and 165.
Shri V. G. Deshpande : No. 81.
Shri K. K. Basu: No. 197 also.

Mr. Speaker : The question is :
Page 27—
after line 18, add :

“(8) Addressing election meet-
ings or canvassing for a i
by a Minister, Deputy Minister or
a Parliamentary Secretary when he
is on an official tour.” .

The motion was negatived.

Mr. Speaker : The question is :
Page 26—
after line 3, insert:

“(2A) The procuring or abet-
ting or attempting to.procure by a
candidate or his agent, or by any
other person with the connivance
of a candidate or his agent, the ap-
plication by a person for a ballot
paper in the name of any other
person, whether living or dead, or

. in a fictitious name, or by a person
for a ballot paper in his own name
when, by reason of the fact that he
has already voted in the same or
some other constituency, he is not
entitled to vote.

(2B) The removal of a ba[lot
paper from the polling station
during polling bours by a candidate
or his agent, or by any other per-
son with the connivance of a can-
didate or his agent.”
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Those in favour will please say ‘Aye.’
Some - Hon. Members: ‘Aye’.
. Speaker: Those against will
please say ‘No’.
Several Hon. Members: ‘No’.

. Mr. Speaker: I think the ‘Noes’ have
it. The motion is negatived.

Shri Kamath : The ‘Ayes’ have it.

Mr. Speaker: What is the object? 1
have no objection.

Shri Kamath: Under the amended
rule 385, it is obligatory that the bell

should be rung when the result is chal-
lenged.

Mr. Speaker : Let him understand the
rule. If he wants, I can ring the bell
and get all the people here and even
then, I can ask hon. Members to rise
in their seats. Let the bell be rung—
Order, order. I would again put the
amendment to the vote of the House.

The question is :

Page 26—
after line 3, insert:
“(2A) The procuring or abet-

ting or attempting to procure by a
candidate or his agent, or by any
other person with the connivance
of a candidate or his agent, the
application by a person for a ballot
paper in the name of any other
person, whether living or dead, or
in a factitious name, or by a per-
son or a ballot paper in his own
name, when, by reason of the fact
that he has already voted in the
same or some other constituency,
he is not entitled to vote.

(2B) The removal of a ballot
paper from the polling station
during polling hours by a candi-
date or his agent, or by any other
person with the connivance of a
candidate or his agent.”

Those in favour of this

‘Aye’.
Some Hon. Members: Ayes.

Mr. Speaker : Those against will say
‘No’.

will say

Some Hon. Members : No.

Mr. Speaker : The Noes have it.
Shri Kamath: The Ayes have it.

.
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Mr. Spesker: The hon. Members in
favour may kindly rise in their seats.

Shri Kamath : Sir, you were pleased
to tell the House some days back, that
when a matter of principle is mvolved
you will be willing and ready for a
division. I venture to hope and I am
- sure that endowed as you are with a
keen legal acumen and a ripe judgment,
you will hold this matter of im -
tion as serious enough to be considered
a matter of principle unless, of course,
Members opposite think that it is a
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favour of the

say ‘Aye’.
Some Hon. Members: ‘Aye’.

Mr. Speaker: Those against will
please say ‘No’.

Several Hon. Members : ‘No'.

Mr. Speaker: I think the ‘Noes’
have it. The amendment is negatived.

Some Hon. Members: The ‘Ayes’
have it.

amendment will please

minor matter.

Mr. Speaker: I will gather the voices
once again. Let me see. Those in

Division. No. 2]
Basy, Shri K. K.
Chakravartty, Shrimati Renu
Chatterjee, Shri N.C.
Chowdhury, Shri N.B.
Deshpande, Shri V. G.
‘Gadilingana Gowd, Shri

Abdullabhai, Mulla
Achutban, Shri
Akarpuri, Sardar
Altekar, Shri
Babunath Singh, Shri
Banerjee, Shri
Barman, Shri
Barupal, Shri P.L.
Basappa, Shri
Bhagat, Shri B.R.
Bhakt Darshan, Shri
Bharati, Shri G.S.
Bhargava, Pandit Thakur Das
Bhatt, Shri C.
Bhonile, Shri J.K.
Bogawat, Shri
Borooah, Shrl

Bose, Shri P.C.

The Lok Sabha divided: Ayes 17,

AYES

Gupta, Shri Sadhan
KEamath, Shri
Maitra, Shri M. K.
Mukerjee, Shri H. N.
Nayar, Shri V, P,

NOES

Hasda, Shri Subodh
Hazarika, Shri J. N.
Hembrom, Shri
Hyder Husein, Ch.
Ibrahim, Shri
Igbal Singh, Sardar
Jain, Shri N.S.
Jayashri, Shrimati
Karmarkar, Shri
Kasliwal, Shri
Keshavaiengar, Shri
Khan, Shri Sadath Ali
Khongmen, Shrimati
Kolay, Shri
Lotan Ram, Shri
Malviya, Shri Motilal
Mishra, Shri Bibhuti
Mishra, Shri L. N.
Misra, Shri R. D,
More, Shri K.L.
Nair, Shri C.K.
Narasimban, Shri C.R.
Naskar, Shri P.S.
Natarajan, Shri
Nehru, Shri Jawaharial
Nebru, Shrimati Uma
Parckh, Dr. J.N.
Parikh, Shri S.G.
armar, Shri R.B.
Pataskar, Shri
Patil, Shri Kanava de
Rachiab, Shri N.

The motion was negatived.

Noes 93
[5.25 p.M.

Punnoose, Shri
Raghavachari, Shri
Rao, Shri T.B. Virtal
Swami, Shri Sivamurthi
Vallatharas, Shri
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Shri sadhan Gupta : So there are 93
-‘impersonators’. 7
Mr. Speaker: I shall now put am-
endment No. 165.

for lines 14 to 16, substitute—

“(f) revenue officers ; and”
The motion was negatived.

The question is:

Page 26, line 9—

after “emblem” insert “or a picto-
rial representation of Mahatma
Gandhi,”

The motion was negatived.

Mr. Speaker : The question is:
Page 5— '
after line 34, add :

“(ili) utilise in any way his
position as a minister, deputy min-
ister, parliamentary secretary or
Vice-Chancellor or similar officer as
may be prescribed by the Election
Commission before the election, for
procuring votes or support from the
candidates,”

The motion was negatived.
Mr. Speaker : The question is :
Page 24, line 36—
omit “or, by any other person”.

The motion was negatived.
Mr. Speaker : The question is:
Page 25, line 19—
omit “or of any other person”

The motion was negatived.
Mr. Speaker : The question is:
Page 27, lines 4 and 5—
omit “or, by any other person”

The motion was negatived.
Mr. Speaker : The question is :
Page 25,—
after line 34, qdd:

“(iii) makes a systematic appeal
to vote or refrain from voting on
grounds of caste, race, community
or religion, makes use of or ap-
peals to religious symbols or
national symbols, such as the na-
tional flag or the national em-
blems, for the furtherance of the
prospects of a candidate’s election,”

The motion was negatived.
Mr. Speaker : The question is:
Page 27,—
omit lines 8 to 18.

The motion was negatived.
Mr. Speaker : The question is :
Page 27,—

Mr. Speaker: The question is:
Page 27, line 26—
after “counting agent” inserz:
‘“or signs the nomination paper as
proposer”

The motion was negatived.
Mr. Speaker : The question is :
(i) Page 24, line 35, omit “or by
any other person” ;

(ii) Page 25, line 19, omit “or of
any other person” ;
(iti) Page 26—

(a) ,l‘ine 5, omit “or by any other
person™;

(b) lines 11 and 12, omit “or by
any other person”; and

(c) line 21, omit “or by any
other persons”; and
(iv) Page 27, lines 4 and 5 omit
“or, by any other person”
. The motion was negatived.
Mr. Speaker : The question is :
Page 26, lines 30 to 32—
omit “if the vehicle or vessel so
hired is a vehicle or vessel not pro-
pelled by mechanical power”.

. The motion was negatived.
Mr. Speaker : The question is :
Page 27—
omit lines 1 and 2.

The motion was negatived.
Mr. Speaker : The question is:
Page 26, line 4—
omit “systematic”.

The motion was negatived.

Mr. Speaker: The question is:
Page 24, line 36—

after “‘person” insert:

“with the connivance of the
candidate or his agent”

The motion was negatived.
Mr. Speaker: The question is:

Page 25, line 19—

after “person” insert:

“with the connivance of the
candidate or his agent”

The motion was negatived.
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Mr. Spesker: The question is:
Page 26, line 5— )
after “‘person” insert: )
“with the connivance of the
candidate or his agent”
The motion was negatived.

Mr. Speaker: The question is:
Page 26, line 12—
after “person” insert:
“with the connivance of the
candidate or his agent”
The motion was negatived.

Mr. Speaker: The question is:
Page 27—
omit lines 14 to 16.

The motion was negatived.

Mr. Speaker : I shall now put clause
65 to the vote of the House.
The question is :
“That clause 65 stand part of the
Bill”.

The motion was adopted.
Clause 65 was aded to the Bill.
Clauses 66 to 83

Mr. Speaker: The House will now
take up the last group, clauses 66 to 83.

Is any hon. Member moving any
amendment ?

Shri N. C. Chatterjee : 1 beg to move:
Page 30, line 4—
before *Nothing in this Act”
insert :
“Save as provided in section
140A.”

. 1 hope the hon. Minister will accept

it. What I am pointing out is that

clause 83 should read as follows :

“Save as provided in section

140A, nothing in this Act shall ap-
ply to any election which has been
called before the commencement of
this Act or to any election petition
arising out of such election....”
etc.

. You will remember that we are go-
ing to enact a new section 140A in
clause 70, which reads as follows :

. “140A. The Election Commis-
sion may, for reasons to be record-
ed, rémove any disqualification
under this Chapter or reduce the
period of any such disqualifica-
tion.”
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In order to avoid the legal ingenuity
making it abortive or illusory, I want to ~
add the words “Save as provided in
section 140A”, because, “Nothing in
this Act shall apply” may mean that
nothing contained in section 140A also
shall apply. Therefore, the amendment
should be accepted in order to make it
clear that the Election Commission’s
powers is not to be in any way disturbed
o; fettered by the operation of clause
83.

Shri Kamath : I beg to move :
(i) Page 27,—
after line 29, insert:

“66A. Insertion of new section
1284.—After section 128 of the
principal Act, the following section
shall be inserted:

‘128A. (1) No person who is a
Minister in a State Government
or in the Central Government shall
travel in a State vehicle in any
constituency where an election is
in progress.

(2) Any person Wwho contra-
venes the provision of sub-section
(1) shall be punishable with im-
prisonment which may extend to
six l’nomhs or with fine or with

(ii) Page 28—
after line 25, insert :

“74A. Insertion of new section
1514.—After section 151 of the
principal Act, the following section
shall be inserted:

‘151A. A bye-election to fill a
vacancy in the House of the People
or in a State Legislative Assembly
shall be completed not later than
six months from the date on which
the seat became vacant’.”

(iii) Page 29—
after line 23, add :

“(c) after sub-section (4), the
:céllowing sub-section shall be add-

‘(5) Where an election has
been declared to be wholly void,
the deposits shall be returned to all
the candidates that contested the
election’.”

(iv) Page 30, line 4—
before *“Nothing in . this Act”
insert :

“In the absence of any provision
to the contrary in this Act”.
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(v) Page 30, line 10—

after “Election Tribunals” . insert
“except in relation to the removal
of disqualification”.

(vi) Page 30—

after line 11, add :

“Provided that any disqualifica-
tion for membership or voting in-
curred at any time in connection
with the first general election shall
stand removed .except where the
disqualification was or is incurred
for a corrupt practice defined in
the amended section 123"

Mr. Speaker: All these amendments
are before the House.

Shri Kamath: My first amendment
No. 166 seeks to insert a new section
in the principal Act under the heading
“Electoral offences”, in Chapter 3 of
Part VI. We have already listed a
number of electoral offences and I
would like to add one more to that
list, and that is as follows :

“(1) No person who is a min-
ister in a State Government or in
the Central Government shall tra-
vel in a State vehicle in any consti-
tuency where an election is in pro-
gress.

(2) Any person who contravenes
the provision of sub-section (1)
shall be punishable with imprison-
ment which may extend to six
months or with fine or with both.”

Mr. Speaker : How is that in order ?
Shri Kamath : It is for you to decide.

Mr. Speaker: Ministers, when they
are on official duty, have a right to go
in official carriages. Nobody is entitled
to canvass at the time of the election
when the election is going on. But,
these people are entitled to go in offi-
cial carriages.

Shri Kamath : May I invite your at-
tention of the fact to which I referred
two days ago in the course of the gene-
ral discussion? In England, which is
regarded by all as the mother of
parliamentary democracy, the Prime
Minister, Mr. Attle, during the last ge-
neral election travelled the whole of
the United Kingdom in his own private
car—it was reported in the Press—and
his wife acted and his chauffeur. He did
not have a State vehicle. There the
standards are so high, but here in our
country, the standards are not so high.
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Mr. Spesker: I am not disputing the
desirability of any such thing. I do not
say that the amendment of the hon.
Member is not proper ; but, how is it
relevant here ? We can regulate a can-
didate, his agent or some other person
working for him. While going on
official duty, a man in the Ministry is
entitled to use the office vehicle. The
hon. Member tries to prescribe the
conduct of public servants. In their
official duties, they can choose any
particular conveyance they like. It does
not arise out of this matter. That is all.
Even without this amendment being
passed, the Ministers may follow the
other example which has been brought
to their notice on the floor of the
House.

Shri Kamath : I may refer to the
various offences listed in this chapter.
They relate not merely to the candidate
or agent, but various other persons.
Kindly refer to section 129.

Mr. Speaker: The person in charge
ought not to go and canvass for anybody.

Shri Kamath : Take section 129 : dis-
turbance at election meetings, etc.

Mr. Speaker: All that is right. What
conveyance he must use, it ought not to
be Government conveyance, how does
that affect ? Very well.

Shri Kamath : As you have been good
enough to rule it in a particular man-
ner, I would only ask the Ministers and
the Government to take note of this
and adopt the spirit of this amendment
and see that they emulate the example
of Mr. Attle in the UK. and not use
vehicles right from the I.A.F. dakotas,
from the President’s plane to ordinary
cars in the State. Vehicles include
everything, from aerial vehicles to
ground vehicles. They should not be
misused.

Then, I come to the other amend-
ment. I shall be very brief. Amend-
ment No. 167 seeks to insert another
new section about bye-elections to fill
vacancies in the House of the People
or the State Legislative Assemblies. It
says that a bye-election shall be com-

. pleted not later than six months from

the date on which the seat became
vacant. I am sorry I am not able to place
my finger on the amendment, one of my
hon. colleagues on the other side has
tabled an amendment—I do not know
if he has moved it—to the effect that
where the interval between a bye-elec-
tion and the following general election
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islesaﬂmnoneyear,ﬂm'ednuldno.t
be a bye-election.

f.er'. Speaker : Nobody has moved so

Shri Kamath : Here it is in the list.
It is very unfair. I saw it this morning.
I do not think it is a very desirable
amendment at all. As far as it lies in
our power, if democracy is to work in
our country properly, we have to see
to it that no constituency goes unrepre-
sented. It is not a matter of inconveni-
ence to the voters or the prospective
candidate. It is a matter of representa-
tion in the legislature of the people con-
cerned. If democracy is to function
properly and effectively in our country,
we have to see that no constituency re-
mains un-represented in Parliament and
the State legislatures for a day longer
than is absolutely necessary. Therefore
1 seek to provide that a bye-election
should not be delayed more than six
months from the date on which the
seat became vacant. It may be even
less. 1 would.have preferred to make
it three months. But, there are diffi-
culties in our country such as the inter-
vention of parjanaya, the monsoon,
things beyond our control. During the
monsoon, it is difficult to hold elections
in the rural constituencies, because the
roads get blocked and are impassable.
Therefore, for four months, if a seat is
vacant in April or May, it is very diffi-
cult to hold elections till October. That
is the only contingency I want to pro-
vide for. “Apart from that, there should
not be any delay in holding a bye-elec-
tion to the Lok Sabha or the Vidhan
Sabhas.

Then, about the return of deposits
where an election has been declared to
be wholly void, this issue has arisen re-
cently in my constituency. After the
election in which Shri Syed Mahmud
was -declared elected was pronounced
void by the Supreme Court, one of the
contesting candidates has been crying
his best, moving heaven and earth, to
get  back his Rs. 500, the argument
being that when an election is declared
wholly void, the inference is that the
election has not taken place at all, no
proper election took place. Therefore,
every contesting candidate must get
back his security. It is a plausible
argument when the election is wholly
void, not the election of the returned
candidate alone, and therefore as if the
election did not take place at all. It is
tantamount to that. erefore, it stands
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to reasen that in such a contingency the
contesting candidates must get back
their security deposits. It should be re-
funded to them. :

1 would not like to press my amend-
ments Nos. 169, 170 and 171 and
would beg leave of you and the House
to withdraw them.

I would only conclude by saying that
where these electoral offences are con-
cerned, considering that we have now
eliminated or removed the offence of
personation and the offence of unautho-
rised removal of ballot papers from the
polling booths from the category of
offences and corrupt practices, it would
be wise if there were more stringent
provisions with regard to electoral
offences, and particularly with regard to
the part played by Ministers on the
pretext of official tours. This was re-
ferred to by Shri Deshpande. This was
a very abnoxious feature in the last
elections, and I am constrained to say
that many Ministers, from the Prime
Minister downwards, spent not merely
weeks, but months in constituencies,
going about attended by officials. Deputy
Commissioners, District Superintendents
of Police, going about in vehicles, hold-
ing durbars in circuit houses and dak
bangalows, transacting official business
there and at the same time canvassing,
sending for this contractor and that,
the forest contractor and other contrac-
tors and trying to exercise undue in-
fluence over many people.

Shri T. B. Vittal Rao (Khammam) :
C.P.M.O. vehicles.

Shri Kamath : My friend Shri Vittal
Rao reminds me of the C.P.M.O. vehi-
cles. I thank him for that. The C.P.
M.O. vehicles were almost command-
ecred by the State Government of
Madhya Pradeshb—almost, I do not say
all. It is a British company with
headquarters in London. Those vehi-
cles were very much in evidence during
the elections. I saw a number of them
in my own constituency during the
general election as well as in the bye-
election, and 1 was told the Chief Min-
ister had just managed to commandeer
them for the elections. And that has
gce)t a bearing now that that clause is

ing deleted. The amendment is ac-
cepted, but even then I do not know
what the rules will prescribe. When
those vehicles are commandeered by
Government, the cost of petrol and hire
must'be shown in the election returns
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[Shri Kamath] .

of the candidates concerned. There-
fore, we should be more strict about
enforcement of these provisions rela-
ting to electoral offences. I would urge
the Minister to see that these corrupt
practices, irregular practices, are elimi-
nated completely, and that the next
elections are as free from these corrupt,
irregular and illegal practices as an elec-
tion in a young democracy can be, and
certainly as the elections in the oldest
democracy in the world, namely in the
United Kingdom, mostly are.

Shri K. L. More : I beg to move :
Page 27—
after line 36 add:

“68A. Amendment of section
136.—In section 136 of the princi-
pal Act, in clause (d) of sub-section
(1), after the words ‘to any per-
son’, the words ‘or receives any bal-
lot paper from any person or is in
possession of any ballot paper’
shall be inserted”.

The purpose of the amendment is
very clear. Under the existing law, the
supply of ballot papers without due
authority is an offence, but the recei-
ving of or the possession of any ballot
paper without due authority is not an
offence. This amendment seeks to re-
move this lacuna.

I think there was a complaint by my
hon. friend Shri Kamath that ballot
papers are used in an improper man-
ner, and he cited some complaints from
his own constituency. I hope his com-
plaint in regard to the incidence of cor-
rupt practices will be removed if this
amendment is accepted. So, I hope
Shri Kamath will give his consent to
this amendment.

Mr. Spesker: Amendment moved :
Page 27—
after line 36, add:

“68A. Amendment of section
136.—In section 136 of the princi-
pal Act, in clause (d) of sub-sec-
tion (1), after the words ‘to any
gersons the words ‘or receives any

allot paper from any person or i8
in possession of any ballot paper
shall be inserted.”

Shri S. S. More : As far as clause 83
is concerned, I have got certain diffi-
culties. Suppose, for instance, the Act
comes into force on the 1st of October,
and a bye-election is held before the
1st of October, and an election petition
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is filed after 1st October when this Act

has come into operation.  Even then,

the election petition will have to be

t:ed under the provisions of the old
ct.

My submission is that if we have
effected certain good changes in this
measure, the advantage of those changes
should be made available to the pubhc
and to the persons concerned as early
as possible. So, if an election petition
is filed subsequent to the commence-
ment - of this Act, though the election
had been held previous to the com-
mencement of this Act, or to go a step
further, if in an election petition which
had been filed before the commence-
ment of the Act, the Election Commis-
sioner bad not appointed a tribunal,
then in all such cases, I would suggest
that the procedure we are laying down
now, which is ostensibly and obviously
a better procedure than what has been
obtaining hitherto should be made ap-
plicable.

As you know, procedural changes are
always applicable retrospectively. So,
why should we make a specific exclu-
sion here by means of such a provision?
My submission is that if we are con-
vinced that we are doing something
good then we should make it applica-
ble to those cases also. After all, it is
to the advantage of all the parties con-
cerned, and it will also reduce the ex-
penditure on the part of Government
and the other parties. So, this proce-
dure should be made applicable at the
earlier stage without any inconvenience.

Shri Pataskar: I accept amendment
No. 32 Section 136 of the original Act
mentions some electoral offences, and in
clause (d) of sub-section (1) it men-
tions :

“without due authority supplies
any ballot paper to any person;”

So, supply of ballot paper without due
authority is an offence. But receiving
a ballot paper from any person or being
in possession of a ballot paper without
due authority. is not an offence. We
want to include those things also in the
category of offences.

Under the present Act, it is an offence
to supply authority a ballot
paper to any person. Amendment No.
32 seeks to provide that the receipt of
a ballot paper or being in possession of
a ballot nger without due authority is
also an offence. 1 believe that Shri
Kamath will find that we are also as
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anxious to keep the elections fair and
free as we possibly can, and from that
point of view, I accept this amendment.

With respect to the amendment moved
by my hon. friend Shri N. C. Chatter-
jee, T accept the principle of it. The
only change, however, that 1 would sug-
gest is this.

The hon. Member’s amendment pro-
vides that before the words ‘Nothing in
this Act’, the words ‘Save as provided
in section 140A’ should be inserted.
But the difficulty is that section 140A
may not remain there. So, I would
suggest the wording ‘Save as provided
otherwise in this Act'.

Shri N. C. Chatterjee : That is quite
all right. Then this section should
read : ‘Save as otherwise provided in
this Act, nothing herein shall apply’. If
you will kindly permit me, I will modi-
fy my amendment accordingly.

Shri Pataskar : I will accept it in the
modified form.

1 was glad to note that there was
not much of discussion with respect to
these clauses except that some sugges-
tions have been made by Shri Kamath.
1 for one can assure him that I always
welcome his: criticism, though I may
not agree with it.

Shri Kamath : That does not matter.

Shri Pataskar: In Marathi, there is
a proverb which means that you should
have the house of a person who criti-
cises you just near you so that that
makes you better. It is from that point
of view that I welcome criticism,
though I do not admit all the criticism.
I welcome it because it puts a man in
the {)roper position. Of course by Nin-
da 1 do not mean scandal.....

Shri Kamath : No, no.

. Shri Pataskar: So whatever criticism
is made, 1 will certainly note it, thou

I may not agree with it. Of course,
has his own view with respect to Min-
isters, Parliamentary Secretaries and
others. But there is nothing wrong in
such criticism. From that point of
view and in that spirit I take into ac-
count all the criticism that is made. It
is always good-to have criticism be-
cause that makes you right.

Shri Kamath : Take it in the proper
spirit.
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Shri Pataskar : These are the two am-
endments.

Shri Kamath : What is the Minister's
reaction to amendments Nos. 167 and
168 ? It is not that he should accept
them.

Shri Pataskar : I know he had referred
to some attempt being made by some of
his ex-rivals to get back deposits. After
all, as hon. Members are aware—and
my hon. friend, Shri N. C. Chatterjee
knows it perfectly well—when you try
to make a law, there will always be
people who will try in their own interest
to have some interpretation and advan-
tage of the provisions. I do not know
what exactly he wants.

Mr. Spesker: When an election is
declared wholly void, he wants the re-
turn of the deposit, because it must be
treated to have not been filed.

Shri Pataskar : We need not go into
all those nice things. When a suitable
occasion comes, we will see. For the
time being, let the position remain as
it is.

Shri Kamath: The occasion has come
already.

Mr Speaker: I shall first put amend-
ment No. 32 to the vote of the House.
Then we shall take up Shri N. C. Chat-
terjee’s amendment as modified.

The question is :

Page 27—

after line 36, add :

“68A. Amendment of section
136.—In section 136 of the princi-
pal Act, in cluase (d) of sub-sec-
tion (1), after the words ‘to any
person’, the words ‘or receives any
ballot paper from any person or is
in jon of any ballot paper’
shall be inserted”.

The ion was adopted.

Mr. Speaker : The question is :

“That new clause 68A be added
w0 the Bill”.

The i was adopted.
New clause 684 was added to the Bill

Mr. Speaker : What is the modifica~
cation that Shri N. C. Chatterjee wants
in this amendment ?

Shri N. C. Chatterjee: My amend-
ment No. 56 as modified will read
“Save as provided in this Act, nothing
herein shall apply”.
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Shri Venkataraman : 1 think the word
‘otherwise’ may be necessary.

Shri N. C. “Save as
vided otherwise in tlus Act, n
herein shall apply”.

Mr. Speaker: ‘Otherwise’ comes first.

Shi N. C. Chatterjee: Save as
otherwise provided in this Act, nothing
herein shall apply”.

Shri Kamath: I am sure you will
gree that when voting takes place,
there should be quorum.

Mr. Speaker: Let us get through. I
think there will be quorum. We are
spending away time now.

I shall now put amendment No. 56, as
modified, to the vote of the House.
The questions is:
Page 30, line 4—
for “Nothing in this Act” substi-
tute “Save as otherwise "provxded
in this Act, nothing herein”.
The motion was adopted.
Shri Kamath: I beg for leave to with-
draw amendments 169 to 171.
The amendments were, by leave, with-
drawn.
6 P.M.
Mr. Speaker: The question is:
“That clause 83, as amended,
stand part of the Bill.”
The motion was adopted.

Mr. Speaker: The question is:
Page 28—
after line 25, insert :

“74A. Insertion of new section
151A.—After section 151 of the
principal Act the following sec-
tion shall be mserted

‘151A. A bye-lection to fill a
vacancy in the House of the Peo-
ple or in a State Legislative Assem-
bly shall be completed not later
than six months from the date on
which the seat became vacant’.”

The motion was negatived.
Mr. Speaker: The question is:
Page 29—
after line 23, add :

“(c) after sub-section (4), the
followmg sub-section shall be add-
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‘(5) Where an election has been
declared to be wholly void, the
deposits shall be returned to all
the candidates that contested the
election’.”

The motion was negatived.
Mr. Speaker: The question is:
Page 27—
after lines 29, insert :

“66A. Insertion of new section
128A.—After section 128 of the
principal Act, the following section
shall be inserted:

‘128A. (1) No person who is a
Minister in a Government
or in the Central Government shall
travel in a State vehicle in any
constituency where an election is
in progress.

(2) Any person who contravenes
the provision of sub-section (1)
shall be punishable with imprison-
ment which may extend to six
months or with fine or with both.” ”

The motion was negatived.

Mr. Speaker: The question is:

“That clauses 66 to 82 stand part
of the Bill.”

The tion was adopted.
Clauses 66 to 82 ’;vere ,added to the
Bill.

Mr. Speaker: The question is:

“That clause 2 stand part of the
Bill.”

The ti was adopted.
Clause 2 was added to the Bill.
Clause 1, the Title and the Enacting
Formula were added to the Bill.
Mr. Speaker : The hon. Minister may
make his motion ; I will waive notice.

Shri Pataskar : I beg to move :

“That the Bill, as amended, be
passed.”

Shri H. N. Mukerjee: On a point
of order, Sir, My submission is that
the third reading should be postponed
to tomorrow. I will draw your atten-
tion to Rule, 131(2), which reads as
follows :

“If any amendment of the Bill
is made, any member may object to
any motion being made on the same
day that the Bill be passed, and
such objection shall prevail unless
the Speaker allows the motion to
be made.”

Mr. Speaker : I am aware of it.
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Shri H. N. Mukerjee: It is in your
discretion to allow the motion to be
made. But, I would like tp draw your
attention to - the fact that you had
earlier announced that one hour would
be devoted to the third reading of the
Bill. I feel that this Bill is of such im-
portance that an opportunity should be
given to the House to round off the
entire discussion by certain observations
which are warranted in the circums-
tances. In view of the.importance of
the matter and in view also of the
provision in this Rule, that except in
special circumstances, the Speaker’s
discretion will not be used against the
language of this particular rule, I sub-
mit that the third reading should be
postponed till tomorrow. No particular
harm would be done if tomorrow we
have one hour’s discussion on this. I
am sure the House will appreciate a
kind of rounding off on the different
points which has been made.

Shri N. C. : Apart from
the rules, I may associate myself with
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the suggestion made by Shri Mukerjee.
We have done a very good job today;
we have finished all the clauses of this
Bill, which is particularly a very im-
portant and quite a controversial mea-
sure. I think on the whole we have not
in any way done inappropriately or tried
to shirk work. Under the circumstances,
this may stand over till tomorrow. Let
us have one hour tomorrow for the
final winding up.

Shri Kamath: And we on this side
undertake to sit one hour longer in the
next week or the last week in this Ses-
sion if necessary.

Mr. Speaker: In view of the desire of
the House, I agree to it. The hon. Minis-
ter has moved his motion, but the dis-
cussion on it will take place tomorrow.

6-07 P.M.

The Lok Sabha then adjourned till
Half Past Ten of the Clock on Friday
the 18th May, 1956.





