“Notwithstanding anything in
clauses (2) and (3), Parliament
hag exclusive power to make laws
with respect to any of the matters
enumerated in List I In the
Seventh Schedule (in this Con-
stitution referred to as the ‘Union
ust')"-

It is a fact that we have not or this
House has not enacted any laws
governing these pensions and the
situation now is that these pensions
are governed by the rules which were
in vogue during the British time,
before the British parted with power.
Hence my attempt to move this Bill

The object of this Bill is not to
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servations in 8 Madrag 365 and 10
Madras 108. Section 180(3) and the
clauses (a) and (b) of the Army
Act read as under:

“180(2) In the application of
this Act to His Majesty’s Indian
Forces, the following modifica-
tiong shall be made:

(a) Nothing in thig Act shall
prejudice or affect the Indian
Military Law respecting officers
or soldiers or followers in His

lowers, reference shall be had to
the Indian military law for such
native officers, soldiers or fol-
lowers, and to the established
usage of the service, but
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entire ‘Act applied to His Majesty’s s a manner which, ag per ocbeerva-
Indian Forces. It is obvioug that tions of Hig Lordship Mr. Justice
courts-martial may be convened in Khosla in Govind Singh we the
pursuance of that Act. It ig thug clear Union decided on 15th February, 1938,
that cases for which the Indian Army highly irregular. Even for disallow-
Act did not expressly provide and the ing death and dissblement compen-
Army Act did, the latter applied first sations, the provisiong of the Army
and the Indian Army Ruleg and other Act were not referred to. In other
domestic rules stood suspended. It words, evidence is not taken on oath
is thus clear that where the Indian and judicial nofice is taken of inad-
Army Act wag silent as to the manner missible evidence.
of officers, other
““’b’m:mmm:m&'zm Reference to clause 11 of section #4
of subjecting them to punish- of the Army Act will show that judl-
ment coild mot be the manner ﬁmmoﬂud:'to rooreri e
which was at variance with the pro-
visions of that Act This view is service towards pension. This sectiom
maie clear by section 69 of the Army reads:
which “44-(11) In addition to or with-

out any other punishment In
respect of any offence, an offender
convicted by Court Martial may
be subject to forfeiture of any
deferred pay, service towards
pension, Naval, Milltary or Alr
Force decorations or Naval, Mili-
tary or Air Force rewards, in such
manner as may for the time being
be provided by Royal Warrant:”.

It is obvious that for subjecting
one to any forfeiture of service
towards pension or forfeiture of a
Naval, Military or Air Force reward,
the essential conditionsg laid down b¥
the Imperial Army Act are: (i) Con-
viction by Martial and
(ii) Royal Warrant laying down the
manner o forfeit any service towards
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stands abrogated.

No power for making ruleg incon-
sistent with or contrary to the pro-
visions of the Army Act,
conferred on any authority. A refer.
ence to section 70(1) of the Army
Act, 1881 will make the matter clear.
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Dr.'N.B.ﬂn'e:l hope to take
about gix minutes more.

It will thus be seen that as early
as the year 1015, the Imperial Parlia-
ment visualised the condition wherein
the Indian Forces became subject to
the Army Act. It is obvious that when
the personnel of His Majesty’s Indian
Forces were so subject, they were
governable by the Imperial Army Act
and not by the Indian Army Act
rules or other domestic rules. This
condition was when the Indian Forces
were declared to be on active service,
that is to say, when they were engag-
ed in a war, Needless to say that war
was the province of the Imperial Gov-
ernment and not of the Government
of India. It follows that pay, allow-
ances and pension including death and
disablement pensions became govern-
able by the Imperial laws. The Indian
Legislature had no power to affect
the expenditure incurred on war one
way or the other.

The power of the Indian Legislature
was further negatively restrivted by
sub-section 2 of section 65 of the Gov-
ernment of India Act, 1915, which runs
as under:

“65(2). Provided that the Indian
Legislature has not, unless ex-
pressly so authorised by Act of
Parliament, power to make any
law repesling or affecting (i) any
Act of Parliament passed after
the year one thousand eight
hundred and sixty and extend-
ing to India including the
Army Act (the Air Force Act) and
any Act amending the same.”

In section 84 of the Government of
India ARt m!.‘..,lw e

red by section 65(d) of the Govern-
ment of India Act, 1915 the matter
concerning the soldiers’ pay, allow-
ance, ordinary pension, death and dis-
ablement pension remained the pro-
vince of the Secretary of State for
India, in Council vide section 235 of
the Government of India Act, 1935
according to which the proposal of the
Governor-General in Council for
the appropriation of revenue or money
relating to the head of the expendi-
ture classified by the Governor-
General in Council as “Defence” and
“Political”. It follows that the govern-
iment of the subject of pay and pen-
sions etc., was no concern of the Indian
Legislature. This section 67A stands
retained by Schedule IX of the Gov-
ernment of India Act, I835. In the
Army Act, the pay of an officer or
soldier of His Majesty’s regular forces
stood profecfed in the following
words:

“136. The pay of an officer or
soldier of His Majesty’s regular
forces shall be paid without any
deduction other than the deduc-
tions authorised by this or any
other Act or any Royal Warrant
for the time being or by any law
passed by the Governor-General
of India in Council.” ’

The mandate of section 136, Army
Act, was suffered to stand uncompli-
ed with inasmuch as the late War
Department sought to make rules
governing pay, allowances, pension
and disablement pension payable te
His Majesty’s Indian Forces. Ne
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War Department to itsef wag con-
trary to section 313(1), section 235,
-section 300(2) of the Government of
India Act, 1935. Such a usurpation of
power by a ‘subordinate of the Im-
perial] Parlisment constituted con-
tempt of Parliament. The Regula-
tions

“All laws in force in the terri-
tory of India immediately before
the commencement of the Cons-
titution, in so far as they are
inconsistent with any provision
of this Part, shall, to the extent
of such inconsistency be void.”

rules not published in the Officiai
Gazette. About this there was a case
in the Supreme Court in 1951—the
famous Jaipur appeal in opium case—
in which it was decided that any
punishment given to a person under
rules, which were not published in the
Official Gazette in the proper way, is
abhorrent to all legal conscience,
They are consequently inoperative as
per observationg of their Lordships of
the Supreme Court in Harla versus
the State of Rajasthan published' in
AIR 1951 467. Section 170(1) of the
Army Act says as follows::

Mr. Depuly-Speaker: Motion moved:

“That the Bill to provide remedy
and to regulate the ex-army pex-
sonnel’s litigation with respect
their pay, allowances, pension,
gratuity and all other emoluments
payable under army regulations
and usage of the army and punish-
ments inflicted on them without
jurisdiction, or in excess of juris-
diction, or in excess of the quan-
tum prescribed by the army laws,
bz taken into consideration”

DEMONSTRATION NEAR PARLJA-
MENT HOUSE

Shri A. K. Gopalan (Cannanore).
I wish to bring to your notice a mat-
ter of urgent public importance.
Hundreds of persons are being arrest-
ed now. They have alresdy
arrested and taken round the Parlia-
ment. House, in the precincts of the
Parliament House Hundreds of
policemen and police vans are also
here. It is difficult for Members to
go out and to come in. Also, it is
learnt that all these persons from all
over Bombay and Maharashtra have
come here to represent certain grisv-
ances to Parliament My request is
that, as the custodian of
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