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TlON BILL 

. . Dr. JI ... ___ (GW8JIar): I .... 
10 awe: 

""'.rhat 1be BUl to pnwtde .....,. 
..... to nplate 8ae ~ per-
...... UtIpUou wltb re.peet 

to tbeIr PQ" • .uow.ac., ....... 
p'atuh;y aDd all GUIer emolUlllBta 
pa)"abJe UDder UID)' replatioDs 
aDd uaae of the UID7 and pm-
isbmeDta iDftided GIl tbem wlth-
out ju1'Iadk1JCIIl. 01" ba acas 01 
JuriadidioD, 01' in exceII of the 
qUaDtum preac:rlbed b7 the U'III7 
law.. be taken Into eoDIIicIera-
ticm·. 

This subject of umy peDSion • 
included 10 item 71 of tile UnIaD Ibt. 
'!'bat _ thI. House has .ot the 
exclual'Ve richt to take Ud8 matter 
Into consideration UDder artic:le 241 
of the Constitution whleb reads: 

''Notwltbstandinl aD7tbin8 in 
clauses (2) and (3), Parliament 
bas exclusivj! power to make laws 
witb respect to any of the matters 
enumerated in List I in the 
Seventb Schedule Cin tb1s Con-
stlt1.ttion referred to u the 'Union 
List')". 

It is a fact that we have not or this 
House bas not enacted an,. laws 
.overnin, these peDSions and the 
aituation now is that these pensions 
are governed by the rules which were 
in vogue duriD8 the Britisb time, 
before the British parted with power. 
Hence m,. attempt to move thi. Bm. 

The object of this BiD is not to 
burden the Onion with extraordlnar7 
le8a1 liablUtfea nor is it the object to 
Impoee UDCD the Onion obUPtlona not 
ereated ~ the ConatHutlon and the 
existing law. Tbe ob,Jeet is that there 
must be .ak:leDt. and apedltlous 
~ at law .. that the obUptiGm 
lmpoaed upon the UnlGD b7 tile II'8Dt 
01 fundamentU rIIhta abould nat 
~.  to tbc.e cz-cAIIcen and 
8D1dIen. wIlD. duJ'IIw Wodd W_ n 
ana up to the clate cl eG"""'""'.....t 
01 the eau.tltutloD, fCII'III8Il put 01 

."" .... ~ ........... .". ...... ' 
..... Jlar 1boIiid' .. :r........, to 
....... tile far.Aag .. " ... .. 
dINded to tile _ aa.. .. ...... 
..... AtnDaD at tile ...... ~. 
'!'be fUwwIemettal riIbII· to .. --
ben of ilia ....,..,.. ·1DdIIa "--
Itood J'IIC.'GIDbed b7 tbe ...... ~ 
Ad, wbIeb... -~ Ad, 
formed the Jut 'MIld fill .. ' .... 
tma aDd wIIldl Ad.... to .. 
~. Indla he. tilde ...... 
111(2) of the Armor Ad....s ...... 
the Aetlve Serviee 0a4bwace X at 
lMI. 

The Arm7. Aet belq... J....,s8l 
Act. and bein8 in pcari ....,. 'wi1b 
tile IndIan Army Ad. IIIIP1Ied to BJa 
MajeItT. lDdIu I'oreeI unJ-. IPIId-
Beall,. ac:luded. OIl tIda pabd, 

aedion 180(2) read witb itt ... 
(a) and (b) eautltutea tile ..... ..,. 
'.nus view Is lent suppcll't to b7 ... 
aervationa In 8 lIIadrair _ ad II 

Madras 108. Sectlcm 180(2) ad tile 
clauses Ca) and Cb) fA tile AmI7 
Act read as under: 

"180(2) In the app1Ieatlaa at 
this Act to His MajestT. Indlan 
Forces. the foll0win8 :nocI1ftea-
tIons shall be JUde: 

(a) Notbin8 in W. Ad a1aaIl 
prejudice or affect the Indian 
Milltar,. Lew respectlq o8lc:era 
or soldiers or foUowers ia RII 
Majesty's Indian Forces, being 
natives of India and on the trial 
of all olfences committed by such 
native offteers, soldiers or fol-
lowers. reference shall be bad to 
the Indian mDital')" law for aueh 
native omcen. sOldter. or fol· 
lowers, and to the establlsJwcl 
usaae of tile aerviee, but CCIIUI't.-
martial for lOeb trials ~ be 
eanvened in punuanee 01 t1da 
Ad. 

Cb) Part Two of tile Ad a1IaD 
not appb' to HIs 1IajeII;f. JDdIaD 
Foreet •.•..• -

B,. tbe d4 I. '" proviIlcm In U. 
Arm7 Act tt.elf. It toDow. that apmt 
from Part n 01 the ~ . ~  
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, ~~. ' .  .. -......... ~ ...... 
.'=-* ....... ·UaD .. to farIe1t 
8S"riee ,.. the purpGR fill JMnion' 
~ ad faIfeltuna .. judI-
d8l 8da aDd - suell. the)' Iboul4 be 
performed III lImriaace wltb the rule8 
cI. judJd8l proeeedinp TIle late 
Arrn7 aDd W_ ~ of the 
Govemmeat of IDdia did never give 
etfeet to the Jut worda 'but Courts 
IIartIal ....., be eGIlVeDed III pumaaace 
III .tbia aer. oecurriDa ill cJau.e Ca) 
a( aub-.edica (2) Of 8edlOD 110 nr 
the Arm7 .. Ad, 1881 cited before. 

The late Army aDd War Depart-
menta of tile Govenuneat of IDdia 
evolved a domestle 'procedure to 
punisb ~ aDd oflk:er. SUIIIIIW'07 
aDd thus tbe7 bade eood b7e to the 
maDdatea Of 8edioaa 46(8) mid 48(8) 
In the cue of peI'8ODs aDd sectiona 
47(3} aDd 47(4) of the Army Act, 
1881 in-cue of omcen. TIle· princi-
ple laid down by tbeae aec:tiooa is that 
the offeDder shall be asked if be 
desires to be dealt with mm ~ 

or by a court martial. Even If the 
KCUaed elects to be dealt with tNm-
marfl7, he has the rleht to demand 
that evideDce apiDat him should be 
taken on oath aDd the II8DIe oath or 
IIOlemn dec:laratiOD .. that required to 
be taken b)' witneaes before court 
martial is required to be administered 
to each witDeas ill sucb a caR. They 
bave made rules or reeulations where-
by the statutory manner to punish 
• tands abrogated. 

No power for makin, rules incon-
sistent with or CODtral'y to the pro-
visions fill tbe ~ Ad. 1881, was 
conferred 011 any auttaorlt7. A refer-
enCe to section '70(1} of the Army 
Act. 1881. wm make the matter clear. 
"1'hla sedIoD runa: 

"'1(1) Subject to the povIslODa 
of thla Act, Bla IIaJeat7 may, by 
rulea to be siarDed UDder the hancl 
Of a Secretary at State, from tIlDe 
to time make and wbeD made, 
ftPBl, or alter or add 10 pro-
'VbIcme In I'I!III*t at· the fODOWIQ 
mattera: ••. 1 

1o.,1'w .8111 Ia6 . 

~. II~~ . - '  
......" .... rdd_ wIUl 
.. piO ...... ot" AIL-
'l"IIe.J haw ewelftd tbe ... that 
tile ~ _ the nJe-maJdaI 
poweI' .................. OW ..... 

fill 8IdDl ,. AA Jaae 110 ...,u.:.a-
ill relation to IDIIDben olltil1lajelV'8 
IDdiaa Poreea Jnapeetlw: of tile fMt 
whether the7 were 8IIbjeel to ~ 
Act .. aileen .. IIOldIen 011 dft 
aervice or wbetber ~ 'WeI'e ....... 
in peIICe CODdItioaL ..,. ...... 
~I '1'be JDdiD AnIq Ad. 1111, ... 
made by retenace to power eGilfelied 
OD the lDdiaD Lqk1u.ne by -=tka 
'IS of tbe GoWlidDiSd of JDdIa Act., 
1811. In the GonrDmeat of JHia Ad, 
('1115), power 01. the IDdian LePIa-
tore to make Jaws f .. eGIeen, 80ldien 
and followen was qualiIed b)' the 
foUowine words oec:aniIJe m clause 
(d) of aeetioD 85, which raa as 
foDowr. 

"85 (1) I The lDdiaD .Lep]ature. 
.... power to make Ja .... : .•...• 

(d) for the eovermaeat 
ofIlc:ers, 1I01dien (abmen) ad 
followers ill Bialbjesty'a Indian 
Farces ill 110 far .. they are 
DOt subjeet to tbe ~ Act 
(M' the AIr Foree Act)". 

Slat A. K. GGJIaIaa (Camumore): 
I wish to draw your attention to a 
matter of importance and ~ 
now • 

Mr. J)eJJaV-Speabr: As tile moti_ 
is now being made by the boIL 
Member, Dr. Kbare, I c:aDIIOt interrupt 
him. Let him conclude 1lnt bla ~ 
tioa aDd then I aball take up your 
point. 

TIle Depav .......... .. Def_ 
( ............ ): I beaId the hoD. 
Kember ta1kiDI about the ~ Ad, 
1111. 118)' J mg_ that he ftfen to 
tile A:rrIq Ad, lHO, by 1JhIch we are 
lO,erlaed DOw! 

Dr. N. ....... : I .... liiio NJeII. 
red to tile Act of 1Il10 twice or IIIGIW. 
PedaQI tile haD. IIIdrti!r _. D8I 
.-.,Iat me. .' ...• , •. 



· .. IIr. __ .. IRr: ...... .... 
1Ia6:'. s.·ti·_·: ..... ··tbat· ... 
_ ...... II ... 'neUm'period 1bat 
... be allowed lor IIa09iq a.otJQa 
10 fU' • a Private Member ia can-
cemed. 

Dr. 11. B. IDIue: I am at ;pour plea-
..... .top me at aD7 time you like. 

Mr. DeIIIIb' 8peUer: It is oDl7 15 
minutes 8iDce be baa started. 

.Dr. If. .. IDIue: I hope to take 
about six minutes more. 

It will thus be IIet!Il tbat as early 
.. tfae year 1915, the Imperial Parlia-
ment viauaUaed the eondition wherein 
the Indiua Fon:es became subject to) 
the Arm;; Act. It is obvious that when 
the persmmel of His Majesty's Indian 
Forces were 10 subject, they were 
governable by the Imperial Army Act 
and not by the Indian Army Act 
rules or other domestic rules. This 
condition was when the Indian Forces 
were declared to be on active service, 
that is to say, when they were engag-
ed in a war. Needless to say that war 
was 1he provmce of the Imperial Gov-
ernment and not of the Government 
of India. It follows that pay, allow-
ances and pensiOD mcluding death and 
disablement pensions became govem-
able by the Imperial laws. The Indian 
Legislature bad no power to affect 
thl! expenditure incurred on war one 
way or the other. 

'!'be power of the Indian Legislature 
wu f1Irtber negatlve1), restrltted by 
mb-sectiOll 2 of seetion 85 of the Gov-
ermDeDt of India Act, 1915, which runs 
.. under: 

"eS (2). ProvIded that the Indian 
Lelislature baa not. unless ex-
pressl)' 110 authorised by .Act of 
ParllaJDeDt. power to make any 
law ~ or affeCting (1) any 
Act of Parliament passed after 
the ,... one tbouIan4 eilht 
Dndred aCl Ub' and ezteDd-
Iq to .... IDclucIinC the 
Army .Act (G.e Air I'aree ACt) and 
... Ad ............ tile ..-." 

JDS 

"A law made by IIQ7 authoritJ 
in Brit1ah India and "pupat to 
any provision of tbJa .. allY other 
Act of Parliament -.u. to tile 
extent of 1hat repupe"". and 'DOt 
otherwise. be "fOid.-

Notwitbatandinl tbe power eoDfer-
red by eeetion 81(d) of the Govern-
ment of India Act, 1111, the matter 
coneerning the soldien' ~. alloir-
ance, ariHnary pension, deatb and .... 
ablemeDt pension remained the pr0-
vince of the SecretaJ7 of State for 
India, in Council vide eeetion 235 of 
the Government of India Act, 1931. 
accorciIng to which the proposal of the 
Governor-General in Council for 
!be appropriation of revenue or mcmey 
relating to the head of the expendi-
ture claIsifled by the Oovernor-
General in Council as "Defence" and 
"Political". It follows that the Jrovem-
iDeDt of the -.abject of pay aDd pen-
RODs etc.. was no eoncern of the Indian. 
Legialature. This section 67A stands 
retamed by Schedule IX of the Gov-
ernment of India Act, 1935. In the 
Army Act, tbe pay of an oJIlcer or 
soldier of His Majesty's regular forces 
stood proteded m the fo))owmc 
words: 

"136. The pay of an ofticer or 
soldier of His Majesty's regular 
forces shall be paid without any 
deduction other than the deduc-
tions authorised by this or any 
other Act or any Royal WBlTBDt 
for the tjme being or by any law 
passed by. the Governor-General 
of India in Coundl." . 

'Dle mandate of aectiOD 116. ~ 
Act. wu suffered to I1aDd 1IJICOMP1f-
ed with inasmuch as the late War 
Department aought to make nda 
.0ftI'DinI Jta7. ~ ..... 
and diablemeat pensicm PQable te 
His Majefty'a Jndlan )Para.. 11. 



k-A.,... ,.. .... ..,.. ' ........ '. 
.............. ru1ea ___ 

lined _ .. late w. X»eawl IN-
1'IIe ...... __ • _tter fIl ....... 
IIw Jaw ad DOt of .tatutGI7 ~ 
IIUICb ... of domeItIe ruJea. '1'biI 
tn.fer fIl poww .... b7 ... JdI 
w. Depmtment 10 It.e1f ... COD-
tnII7 to ~ 111(1), aec:tiaD 286, 
. .-eUaD 100(2) of the Gowauweut of 
JDdIa Ad, 1.. Such • U8UI"JIatiaD of 
power by • ·subordiDate of the Im-
perial PuliameDt CODIItituted COD-

tempt of Par1iameDt. The BepIa-
dollS in dispute are but m; .......... of 
the expressions "regulatiOD" or 
"rule" detInecl by clauses 50 aDd 51 
of IflCtiOD 3 of the General Clauses 
Act, 1897, which applied for the iD-
terpretation of .n CeDtral Ads ami 
Regulations. 

The Constitution vide artie1e 13(1) 
lays down: 

"All la .. ·s in force in the 1erri-
tory of India immediately before 
the commencement of the C0ns-
titution, in so far as they are 
inCODSisteDt wi1ll any proviItion 
of this Part, shall, to the extent 
of such inconsistency be void." 

This command of the Constitution 
is suffered to stand disobeyed when 
the a-soldiers' emoluments are gov-
erned by domestic rules--domestic 
rules Dot published in the omC ~ 

Gazette. About this there was a case 
in the Supreme Court in 1951-the 
famous Jaipur appeal in opium case-
in which it was decided that any 
punishment given to a person under 
rules, which were not published in the 
Oftlcial Gazette in the proper way, is 
abhorrent to all lepl conscience. 
'!bey are consequently iDoperatiw _ 
per observations of 1beir LordsbiJIB of 
the Supreme Court in Harla veraul 
1Ile State of Rajasthan pub1ilbed' in 
AIR 1951 WI. Section 1'70(1) of the 
Army Act says as foJlcnn:' 

-Any aetion, proICIeUtion or pro-
eeediDp apiDst UIY penon tor 
1lIIY ad daae III parIUIIDee. encu-
tion or iDteDded aeeutioD til. thiI 
Act or ID respect of any DeIIect 
or default lD 1be aeeation til. tIda 
Act 8haB Dot lie or be JnatItated 

Dram ....... · ..... . .... -
1IDlealtk I ....... _ 
__ a. Dat 1IftIr ....... ~ 
... default ~ ar._IDC8R 
of a CGIltbw ..... f!I. ~ 01' 
damate. withlD liz ...... DBt 
after the 0IMiq tbaeaI". 

So, ID7 COD_tba II that tM Briti:I6 
Act is more Uberal 1IuID aur Arm7 
Act. The J)J'09iIioDs of ..etioa 1'10(1) 
whic:h Ib .. e read just DOW aDd 1'18(3) 
are not applied here. '1'biI ParIiameat 
baa cot the riabt to 10 lido tile .pi-
evances 01 BrID7 peziiODU8l. After all. 
the army has got a vital part to pJ.y 
in the InctiaD Republie, and we ahoWcI 
not clisturb the rights of the army 
pencmnel and we should rqulate, aD 
the other had, the litiptiaD worlt of 
army personnel. 'lbis is aD that I haw ,ot to UJ'. 
Mr. Depat7-SpeUer: lloUoa 1ftOVed: 

''That tbtt Bill to provMJe I'eIDed7 
and to regulate the u-anny pea-
sonnel's litiption with respect to 
their pay, allowances, peaaion, 
gratuity and all other emoluments 
payable under army reeuJations 
and usage of the army and punish-
ments infticted on them without 
jurisd.ietion, or in euea of jam-
didion, or in excess of the quan-
tum prescribed by the army laws, 
be taken iDto coosideraticm.." 

DEMONSTRATION NEAR PARJ...J.A-
MENT HOUSE 

Sbri A. IL Gopalu (Cannanore). 
1 wish to bring to your notice a DUlt-
ter of W'lent public importaoce. 
Hundreds 01 persons are beinc arrest-
ed DOW. '!bey have already been 
arrested and taken round the Parlia-
ment. House, in the preclDcts of the 
ParliameDt House. Hundnell of 
policemen IBId police ftDS are also 
here. It is di1Ilc:ult for lleaiber& to ,0 out and to come in. Abo. it is. 
learnt that aD these penana tnm aD 
over JIambQ and IbbaruId:ra haft 
come here to leptellellt certaiD pi..,,-
anees to Pu-liameDt. II;)' request. is 
that, as the custocIiaD of the ParUa-




