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that in other respects the Rules
of Procedure of this House relat-
ing to Parliamentary Committees
will apply with such variations and
modiflcations as the Speaker may
make; and

that this House recommends to
Rajya Sabha that Rajya Sabha do
join the said Joint Committee and
communicate to this House the
names of Members to be appoint-
ed by Rajya Sabha to the Joint
Committee."”

This is a Bill to amend the Code of
¢ivil Procedure, that is, a Bill to
amend the law relating to the pro-
cedure of the courts of civil judicature
in our country. There are in all 18
clauses in the Bill and they cover
about 24 changes proposed in the
Code.

Section 133 of the Code authorises a
State Government by notiflcation in
the Gazette to exempt from personal
appearance in court any person whose
rank in the opinion of such Govern-
ment entitled him to the privilege of
exemption. The Rajasthan High Court
has recently held that this provision is
ultra vires on the ground that it offends
against article 14 of the Constitution.
The amendment proposed in clause 14
of the Bill seeks to amend the section
so as to make it constitutionally valid.
So, this is a necessary change.

Article 133 of the Constitution gives
power to the Supreme Court to hear
appeals from any judgment, decree or
final order of a High Court if the
High Court has certified as laig down
in that section. Section 109 of the
Civil Procedure Code while providing
for such appeals only refers to appeals
from decrees, or final orders, but not
to judgments. So, there is some sort
of a difference in the wording used.
It is therefore sought to clarify the
position by the addition of clause 12
which is intended to bring section 109
of the Code in line with article 133
of the Constitution. This is also more
or less a formal change.

Section 39 of the Civil Proranure
Code relates to transfer of decrees of



o2 Code of

one court £Or execution to another
court. Courts In former Indian States
Were foreign courts before the com-
Mencement of the Constitution on 26th
January, 1950, and tbe decrees- passed
by those couxts couid not be trans-
ferreq as a ruile for execution to courts
in the then British India, nor could the
decrees passed DY courts in the then
British India could as a rule be
transeferred for execution to the
courts jn forrmer Indian States. 1 am
aware that in the case of certain States,
there were some sort of agreements,
and therefore, the decrees could be
transferred. BUut that was not as a
matter of rule- After the commence-
ment of the Constitution and the mer-
ger of those States, this distinction 1s
gone and all the courts in India are
now Indian courts. In the conditions
as they prevailed before 26th January
1950, if  person, 53y in a court in the
State of Hydergbad. filed a suit against
a person in, S5aY, the State of
Bombay, the rson in the State of
Bombay might choose not to appear in
the coury in the Hyderabad State, for
any decree passeéd against him in his
absence was not capable of being trans-
ferreq to any court in Bombay State
for  execution. The person  woo
obtaineq such a decree against him
would have been required to file a suit
on a foreign judgment in the State of
Bombay and obtain a decree and then
ask for execution of the same. That
would have given the person in  the
State of Bombay an opportunity to
put forth his defence. Similar would
have baeen the case With a person who
obtained gan er-porte d:creeina. c:)urt
in th of Bombay against &
peuone gt?i.ee gtate of Hyderabad. It
Is inequitable under the circumstances
that as g result of the meiger of the
States gnd the coming into force of
our Constitution such ex-parte de-
crees should be allowed to be executed
before 26th January, 1950. It is for
this purpose that clause 5 seeks to add
anothey gyb.section to section 39 of
the present Code of Civil Procedure.

. Clause
I now turn to clauses 2and 3
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which a court can award to six per

cent, per annum, and clause 3 takes
away the power of courts to award
interest on costs. Usually, the courts
do not allow interest on costs, hut
occasionally we may fina cases where
such interest is awarded by certain
courts. I think the present provision
which we are now seeking to put in
is consistent with our present ideas
of social justice and the changed
economic conditions. And from those
points of view, these \wn clauses are
proposed to be put in.

Section 35A of the Code was intro-
duced in the present Code by Act IX
of 1922 to enable the court to awzrd
compensatory costs in respect of false
or vexatious claims or defences, but
only in cases where the objection had
been taken at the earliest opportunity.
As lawyer Members will be aware, this
section 35A was not there in the Act
of 1808, but it was subsequently put
in for thiy definite purpose, with this
added proviso that the objection had
to be taken at the earliest opportunity.
Experience has shown that to achieve
the object underlying this provision,
namely, to prevent false and vexatious
litigation, the powers of court in these
matters should be so enlarged as to
enable the court to award such costs,
whether objection had been raised by
the party at the earliest opportunity
or not, and alsn in cases where the
court regards it just to do so. Under
the amendment that i{s mow proposed,
in any case where the objection had
either not been raised or been raised
at a later stage if the court finds that
it ig just and proper that such’ com-
pensatory costs should . be awarded,
then the court will have the power to
do so. That is the object of this
change. It has nlso been found neces.
sary that such a provision should
apply not only to suits but also to
execution proceedings. Clause 4 of the
Bill seeks to do this.

Sections 68 to 72 provide that urder
certaln circumstances execution of-
decrees by sale of immovable property
may be transferred to the collector,
and there are connected provisiong i»
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the Thirq Schedule of the Code also.
his ht have served some usetul
m‘:’" in the case of decrees by
o Ylenders against ignorant and
m“"zt:uicu.ltural debtors in the past
to couqc“ the fact that such transfers
in the tors led to inordinate delays
was execution of decrees. But this
lgric::ft a solution to the problem of
blem tura] indebtedness. The pro-
it is already being solved in a
g::x is VB' Mmanner, and on a deflnite
and Y different States; and  social
chmu;mnonﬂc conditions have so
to cong: that it is no longer necessary
this tinue these provisions even for
were ted purpose, The collectors
dutleanm so overwuorsed with  other
- theret, before, as they are now, anl
now t‘-‘re they can hardly find time
mattero attend to this work. As 1
frieng of fact, as many of our lawyer
with 8 will admit, probably it was
won‘ Certain objective that this pro-
cedur. Wag inserted in the Civil Pro-
Deﬂe: Code at one time. But ex-
cases Ce has shown that in many
able .t the collectors have not  been
much O devote even in the past as
really ‘@ttention to this matter as it
deserved. After all, when a man

“p:h‘ﬂ a decree, then naturally he
in c(::ta that by executing that decree

Urse of time he will be able 1o
realiy

Whlche something out of the decree
But he had taken pains to obtain.
time there was, as I said, at that
thoy the other problem also. It was
bahlght that the collectors were oro-
price better informed about the
has 3 of lands etc. but experience
or lem‘lown that this work was more
n B3 left in the office to be attended
som ¢ by the collector himself but by
©body who was much inferior to
a * &nd I do not know how much
m’“tlon could be paid by such a per-
pla -i Therefore, there have been vom-
pm.::ts on a very large scale that
c"-"l-ltably for years together, the ex-
pen lon proceedings have been kept
to l'ding without their being attended
X1 5 proper manner,

mf; 1s, therefore, desirable that this
& of execution should be restored
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to the courts themselves. I feel con-
fident that the courts will carry out
this work which -is primarily theirs,
promptly, justly and with the con-
sciousness of their added responsi-
bilities as judges in the new set-up of
things. It is, therefore, proposed by
clauses 8 and 15 of the Bill that sec-
tions 68, 69, 70, 71 and 72 of the Code
and the Third Schedule should be
omitted.

Section 92 relates to public chari-
ties. It is now proposed to amend it
by clause 10, so as to make it clear *
that in the same proceedings, the
court can direct restoration of the
trust property to the new trustee from
the former trustee who has been
ordered to be removed. What used
to happen formerly, under the exist-
ing provisions was that supposing a
trustee had been removed for incom-
petence etc. and another trustee had
been appointed in his place, then the
new trustee hacl.agajn to start proceed.
ings to have possession of the pro-
perty. So, provision is now being
made that in the same proceeding the
court can not only remove one trustee
and appoint another trustee, but also
order that the possession of the trust
property may be handed over to the
new trustee from the former trustee.

Mr. Deputy-Speaker: Will the order
be executable?

Shri Pataskar: He can himself order.
So, there will be no multiplicity of
proceedings. Formerly, the new
trustee was required to go to court
again, and may be, he was required
to flle a suit and that might get pro-
tracted; in the meantime, we do not
know what would happen to the trust
property. Thus, there was all manner
of complications. To avoid all that,
it is now thought better to make this
provision which will avoid all unneces-
sary and fresh litigation.

Another important section of the
Civil Producere Code is section 47 of
the Code. This section is intended
to prevent multiplicity of proceedings
and consequent delay in settlement of
disputes, for as lJawyer Members are
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aware, there have been many cases
where the same matters are raised in
execution proceedings, which probably
bad been raised earlier, and there arose
the question as to whether those
l'na?ters which were raised in the exe-
cution proceedings had to be tried by
the executive court or there had to be
separate proceedings. It has, however,
been found that there have been wide-
ly different interpretations by the
different High Courts regarding the
question whether a purchaser at a
sale in execution is a party to the
suit, and jf so, under what circum-
stances. Whenever a decree is obtain-
cd, and the property is put to auction
in execution proceedings at the proper
time, and it is purchased, it may be
that the purchaser is the decree-holder
himself, or it may be that the pur-
chaser is a stranger. And naturally, it
Kave rise to a great deal of difference
of opinion in courts as to whether the
purchaser could be regarded as a party
to the same proceedings. All  these
doubts are proposed to be set at
rest by the amendment to this section
proposed in clause 8 of the Bill.
2 Py,

It is also made further clear that the
principle of res judicates provided in
case of suits under section 1! wil ap-
Ply to execution proceedings also.

Mr. Deputy-Speaker: Should it not
apply to the other also?

Shri Pataskar: I am just going to
make it a little more clear by saying
that even now, I am aware that though
this principle 1s confined only to cases
under section 11, courts have tried to
extend it to execution proceedings.
But it is thought much better that
we should also make a provision that
the same provisions as are there re-
garding res judicata in .section 11
shall apply to execution proceedings
also. I think that will stop any
further discussion in the matter.
It is much better that we lay it down
because courts may take a different
view.

Shri 8. 8. More (Sholapur): It will
stop the old cfscussion, but it will
start a new omae.
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Mr. Deputy-Speaker;: It may be
necessary to say, former proceeding or
an earlier stage of the same proceed-
ing. It may not be construed to be a
former proceeding. At one stage, that
particular point is raised and decided.

Shri Pataskar: That is true.

Mr. Deputy-Speaker: This may be
considered by the Select Committee.

Shri Pataskar: The underlying idea
is that we want to extend the Provi-
sion of res judicata also to other pro-
ceedings.

Then clause 11 will reduce the num-
ber of second appeals to the High
Court. The limit was Rs. 300; we pro-
pose to raise it to Rs. 1,000. The effect
of clause 13 will be to reduce the
number of cases in which the High
Court can exercise their powers of re-
vision. This is a small matter and I
would not take the time of the House
further on it. '

Section 144 of the Code enables the
court to order restitution in case of
decrees Clause 15 will enable the
court to order restitution even in the
case of orders, because that is as much
riecessary as ir the case ol decrees.

Avolding service of summons or
notice is a usual method adopted for
delaying civil proceedings. Clause 16
provides that service of notice or sum-
mons by post should be effected in lieu
of or in addition to service by bailiff
under certain circumstances. Probab-
ly the Joint Committee will also take
this into consideration whether, in
view of the development of the post
office, it will not be possible to still
improve upon the present position.

A good deal of time is spent in prov-
ing documents. Now, whatever the
parties may or may not do in this
matter under Order XII, Rule 2 of the
Code, the court has been given power
to call upon parties to admit or not to
admit documents produced in the case
and to record such sadmissions. Under
Order XII, Rule 2 of the Code, if one
party gives notice to the other either
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to admit or not to admit a document,
certain <consequences follow. For in-
stance, 31 it is not admitted, it has to
be proved, and if the party succeeds,
then the costs are thrown on to the
other side. But it is found that in
rany cases actually in the courts, par-
ties do mnot choose to give such notice.
Theretfore, it is proposed that the
court should be given power to call
upon tihe parties to admit or not to
admit documents produced in the case
and to record such admissions. We
are trying to give this power to the
court, irrespective of what the parties
may ofX may not do.

Another important change is the one
made tO encourage parties to keep their
witnesses present in court at a trial.
Even now, I am aware that parlies can
keep their witnesses present. But as
we all know, usually a question is asked
as to Whether you have uot kept the
witness present, and a suggestion is
made to the court that this witness
may not be believed because he has
been brought to the court not as a
result of & summons issued through
the court, but by the party himsel.
Now, if we make g definite provision,
1 think it will not be open to anyone
to suggest that simply because a wit-
.ngs has been kept present by a party,
any adverse inference should be drawn
against him on that account. That is
the purpose of this provision.

very often judgments are delivered
long after the hearing has been com-
pleted and arguments heard. It is true
that delays are due not merely to de-
fects in procedure...

Mr. Deputy-Speaker; Judgé: ought
not to forget what has happened.

Shri Pataskar: Without Roing into
detalls, I would say that it is a highly
unsatisfactory state of things, that a
Judre should have heard a case, the
grguments and so on, and tken after
gleeping over it for some months, when
pe might have forgotten the whole
thing, dellver the judgment. But even
pow, it is not possible to make a hard
snd fast rule as to when it should be
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completed. But we want o give an
indication as to what we expect the
Judges to do, that they should not take
a long time...

Mr. Deputy-Speaker: If ihe judg-
ment is not passed within a fortnight,
the case may stand automatically
transferred to another Judge, and the
Judge asked for an explanation. I
think that will straighten matters. (In-
terruption).

Shri Pataskar: That is one of the
important matters, and I hope even
the discussion in this House may serve
as a warning to Judges that they should
not delay any such thing.

These and such other provisions are
made to facilitate the early disposal
of cases and proceedings—I have only
dealt with the jmportant provisions
where changes are proposed to be
made. It will thus be seen that the
Bill is one intended to carry vut urgent
amendments to the Code of Civil Pro-
cedure.

There has been considerable dissa-
tisfaction in the public mind about the
increasing dilatoriness, expense and
complications in the administration of
civil justice. There are complaints of
delays in the trial and decision of cases
in the original courts, in decision of ap-
peals, second appeals and revision ap-
plications, and in execution proceed-
ings of final decrees and orders. It
is true that delays are due not merely
to defects in procedure but also to
other causes. We are all aware that
with the same, existing pmcedure,
there are Judges who can really deciae
the cases quite early enough. What
we require along with it is the proper
functioning of the judiciary, their
earnestness to avoid delay, their ef-
clency in grasping the complicated prob-
lems arising before them and lastly,
their correct approach and sanxiety to
decide the matters without undue de-
lay, but with -due regard also to the
ends of justice in arriving at as correct
a decision as is humanly possible. As
we know, justice delayed is, in many
cases, as good as justice dended. but



9133 Code of

it is equally true that mere spced will
also, in many cases, end in defeating
the very cause of justice itself. The
problern, therefore, of the administra-
tion of civil justice is a very delicate
and complicated problem, hut in its
proper solution lies the well-being and
contentment of the common man. Ad-
minjstration of civil justice must in-
spire in the common man a feeling and
a sense of confidence, that in his deal-
ings between man and man and in the
preservation of his civil rights, he will
get justice without undue delay and
expense. In fact, justice must be easi-
ly available, must be cheap, m.ust be
real and must also be speedy.

The main objection to this will be:
why are You bringing in a measure
like this at this stage? I know there
is a case for overhauling the entire
system of civil judicial administration,
but this is a matter which involves de-
tafled consideration of various pro-
blems of far-reaching consequences. It
can only be undertaken after a very
careful investigation and after a very
thorough comparison with many other
systems, if we want to change the
system itself. Such a change must
naturally be left to be inauired into
by the proposed Law Commission. It
is lkely that such a change, even if
decided upon or recommended by the
Commission, will take a long time to

be implemented.

However, leaving aside this larger
question, there is mo reason why we
should not try to improve the present
procedure of administration of civil
Justice :n matters llke those govern-
ed by this Bill. This matter is heips
considered from time to time during
the last msany JYyears. Various com-
mittees bad been set up by the Centre
and the States from time to time to
consider this problem. There was the
Clvil Justice Committee appointed by
the Government of India in 1924 under
the chairmanship of Justice Rankin.
That committee submitted its report
in 1925. The Government of Uttar
Pradesh set up a Judicial Reforms
Committee in April, 1950, under the
chairmanship of Justice Wanchoo. That
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committee subrnitied its report in 1951.
The Government of West Bengal had
also set up a similar committee. A
memorandum dealing with the admi-
nistration of civil as well as criminal
justice was circulated some time ir
1953 to the State Governments. Pro-
bably hon. Members are aware that it
was at the time when the pruposals re-
garding the amendment to the Crimi-
nal Procedure Code was also circulat-
ed to the State Governments.

Mr. Deputy-Speaker: Which is the
most important clause here which cuts
directly at the delay?

Shri A M. Thomas (Ernakulam):
Not a single clause, Sir.
Mr. Deputy-Speaker: That sppears

to be the main object as stated in the
Statement of Objects and Reasons. I
would like to state that whatever ques-
tion I am putting here is on behaif of all
the Members here. I must also under-
stand what is going on. Whenever an
important matter comes up, immedi-
ately people rush up to the High
Court or the Supreme Court with an
appljcation for writ and once the writ
is secured there is a suspension of
everything in the world. What is all
this that is going on endlessly?

Shri Pataskar: We are aware that
this matter of issuing writs and caus-
ing delay is a matter which really dis-
turbs Government also. But the ques-
tion is that that canmot be prevented

‘merely. by an amendment of the Civil

Procedure Code because, after all, the
writs are issued as well as severa) stay
orders, under certain provisions which
are incorporated in the Constitution it-
self. Therefore, as I said, I am aware
that if we want to overhaul the sys-
temn—the necessity for which I for one
think there is—that problem will have
to be solved not by a Bill of this
nature.

Shri 8. 8. More: What is the urgen-
cy of thig Bill because all the matters
that are sought to be amended...... ’

Shri Pataskar: I am {fust trying to
show why I have brought a Bill of this
kind at this stage, when 1 myself have
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admitted that this is not as far-reach-
ing as many of us would like.

Mr. Deputy-Speaker: [ want to
kmow from the hon. Minister why this
has been introduced in view of the
objections that were raised by the hon.
Memberg during the debate on the Cri-
minal Procedure Code (Amendment)
Bill. I want to know why this Bill
has been introduced in view of the im-
pending appointment of the Law Com-
mission. Will not the Commission go
into procedure; is it?

Shri Pataskar: I will try to make
myself clear at this stage before I pro-
ceed to the other part of my argument
At the time when we were consider-
ing the Code of Criminal Procedure, it
was very strongly urged—aad probab-
ly with some justification—why this
sort of thing should be there when
we are going to appoint a Law Com-
mission. So far as the Civil Proce-
dure Code is concerned. I will short-
ly be able to show facts as to why,
from time to time, the Civil Procedure
Code had to be amended on such small
matters because of so many changes.
Fut, before I come to that, I will show
that supposing a Law Comrmussion is
appointed—that Commission wi!l not
be concerned only with matters of pro-
cedure, civil or criminal but with
several other matters also—I cannot
say anything now—but as experience
has shown in other countries, 1t will
take a considerable time before f{t
makes {ts report. After that report is
received, there will be soma further
time to find out what action should
be taken by Government witlh respect
to those matters. It may be that the
whole system of civil administration
has to be overhauled and a change
made which may take further time.
The principal object of this Bill iz that
supposing during that time the present
Civil Procedure Code, which has been
there in existence from at least 1908
in its present form—really it has been
In. existence from 1859—there are some
changes to be effected in the way
which I have pointed out—though it
may not give the entire rellef which
is required or which the public cla-
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mour for—it will at any rate lead to
the results which we would like to be
achieved. I would like to urge before
Members of this House thar there is
no reason why we should hold up
everything because ultimately we are
thinking of doing something which
would take some time. That is my
only justification for bringing forward
this Bill. From that point of view I
have been saying that there was &
Civil Justice Committee appointed as
far back as the year 1924. That report
is there. Then there was another
Committee—because every Stite was
also anxious—appointed by the W.P.
Government, and & third aponinted by
the West Bengal Government. Every-
body is anxious but what happens is
that because something larger and
bigger is not being done everything 1s
kept like that. After all the whole
system may have to be changed—we
do not know what will happen—but,
for the present, whatever we could
effect so that we might give some re-
lief in the matter of dilatoriness or ex-
pense or cutting short of the proceed-
ings, that should bedone. There are
three objects primarily. There are two
provisions for the purpose of bringing
the Act into line with the Constitution.
Then, with respect to execution pro-
ceedings there has been considerable
agitation that circumstances have
changed and this transter to the col-
lector need not be there. There I8
another provision which I have not re-
terred to with regard to summary trial
of suits on negotiable instruments etc.
1t is only in the High Courts, I think,
of Bombay and some other places that.
they have this summary power of try-
ing suits. They have got the proce-
dure in the original side of the Bombay
High Court that on suits on negotia--
ble instruments unlesg the defendant
gives security he is not allowed to let.
in defence. That is the summary pro—
cedure prescribed. An attempt i made-
now to empower certain judges with
this power of hearing suits summari-
ly. How far this should go and how
far it should rnot go, all this will be-
examined. These are changes more:
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or less without touching the entire
form of ecivil judiclal administration.
We find that for the last so many years
the matter has been simply kept pend-
ing. It is thought necessary t-at some
of these changes which may not be
far-reaching but which will give some
relief may be undertaken.

We have fully considered the reports
submitted by these committees as also
the opinions of the State Governments
and other institutions on the memo-
randum which was circulated to them
and on the basis of those the present
Bill has been drafted. I have already
explained some of the important pro-
visions of this Bill and the cbject with
which these provisions are being put
before this House for its consideration
and approval. It would not be out of
place here to give « brief history of
the present Civil Procedure Code which
is proposed to be amended to judge
properly the necessity of such mea-
sures from time to time. I am only
going to deal with the question why
a Bill of this kind is necessary.

The first Code of Civil Procedure
enacted in our country wag the Code
of 1859, being Act VIII of thet year,
and that applied only to what were
known as Mufussil Courts then and
4id not apply to......

Shri 8. 8. More: All lawyers are
supposed to know this.

Shri Pataskar: I am talking to those
also who are not lawyers. Otherwise
I would have simply moved the Bill
and sat down. Unfortunately, as my
hon. friend knows, there is a good deal
of prejudice against lawyers also. I
will try to dispel as much as I ean.
I wrs going to say at the end that
this is not meant for lawyers.

Mr. Deputy-Speaker: Sometimes if
it is very lengthy it adds to the pre-
judice.

Shri Pataskar: I will try to clear it
up.

Pandit Thakur Dag Bhargava (Gur-
gaon): Ten hours have to be spent on
this Bill.

Shri Pataskar: I am not going to
take very long but for the explanation.
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I will briefly refer to the history of
the Civil Procedure (Code, how many
times it has been amended and why
it had been necessary—for the ordi-
nary layman., 1 think it is better to
know that.

The first Code was the Code of 1859,
being Act VIII of that year, and that
applied, as I already mentioned, only
to what were known as Mufussil Courts
then and did not apply to the then
existing Supreme Courts and the
Courts of Sudder Diwani Adalat In
the Presidency Towns of Bombay,
Madras and Calcutta. These Courts
were subsequently abolished by the
High Courts Act of 1861 and the
powers of those Courts were vested In
the Chartered High Courts., The Let-
ters Patent of 1862 establishing these
High Courts extended to them the
procedure of the Code of 1859. The
Charters of 1865 empowered the High
Courts to make Rules and Orders re-
gulating proceedings in civil cases, but
required them to be guided as far as
possible by the provisions of the Code
of 1859. That is why there is still this
distinetion between mufussil courts and
some of the High Courts—original
side. I will just now point out to
those friends who are not lawyers as
to how many times it had become ne-
cessary to amend the Code of
Civil Procedure right up from
1859 to now. This Code was
amended by some ten
Acts between the years 1859 and 1872
and was ultimately replaced by the
Code of 1877. This Code was again
superseded by the Code of 1882 after

. being amended twice in the years 1878

and 1879. This again was amended
some fifteen times between the years
1882 and 1885. Ultimately, after an
exhaustive inquiry, the present Code
of Civil Procedure was passed in 1908,
replacing the former Code of 1882
The object of giving this history is to
show =3 to how difficult it is that be-
cause the Procedure Code of 1808
changed entirely the basis of the Acts
between 1839 and 1882, it also took
so many years even then. For minor
changes the Government have always
been coming to this House in order
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that they may be so amended as cir-
cumstances required from time to
time. The present Code of 1908 has
been amended since then some thirty
times or more and inat too as often
as it wag found necessary to do so, but
*he main form and features have been
maintained. Naturally, these are only
amendments, not in the form itself or
in the scope of the Code of Civil Pro-
cedure, but from time to time certain
munor changes are required, as for in-
stance, section 35A. After 1808, it was
found that unnecessarily vexalious
claims had been flled, and in the year
1952, we found that there should be
further strengthening up of this sec-
tion, and therefore we come before the
House now, whether the parties apply
for it or not, in order that frivolous
defences,” frivolous plaints should be
prevented, there should be changes in
the provisions of section 35A.

This brief history will show how in
the matter of mere procedure changes
have to be effected often to suit the
varying conditions from time to time.
Whenever there is a difficulty and it
is found that by a suitable amendment
the public cause will be better served,
there has always been a tendency to
come before the House to get it chang-
ed. It would not, therefore, be in
public interest to wait for the complete
overhauling of the system itself and
amendments are necessary to make
even the present procedure more suit-
able. My object, therefore, in coming be-
fore the House is to make the Code
of Civil Procedure, as it stands, more

suitable and the object is not an entire_

overhauling.

There is a general feeling amomgst
certain sections of the.public in this
country that “procedure {s a fetish”.
Here, of course, my friend, Shri More
will agree with me that the common
man thinks that the lawyer is talking
of procedure, which s something
fetish. Whether this feeling is justi-
fled or not, it is difficult to say. It is
true that procedure must not be allow-
ed to override or obstruct legal rights,
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but after all, procedure is in a sense
the machinery of law and must be pro-
Perly applied and so maintained that
it can effectively, speedily and usefully
carry out the purposes of law. That
is really the object of procedure or
the importance of the law of proce-
dure. It is from this point of view
that the present Bill has been brought
before the House.

Some amendments have become ne-
cessary in order to bring some of the
provisions of the Code in line with the
provisions of the Constitution; some
have become necessary in order to de-
lete some rather obsolete provisions,
which serve no useful purpose, and
the rest are intended to avoid delays,
to prevent frivolous litigationg and to
avoid multiplicity of proceedings, as
in the case of trustees.

The proposed provisions, though not
far-reaching,—I do not claim they are
far-reaching—have become necessary
and will serve useful purpose. They
are simple and more or less not con-
troversjal, .

Clvil Procedure Code is in itg nature
a terse and dry matter and my excuse
for taking some time of the House at
this stage was to explain to those of
us who are not lawyers the necessity
for and the implications of the propos-
ed changes.

With these words, I commend my
motion for the acceptance of the
House.

Mr. Deputy-Speaker: Motion moved:

“That the Bill further to amend
the Code of Civil Procedure, 1808,
be referred to a Joint Committee
of the Houses consisting of 45§
Members, 30 from this House,
namely, Shri Upendranath Bar-
man, Shri Debeswar Sarmah, Shri
Chimanlal Chakubhai Shah, Shri
U. R. Bogawat, Shri T. R. Neswl,
Shri C. D. Gautam, Shri Hanamant.
rao Ganeshrao Vaishnav, shrl
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Radhelal Vyas, Chaudhri Hyder .
Husein, Dr. Kailas Nath Katju,
Shri Shobha Ram, Shri Kailash
Pati Sinha, Shri Tek Chand, Shr?
K. Periaswami Gounder, Shri Paidi
Lakshmayya, Shri Digambar Singh,
Shri George Thomas Kottukapally,
Shri Lokenath  Mishra, Shri
Ganeshi Lal Chaudhary, Shri Ram
Sahai Tiwari, Shri N. Rachiah, Dr.
A. Krishnaswami, Shri Bhawani
Singh, Shri Sadhan Chandra
Gupta, Shri S. V. L. Narasimham,
Shri K. M. Vallatharas, Shri K.
S. Raghavachari, Shri Bijoy
Chandra Das, Shri N. R. Muni-
swamy and the Mover, and 15
Members from Rajya Sabha;

that in order to constitute a
sitting of the Joint Committee the
quorum shall be one-third of the
total number of Members of the
Joint Committee:

that the Committee shall make
a report to this House by the 15th
November, 1855;

that in other respects the Rules
of Procedure of this House relat-
ing to Parliamentary Committees
will apply with such variations
and modifications as the Speaker
may make; and

that this House recommends to
Rajya Sabha that Rajya Sabha do
join the said Joint Committee and
communicate to this House the
names of Members to be appoint-
ed by Rajya Sabha to the Joint

Committee.”

Some amendments have been tabled
to this motion. Shri Bogawat is ab-
sent. Shri Agrawal may move his
amendment.

Shri M. L. Agrawal (Pilibhit Distt.
cum Bareilly Distt. East): I beg to
move:

That in the motion after “and 15
Members from Rajya Sabha” add:

“with fnstructions to suggest and
recommend amendments to any
other sections of the said Code not
covered by the Bill, if in the opl-
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nion of the said Committee such
amendments are necessary”.

Shri 8. V. Ramaswamy (Salem):
May I know from the hon, Minister as
to the scope of the proposed Law
Commission? Are they going to go into
substantive law alone or also into
procedural law? The answer to this
will help us to clarify the position and
that would also circumscribe the
debate. :

Shri Pataskar: So far as the Law
Commission is concerned, yesterday my
colleague Shri Biswas stated that
he will soon *‘make an announcement
about that. I think it is much better
if we leave the matter there.

Shri M. L. Agrawal: My object in
moving the amendment is much the
same as that of the hon. Minister—to
remove some defects of the Code which
can be removed easily without walt-
ing for the report of any expert com-
mittee or the Law Commission.

Previous experience has shown that
the recommendations of the Rankin
Committee, the Wanchoo Committee
and others have been pending before
the Parliament and the country for
such a long time and no action has been
taken on them. Therefore, ] agree
with the view of the hon. Minister that
a thorough overhaul of the Code of
Civil Procedure is a difficult task and it
cannot be undertaken easily. But
there is no reason why we cannot {m-
prove the present Civil Procedure
Code in respect of particular provi-
sions which we can easily do without
waiting for the report of the Law
Commission, which is likely to take
a long time, We all know that Parlia-
mentary legislation is a rather lengthy
and complicated ° process—firstly to
have the report of the Commission,
then to have a Bill which must be long
enough, and then to pilot it through
both Houses of Parliament would take
a very long time, Therefore, I wel-
come the present Bill which has been
brought by the hon. Minister. Some of
the provisions are of a far reaching
character while others are of a trivial
nature. Even as they are, in my opi~
nion, they are an improvement on the
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present position. The object of my
amendment is this. Why should we
confine ourselves to the provisions of
the Bill which the hon. Minister has
placed before the House? There are
other provisions which can also; be
suitably amended if we give some
thought and attention. The hon. Minis-
ter has been able to bring forward only
some provisions which he thinks can
cbviously be amended for the benefit
of the public, but there are other pro-
visions also which can also be incor-
porated. To enable the, Joint Com-
mittee to make further amendments
which would be equally beneflcial I
have brought forward this amendment.
This clothes the Joint Committee with
the power to consider the whole Civil
Procedure Code and cull out such pro-
visions as can be easily included in its
fold. For instance, in this connection, I
would place before the House the pro-
visions regarding the arrest and deten-
tion of a judgment-debtor for payment
of a decree of money. Now the present
Code certainly gives that power,
namely, that judgment-debtors—men,
not women—who have money to give
can be arrested and detalned in execu-
tion of the decree, It is true that the
Act of 1936 has, to a large extent, cir-
cumscribed the powers of the decree-
bolder to have » ‘ndgment.debtor of
& money decree to be arrested and
detained. All the same the provisions
remain there. There are varlous other

provisions to which I would like to re-
fer.

Mr. Deputy-Speaker: A decree-holder
has only to flle an affidavit that the
judgment.debtor is likely ‘o run away
and In almost every case he is likely
to be arrested, notwithstanding the
wholesome  provision that has been
made.

Shri M. L. Agrawal: Then again ac-
cording to the present notion of so-
clety and soclial justice. to which the
hon. Minister just now referred. it is
repugnant and obnoxious that a man
thould be arrested and detained for
non-compliance with a money decree.
Th's is such an obvious demand which
can be easfly incorporated in the Civil
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Procedure Code. We should provide
‘hat no man would be after the pass-
ing of this amending Bill be arrested
or detained for non-compliance with a
money decree, Apart from the pro-
priety or otherwise of arresting and de-
taining a judgment-debtor for payment
of a money decree, there is also a con-
stitutional difficulty. I would in this
connection refer to Section 56 of the
Code by which women are exempted
from being arrested and detained in
execution of money decrees. Now, ar-
ticle 15 of the Constitution has .
abolished all discrimination between
sexes. Moreover, according to article
14, all people of the Union must have
equal rights, equal protection of the
law. If that is so, why should section
56 of the Civil Procedure Code prohi-
biting the arrest and detention ot
women in money decrees, discriminate
in favour of women? It is high time
we did away with this anomaly.

I am only pointing out a few of the
anomalies. There may be many more
like this and it is for the Joint Com-
mittee to go into them. For example,
the proviso to section 51 and rules 11,
21, 30, 37 and 40 of order 21 will have
to be amended to bring about this
effect. Then there is Order 38 which
contains a provision about arrest be-
fore judgment or attachment before
judgment.

Mr. Deputy-Speaker: If arrest in
execution of a decree is done away
with there would be mo arrest before
judgment,

Shri M. L. Agrawak Then again
there is Order 21. Rule 2. According
to sub-rule (1) it is the statutory duty’
laid on the decree holder that he must
certify payment or adjustment  In
decree. But the decree holder seldom
does s0, with the result that no pay-
ment or adjustment not certified In
court is recognised by the court. But
what is the penalty? Although the
duty is there on the decree holder to
get that certificate, he does not do it.
I, therefore, submit that the provision
must be s0 amended as to Impose some



9145 Code of

penalty on the decree holder that in
case he does not certify, he must suffer
some penalty.

There are many similar provisions.
There is Order 21, Rule 86. If an
auction purchaser at the time of auc-
tion wanted to take property he had
to deposit 25 per cent. of the sale
money and the remainder he had to de-
posit within 15 days. If he did not do
80, he forfeited the 25 per cent. de-
posited by him. Obviously, this rule
was very stringent, because if he fail-
ed to deposit, the whole amount had
to be forfeited to Government. By a
later amendment this provision was
modified and it has been laid down
that the court may forfeit the deposit.
But some courts have interpreted this
rule to mean that the court can either
forfeit the whole amount after defray-
Ing the expenses, or not at all. This is
very hard. I think by a suitable am-
endment the power of the court should
be made such that either it forfeits
the whole amount or a part only.

Now, in Order 21, Rule 72, it is laid
down that a decree-holder if he wants
to purchase must have previous per-
mission of the court.

Mr. Deputy-Speaker: The hon.
Member will kindly resume his s&at.
{ am sure all hon. Members are shar-
ing the same difficulties. But the point
is this. The hon, Member has not so
far touched upon a single clause of the
Bill,

Shri Raghavachari (Penukonda): He
s supporting his amendment.

Mr. Deputy-Speaker: 1 have given
bhim sufficient opportunity to do that.

On a previous occasion, when the
Preventive Detention Bill was under
discussion, Sardar Hukam Singh tabl-
ed an amendment that some sec-
tions of the parent Act were very im-
portant having regard to the llberty
of the subject, and therefore some
directiong should be given to the Select
Committee to look Into not only the
clauses of the Bill but also the ancil-
lary sections of the parent Act. As a
special case that was then allowed.
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Nobody challenges the right of this
House to do anything it likes. But
the Civil Procedure Code contains so
many orders and there are a number
of points on which there can be diffe-
rence of opinion.

Shri 8. 8. More: May I in this con-
nection bring to your notice that when
we were discussing the Code of Cri-
minal Procedure & similar amendment
moved by Shri Sinhasan Singh wanr
accepted by the House, and the Bl
was referred to the Select Committee
with instructions to reopen the other
clauses also.

Mr. Deputy-Speaker: Was it done?

Pandit Thakur Das Bhargava: In
fact the House ordered the Select
Committee to go into those matters
and to an extent it went into those
matters.

Shri 8. 8. More: I was on the Select
Committee. When the matter was
taken up by the Select Committee, Dr.
Katju, who was then in charge of
Home Affairs, said that the changes
suggested were important and unless
we consulted the State Governments it
would be too risky on our part to ac-
cept them. He promised he would
refer them to the States, invite their
comments and then see his way to
embody them In & later amending
measure,

Mr. Deputy-Speaker: When we are
sending some instructions to the Joint
Committee, we should be specific
about the sections which they should
consider. It is not proper that we
should give a carte blanche that the
whole of the Civil Procedure Code
may be reopened. I can certainly un-
derstand an amendment that one or
two of the sections of the parent Act
may be considered. To say: “All right,
let this go to the Select Committee s0
that the whole legislation may be gone
into” shows that we are trying to comn-
vert an amending Bill into a consoli-
dating, revising Bill. That is my difi-
culty. Any hon. Member may place
himself in my position, and argue the
matter or give instructions, 'I:hat is
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.the difficulty. I have no objection. before this House. Certalnly the

After all it is in the hands of the
_House. I have not ruled the amend-
ment out of order; it is quite in order.

Shri 8. 8. More: May 1 ask ybu one
question, Sir? Do you really desire
thct when we want some improvemient
“ln the other sections not covered by
the amending Bill, we shmild particu-
‘ larise them imo our lmend.mcnh" What
Is the way?

Mr. Deputy-Speaker: I would have
liked to mention some -of the important
"matters. In the amendment itself, you
. can say, for Instance, 1, 2, 3, 4 or 5 sec-
tiong may. be considered. Otherwise,
-'the whole Act may be considered end-
ivssly. We will focus on 8 few paints.
It is open to all the 500 hon. Members
to be present. under the rules hon.
. Members are open to give such m-
. gestions.
Shri Pataskar: I would like to make
one appeal: as far as possible, I
.would request hon. Members to be
more practical in our approach to the
solution of this matter.

Mr. ‘Deputy-Speaker: I have found
-t in prectice at a time when the
British Government brought a Bill—I
forgot the name. They brought ‘such
. a Bill saying that there is no human
species; they sre to be treated as chat-
“tal so far as attachment in the execu-
tion of o decree amount was concern-
ed. That is how it was put before us.
' When I suggested some difficulty, the
then Law Minister said: ‘Hon. Member
who comes from that side seemed to
be a red bolled Tory.... I knaw
how it iz carried out; alch District
Munsif calls it in a particular manner.
Now, therefore, hon. Members may
refer to a few very important points
and they may go to the Select Com-
mittee of course with..such powers tp
the Select Committee to take any other
_matter of importance. _

Shri M. L. Agrawal: Iquiteappn-
“clate the difficulty that you have put

Select Committee could not go
. every matter in this Bill. The amend-

+ ment which I had originally sent had

a limited aim. It wanted that the sug- -
gestions made by Members of Parlia-
ment may be considered by the Select
Committee, I have been able to put
forward some five or six suggestions
during this short time. If other hon.

-Members also make their suggestions

as you very appropriately said, those

- points will e considered by the Com-

mittee.' I would not go into the de-
taills of the suggestions that I have
made.

I will put one more suuestion'and
that .is about the provision contained

"in Order 41, Rule 27—that is with re-

gard to the powers of the appellate

,court to admit additional evidence. At
" present the discretion of the appellate

" court is eircumscribed.

At present ad-
ditional evidente can be led only when

«it has been refused in the lower rourt

and secondly if the court requiras it for
the ends of justice or for some other
cause for delivering judgment, The
court should, in my opinion, have full

_power to allow additional evidence in

cases where it had been refused by
the lower court and it ‘has been dis-
covered at a later stage and the court
considers it mecessary or-ifhportant or
for some other reason for meeting the
ends of justice; if he considers it ex-

.pedient and in the interest of justice,

then evidence should he taken. ¥
may be decisive and affect the deci-

‘sion of the case. So, tull discretion

should be vested with tfie court. The
words in the rule are “or for & suM-
cient cause”. The court can take ad-

‘ditional evidence not_only when it con-

siders it necessary for dellvering
"judgment but for other causes also.

"But there are cases in which these
_words have been  interpreted not to

give such a wide power to the. court.
Therefore, 1 wou]d submit that the. ap-
pellate courts’ powers must be full and
they must have full authoritx to take
‘additional evtdence when In their opi-
nion the case justified it,

{
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These mre some of the other points
to which I would like the Select Com-
mittee to Sive its attention and con-
sider whether they should be amended
ar not. Otherwise, I support generally
the provisions of the Bill which has

' peen put before us by the hon, Minis-
ter for being referred to the Select
Committee. In this Bill clauses 4, 6,
8, 9, 10, 14 and 16 are very necessary
and therefore, I would commend to the
House that when the Bill is being re-
ferred to the Select Committee, they
should have the authority and direc-
tion from this House that they may
-consider such other matters as I had
referred to in my speech and as may
be referred to by other hon. Members
of either this House or the otner

House.
Mr. DeputY-Speaker:
moved:
’ That in the motion after “and 15
Members from Rajya Sabha” add:

uwith instructions to suggest and
end amendments to any

F b sections of the said Code
opinion of the said Committee
such amendments are necessary”.

Some Hom. Members rose—

Mr. wﬂ-mr.' I hope the hon.
Members areé aware-of the rule that
hon. Members whose names are h_ere
and are wium‘ to md a lot of time
and exert on behalf of the Parliament
and the Select Committee would wait
until they have an opportunity in the
Select comm_[ttee- They ought not te
rise now if their names also are on
the Select Committee. The others will
nave an opportunity to speak.

Amendment

‘st 51 JOINT WATER AND SEWAGE
Dmﬁ’o ARD (AMENDMENT) BILL

] -Speaker: Now. the
dtlt:rr. Bm been kept waiting. I
ghall take up that Bill and dispose of
it and come beck to this. I must put
it to the House® formalily.

(Amendment) Bill

. The question is:

“That the Bill, ag amended, be
passed”.

Those in favour will say ‘Aye’. \
Several Hon. Members: Aye.

Mr. Deputy-Speaker: Those against
will say ‘No.’

Some Hon, Members: No.

Mr. Deputy-Speaker: The ‘Ayes’
have it.

Some Hon. Memberss No, Sir. The
‘Noes’ have it.

Mr. Deputy-Speaker: Those againat
the motion will kindly stand up in
their seats.

There are thirteen.

Now, those who are In favour will
kindly stand up in their seats.

I ind a large number and therefore
by an overwhelming majority the
motion is adopted.

Sbrimati Renu Chakravartty: It is
a slight majority. .

Shrimati Sucheta Kripalani: It is a.
marginal majority.

Mr. Deputy-Speaker: Twenty is less
than 21.

The motion was adopted.

CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL-—contd.

Mr. Deputy-Speaker: Now, we will
take up the Code of Civil Procedure
(Amendment) Bill. Having regard to
the length of time it is not necessary
for me to impose any restriction at
this stage, but, anyhow, hon. Members
will have, 1 think, an idea of the time
‘hat they can take. 20 minutes I think
will be all right except in exceptional
cases which is always an exception.

Shri A, M, Thomas: Sir, I welcome
this Bill so far as it goes, but the im-
pression formed by me after going
through the various provisions of the
Bill and the impression left with me
after reading the Statement of Objects





