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will be present when their Bills are 
taken up on that date, and after that has 
been ascertained, six Bills that come in 
the order will be put down in the agenda, 
and the other Bills need not be there, 
because it will be unnecessaî and Mem
bers will not be in a position to know 
as to which of the Bills would be taken 
up.

So in order to facilitate hon. Members 
to prepare themselves for the Bills as 
also to make the agenda a sizable one, 
containing only Bills which will probably 
be taken up, it has been decided that 
only six Bills should be indicated in the 
agenda.

I beg to submit that this Report be 
accepted by the House.

Mr. Deputy-Speaker: The question is:

“That this House agrees with the 
Fiftieth Report of the Committee 
on Private Members’ Bills and Reso
lutions presented to the House on 
the 18th April 1956”.

The motion wcls adopted.

INDIAN PENAL CODE (AMEND
MENT) BILL

(Amendment of Section 429)

Mr. Depnty-Speaker:  As regards the 
Bin to be introduced, Shri T. B. Vittal 
Rao is absent.

The House will  now proceed with 
further consideration of the following 
motion moved by Pandit Thakur Das 
Bhargava on the 6th April 1956:

“That the Bill further to amend
the Indian Penal Code, 1860, be
taken into consideration”.

Out of 2 hours allotted for discus
sion of the Bill, 33 minutes were taken 
up on the 6th April 1956, and 1 hour 
and 27 minutes are still available.

Shri R. D. Mishra may now continue 
his  speech.
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ŜTTW ̂   ̂ %vTTO 3f̂3T-

 ̂  f̂HTT  I ^

feft inmrr  % f%cr

 ̂  I 3R  qrif̂

 ̂ ̂   JTT  TOT  t ̂

TO I

ft̂TT, ̂    ̂   ̂ t ̂  ;3^

3ft Iff?:

«TT  3T5W qr \
 ̂  r̂rsnft- Hpf}’ §f 

 ̂ l̂+ic ̂  TOT ̂  f I 3HR 1̂;;̂

% *ftHT # ̂  ̂3TT?m ttT tt̂TT, ̂3̂
WR̂ ̂  tTTT%  ^

T̂R -W  3̂TT̂

qr #

^ I w sfWWt ̂1-   ̂̂  11

 ̂  ̂ T v;̂l( ?flT  % 3??T?: 

SRTT ̂  ^ arcpft =5ft5T ^

T̂|̂rrm" | ̂   n̂w f%  ̂ ^

WTTJT̂tl 3T^TT^^^#TOtV



5835 Indian Penal Code 20 APRIL 1956 {Amendment) Bill 5836

3TRo  ito   fjT«r]

 ̂I 3TTR  3fTR̂  3R̂

5TRWT ̂  F5IT2T  (̂ T̂TW)   ̂^

%, ̂   % ’fft̂ 3TT̂

v5|TiTencf ̂  *TT̂ ̂  t, ̂  T̂T*T

fm\  ̂    ̂  ^

?T7%  ^ iTOfT f̂ n̂"

t  I   ̂ STRTft ̂  ^

t ?T̂ Iff ^

W H  ̂ '5|T̂ift  I  ̂  T̂T  ^
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f ?ftT >d»î «rT̂  »T̂ ̂  ti't'̂ I

f̂ dWT viT̂'t t   ̂ ̂  ̂    ̂   ̂

 ̂  # iTT%T f

 ̂   ̂  sfbrrq̂  ̂   5̂T

fw ̂  T̂ I f% I, iT̂m’
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“An Act for the more effective preven
tion of briber>' and corruption
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î*vi  ̂̂  ĉftr snrr  ^   ̂<!
 ̂  m irf̂   ̂  # tq̂ hf̂ 

'd̂4<  ̂ ‘‘3Rf3W
f̂ viJT̂.......

Presumption where public ser
vant accepts gratification other than 
legal remuneration—Whsre in any 
trial  of  an  offence  punishable 
under section 161 or section 165 of 
the Indian Penal Code (XLV of • 
1860), it is proved that an accused 
persons has accepted or obtained, 
or has agreed to accept or attempted 
to obtain, for himself or for any 
other person, any gratification (otiher 
than legal  remuneration)  or any 
valuable thing from any person, it 
shall be presumed unless the con
trary is proved that he accepted or 
obtained, or agreed to accept or at
tempted to obtain, that gratification 
or that valuable thing, as the case 
may be, as a motive or reward such 
as is mentioned in the said section 
161, or, as the case may be,------
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Durga  Prasad  and  other versus. 
Hazari Singh,  911 June 2, June 10

Mr. Deputy-Speaken 1 will request the 
hon. Member to be short because some 
other hon. Members also would like to 
speak.

Shri R. D. Mishra: I am moving fast.
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ŝrrar f =prff% to îrr  f
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Shri D. C. Shaima:  (Hoshiarpur):
There has been a lot of legal battle over 
this Bill, and since I am not one of 
the legal luminaries in this House, I 
would not like to base my remarks on 
the findings of courts or on the findings 
of which happen to be in force all these 
Acts years.

To me it presents a very simple prob
lem, and I could never have been aware 
of the gravity of the problem if I had not 
become a member of a committee ap
pointed by the Government of India for 
the prevention of  cruehy to  animals.
I have toured through many States  of 
India in connection with that committee; 
we have examined many witnesses; we 
have taken a great deal of written evi
dence from so'many persons, scientists, 
humanitarians, doctors. Members of Par
liament and the public, and after doing 
that, one lesson has been burnt into my 
mind as into the  minds of the other 
members of that committee and it is this, 
that our conscience with regard to the 
animal wealth of the country or the 
cattle wealth of the country is not as 
sensitive as it should be. What is the 
result of the blunting of that conscience 
on the part of the public in general in 
regard  to their  attitude towards  the 
animal wealth of the country ? All these 
things which are given in section 429 of 
the Indian Penal Code of 1860 are being 
practised with a great deal of callousness.
I read modern Indian language papers as 
all Members do and sometimes I read 
that a cattle has strayed into the field 
of somebody and if my friend. Shri 
Misra, is to be believed, the cattle should, 
of course, be driven out, and if while 
the cattle is being driven out, it re
ceives some injuries or it dies, the person 
should be given very high  marks for 
his intention in trying to protect his 
filed. But I ask one question: What is 
the proportion between the damage to 
the field and the punishment  inflicted
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on the cattle? I would say that the pro
portion is something which is very very 
extravagant and  which is a  reminder 
of the fact that we do not have any 
feeling  towards the  cattle that  are 
there.  If you walk through the streets 
of Delhi or any other town, you will 
find that so many of the cattle are 
maimed and so many of the cattle are 
rendered useless.  I think our Com
missioner for Livestock will be  able 
to give us a large numbei of details 
about the way in which we are treating 
the cattle at this time.

I would, therefore, say that on moral 
grounds I would support the Bill which 
Pandit Thakur Das Bhargava has brought 
forward. It is not by taking gentle mea
sures that we can preserve the cattle 
wealth of this country. I have come defi
nitely to believe in that.

Shri Tek Chand (Ambala-Simla): What 
about the human wealth that goes to 
jail?

Shri D. C. Sharma: It is not by taking 
gentle measures; it is by taking only dras
tic measures that we can develop some 
kind of a better outlook towards animals.

Shri Raghubir Sahai (Etah Distt.— 
North-East cum Buadaun Distt.—East) : 
But is he not satisfied with the provisions 
against cruelty to animals ?

Shri D. C. Sharma: I am not satisfied. 
That is why the committee has been 
appointed to see to it that some other 
measures are adopted in order to pre
vent cruelty to animals. It is a question 
of cattle wealth versus human wealth. 
Mr friend, Shri Tek Chand, put a ques
tion to me: Do you want to preserve 
catttle wealth at the expense of himian 
wealth ? It is a very difficult question to 
answer, but I would say that our human 
beings are not worth much if tĥ do 
not realise the sanctity of our life, if 
they do not  realise the unity of our 
life and they do not give a fair deal 
to animals in the same way as they 
would give a fair deal to human beings. 
All kinds of things are being brought 
forward to do this.

My friends have a soft comer in 
their hearts for  motor  drivers.  Very 
good. I myself have a soft comer for 
motor drivers. They have a great deal 
of sympathy for farmers. They have a 
great deal of sympathy for doctors.  I 
do not think a doctor is going to be 
punished because he has administered 
some kind of medicine to an animal so 
that it may be cured. I think that is a

consideration which has been  brought 
in extraneously, but I must admit that 
motor drivers and farmers do not have 
the same kind of attitude towards this 
problem as they should have.  Motor 
drivers  are what  they are.  Truck 
drivers are what they are, and we know 
what they do. I think we should propose 
a deterrent punishment for them so that 
they become as  careful about animal 
wealth, as my friend, Shri Tek Chand, 
says, as about human wealth.  This is 
the moral reason why I am supporting 
this bill.

The second reason is this. It is an 
economic reason. The economic reason 
is this, namely, that our cattle wealth, 
whether it is in the form of elephants or 
camels or horses or any other thin̂ 
which are enumerated in this section, is 
being most ruthlessly exploited. Yester
day, in a newspaper, I found an item of 
news that our elephants would become 
extinct unles something is done to pre
serve them. There are so many other 
animals which face the same danger. I 
remember a speech by Shri Frank An
thony made on the floor of this House, 
in which he referred to the preservation 
of wild life. It is not only wild life which 
is covered by this Bill; it relates to domes
tic and useful animals also.

We are trying to bring into being a 
good society and in such a society, there 
should be a happy partnership between 
man and animal. Man should be the 
friend of the animal and the animal of 
man. I find that that kind of thing is 
not coming into being. People are try
ing to deplete this wealth of ours in a 
ruthless  and heartless  manner. If we 
continue that, I am sure that our cattle 
wealth is going to grow less and less.

I do not want to go into details about 
the way in which it is being used for 
draught purposes, etc. The hon. Mem
bers here know all that. I would only 
say that for the economic prosperity of 
our country, we should try to follow a 
saner course.

Now. It has been said here: “You do 
not presume.” All this kind of legal battle 
has been going on. I would ask you, 
Sir, to view it properly. You have been 
the Judge of a High Court. There are 
other hon. Members who know some
thing about law courts. Do you mean to 
say that our courts always go by the 
letter of the law and not by the spirit 
of the law ? If we think that they go by 
the letter, we are not doing any justice 
to them. Our  courts are enlightened. 
Even though the presumption is that the
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man has to prove that he was inDOcent,
I know that our courts will remember 
that the person who is dealt with by 
them may be the right type of person or 
he may not be the right type of person. 
They will see if a motor driver is a 
habitual offender or a person not of that 
description or if the farmer is cruel by 
nature and so on. I, therefore, would 
say that these laws should be made as 
humane as possible for these animals. It 
is not in the wording of these laws that 
the magic lies; it lies in administering 
them. Since it has been found difficult 
to administer it, it is intended to amend 
it so that the hands of the judiciary may 
be strengthened against persons who are 
wanton destroyers of our animal life and 
who wantonly ruin our cattle wealth. If 
we do not do so, I think the time will not 
be far off when our cattle wealth will be 
a thing of the past and the happy part
nership which had existed would disap
pear.

Mr. Deputy-Speaken I will request the 
hon. Members to be brief to conserve 
time. Only the points should be men
tioned.

Shri Achuthan (Crangannur):  Even
though I have not had the pleasure of 
hearing Pandit Thakur Das Bhargava, I 
think there is not much purpose to be 
served by this small amendment. The 
Indian Penal Code contains many im- 
PQrtant provisions in respect of very se
rious offences. It is worthwhile for this 
Parliament to shift the burden of proof 
in respect of an offence against an ani
mal.  Many other serious offences are 
adumbrated in the Penal Code. This is 
only one of the many mischiefs under 
that chapter. A lot of other sections are 
there which are more harmful to human 
beings. What about those offences where 
we are not shifting those burdens ? Pan
dit Thakur Das Bhargava is a learned 
man with a lot of experience. We abide 
"by what he says. How can he pick up 
this particular section and say that with 
regard to the animal kingdom the bur
den and the presumption should be like 
this. We are also, many of us lawyers, 
for one or two decades.  I for one do 
not find any reason for enacting this 
legislation,  saying  that  this  proviso 
should be there. How many such cases 
have been there in the first class or 
second class courts? Very rarely, cases 
of this nature go to  courts.  We are 
. also having our  own  practice in the 
district  courts.  Occasionally,  there 
may be one case but there will not be 
many cases.. 99 per cent, of the cases

are automatically compromised out of 
the court. If a man has actually done 
something or has caused some injuries, 
the  matter  goes  to  the  court.  The 
man will be called and then actioa 
is taken.  It is only in extreme cases 
the matter goes to the court.  Then, it 
will be a genuine case where the pro« 
secution will be sufficiently alert with 
sufficient evidence to show that the ac
cused had the intention to do that and- 
that the hand of law must fall upon 
him.  I do not know why a man of 
Pandit Bhargava’s position should think 
that  there  must  be this  particular 
amendment for this particular section to 
shift the burden to the accused.

Shri Sadhan Gupta (Calcutta South
East): Sir, this Bill deserves the opposi
tion of the House, because it has intro
duced a very unjust, I would say dan
gerous,  principle  from  the  point  of 
view of civil liberties. We have our cri
minal law in which there are provisions- 
of different  characters relating to of
fences some of which are serious and 
some of which are  less serious and I 
think in very few cases have we sought 
to shift the burden of proof on to Sie 
accused. There are cases and offences 
like murder. Even there the burden of 
proof is upon the prosecution to prove 
the intention. It may be that the very 
nature of the crime itself proves the in
tention and to that extent the burden of 
proof can be discharged by the statê 
but the principle has never been in doubt 
that, however serious the offence may 
be, the burden of proof will be upon: 
the prosecutor and not upon the accused.

Now, what Pandit Thakur Das Bhar- 
gava's Bill seeks to do is to shift the 
burden of proof on to the accused. And, 
what is that burden? The burden is the 
burden of disproving an intention. In 
most cases, when you kill some animal 
which comes within the scope of section 
429 of the Penal  Code, what you have 
to do is to disprove that you had not 
the intention or you had no knowledge 
that your act is likely to cause wrongful 
loss. As against this your act stands and 
to strengthen the act there is created 
a presumption which militates against 
you, a presumption that you had a parti
cular intention, that you had a particu
lar knowledeg; or, I should rather put, 
the presumption is infinitely strengthen
ed by the act itself.

Sir, that is a very unfortunate positiop 
for an accused. That is not the posi
tion which is expected even in the most 
serious crimes. And, what have we in
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a crime like a crime under section 429, 
which is relatively a much less serious 
crime, to justify that kind of departure 
from  the  usual  principles ?  Pandit 
Thakur Das Bhargava himself in many 
instances has pleaded for the retention 
of the presumption. In his speeches on 
the Criminal Procedure Code amending 
Bill, he has upheld the principle of non
interference with the civil liberties and 
has upheld the cause of the rights of 
the accused. Now, what is there to jus
tify a departure from that principle to
day and in this matter? I would have 
expected that to justify such a principle, 
the killing or maiming of the animals 
would be so widespread and it would 
be so difficult to bring the accused to 
book. In such matters such an unusual 
provision would be necessary.  But, I 
think no case has been made out that 
such a position exists in the country, 
that all the people of the country, or at 
any rate a substantial number of people 
in the country, are going about killing, 
maiming and disabling useful animals 
and are conveniently escaping the hands 
of justice. That is not the case that is 
being made out.  If that is not being 
made out, how can we be asked to 
support such an unusual provision in 
a Bill ?

I think that this provision is a most 
dangerous thing and will operate very 
harshly  against  the  accused  persons. 
Take the instance of a man who acciden
tally runs over or even negligently runs 
over a cow, a bull or, any other animal 
for that matter, say  a goat, where the 
goat is valued at over Rs. 50. Nowadays 
Rs. 50 is not a very high value. If he 
does it negligently, it is difficult to dis
tinguish between negligence and a deli
berate act in most cases and it is 
difficult if you make the court start with 
the presumption. How can a person give 
evidence of his mental state ? It is only 
his own evidence that can be given and 
no other evidence can be given. Under 
the recent amendment to the Criminal 
Procedure Code, section 342-A has been 
introduced by which an accused person 
can give evidence. But, as against the 
compulsory presumption directed on the 
court, what is the use of the evidence 
of an accused person, who is obviously 
the person interested? And, minus his 
evidence, who can give evidence of his 
intention ? Who can give evidence of his 
knowledge ? The knowledge is in him
self. The intention is in himself. Rather, 
it should be the other way. It should be 
the prosecutor who should allege circum
stances, who should prove circumstances 
which show that it is proved beyond

reasonable doubt that the person con
cerned had the intention, had the know
ledge. That is how section 429 stands 
at present. It provides an effective means 
of punishing all kinds of mischief ̂ m« 
mitted in respect of useful animals and 
there is no ground whatever for interfer
ing with the scheme of the section as it 
stands at present.  By interfering you 
will only be doing harm. I do not know 
how many animals you will save, but 
you will endanger many human beings 
and that way you will perpetrate more 
injustice and very little justice.

The Minister in tfae Ministiy of Home 
Affairs  (Shri  Datar):  Mr.  Deputy-
Speaker, while it is possible to sym
pathise with the laudable objects of my 
hon. friend, I am afraid, the remedy 
that he has suggested is worse than the 
disease. All that he now desires, as he 
has pointed out in the Statement of 
Objects and Reasons,  is that inhuman 
acts are being perpetrated against ani
mals and that it is absolutely essential 
that there ought to be a proper conser
vation so far as the animals are concern
ed. In other words, he is anxious that 
animals should be saved from cruelty 
as also from destruction.’

So  far as these objects are concerned, 
it is perfectly open to this Parliament 
or to the legislatures in the country to 
have a special Act or laws dealing with 
these laudable objects. But, so far as we in 
this House are concerned, we are dealing 
with a Penal Law and the question is 
whether by an indirect manner we can 
introduce reforms so far as such objects 
arc concerned. I am  afraid that the 
Penal Law should not be resorted to in
directly for the purpose of effecting im
provements so far as  social conditions 
are concerned.

Secondly, I want to point out that my 
hon. friend desires that there ought to 
be a presumption in certain cases. He 
desires that there ought to be a presum- 
tion and I would read to the House the 
relevant portion. He desires that in sec
tion 429 a proviso shall be added say
ing:

“Provided that the offender under 
this Section shall be presumed to 
have  possessed  the  intention  to 
cause or the knowledge that he was 
likely to cause wrongful loss or 
damage to the public or to any per
son.”

I take very strong objection to the 
expression “offender” because the offence 
itself has to be proved and, rightly or
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[Shri Datar] 
wrongly—according to me rightly—̂wc 
are governed by certain principles of 
criminal jurisprudence which we should 
not lose sight of in our desire or enthu
siasm for effecting certain improvements.

Now, so far as the Criminal Law is 
concerned, the presumption is that the 
accused is not guilty; and in such a case 
a contrary presumption should not ordi
narily be had unless the matter is ex
tremely grave or when it is open to a 
court of law, a criminal court of law 
to come to certain or rebuttable pre
sumptions.  As the hon. Members are 
aware, so far as the Indian Evidence 
Act is concerned, they have pointed out 
certain degrees of presumptions.  They 
say that the court “may presume in a 
propore case”. “May presume” means it 
depends  upon  the  discretion  of  the 
court.  After going up a little further, 
and if the presumotion has to be streng
thened, then the statute says that the 
court “shall presume”.  I would invite 
your  attention to  section  4 of  the 
Indian Evidence Act where it is stated 
that whenever it is provided by this Act 
that the court may presume, the fact, it 
may either regard such fact as proved 
unless and until it is disproved or may 
call for proof. Therefore, the dêee of 
presumption is not very strong in this 
case at all.  But you will kindly note 
the definition of the expression “shall 
presume”.

“Whenever it is directed by this
Act that the court shall presume the
fact it shall regard  such fact as
proved”.

You must kindly understand the ex
pression  “it shall regard such fact as 
proved unless and until it is disproved”. 
That means in such a case in the ab
sence of any evidence by the defence to 
disprove or in the absence of evidence 
which is held reliable by the court, it 
will be found that the presumption itself 
can be the basis or the foundation for 
conviction and sentence to the accused. 
It is, therefore,  extremely  difficult to 
agree to the contention of my hon. 
friend that he should have a statutory 
presumption.

I have cursorily looked into the In
dian Evidence Act and I find that there 
are hardly one or two cases there, com
ing under the  porvisions in question. 
They are just within five, where a pre
sumption has been laid down in the body 
of the provisions of the Act itself. For 
example, you will find that when deal
ing with an offence regarding the sale of 
a minor female for prostitution, we have

got  a presumption  raised Sn  section 
372 (1). The circumstances are pointed 
out there. Firstly, the young female is 
there. Secondly, she is sold to a man who 
has got a brothel.  Then, under these 
circumstances, a statutory presumption 
is sought to be raised. That would show 
that the legislatures in India  naturally 
are very  slow  to have statutory pre
sumptions.

If such presumptions  are not had, 
then, what would happen ? In the Indian 
Evidence Act, there are cases where it 
is open to a court to presume a certain 
course of things provided certain facts 
have been proved, and therefore, under 
the Code of Criminal Procedure, a large 
ex ension of discretion is granted to the 
courts and the courts, after judicially 
assessing the evidence, might come to 
the conclusion  that  some sort  of a 
presumption, some rebuttable presump
tion, shall be drawn.  It is not a pre
sumption of that type which my hon. 
friend desires to have.

Secondly, even here, my hon. friend 
has not used those ordinary expressions 
which have been used in the Evidence 
Act, namely, “until and unless it is dis
proved. In section  372  of the Indian 
Evidence Act, as I pointed out, it has 
been stated that there are these expres
sions:

“The person so disposing shall be
presumed to have disposed of with
intent,  unless  the  contrary  is
proved”.

So, these are the two points which 
have to be noted.

Further, a number  of hon. friends 
have pointed out that in such cases 
where the cruelty occurs we have to 
consider whether the hardship or cruelty 
is so prevalent. So far as the cattle wealth 
of India is concerned. I agree that the 
cattle wealth also requires a very large 
degree of protection, of good nutrition, 
etc. It is our duty, apart from the duty 
of the citizens of India, to take into 
account the interests of the cattle wealth 
also. The hon. Member will note Jthat 
we have got 29 crores of cattle—I am 
speaking  subject to correction—and  I 
agree  with the object of my  friend 
that we ought to take proper care of 
them. But, is the destruction of cattle 
or the cruelty to cattle of such a large 
nature as to import into the criminal 
law of the land a presumption of the 
type that my hon. friend has in view? 
I therefore submit that this is not a 
matter in which we should have any 
presumption of this type.
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We should also note one more circum
stance. So far as this offence is concern
ed, you will find that the offence has 
been defined in section 425, of the In
dian Penal Code. It has been explained 
and described there. You will find from 
that section that intention is the gist of 
the offence. Intention is the organic in
gredient of this particular offence. There 
might be certain  offences where there 
may be no intentions. Also, there might 
be cases where intention may be an 
over-riding factor. I need not go into the 
various cases of complication to point 
out how in some cases there may be an 
intention or there may not be an inten
tion. But so far as the offence of  mis
chief is concerned, I would read to the- 
House section 425:

“Where, with intent to cause or
knowing  that  it  is  likely  to
cause..........."

Intention is there ordinarily, and in 
some cases knowledge also can be pre
sumed from a number of circumstances. 
So,  intention or  knowledge  is  very 
essential ingredient of the offence under 
section 425.

Section 429 is for an offence of an 
aggravated nature and therefore punish
ment has naturally been provided. My 
hon. friend Shri Tek Chand pointed out 
an instance where a stone was thrown, 
because cattle trespass is more or less 
common. We have  got Cattle Trespass 
Acts in various States. Now, suppose a 
cattle strays into my backyard or into 
my frontyard, and then I just throw a 
stone at it assuming that that particular 
animal is not of sufficient strength, as
suming that it dies, as it did in a parti
cular case, what happens?  How is the 
man to prove that he had no intention ?

Secondly, the House must iJĤdf̂tand 
that so far as this intention is con
cerned, when there is such a presump
tion which shall be a statutory presump
tion, then, the judicial courts would be 
slow to hold that that particular pre
sumption is rebutted. That would show 
that the burden of proof in such cases 
on the accused would be far larger than 
the ordinary burden.

In this connection, I might point out 
certain instances quoted by the commen
taries according to which even an ordi
nary instance is likely to lead to serious 
consequences if a presumption is made. 
Therefore, the point that I want to place 
before this House is that the interests 
of the accused should not be sacrificed 
in our supposed  zeal for the protection 
of the cattle wealth. That doctrine on

which the whole criminal law is based, 
or is made to depend, should not be very 
lightly departed  from even on account 
of supposed good intentions. Otherwise, 
it would be extremely difficult for the 
accused to prove, and the court might 
come to the conclusion that the particu
lar presumption is there and it would 
act upon that presumption.  As I al
ready read to you, the Indian Evidence 
Act  makes  the  whole  position  very 
clear. .

In the circumstances, 1 would request 
my hon. friend to withdraw the Bill. He 
has very large experience not only of 
parliamentary life but also in his profes
sional life, and therefore, I was a bit 
surprised when he brought forward such 
a Bill. Th(̂ views that this House holds 
have been fairly clear. My hon. friend 
has not been able to get the sympathy 
of any hon. Member who spoke on 
this subject in this House till now, ex
cept my friend Shri D. C. Sharma, who 
perhaps may not know the intricacies 
of the law.

Shri KeshTaiengar (Bangalore North): 
‘ He un̂owingly supported it!

4 P.M.

Shri Datan It is quite likely that he 
unknowingly support̂ it. I am not pre
pared to argue, but Shri D. C. Sharma 
naturally is taking the view that this Bill 
has the object or the intention of pro
tecting,, >the cattle wealth or preventing 
cruel̂ to the cattle. For the first time, I 
find that on this Private Members* Bill» 
there has been almost universal opposi
tion. I say almost because we have to 
take into account the views expressed 
by Shri D. C. Sharma. I therefore ap
peal to my hon. friend not to allow 
this Bill to be defeated, but to with- 
d̂raw it.

: oRR

Mr. Deputy-Speaken I am appealing 
to the hon. Member to be brief. There 
are only five minutes.

Shri Raghubir Sahai: There is much 
time. You may extend the time to ten 
minutes. I shall be very brief.

Mr.  Deputy-Speaker: If the  hon.
Member is going to be brief, five minu
tes should be sifecient.

,

 ̂  ̂   ̂ t
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 ̂̂    ̂  T |  ̂ I

W   I:

“Nothing is an offence merely by 
reason of its being done witii the 
knowledge that it is likely to cause 
harm, if it be done without any 
criminal intention to cause harm 
and in good faith  for the purpose 
of  preventing  or  avoiding other 
harm to person or property.”

Mr. Depot}'-Speaken Each hon. Mem
ber should not try to go to the spot to 
ascertain for himself what has happen
ed.

 ̂  <  : 2Tf ̂PTTW

(yPTT  ̂3T't̂ k)  I    ̂  ifkT̂  q ^
 ̂  ̂  I I ̂  3p̂
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I
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 ̂ qr f^t‘
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’TPT̂ cH  ̂51̂  Sfr̂>  ?fk ̂

 ̂  T  ̂'JTT̂ 1̂ # 3!̂
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 ̂  ̂  ̂ TTW # # I 

r̂f̂ 3WT  (̂pFTf̂): ̂3RR

fr̂  *̂fhFT   ̂ 3TT̂  ^

r̂(tr ̂    ̂  \ ̂f%7T #■  3R5f#
T̂3f̂ .........

Shri KeshaTaiengan On a point of 
order, even the first speech of Pandit 
Thakur Das Bhargava made in introduc
ing the Bill was in Hindi. In fact, I 
know some Hindi. Still, 1 was not able 
to follow his speech. I would request 
Pandit Thakur Das Bhargava to speak 
in English.

Mr. Deputy-Speaken Now that the 
request has been made, it is for the hon. 
Member to respond or not.

Pandit Thakur Das Bhargava: Though 
I do not know  how to speak English 
well, I shall not disappoint my hon. 
friend.  My English will do.

I was submitting that I heard the 
speeches qf hon. Members with rapt 
attention especiaUy the  speech of the 
last speaker, because he imported more 
personal matters into it than the others. 
At the same time, after hearing him, 1 
would only ask him to read his own 
speech again. He says all criminal law 
in this country will be lost if this pre
sumption is made. Then, he reverts back 
and says, that if there is a social evil, 
this presumption is justified. He is ̂eatly 
mistaken. Presumptions do not arise on 
account of any social evil or want of 
social evil. Presumptions arise if from 
a certain fact, a natural consequence 
flows and the connection between one 
fact and the inference therefrom is so 
proximate and inherent as if the nexus 
was that of parent and child. If it flows 
as a natural consequence in 99 cases 
presumptions should be made.  If no 
such presumption arises the social evil 
may or may not be there; we are not 
entitled to make  any  presumption if 
they do not naturally arise only for up
rooting social evils.

Other objections have been taken. For 
instance, objections has been raised that 
this kind of presumption is very unusual. 
I do say that the presumption is not 
very usual, but at the same time, the 
question is not whether it is usual or 
otherwise. My humble submission is that 
the yardstick to measure the meaning 
of “presumption” is quite different. As 
a matter of fact, some of my hon. friends 
began to doubt their own wisdom. My 
friend. Dr. Tek Chand said that he was 
rather surprised that a man of my emi
nence should bring a Bill of this nature. 
First of all, he condemns himself be
cause he has got no right appreciation 
of me. He should not have considered 
me as an eminent jurist or lawyer, and 
I cannot congratulate him for his own 
estimate, I would submit in all humility
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that the presumption raised in this Bill 
is  quite different from ordinary  pre
sumptions. There are two kinds of pre
sumptions. One is what is contained in 
the section:

“Whoever commits mischiefs by 
killing, poisoning, maiming or ren
dering useless, any elephant, camel, 
horse . . . .”

I am sorry the hon. Minister himself 
has fallen into this error. He says, the 
word “offender” has been used. This 
section predicates two things.  Firstly, 
the killing, poisoning, maiming etc. must 
be proved; if it is not proved, no person 
can be run in for this section.

Shri Datar: Does he automatically be
come an offender ?

Pandit Thakur Das Bhargava: I am
coming to it. Many of my friends have 
presumed that the killing also need not 
be proved. They have said, “Suppose I 
am driving a car and a dog or a bullock 
comes and breaks its leg.” Certainly, 
there is no presumption. The words used 
are not “if an animal is  maimed”, but 
“if a person maims an animal”. What 
is killing? Suppose I kill a man; there 
may be no intention at all. 1 would like 
to submit that there are exceptions pro
vided under the Indian Penal Code to 
cover all accidents. Even killing, maim
ing, poisoning etc. is not enough. Sec
tions 80, 81 and other sections provide 
the general exceptions. I maintain that 
if a person does not intend to kill, he 
is not killing; he is not maiming; he 
is not poisoning. There must be a ̂rect 
positive act, which must be brought out. 
I do not say that it should not be proved.

This Act was enacted in 1860 by Lord 
Macaulay and the law-makers have been 
silent on this point all these years. I 
only want to change the onus of proof; 
I am not doing anything else only a 
rule of evidence is being changed. My 
friends have argued and said, “You want 
to protect the cattle, but not t̂ie man”. 
I am very soiry I cannot understand the 
mentality behind it. All life is sacred and 
useful and that is the reason why injuring 
an animal has been made an offence 
under section 425. At  the same time, 
all people believe in the culture of In
dia; all life has been regarded as sacred 
by all religions and therefore, we are 
making a law like this.

I would like to submit that here there 
are two intentions and not one. There

is a primary intention and a collateral 
intention.  The first intention is to kill 
an animal; the man who kills it does it 
with intention and with his knowledge. 
Otherwise, it is not killing or maiming. 
If a man destroys his own property, 
he commits mischief under Sections 425 
and  426 of the Indian Penal  Code. 
Therefore, the man becomes an offender 
even without that intention. My point 
is this. I do not want that this presump
tion should be made in relation to of
fences which come under Section 426. 
1 only want to provide for cases where 
there is injury or loss of life of an ani
mal. As I said before, all life, including 
the life of cattle, is sacred to me. In 
addition to the presumption  provided 
under Section 425, I combine with that 
an extra presumption. What 1 mean iŝ 
that that extra presumption need not be 
proved to start with by the prosecutor.

Therefore, there are two intentions and 
not one. The primary intention is the 
intention of killing and I am not dealing 
with it. I am not at all touching it. The 
only point is that the other presumption 
must be there according to me. I am not 
changing Section 425 or 426; I only 
want that the second intention need not 
be proved by an act. The intention may
be  proved  in  certain  cases  in  the 
manner  suggested  by the  illustration, 
but it need not be proved by any of 
the  distinct  evidence.  The  intention 
may be presumed.

Objection has been taken to the ab» 
sence of the words “unless the contrary 
is proved”. The hon. Minister himself 
gave his support to this point, namely, 
that  the werds  used mean  somethinĝ 
more than what is really implied. I will 
read out the quotation from the Evi
dence Act, which I read out the other 
day also:

“In cases in which a court ‘shall 
presume’ a fact, the presumption is 
not conclusive, but rebuttable. Of 
course, there is no option left to 
the court, but it is bound to take 
fact as proved  until evidence is 
given to disprove it.”

Shri Tek Chand: Then the burden is: 
shifted to the accused.

Pandit Thakur Das Bhargava: Certain
ly; my hon. friend need not remind me 
of this. What is the use of raising a pre
sumption if the burden is not shifted? 
I know it will be shifted. The presunt̂ 
tion is not conclusive, but  rebuttable. 
So, I though I need not put it there. If 
my hon. friends are so legalistic, I haVe
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no objection to have these words includ
ed.  They  have  taken  objection to 
something which does not arise in this 
case. I have heard the speeches of the 
hon. Members rather carefully and I 
have come to this conclusion. This will 
not apply to cases where there are several 
exceptions. Members have asked, “Sup
posing I drive a car and a bullock or 
goat is killed; do I become an offender ?” 
I say certainly this provision does not 
apply in that case. I only submit to my 
friends that they should not think that 
this idea is not supportable. It is per
fectly supportable. If the act is proved, 
then there may be the presumption that 
the act was done wi[h a view to cause 
damage to the pubUc or the individual. 
That is my point. For instance, suppose 
this section does not exist and I kill 
another person’s horse or I kill another 
person's dog; even then, I shall be liable 
under the civil law. Even without this 
criminal law being there, civilly I shall 
be liable, and I have to prove that the 
act was not intentional.

Then, the question  arose as to who 
will prove it. The accused is the only 
person who will have to prove it. May 
I humbly ask, in ordinary cases, who wiil 
prove it? If the accused does an offence 
in a jungle, then who will prove it ? Who 
will-  prove it in all other cases ?  I 
humbly submit that by raising this ques
tion, they are only trying to put a curtain 
over the whole question. They are trying 
to shirk from the real issue, and they 
are not applying their mind to the ques
tion. The real  question is not how the 
offence will be proved. It has to be 
proved as in all other cases, and the 
offence must be there.

My hon. friend Sfiri Sadhan Gupta 
had referred to section 342-A of the 
Criminal Procedure Code. I do not know 
what possible relevancy that section can 
have,' so far as this Bill is concerned. 
If  an  accused  wants  to  give  evid
ence,  he.  can  certainly  give  evid
ence in this case also. In many cases when 
there is a conflict between human inte
rest and cattle interest, I know the per
son who decides is a human being, and 
he may well decide that the statement 
of the accused may be accepted; in 
that case, as in all other cases, it will 
be accepted. I do not see how these 
points which have been raised by ray 
hon. friend come in, so far as this Bill 
is concerned.  I am reminded of the 
stor>̂ which has even found its way in 
one of the reported rulings of the old 
Punjab Chief Court that on a painting

4—47 Lok Sabfaa.

being commented upon  wherein a frail 
human  being  overpowered a  lion, it 
was said that the painting would hav« 
been otherwise if the lion painted it. 
Like a human being the injured or tlie 
maimed animal cannot appear as a wit
ness to tell the story of tyranny Qvei 
itself.

I am very sorry that my hon. friends 
have not given the consideration to this 
question, which it really deserved. At the 
same time, I am not in a very unhappy 
position, because I had only one sym
pathetic heart which responded, namely 
that of Shri D. C. Sharma. But so far 
as my other friends are concerned, I am 
\eiy sorry that they have not given their 
support to this Bill. Either they have 
designedly not given their support, or 
they have not given support because 
they have not faced the real question.

So, I have no option left. I am very 
specific in my point that this is a ques
tion which is certainly worth considera
tion  by  this  House.  An objection 
was  raised,  and  it  was  said,  we 
will consider it  certainly,  if it con
cerns a question of cruelty to animals. 
My hon. friend the Minister also said 
the same thing. He said, well, the gene
ral law is there, if it came under any 
special law, we shall certainly give it 
consideration.

May I humbly submit that so far as 
the question of proof is concerned, there 
is no question of special law or general 
law ? It is a question of proof. It is a 
question of the Indian Evidence Act. It 
is only a question of raising a presump
tion. We are not concern̂ with whe
ther it is a general question or a special 
question, or whether it is a special law 
or a local law or a law of a general 
nautre.  We are  not  concerned with 
that at all.

To bring in that point is really not 
to apply your mind to the question. The 
real point is not that. The real point is, 
as, I submitted earlier, whether if the 
act is proved, you are going to raise a 
presumption or not; and the presump
tion is rebuttable.  My humble submis
sion is that looking to the principles of 
the Indian Evidence Act and the prin
ciples under which these presumptions 
are shifted, my attempt was perfectly 
justified.

My hon. friend Shri Sadĥ Onpta 
and my other friends have referred to 
my attempts are resisting the shifting of 
the onus of proof on to the accused. 1 
shall go on doin̂ that. I feel  It is
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but right that the burden  must be on 
the prosecution. It is the prosecution 
that has to prove, and the prosecution 
must prove that the act was done. If 
the act is done, then only the question 
of presumption arises. As I have sub
mitted already, my hon. friends have 
not considered this question from this 
itandpoint.

There are two intentions here. One is 
the  intention to kill, which must  be 
proved by the prosecution; and the other 
is the collateral intention; it is impos
ed by law in regard to other things, 
but it has been wrongly put here in re
gard to animate objects when the ques
tion of mischief arises, it cem arise in 
two ways, it can be mischief to animate 
objects, or  it can be  mischief to 
inanimate objects. So far as inanimate 
objects are concerned, I have not rais
ed any presumption at all. I have rais
ed the presumption only in regard to 
animate objects, really sentient beings. I 
have raised it only in regard to animal 
life.

I may submit that about one-third 
or perhaps more of the national income 
of this country is contributed by the 
cattle wealth of this country. All our 
Five Year Plans will not be able to do 
any benefit to this country, unless and 
until they pay  more  attention to the 
cattle wealth of this country. The Minis
ter himself was pleased to say that he is 
alive to this fact. I would only say that 
a crore of persons could be employed 
on this job, of cattle welfare and at 
least Rs. 500 crores more of income 
win come to the Union; if only we care 
for our cattle wealth in the proper man
ner, and if only we give them food 
etc., we shall be able to raise our in
come to a great extent. This only says 
that a person should be more circum
spect and should not lightly kill, that 
a person should not lightly behave, he 
should behave in a manner which has 
been enjoined on him by the injunctions 
of religion, Hindu, Muslim  and every 
other religion. My humble submission is 
that this is a simple Bill. It was design
ed  in  order to  promote  the  cattle 
wealth, and the welfare of the country. 
I wanted that our conduct in this mat
ter should be according to our ancient 
culture, as understood by us, according 
to which no life should be wantonly 
destroyed or destroyed in the manner 
in which it is destroyed today.

My friends want me to produce evi
dence here of how the cattle are treat
ed, how cattle are poisoned, how cattle

are maimed. I will refer them to the 
slaughter houses of Bombay, Madras and 
Calcutta. Let them see how cattle are 
maimed, how cattle are poisoned; let 
them see how designedly these and all 
sort of crimes are done. But I am not 
putting my case on the question that 
this is a very great social eviL  I am 
putting it on this simple question, that 
according  to  the  principles  of the 
Indian Evidence Act a man is pre
sumed  to  know  the  natural  conse
quences  of his  act.  According  to 
these principles, my submission is that 
the framers of the Indian Penal Code 
make a mistake, in that they  did not 
differentiate betwen animate and inani
mate objects; in section 429, we would 
be well advised to put this presump
tion.

I am thankful to you, Sir for being 
pleased to give me the full time I want
ed, and in view of the advice given by 
the hon. Minister, I do not see my way 
to insist upon the full pound of flesh (In
terruptions).

Shri Kamath (Hoshangabad): Not even 
an ounce of flesh.

Pandit Thakur Das Bhargava: If the
House agrees, I will just take the advice 
of the. hon. Minister  and those hon. 
Members who have opposed me and re
quest you to kindly allow me to with
draw the Bill.

Mr. Deputy-Speaker:  Has the hon.
Member the leave of the House to with
draw the Bill ?

Several Hon. Members: Yes.

The Bill was, by leave, withdrawn.

ELECTRICITY (SUPPLY) AMEND
MENT BILL

(Amendment of  Section 77 etc.)

Shri Sadhan Gupta (Calcutta South
East): I beg to move:

“That the Bill further to amend 
the Electricity (Supply) Act, 1948 
be taken into consideration”.

This Bill has been necessitated by a 
very unfortunate decision of the Labour 
Appellate Tribunal in which it held that 
bonus to electricity workers was not an 
item of expenditure allowed under the 
Electricity (Supply) Act, 1948.




