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private companies. Most of them are
doing that work, not since today, but
since the Act was passed, when the
committee—it was not Govermment
whieh said that—decided not to ex-
tend this facility to them. Some of
them might be unemployed, but it
is not a case of a calamity that all
of them are unemployed. They are
doing that work, they are not audit-
ing public or statutory companies,
but they are auditing private com-
panies, which are quite numerous.

Shri B. N. Misra (Bilaspur—Durg
—Raipur): On a point of order.
Is it in accordance with the rules
that the hon. Parliamentary Secre-
tary should reply, then the Mover
says something, then again the hon.
PRarliamentary Secretary says some-
thing, then again the Mover will say
something, and so on? Can it go on
like- this?

Mr. Chaliman: The Mover has the
right of reply. It was done with the
permission of the Chair. So, it was
all right. After the speech of the
hon. Parliamentary Secretary, the
hon, Mover had: the right of reply.

Shri C. B. Narasimhan: I would
only say this much, and will nct
interrupt again, even if the hon.
Parliamentary Secretary interrupts.

Even if there is ome case of injus-
tice to be rectified, irrespective of
whether it happened many years ago
or not, it is the duty of Parliament
to go into the matter and rectify the
mistake or injustice, There is a pre-
<cedent for this in the English Parlia-
ment, There is the well-known case
of the Mountbatten’s estate, in respect
-of which the Parliament of Great
Britain passed a law. A similar thing
«could be done here also.

Shri B. R. Bhagat: But there is no
injustice done.

Shri S. V. Ramaswamy: 1
leave of the House to withdraw my
amendment.

The amendment was, by leave,

withdrawn.
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Mr. Chairman: What about the
original Motion? Is the hon. Mover
pressing it, or is he withdrawing the
Bdll?

Shet C. R. Narasimhan:
move:

I beg to

“That leave be granted to with-
draw- the Bill.”

Mr, Chpirman: The question is:
“That leave be granted to with-
draw the Bill”
The motion was adopted.
NIr. Chairman: So, the Bill is with-
deawn by leave of the House.

COPE OF CRIMINAL PROCEDURE
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(Amendment of seetion 43__5)
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Mr. Chairman: Motion moved:

“That the Bill further to amend
the Code of Criminal Procedure,
1898, be taken into consideration.”

Shri Tek Chand (Ambala-Simla):
"It is my pleasure and privilege to rise
today under your gracious auspices,
Madam. The Bill that my hon. friend
has presented is very important and
jt indicates certain lacunae in the
~Code of Criminal Procedure which
-deserve to be remedied at the earliest.
"It is not a controversial measure in
:any form. It lays down certain salu-
tary principles whereby the courts of
the land are being further and bet-
‘ter armed and fortified in order to
‘render effective justice, There is an
impression among the lay public that
-.criminal courts’ powers are confined
to either punishing the guilty or ac-
«quitting those who have been falsely
-accused or falsely charged of having
~committed a criminal offence. In
: short, the view that has gained ground
is that the exclusive and the only
function of the courts of criminal law
in this country is to punish the guilty
.-or acquit the innocent,

But, there are certain complement-
.ary functions of the criminal courts
-and unless they are effectually armed
“with certain powers, powers which
.are incidental, powers which are ne-
«cessary, they will not be in a position
‘to exercise them in accord with the
dictates of fairplay, in accord with the
Tequirements. of justice.

My hon. colleague who has just
-resumed his seat has given a number
+of very apt illustrations. He seeks
. amendment of section 435. Section
- 435 relates to the criminal jurisdic-
- tion of certain courts in this country

including the High Court, and courts
.of the Sessions Judge, the District
Magistrate and of the Sub-Divisional
Magistrate etc. If a person has been
wrongly convicted, the powers that
are exercisable by these courts are
vast ;enough whereby relief can be
given to the wrongly convicted person.
But when it comes to other powers
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no less important under section 435,
the courts appear to be absolutely
helpless. There are a number of cases
where the criminal courts function,
seemingly perhaps, as civil courts but
not really so. I will give you a few
illustrations that will clarify the
point I wish to make out. Whenever
there is a criminal case involving
stolen property, there are two import-
ant considerations for the court. One
important consideration is, is the al-
leged thief a guilty person or is he
guilty as receiver of stolen property.
The second consideration involed isis
the property found in his possession
the property of the complainant. I
will perhaps clarify this point with
an illustration. Supposing you are
possessed of valuable jewellery—I
should not have said supposing you
are possessed, you have—supposing
some theft has taken place or it has
been mislaid and that jewellery has
been found later in the possession of
a person who is strictly not the owner
of the jewels, who is, at the same
time not a thief and who is not even
the receiver of stolen property know-
ing it to be such, what happens in a
court of criminal law. That person
is acquitted either by saying that he
was not the thief or by saying that
somebody, wiz. the police or others
have left it in his trunk, and it is
proved to the conviction of the caurt
that the property was not in his pos-
session out of deliberate pilferage nor
was he the receiver of stolen property.
The man is acquitted and then there
is the law whereby a person charged
of being a thief or of having stolen
property if he is acquitted is ordinari-
Iy entitled to be restored to whatever
property was found in his possession.
The property found in the possession
of an innocent person is returnable
to him after the conclusion of the case
in the court of the Magistrate. Then
what happens. He thinks, ‘I am not
going to go to jail any longer and this
property happens to be with me, I
will convert it into ingot or gold and
I will sell the gold’. You may be the
rightful owner of the property, but,
in the meanwhile, through the incom-
petence of law, through the inefficien-
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cy of the procedure, a property which
is genuinely yours, you cannot lay
Jyour hands on.

Let us suppose the Magistrate,
Tightly or wrongly, directs that that
property be handed over to the in-
nocent man from whose possession it
had been taken, what happens? you
Jose your property and he makes
a wrongful gain. You run to the
Court of Sessions in revision. It
may be on two grounds. You say
this man is really guilty but he
‘has been wrongly acquitted; let him
.20 behind the bars, The chances of
your success are very remote. You
have also a right to say, ‘he has been
acquitted rightly or wrongly, but I
am in a position to demonstrate that
the property recovered from his pos-
session is really mine’. You have a
right to tell the Sessions Judge, ‘pray,
attach this property and keep it in
court’s custody; do not hand it over
to this man till you have given me a
fair opportunity to prove that I am
the owner of the property’. And, the
‘Sessions Judge, with all his sympathy,
with all his knowledge and under-
standing, is not in a position to assist
you because the moment you show
him section 435, all that he can say
is. ‘I have a right to interfere in the
question of sentence but I cannot pass
an ad interim order regarding the safe
<custody of this property.’

I am competent to give a judgment
-whether this man is guilty or this
man is innocent, but so far as the
‘use, or removal or conversion of the
property is concerned, even if having
‘a feeling that it is yours, I cannot help
you in the matter. This Bill which
my hon. colleague on my left has pre-
-sented intends to remove that lacuna
which until it is removed can lead to
Ainjustice.

Take another instance. Under sec-
tion 488 it is the function of the cri-
minal court to order a husband who

29 APRIL 1955 Procedure (Amendment) 6958

Bill

does not maintain his loyal wife by
suitable maintenance. It is its function
to order a father who does not main-
tain his children that they should be
maintained. It may be that the wife
has successfully obtained maintenance
and is not really worthy of receiving
maintenance because of certain seri-
ous lapses, certain infidility on her
part. The husband is competent to
move the higher court on the ground
either that she is not entitled to main-
tenance or the amount of mainten-
ance is excessive. In the meanwhile,
the wife takes out attachment of the
property of the husband which goes
under the hammer, which is being
auctioned, The innocent husband, or
the innocent father may run to the
court of session and say. “Please re-
duce the amount of maintenance.” He
can say that maintenance is not de-
served. These pleas may be open. But
he cannot tell Session Judge: “Before
you are in a position to decide the
matter—it may take six months, or a
year—my property is about to be sold,
my property is under attachment;
please stay in the meanwhile the
order for the sale, for the auction of
that property of mine. If I am not
able to make out my contention suc-
cessfully, by all means go ahead with
the attachment, but if I am successful,
then this attachment ought not to be
there.” Yet, this Sessions Court with
the best of understanding and sym-
pathy, is absolutely helpless in the
matter; cannot give any kind of suc-
cour to an innocent party.

Take another instance: under sec-
tion 133, cases of nuisance. It is usual
among litigious people, vindictively
inclined towards their neighbours, to
lodge all sorts of false, frivolous com-
plaints on the strengths of an accusa-
tion that “my neighbour has commit-
ted a serious nuisance. He has cons-
tructed a wall, he has dug in a
trench,” Maybe that he has done so
on his own land and the court orders:
“Very good, this wall is going to be
demolished.” This building that he
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has raised on his land is going to be
dismantled. The unsuccessful party
in the lower court wants to try its
luck in the higher court and he is out
to demonstrate that he has not com-
mitted a nuisance, or there is no
unlawful obstruction. But before he
can conclusively establish his conten-
tion ‘what happens is that the wall for
which he is fighting for is demolished.
The Magistrate has ordered demoli-
tion of the wall; the court of appeal
is yet examining the matter and he
wants to tell the court of appeal that
pending the decision on his appeal let
the status quo ante bellum may re-
main. “Do not in the meanwhile in-
terfere with the present state of
affairs; do not in short order demoli-
tion of my wall; please order that the
order of demolition may remain sus-
pended.” The law as it is lays down
to the court of appeal: “You may
decide the main case, but you cannot
pass an ad interim order because it is
not a sentence of punishment.”

Similarly, I can multiply number of
cases, but perhaps the best example
I can give is of a search warrant.
Search warrant is a tactic usually
resorted to with a view to humiliate,
disgrace, embarrass, somebody, who
is in better circumstances, because it
carries a certain moral stigma, it car-
ries a certain moral turpitude. Usual
ly the allegations are that Mr. A has
at his house an abducted girl or ab-
ducted person. The girl may be in
the house of the father. I have known,
and I am sure my colleagues in the
legal profession must have done a
number of cases where a disgruntled,
cruel, greedy son-in-law after having
tormented his wife has driven her to
seek shelter with her father and she
declines to go back to the husband,
because if she did she will be tor-
tured, she will be belaboured, she will
be assaulted. The father gives her
shelter; the father gives her protec-
tion. This greedy, cruel son-in-law
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has only got to go to the court of &
magistrate with an allegation that his
wife has been abducted, that she has

been removed and is being kept by

so and so, without disclosing the fact
that so and so happens to be the
father. What happens? The mis-
chief is there. A criminal complaint
has been lodged and the father ap-
pears in a criminal court of law to
face an allegation that his child, his
flesh and blood, to whom he is giivng
protection and succour and it is the
duty of this son-in-law of his to help,
that he is the keeper of an abducted
child of his in his own house. If he
were to run post haste to a superior
court with a request: “For Heaven's
sake don't grant this search order.
This child is mine; these are the cir-
cumstances”, the superior court will
say: ‘“Very good, I will examine
whether you are guilty or not, later.
But if you want that this search war-
rant should be withdrawn, and Y
should pass an order with respect to
this search warrant, I am absolutely
helpless. You may be the father, you
may be a very respectable gentleman,
holding a very reputable position in
society, but I am not in a position to.
help you because the good of Criminal
Procedure has made me helpless.”

5 P.M.

Then, take another case. I think
the most notorious cases not only be-
cause of their frequency, but also of
their nuisance value are cases under
section 145, Usually, it is a very
costly process to establish title in a
court of civil law, You have got to
pay court fees, you have to engage
lawyers, you have to produce evi-
dence and the case is usually prolong-
ed. What happens is....

Mr. Chairman: He may
on the next day.

The Lok Sabha then adjourned tilk
Eleven of the Clock on Saturday, the
30th April, 1955.

continuer
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