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SALES-TAX LAWS VALIDATION 
BILL

The Minister of Finance (Shri C. D. 
Deshmukh): I beg to move:

“That the Bill to  validate laws 
of States imposing, o r authorising 
the imposition of, taxes on the sale 
or purchase of goods in the course 
of inter-State trade or commerce, be 
taken into consideration.”

This Bill deals with the validation of 
State laws imposing or authorising the 
imposition of taxes on the sale or pur
chase of goods in the course of inter
sta te  trade and commerce.

Hon. Members are aware that it was 
held by the Supreme Court in the case 
o f  the Bengal Immunity Co. Ltd. vs. the 
State of Bihar and others on 6th Sep
tember 1955 that until Parliament by 
law made in excercise of the powers 
vested in it by clause 2 of Article 286 
provides otherwise, no State can impose 
o r  authorise the imposition of any tax 
on  sales or purchases of goods when 
such sales or purchases take place m 
the course of inter-State trade or com
merce. It has further been held that the 
majority decision in the case of the State 
o f  Bombay vs. the United Motors (In 
dia) Ltd. in so far as it decides to the 
-contrary, cannot be accepted as well- 
founded on principle or authority.

Before the Constitution came into 
force, the liability for sales tax was 
determined on the basis of the definition 
o f ‘sale’ as given in the Sale of Goods 
Act. A transaction was taxed by a State, 
if it was determined that the sale under 
the general law took place in that State. 
This caused innumberable difficulties to 
the trade. There were cases where one 
transaction was taxed by more than 
one State.

To avoid these difficulties, as you will 
recall, a provision was made under ex
planation to Article 286 (1) of the Con
stitution, and it was laid down that for 
the purpose of sub-clause (a) ,  a sale 
o r  purchase shall be deemed to have 
taken place in the State in which the 
goods have actually been delivered as a 
direct result of such sale or purchase for 
the purpose of consumption in that 
5tate; nothwithstanding that under the 
general law relating to the sale of 
goods, the property of the goods has by 
reason of such sale or purchase passed 
in  that S to te,. . .

M r. DepotyfSl^eidBen The other State ?

Shri C. D. Deshmukh: Yes, passed in 
the other State— the sale will be deemed 
to have taken place in the State where 
the goods were actually delivered for the 
purpose of consumption as a direct re
sult of the sale.

From this, it will also be clear that it 
could not have been the intention of the 
Constitution to leave a complete lacuna 
in respect of sales-tax on inter-State tran
sactions. If such a loophole had been 
left, it would have been possible for un
scrupulous traders to show even intra
State transactions as inter-State tran
sactions and thus evade the payment of 
sales-tax on such transactions.

In the case of the State of Bombay vs. 
United Motors (India) Ltd. and others, 
the Supreme Court decided on 30th 
March 1953 that all transactions where 
goods were brought within the State of 
delivery from outer-State-sellers, except 
those where the goods were intended for 
re-export out of the State, would be with
in the scope of the explanation, and 
liable to be taxed by the State where the 
delivery takes place.

With the exception of West Bengal 
who took a contrary view, the 
other States thereupon took steps 
to tax non-resident dealers in this 
class of transactions. This gave rise lo 
many administrative and legal difficulties, 
and caused harassment to the trade, be
cause a dealer having business connec
tions with several States had to be ac
quainted with the sales-tax laws of all 
the several States for complying with the 
necessary legal requirements in connec
tion with the registrations, the filing of 
returns, a.ssessment etc.

I have circulated a statement which 
has been compiled on the basis of such 
information as was available with us 
about the systeni of sales-tax prevailing 
in various States, and it will show ihe 
differences in the pattern from State to 
State.

In view of this, there were several 
protests against the levy of sales-tax on 
non-resident dealers. Indeed, there has 
been quite a determined campaign by the 
traders in various States. Representations 
have also been received by the Central 
Government from various chambers of 
commerce and trade associations against 
the State levy.

So, in view of the ruling, and the diffi
culties of trade and indust^ , the Govern
ment of India devised an interim schemc
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in consultation with the various State 
Governments and we provided therein 
that the deiders of a particular State 
carrying on business in other States 
would not be called upon to  produce ac
counts or to appear for assessment or 
appeal purposes in the taxing State, that 
is to say, where the goods were delivered, 
and that the officers of the taxing States 
would visit the central places of the 
States to which the dealers belonged. 
This gave some relief to  th e  traders.

Now, the decision of the Supreme 
Court on 6th September 19SS in the case 
of the Bengal Immunity Co. Ltd., vs. 
the State of Bihar and others, to  which 
I have referred earlier, has the effect of 
making it illegal for the State Govern
ments to  levy and collect sales-tax on 
inter-State transactions. As a result of 
this decision, doubts were also raised as 
to whether the taxes already levied and 
collected by States before 6th September 
1955, that is to say, the date on which 
the decision was given by the Supreme 
Court, were legal. There was some dif
ference of opinion on this point.

But some of the State Governments 
requested us to  take steps to  put the 
m atter beyond all doubt by legislation 
validating the levies and collections al
ready made by them, since otherwise 
their revenue and budgetary positions 
would be upset. Applications for refund 
and in some cases even suit notices for 
refund of taxes already collected had ac
tually been received by some of these 
States, and there was the danger of the 
time-limit for some of these notices ex
piring, that is to  say, there was the dan
ger of suits being actually filed.

According to the information received 
from some 13 States— we have not re
ceived information from all the Statefr— 
the amount o f sales-tax collected on in
ter-State transactions comes to  over Rs. 3 
crores. The total tax collected in all the 
States may therefore am ount to  Rs. 4 or
5 crores, if we make a guess.

Had the States been called upon to 
refund all the sales tax collected so far 
on inter-State transactions, this would 
obviously have put a great strain on 
their resources and upset their plans for 
financing the various schemes of deve
lopment which they have on hand. But 
that is not the only consideration. Even 
dealers having already collected the sales 
tax from their customers could have re
tained all this money in the event of a  
refund of these collections because there 
is no sure way by which the ultimate

payer o f the tax cotdd 1)e traced over 
all these four years. Thus the refund 
would have benefited neither the State 
Governm ents nor the  consumers but only 
the middlemen.

D uring the course of my discussions 
with the delegations from the various 
chambers of commerce in Kanpur, it 
was represented to  m e that in view of 
the second ruling, of 6th September 
1955, parties who had purdiased goods 
from industrialists and paid sales tax 
started deducting the said amounts out 
of the settled payments made by the 
dealers and the dealers then requested, 
that the sales tax policy, particularly in 
respect of refund amounts, m i ^ t  be set
tled as quickly as possible. So in general, 
emphasis was laid, and rightly m my 
opinion, rather on an expeditious deci
sion by Government than on the refund 
of the tax collected through some un
designated people. We were advised that 
it would be desirable to take action t a  
regularise the collections already made 
before the normal period of suit notices 
already served for refund of sales tax 
expired, as there might be some legal 
complications if the suit notices were 
allowed to reach the stage of pending 
proceedings, and the position would be 
even more complicated if on these pro
ceedings courts pronounced judgments 
and awarded decrees. I t was thereforo- 
considered imperative to take action to  
regularise the collections of sales tax on 
inter-State transactions which had al
ready been made. We were also advised 
that Parliam ent has plenary powers 
under Article 285(2) of the Constitution 
and entry 42 of the Union List to  make 
legislation retrospectively. That is the 
advice given to  us.

M r. D epnty-Speaton If under an 
article of the Constitution levying of a 
tax could be made only in a particular 
manner and it was contravened, is it 
open to  Parliament, without amending 
the Constitution, to  set it righ t?

Shri C. D. Deshmnkh: That is the 
view Government hold.

M r. Deputy-Speaker: I t can be done 7

Shri C. D. Deshmnkh: Yes.

Shri N . C. Chatterjee (Hooghly): I t
cannot be done.

Shri C . D . Deshmnkh: That is a mat
ter to  be argued in this House.

Shri K . K . B a n  (Diamond H arbour): 
Some more money has to  be spent.
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Shrl C. D. Desbmukh: 1 may point 
out that even in the judgement o f the 
Supreme Court, there was a reference 
to the fact that the economy of the 
States might be upset by having to  re
fund the taxes already collected, and the 
Supreme Court answered this, very point 
by saying that in that event, the appeal 
must be made to Parliament which under 
article 286(2) of the Constitution has 
ample powers to make suitable legisla
tion. Now, that may be an obiter dic
tum. because it did not come up for 
discussion, but it does indicate the way 
the Supreme Court was inclined to  look 
at this matter.

So it was in these circumstances that 
Government decided that the revenues 
of the States should be safeguarded and 
any doubts in regard to the legality of 
taxes already levied and collected should 
be removed urgently. Accordingly, the 
President promulgated an Ordinance on 
the 30th January 1956 to  validate past 
levies and collections during the period 
mentioned. It is to regularise the said 
Ordinance that this Bill has now been 
introduced, of which I move considera
tion.

M r. Deputy-Speaker: Motion moved:

“That the Bill to validate laws of 
States imposing, or authorising the 
imposition of, taxes on the sale or 
)urchase of goods in the course of 
nter-State trade or commerce, be 

taken into consideration.”

There are no amendments tabled to 
this motion.

Shri U. M. Trivedi (Chittor): We all 
oppose it.

Shri N . C. Chatter|ee: 1 am taking a 
fundamental point. I am submitting for 
your consideration and for the con
sideration of the House that this 
Bill itself is illegal and repugnant 
to  the Constitution. I had the pri
vilege of presenting the case of the 
Bengal Immunity Company Limited be
fore the Supreme Court and -I ought to 
tell you what was the position there. 
The Bengal Immunity Company does not 
claim any immunity from taxation be
cause its name was ‘Immunity’. But 
what happened was this. It was manu
facturing drugs and certain other chemi
cals. It had its factory near Calcutta and 
its registered office m Calcutta. It had 
no godown, no office, no agent and no 
manager in the State of Bihar. I am read
ing from the Supreme Court judgement
3- I ILok Shbha

printed in VI Sales Tax case, page 446, 
also reported in A.I.R. page 661,
1953:—

“The company is carrying on the 
business of manufacturing and sell
ing sera and vaccines etc. Its re
gistered office is in Calcutta (West 
Bengal). Its factory is in West 
B en^l. It has no agent, nor mana
ger in Bihar; it had no any office 
m Bihar, nor godown in Bihar."
They received orders by post or other

wise from some people in Bihar and 
they sent the goods according to their 
instructions by rail. As you know, gene
rally when you get the goods placed on 
rail, it means delivery; delivery to the 
carrier means delivery to the consumer 
or delivery at the other end. Now, the 
Bihar sales tax authorities took the view 
that the sales made by this company in 
Calcutta as a result of which the goods 
have gone to Bihar as a result of the 
sale, for purpose of consumption in that 
State, were liable to taxation under the 
Bihar Sales Tax Act. The assessing offi
cer of Bihar issued notice to the com
pany calling upon it to get itself regis
tered as a dealer in that State and to 
.submit returns, to deposit tax due in a 
treasury in Bihar, and threatened prose
cution and other things. Now, what I 
am anxious to point out is this. It is 
not merely a technical or constitutional 
point for the sake of raising objection. 
It is a very vital matter. The present 
Chief Justice, Mr. Justice Das, has point
ed out that it was a jungle law. It was 
a law which caused great hardship and 
embarrassment. Suppose there is a 
manufacturing company in Delhi manu
facturing some kind of medicine and that 
medicine is sent to Travancore-Cochin. 
Suppose there are twelve orders from 
Travancore-Cochin. The Travancore- 
Cochin sales tax authority calls upon the 
Delhi Company to produce the account 
books there and to submit returns there, 
to get registered there and threatens 
prosecution if it does not get itself re
gistered— in most of the sales tax laws, 
there is a provision that unless you get 
yourself registered, you are liable to 
prosecution if at all your goods are sold 
in that particular area.

Mr. Depuly-Speaker: The only point 
for consideration now is whether retros
pective effect can be given to it.

Shri N . C. Chatterjee: I am pointing 
out that it is not so simple as the hon. 
Finance Minister has put it before the 
Hoase. What the Supreme Court has 
decided is that under article 286 of the
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Constitution, there is a fetter, a constitu
tional bar. Clause (2) of article 286 
says:—

“Except in so far as Parliament 
may by law otherwise provide, no 
law of a State shall impose or au
thorise the imposition of, a  tax on 
the sale or purchase of any goods 
where such sale or purchase takes 
place in the course of inter-State 
trade or commerce.”
We wanted to embody the very salu

tary principle of the American Consti
tution that so far as inter-State trade or 
commerce was concerned, it shall be 
free. We did not go to that extreme posi
tion that there shall be no taxation. But 
we say that India should be treated as 
one unit for the purpose of economic 
prosperity of India and economic deve
lopm ent of India. There should be no re
gional taxation schemes so as to impose 
a burden on inter-State trade or com
merce. Therefore, if there is any ques
tion of any burden or tax to  be levied, 
Parliam ent must legislate. W hat the Sup
reme Court has said, construing thi* 
clause, is this.

The Supreme Court in the recent 
judgment has said; Except in so far as 
Parliament may by law provide other
wise, no State law can impose or autho
rise the imposition of any tax on sales 
or purchase when such sale o r purchase 
takes place in the course of inter-State 
trade and commerce irrespective of whe
ther such sales or purchases do or do not 
fall within the Explanation to clause (1) 
o f article 286.

If  you look at Explanation to article 
286(1), it says:

“For the purposes of sub-clause 
(a ) ,  a sale o r purchase shall be 
deemed to have taken place in the 
State in which the goods have ac
tually been delivered as a direct 
result of such sale or purchase for 
the purpose of consumption in that 
State, notwithstanding the fact 
that under the general law relating 
to sale of goods the property in the 
goods has by reason of such sale 
or purchase passed in another 
State."
Therefore, the Supreme Court has 

pointed out that it will be wrong to read 
E xp lanation 'to  article 286(1) into 286
(2) .  You will see that the Explanation 
beg ins: For the purposes of sub-clause 
(a ) .

M r. Deputy-Speaken My first im 
pression is this. I understand from this

that if the delivery takes place or if it 
was despatched under this Explanation,’ 
the Bengal Government has no right to 
tax the sale and it is only the Govern
ment of Bihar that is entitled to  levy 
the tax.

Shri N. C. Chatterjee: The Supreme 
Ccnirt has h e ld -----

M r. Deputy-Speaker: As I read the 
section along with the Explanation, 1 
come to the conclusion that if it is inside 
the State that the sale takes place, under 
the o r d i n ^  law it is comp ete in Ben
gal and it is only that Bengal can tax 
it but under the Explanation this shall 
be deemed to have been done in Bihar 
and the Government of Bihar alone can 
impose and levy it.

Shri N . C. Chatterjee: It does not
necessarily follow. Their Lordships have 
said that it gives by legal fiction only 
an artificial status to the State for the 
purpose of saying “what is outside sale”. 
You will see that “outside” sale cannot 
be taxed. Therefore, only for that pur
pose it says so. But, that Explanation 
should not be read into sub-clause (2) of 
article 286.

May I read out to you. Sir, what the 
Supreme Court has said ? I am reading 
the Bengal Immunity Company case 
judgment on page 446 of VI Sales Tax 
Cases.

“W hichever view is taken of the 
Explanation to Article 2 8 6 (I)(a )  
of the Constitution, it should be 
limited to the purpose the Constitu- 
tion-makers had in view in incorpo
rating it in clause (1). The Explana
tion which creates a legal fiction is 
to  be limited to the purpose for 
which it was created and it should 
not be extended beyond that legiti
mate field. The avowed puipose of 
the Explanation is to  explain what 
an outside sale referred to in sub
clause (a) is and it does not con
fer or enlarge the legislative power 
of the States. The Explanation can
not be legitimately extended to 
clause (2) ,  either as an exception 
or as a proviso thereto or read as 
curtailing or limiting the ambit of 
clause (2). The dominant, if not the 
sole, purpose of Article 286 is to 
place restrictions on the legislative 
powers of the States subject to cer
tain conditions, in some cases. And. 
with that end in view, Article 286 
imposes several bans on the taxing
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power of the States in relation to 
•ales o r purchases viewed from dif
ferent angles and according to the 
different aspects. In some cases, the 
ban is absolute— clause (1) (a)
read with Explanation and clause
(1) (b) and in some cases, it is 

conditional, e.g., clause (2). Again,
in some cases, the bans may overlap 
but nevertheless they are dis
tinct and independent of each other. 
The operative provisions of the se
veral parts of article 286, namely 
clause (1) (a) ,  (1) (b) ,  clausc
(2 ) and clause (3) are intended to 
deal with different topics and one 
cannot be projected or read into 
another.”

Sir, may I read out to you that portion 
which is the ratio decidendi?

‘Therefore, except in so far as 
Parliament may by law provide 
otherwise, no State law can impose 
or authorise the imposition of any 
tax on sales or purchases when 
such sales or purchases take place 
in the course of inter-State trade or 
commerce and irrespective of whe
ther such sales o r purchases do or 
do not fall within the Explanation 
to article 286 0 )  (a ) .”

Sir, I wish you had a copy of that 
judgment.

Mr. Depaty-Speaker: I have got a
copy; but anyhow I prefer to hear the 
hon. Member.

Shrl N. C. Chatterjee: They say that 
under the Constitution there is a com
plete bar on the State levying any tax 
on sales in the course of mter-State 
trade and commerce. That is a constitu
tional bar and fetter. Therefore, they ac
ceded to the application for M andamus 
iSled by the Bengal Immunity Company 
and ordered that the Bihar Sales-tax au
thorities be restrained from calling upon 
them to get themselves registered or 
from imposing any tax or burden upon 
these inter-State sales or purchases.

That judgment is binding upon us and 
it is the law of the land. So long as 
that judgment is there, what is the effect? 
The effect is that all the sales-tax laws 
promulgated by the States in respect of 
tax on Inter-State trade are illegal.

Mr. Oepiity-Speaker: I am trying to 
narrow down the point. I am not coming 
to any conclusion at all. We are not 
concerned with clause (1) except in (o 
far as it affects inter-State trade. If Bitaar

Government has passed any sales-tax law 
it ought not to be so so far as inter-State 
transactions are concerned, except in so 
far as Parliament may, by law, other
wise provide.

Shri N. C. Chatterjee: That has been 
considered by the Supreme Court of In
dia as meaning that there is a fetter 
and unless that fetter is lifted no State 
Legislature in India can enact any State 
law imposing any burden on any sales 
or purchases durmg the course of inter
state trade and commerce.

Mr. Deputy-Speaker: The only point 
is this. Assume that before this inconve
nience had occurred, the Parliament had

gassed a law empowering the State of 
ihar to pass a law imposing sales-tax on 

inter-State trade.

Shri N . C. Chatte^ee: The Supreme 
Court judgment is this. Unless and until 
that condition precedent is satisfied, un
less and until the constitutipnal fetter 
putting a ban on the State’s taxing 
power is removed, no State can legislate. 
That is what they have said.

Shri C. D. D eshm ukh: The bon.
Member is not answering your question.

Mr. Deputy-Speaker i I am coming to 
it. The point i s ; did it directly arise 
there as to w hether.. . .

Shri N. C. Chatterjee: Let us proceed 
step by step. The Finance Mmister's 
intervention is not necessary. I am deal
ing with the point. The position is this, 
Here is an unconstitutional law. By vir
tue of this judgment, all the laws pas.sed 
by all the State Legislatures are illegal. 
You know that it means that they are 
nullities. An unconstitutional law is no 
law. That taxation is not taxation; that is 
“legalised freebootery” if anybody wants 
to levy or collect it. Therefore, that is 
all wrong.

What the Parliament i.s now doing is 
10 try to legalise those illegalities. What 
I am saying is that it cannot do that. 
What Justice Das and the majority of 
the Judges of the Supreme Court said 
was that Parliament has got the power 
by virtue of article 286 (2) to remove 
ban so that States can tax under item 
54 of List II of the Seventh Schedule. 
Let it pass any law it likes, but it 
cannot possibly enact this law under the 
guise of article 286 (2) .  The Supreme 
Court judgment says that under article 
286 (2).  Parliament has complete power 
to remove any fetter. Once that fetter is 
removed, Parliament cannot legislate but
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State legislature can. Therefore, ban on 
the S u te  Legislatures’ power is gone and 
they get legislative competence. Sales-tax 
is one of the items under List I I . . . .

M r. Depat^>Spei^er: The hon. Mem
ber is an emment jurist and lawyer and 
I am not able to  com prehend as he is a 
little too swift for me. Let me analyse 
this. Is it not open to  Parliament to  m ^ e  
a retrospective law unlike, as the hon. 
Member knows, in the case of funda
mental rights, if an offence is committed, 
no retrospective law can be fram ed to 
increase the punishment ? W herever the 
Constitution wants to prevent a retros
pective operation being given, it has 
definitely stated so as in the case of com
mission of an offence, that is, if at the 
time of commission of the offence it is 
only punishable with fine retrospectively 
we cannot say that the punishment shall 
be imprisonment. In this case, that is, 
with respect to  taxation law, it is not 
stated that you cannot make it retros
pective. Let us assume that this Parlia
ment is entitled to frame a law retros
pectively and, therefore, under clause 
2, it is stated here that this shall be 
deemed to have comc into operation five 
years ago.

Shri N . C. Chatterjee: I am not put
ting it so high as that Parliament has no 
right to make ex post facto  law which 
augments the penalty by making it re
trospective. There is some constitutional 
force, no doubt. But what I am point
ing out here is this. You are really trying 
to  legalise certain illegal things and my 
submission is that Parliament cannot do 
this.

M r. Deputy-Speaker: Parliament can 
pass legislation saying that under article 
286 (2) it is open to the State Legisla
tures to pass a law to impose sales-tax. 
The State Legislature has to say that the 
law will have restrospective eiiect. One 
more link is necessary, it seems.

Shri N . C. Chatterjee: Kindly see 286. 
Under this, the Supreme Court says that 
article 286 (2), properly construed, im
poses a fetter, and Parliament can re
move that fetter if it likes, but Parlia
ment cannot legislate under article 286
(2) .  The point is that Parliament can 
only remove the fetter on the State 
Legislature.

M r. Deputy-Speaken It is open to  the 
Parliament to say that unrestr ctedly the 
State Government can impose _ sales-tax 
by law or with certain restrictions Par

liament can say that the law framed may

be such and such. Therefore, it is open 
to Parliament to say that the Bihar law 
might be deemed to  have been passed 
seven years ago, and the Bihar law 
would now be extended.

Shri N . C . Chatterjee: W hat is the
language of article 286 (2 ) ? It simply 
says:

“Except in so far as Parliament 
may by law otherwise provide, no 
law of a State shall impose or au
thorise the imposition of a tax on 
the sale or purchase of any goods 
where such sale o r purchase takes 
place in the course of inter-State 
trade or com m erce;”

That only means that a State law shall 
authorise the imposition, not the Parlia
ment.

M r. Deputy-Speaker: l.et us assume 
there is no law on sales-tax in Bihar„ 
and they want to impose a tax. They 
want to pass a law for this purpose. 
W hat is the advice you will give to B ihar 
Government or Bihar Legislature in re
gard to the type of the law that they 
have to pass ?

Shri N . C. Chatterjee: If any State
Legislature wants to assume that power, 
then it must approach Parliament, and 
Parliament will simply s a y -----

M r. Deputy-Speaker: This Parliament 
will enact a one-clause measure and au
thorise the Legislature of Bihar. Is that 
so ?

Shri N . C. Cliatterjee: Or any legis
lature.

M r. Depoty-Spealwr: You can pass
one law for Bihar and a general law for 
the rest of the country. All that this 
House has to say is that in future the 
Bihar Legislature is hereby competent to 
pass legislation impeding sales-tax. Now 
this Bill can be split into two parts. The 
first part is that the Bihar Legislature i& 
comf>etent to pass that law. And the 
second part is that it shall have retros
pective effect.

.Shri N . C. Chatterjee: Would you
kindly see what is being done by thi-s 
measure ? It is really nullifying the 
judgment of the Supreme Court.

M r. Deputy-Speaker: It is competent 
for Parliament to nullify the judgment 
of the Supreme Court. The judgment 
does not say that it is illegal to give 
retrospective effect. We can make it 
legal.



i043 SaltHa* 28 FEBRUARY t»96 Validation B ill 1M4

Shri N . C. Chatteijee: That is the
main purport of it. It says:

■‘Notwithstanding any judgment, 
decree or order o f any court, no 
law of a State imposing, or authoris
ing the imposition of, a tax on the 
sale or purchase of any goods 
where such sale o r purchase took 
place in the course of inter-State 
trade or commcrce during the pe
riod between the 1st day of April, 
1951, and the 6th day of Septem
ber, 1955, shall be deemed to be in
valid or ever to have been invalid 
merely by reason of the fact that 
such sale or purchase took place in 
the course of inter-State trade or 
commerce;”

What I am pointing out is that this 
is not the type of legislation which is 
contemplated by article 286 (2).

Mr. Deputy-Speaken The hon. Mem
ber will suggest the wording then.

Shri N . C. Chatteijee: I am not on 
that point; I am not on the point of 
techmcality. But 1 say that this is ultra 
vires of the Parliament, because Article 
286 simply authorises the Parliament to 
remove the fetter. You can say that all 
State Legislatures or those Legislatures 
mentioned in schedule of the Bill shall 
be competent to impose sales-tax in the 
course of inter-State trade or commerce, 
but you cannot say under the guise of 
article 286 (2) that all State legislation 
which had bew  passed in defiance of 
article 286 (2) is valid. That is not 
proper; that is not the ambit of autho
rity given to Parliament under article 
286 (2).

M r. Depnty-Speaken May I ask the
hon. Member whether, so far as the 
case in the Supreme Court was con
cerned, that was the subject-matter 
there?

Shri N . C. Chatter}ee: Pointedly the 
question was whether the explanation in 
286 (1) can be imported into 286 (2) 
so as to authorise the State to impose 
salcs-tax on inter-State trade.

M r. D e p u ty -S p ^ c n  Until some law 
is made by Parliament, that State has 
no jurisdiction to impose sales-tax on 
inter-State trade. That is all the deci
sion.

Shri N . C. Chatte^ee: The decision
as I read out to you is this;

"Except in so far as Parliament 
may by law provide otherwise, no 

__ State law can impose or authorise

the impositioa of any tax on salet
or purchases when such sales or 
purchases take place in the course 
of Inter-State trade or Conunerce 
and irrespective of whether such 
sales or purchases do or do not fall 
within the Explanation to article 
286 (1) (a) . "

Therefore, power has been given to 
the State Legislature, but remember that 
it is a peculiar kind of a situation. Here 
Parliament has not got the power to do 
it. The State Legislature has got the 
power to do it, but it is subject to  a 
fetter or a ban or a handicap. And Par- 
.liament can only remove tnat ban or 
handicap, and once that ban is removed, 
then in full force will spring the power 
of the State Legislature.

M r. Deputy-Speaker: But it was an
issue as to whether it ought to be retros
pective.

Shri N . C. ChatteijM . I am not point
ing out that this particular Bill or any- 
thm^ like this was in question. While 
considering articles 286 (1) and (2) 
they had to go into the respective juris
diction or authority of the Parliament 
and the State legislatures.

Mr. Deputy-Speaken All that the hon. 
Member says is that it ought not to have 
said that that law is valid. All that can 
be said is that the Bihar leeislature shaU 
be deemed to  have always had the right 
to pass such laws imposing sales-tax, 
etc.

Shri N . C. Chatter}ee: Even that is not 
permissible. The article says that you 
can remove a ban.

Shri C . D. Deshmukh: The word ‘ban* 
is not mentioned in article 286.

M r. Depnty-Speaken If the Parlia
ment can pass a law providing for the 
imposition or authorisation to impose 
sales-tox even on inter-State operations 
and trade, it can do so today and the 
Bihar legislature can pass legislation to
morrow. That is agreed. > ^ e n  it can 
pass today it can pass retrospectively 
also that the Bihar Oovemment and the 
legislature must be deemed to have had 
the power to do that.

Shri N . C. Chatteijee: Is that this
legislation ?

M r. Depnty-SpeakeR No. I under
stand the hon. Member to say this. Bihar 
legislature shall be deemed to have al
ways had the power to impose the tax
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(Mr. Deputy-Speakcr] 
as it likes on inter-State trade. If that is 
BO, all that is needed is to modify the 
clause.

Shri N . C. Chatterjee: With great res
pect to  you, Sir, it is not so. 1 have not 
made myself clear and will again at
tempt to make it clear. The construction 
of article 286 (2) puts an absolute res
triction on the taxation power of the 
States where such sale or purchase took 
place in the course of inter-State trade 
or commerce. Unless and until that ban 
is lifted by Parliament, it cannot be done.

The Minister of Legal Affairs (Sfari 
Pataslur): That is what is being done 
here.

Slirl N . C. Cliatteijee: I am glad the 
hon. Minister for Legal Affairs is here. 
1 hope he has read the judgment.

Sliri P a taskar; I have read it very 
carefully.

Sliri N . C. Chatterjee: If he has read 
it very carefully he ought to realise the 
spirit of article 286 (2).  What is the 
meaning or ambit of article 286 (2) ? It 
is covered by the judgment of the Sup
reme Court. Unless and until that ban 
is lifted by Parliament, no State can 
possibly impose any taxation. They are_ 
not in a position to tax a sale or pur
chase. That is covered by the explanation 
and so the provisions were illegal. They 
are charging the people under certain sec
tions in the Bihar Act. These sections 
were declared illegal. You must proceed 
on that foundation. All that the Parlia
ment can do is to remove that ban so 
that the imposition of taxation may be 
authorised. But that is not what you are 
doing. You are saying that all the illegal 
taxes which had been levied as a result 
of the operation of the old law must be 
kept by the Slate and must not be re
funded; you say: “all such taxes levied 
or collected . . . .  shall be deemed always 
to have been validly levied or collected 
in accordance with law.” I do not know 
the figure. The hon. Finance Minister 
at one stage said that it would be about 
three crores; it may be more.

Shri C. D. Deshmukh: Three crores 
for thirteen States. Possibly it may be 
four or five crores for twenty-eight 
States.

Shri N.' C. Chatterjee: Whatever it is, 
1 submit that it will not be right to do 
so and 1 maintain that it would be ar
rogating power which this Parliament 
has not got and which is beyond the pur
view of article 286.

Sliri Pataskan May I intervene?
Shri U. M . Trivedi: On a point of 

order. (Interruptions.) .
M r. Deputy-Speaker: The hon. Mem

ber will speak to me for the benefit o f 
other hon. Members.

Sfari U. M . T rivedi: The point is that 
this law is unconstitutional. .

M r. Deputy-Speaker: Is it a different
point ? If so, why not dispose of the 
first point ?

Shri U. M. Triveili; These two points 
can be disposed of by the Ministers to
gether.

M r. Deputy-Speaker: W hat is the
point of order ? How is it unconstitu
tional ?

Shri U. M. Trivedh We have to look 
into the provision of article 248.

Mr. Deputy-Speaker: The hon. Mem
ber is a lawyer. I am not asking him 
to support the point. First of all, the 
point of order must be stated. If I am 
not a'ole to understand the point, I will 
ask him to state in one or two words 
what it is. I do not want a full explana
tion now.

Shri U. M. Trivedi: We have to say 
on what basis it is.

M r. Deputy-Speaker: I do not want
the basis. Whal is the point of order ?

Shri K. K. Basil: It is a baseless point 
of order. (Interruptions.)

M r. Deputy-Speaker: Order, order. 
We are spending time unnecessarily.

Shri U. M, Trivedi: This law which we 
are making today is unconstitutional, 
ultra vires of this House and beyond the 
competence of this Parliament. What i.«i 
it that we are trying to do? By making 
this law, we accept the principle of 
factum valet. This House has got no 
power to impose tax so far as certain 
sales are concerned.

Mr. Depnty-Speaker. The hon. Mem
ber interprets this law to mean that by 
this law tax is imposed ?

Shil U. M. Trivedi: Taxes had been 
imposed. Taxes which we cannot impose 
ourselves we say that we can consider 
them to be valid. You can validate a 
thing which might have been irregular 
but you cannot impose a tax directly or 
indirectly.

M r. D ep ^ -S p e ak e n  You authorise 
the otiier State legislature to impose.
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Shri U. M . TfiredU: N o authotkation.
You levy it; that is what this law means. 
That which you cannot levy yourself, you 
arc levying by virtue of this provision. 
Therefore, my submission is that you 
cannot make this law and have the taxes 
impssed retrospectively or prospectively. 
It is. immaterial whether it is retrospec
tively or prospectively; that is immaterial. 
That which you are (Joing is the im
position of the taxes.

Then I will draw the attention of the 
House to articIc 248 of the Constitution 
which says:

"(1) Parliament has exclusive 
power to make any law with res
pect to any m atter not enumerated 
in the Concurrent List or State 
List.”

Item 54 in the State List is; “Taxes 
on the sale or purchase of goods other 
than newspapers”. That is to say, the 
taxes of the nature which we want 
to validate can only Ik  done by 
the State. Therefore, validation of the 
taxes on sales cannot he done under the 
residuary powers vesting in this House 
under article 248. Under this article 
we have residuary powers to make any 
law but they can only be exercised if 
the State List is silent on that point. If 
the State List lays down that item then 
this residuary power cannot be exercised.

M r. Depnty-Speaker: The hon. Mem
ber need not labour that point. What he 
means to say is that wherever it is speci
fic the eencral provision cannot be in
voked.

Shri K. C. Sodhia (Sagar); My sub
mission is that unless we validate the 
law.s themselves we cannot validate the 
arrears arising out of them.

Shri U. M. TrivedI: There is one thing 
more which 1 want to say.

M r. Deputy-Speaker: Is it something 
new ?

Shri U. M. Trivedi; All right, Sir, I 
will raise it again if necessary. If the 
House is in a hurry about i t ___

M r. Deputy>Speaken There is no 
question of being in a hurry. I am not 
going to hear again and again argu
ments to supplement his previous argu
ments. He has been given enough time. 
Has he any other point ?

Shri U. M. Trfyedk Ye*, Sir, my 
other point is this. This is a sort of a 
Money Bill under article 199 of the 
Constitution.

M r. D epaly-Sfeakan The hon. Mem
ber says that it is a taxation measure and 
a Money Bill and without the sanction 
of the President this cannot be introduc
ed. Very well, I have followed him.

Shri U. M. Trivedi: With very great 
respect 1 think. Sir, you have also J u m p 
ed the stile before it is reached. This ia 
a Money Bill of the nature mentioned 
199 of the Constitution. This can only 
not in article 110 of the Constitution but 
be introduced in a State Legislature as 
provided for in article 199 and by no 
other method. Unless the President’s 
Rule is established in all the States it 
cannot be done here. Then you can do 
it in the Parliament. If the President’s 
rule is not there then article 199 is the 
only provision which will apply whether 
you take it prospectively or treat it ret
rospectively. Therefore, my submission is 
that this procedure has not been followed 
and this being against the provision of 
article 248 read with item 54 in the State 
List this House has no power, no compe
tence to proceed with this legislation.

Shri K. C. Sodhia; Sir, I would re
quest you to note my objection also. My 
objection is that unless we validate the 
laws themselves we cannot validate the 
arrears arising out of them.

The Attorney-General (Shri M. 
C. tetalwad): Sir, I understand
a point of order has been raised 
und that it is based on the 
contention that the enactment of the 
proposed Bill would be outside the scope 
of the powers of Parliament. 1 respect
fully disagree with that contention. Un
der the provisions of the Constitution the 
position is that sales-tax is a tax which 
can be levied by the States under the 
.State List. But, a sales-tax cannot be 
levied on what are called inter-State 
transactions unless Parliament has by 
law enabled the States to levy such a 
tax. Article 286 (2) enacts;

“Except in so far as Parliament 
may by law otherwise provide, no 
law of a State shall impose, or 
authorise the imposition etc.”

That provision relates to sales-tax on 
inter-State transactions. Thus Parliament 
has power by law to provide that a State 
may levy a sales-tax on inter-State sales. 
That is exactly what Parliament proposes 
to do by the proposed Bill. Certain States 
levied a sales tax on inter-State Sales. 
They could not do that in the absence 
of a parliamentary law. Now Pariiament 
proposes to make a law which would put 
the States in a position as if Parliament
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IShri M. C. Setalvad]
had empowered them to levy a Sales-tax 
on inter-state sales. The Parliament is 
thus acting entirely within the scope of 
its power under article 286 (2). The mat
ter is not res Integra because in the 
Bengal Immunity Company’s case Jus
tice Das, now Chief Justice, observed 
that the opening words of sub-clause (2) 
clearly indicate that Parliament may lift 
the ban and that the lifting of the ban 
may be total or partial; that is to say, 
the Parliament may lift the ban wholly 
or unconditionally or it may lift it to 
such an extent as it may think fit to do 
and on such terms as it please. So, in 
my submission Parliament’s power to 
make the proposed law is not a matter 
at all in doubt.

Shri N . C. Chatterjee: May I ask the
Attorney-General one question 7 Does 
it not mean that the fetter must be re
moved first by the Parliament before the 
State can legislate ? Is not that the judg
ment of Justice Das according to his 
contention and my contention ?

Shri M. C. Setalvad: That question 
did not arise in the Bengal Immunity 
case. If the Parliament can do something 
prospectively, it can, according to  the or
d i n a l  rule, do the same thing retros
pectively unless there is something in the 
language of the article which prevents it 
from doing so. The language of the ar
ticle is perfectly neutral. Therefore 
following the general rule the Parlia
ment is competent to do retrospectively 
what it can do prospectively.

Shri T. S. A. CheMar (Tiruppur): 
Do you think that clause (2) of article 
286 allows the legislation to have retros
pective effect ?

Shri M. C. Setalvad: It does not pre
vent retrospective legislation. The gene
ral rule is that unless the power of legis
lation is conferred in language indicating 
that the legislation under it cannot be 
retrospective the power will authorize 
both prospective as well as retrospective 
legislation.

Shri K. C. Sodhia: May 1 just ask 
whether this legislation is of the kind 
contemplated in article 286 (2) 7

Mr. Deputy Speaker: That is what
the Attorney-General has pointed out.

Pandit Thaloir Das Bhaifava (Our- 
gaon) rose—

M r. Deputr-Speaken Is it necessary 
to hear anything more 7 Has he got 
anything new ?

Pandit H ulm r Das B iu r iava : 1 can
not say whether it is new or not.

Mr. DepHty-Speaken The hon. Mem
ber has been hearing it as much as I 
have done.

4 P.M.
Pandit Thakur Das Bhargava: I have 

been hearing— that is why 1 have risen 
to speak. I  cannot say whether it is new 
or not. I  would beg of you kindly to 
consider the eftect ot article 286. When 
article 286 was enacted by us there exist
ed clause 16 in the D raft Constitution 
which said that all inter-Provincial trade 
shall be free, all intercourse by way of 
trade and commerce shall be free in the 
whole of India. Therefore, you have to 
consider this point from that background. 
Now, the States were debarred from 
exercising any jurisdiction in regard to 
the taxation in respect of inter-State sales 
and purchases, as also sales and pur
chases outside the State and in regard to 
sales and purchases which were in the 
nature of imports or exports, article 286 
is there as a whole dealing in this 
matter. In regard to article 286 (a) 
and (b), there is an explanation. In 
so far as article 286 (2) is concerned, 
there is no explanation, which means 
that there is an absolute ban on the 
States enacting any law which imposes 
any kind of taxation on the inter-State 
trade or commerce. Now, what is being 
sought to be done by this law is not 
that for the future we are taking away 
the ban. There is not a word about 
it. We do not say anything about it. But 
what we say is, the taxes collected will 
not be refunded and will be regarded as 
collected.

There is another principle of law. 
What cannot be done directly cannot be 
done indirectly. When this Parliament is 
not able to impose a tax on such inter
state trade, etc., Parliament is also un
able to legalise the imposition of such 
tax. W hat we cannot do directly cannot 
be done indirectly. We cannot impose it 
and we are not entitled to collect that 
tax. It comes to this: the tax collected 
by any State is in the nature of an anti
national measure. Then, what is the idea 
of one India? It means all Trade & Com
merce will be free; that there will be no 
inter-State tax between one State and the 
other. That is to say, if it is not one 
India, Madras is not part of India, and 
if Madras can impose a tax in relation 
to the goods imported into Punjab, then 
Punjab can alM impose a tax. It is 
vice versa. Therefore, to ensure the one
ness of this country, it has been laid
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-down that no State will be able to  im> 
pose a tax on the sale o r purchase of 
any goods if such a sale or purcluse 
takes place in the course of inter-State 
<rade or cooimerce.

Parliament must first of all consider 
this aspect. It is not that Parliament can 
say today that the fetter was waived by 
them. I can, of course, understand, as 
has been pointed out, that if prospec
tively a law can be made, an effect could 
be given to it retrospectively also though 
morally it may be correct or not. We 
certainly passed a law a few days back 
in this Lok Sabha. It was the Bar Coun
cils (Validation) Act. We did pass such 
a Bill. So my submission is, at the time 
when the sales-tax laws were passed by 
the State legislatures. Parliament did not 
cxercise its mind at all. It never consi
dered the question whether it is going to 
take away the fetter or not. Is it contend
ed that when those Acts were enacted, 
though Parliament was silent then, Par
liament can today exercise its powe to 
remove such fetters? Even if it legally 
permissible, my submissipn is that it 
would be a violation of the essential 
nature of this law. If we say now that it 
must be deemed that Parliament could 
exercise that power then, my submission 
is, it is playing with the law. We should 
not validate anything which is absolutely 
illegal. This is not the first time or the 
first case of this kind. Many such things 
have come before us, where, the tax 
being illegal and money having been col
lected, the Government have come here 
for legalising it.

I can understand the objection of the 
hon. Finance Minister when he says that 
it is difficult to refund the money. But, 
at the same time, even if it were possible 
to  say that powers can be taken retros
pectively, my submission is that in a law 
of this kind, the interpretation should be 
not in favour of legalising it, but should 
be just opposite of that. We are doing 
something which is absolutely illegal. 
Money was taken and now we are seek
ing to legalise it. Therefore, on tx>th 
these points— on the point that the inter
pretation should not be the one which 
has just been stated before us and also 
on the merits— ray humble submission is 
that we should not be a party to legalis
ing a thing which is absolutely illegal, on 
merits as well as in law.

Mr. Deputy-Speaker: An objection 
was raised by the hon. Shri N. C. 
ChaUerjee that under article 286 (2) of 
the Constitution, this Parliament had no 
power to pass legislation validating the 
laws framed by any other State legisla
ture imposing or levying taxes on sales

o r purchases which are o f an inter-Sute 
nature. The decision of the Supreme 
Court reported in AIR 1955 page 661 
relating to the Bengal Immunity Com
pany has also been cited as an authority 
for this proposition. It is not denied 
that Parliament can pass a law authoris
ing a State or States to levy taxes on 
sales which are of an inter-State nature. 
Thereafter, if a State passes a law and 
levies a tax, the levy of that tax is quite 
legal. But in the Bengal Immunity Com
pany’s case, what happened was that 
there was no law passed by Parliament 
and without any such law, a unilateral 
law, as it were, was passed by the Bihar 
legislature imposing a tax, and it collect
ed a tax from the Bengal Immunity 
Company on articles of drugs which 
were exported from Bengal to Bihar, 
while in Bihar they had not even an 
office. But, under the explanation to 
article 286 (1) it is stated that in decid
ing as to which of those places the 
transaction regarding an inter-State trade 
ought to be reckoned for a tax, the other 
end must be taken into account, that 
is, at the other end, where the delivery 
is made, the sale or purchase must be 
taken to have been completed or done. 
The explanation is clear. Under these 
circumstances, the Bihar Legislation 
could not have been enacted antecedent 
to the Parliament’s legislation which 
could authorise the Bihar Government—  
by law passed by Parliament— to levy 
sales-tax even on inter-State sales or pur
chases. But without waiting for any such 
Act of Parliament being m force, the 
Bihar legislature passed a law and levied 
taxes upon a transaction which took 
place, not in that State purely, but could 
only be deemed to have taken place in 
that State. Under article 286 (1) the 
property originated from Bengal. This 
Bill seeks to validate that law and inci
dentally to validate the levy of the tax 
under that law. ft is open to this Parlia
ment to pass this law today and if the 
Bihar legislature could pass this law to
morrow authorising its Government to 
impose or levy a tax, it is not contended 
that that levy would be illegal. Though 
it is contended that it is not open to this 
House to pass this law retrospectively, I 
do not agree with it. It has been rightly 
pointed out by the Attorney-General that 
unless there is a prohibition, this Parlia
ment can always pass laws and give ef
fect to them retrospectively.

I would enforce this argument by a 
reference to article 20 of the Constitu
tion which says:

“No person shall be convicted of
any offence except for violation of
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(Mr. Deputy-Speaker]
a law in force at the time of the 
commission of the act charged as 
an offence, nor be subjected to a 
jenalty greater than wAich might 
lave been inflicted under the law in 

force at the time of the commission 
of the offence.”
Therefore, retrospectively no law can 

be passed by this Parliament for that 
offence. Though at the time the offencfe 
was committed, a particular punishment 
was provided, he could not be convicted 
of a more serious offence or a different 
offence and be amenable to a larger 
punishment. Similar provision is not at
tached here. Bar is not imposed upon 
the exercise of the power of the Parila- 
ment under article 286 (2) of the Cons
titution. If today the Parliament can au
thorise any State or all the States to im
pose sales-tax on inter-State transac
tions, it can do so with retrospective ef
fect also. Therefore, there is nothing im
proper in this Act requiring or authoris- 
mg the Bihar Legislature to pass a legis
lation even in advance, i.e. with retors- 
pective effect. Exception is taken pos
sibly to the language. The language, as 
I interpret it, means that this House 
can pass a law removing the ban or au
thorising that State Legislature to impose 
taxes, with retrospective effect. The ob
jection that has been raised directly by 
Mr. Trivcdi and to some extent by Mr. 
Sodhia regarding the interpretation of 
this Bill is not correct. I will read clause 
2 :

“Notwithstanding any judgment, 
decree or order of any court, no 
law of a State imposing, or autho
rising the imposition of, a tax on 
the sale or purchase of any goods 
where such sale or purchase took 
place in the course of inter-State 
trade or commerce during the pe
riod between the 1st day of April,
1951 and the 6th day of Septem
ber, 1955, shall be deemed to be 
invalid or ever to have bw n invalid 
merely by reason of the fact that 
such sale or purchase took place in 
the course of inter-State trade or 
commerce;”
This exactly corresponds to the provi

sion under article 286 (2).  If we have 
tp pass a law now authorising the States 
to impose this tax. I  ask Mr. Chatterjee, 
what language would he advise to be 
incorporated in this Bill. Either it must 
say, “Stales can pass legislation impos
ing taxes” or it must be in the words 
which have been used here. Therefore, 
the same language can be used in the

BiD authorisag  a State or States to im
pose and levy taxes. As I have a l r e a ^  
pointed out, there is no objection to giv- 
mg it retrospective effect. This Bill can 
stand and there cannot be any objec
tion to this. 1 will now read the latter 
portion of clause 2:

“all such taxes levied or collected 
or purporting to have been levied 
or collected during the aforesaid 
period shall be deemed always to 
have been validly levied or collected 
in accordance with law.”

This only follows the previous one. I t  
ought not to mean that this House is 
imposing the taxes or levying the taxes. 
This is retrospectively giving authority 
to the Bihar Legislature and the conse
quence is thal these amounts have been 
duly levied. Therefore, this is not a 
Money Bill imposing or levying taxes for 
which President’s sanction is required. 
Mr. Trivedi pointed out article 199 of 
the Constitution and said that if it is a 
Money Bill, it is only the Bihar Legis
lature that ca|> pass it and we have no 
right to validate it. Notwithstanding the 
iassing of this general law removing the 
)an on the levy and giving retrospective 

sanction, what has been levied has to  
come to the legislature and should be 
presented to the Governor. But, in view 
of my interpretation of the wording of 
this clause, it does not actually levy 
or impose tax, but only authorises the 
law to be passed retrospectively, and 
whatever has been done under that law 
is only validated by an Act of Parlia
ment.

An objection was raised by Pandit 
Thakur Das Bhargava that originally it 
was intended by clausc 16 of the draft 
Bill that so far as inter-State sales or pur
chases were concerned, there ought to 
be free inter-State trade. But that was 
not accepted by the Constituent Assem
bly. It is a very wholesome principle that 
Parliament should pass the law to per
mit it. Authority is not given to the 
State Legislatures. It is a compromise 
between the one and the other. In proper 
cases. Parliament can do it, and this is 
a proper case. According to the Judg
ment that has been read out, it is clear 
that the Parliament can authorise such 
a law absolutely or with such conditions 
as it deems necessary, including condi
tions specifyins a particular n?riod or 
mriods. The Bill satisfies Pandit Thakur 
Das Bhargava’s objections: it is never 
intended that as a matter of policy there 
ought to be imposition of tax on inter
sta te  Uade. If that is why it is restricted



to ss Saits-lax Laws 28 F m U A R Y  1956 VMalimi Bill IOS&

to a  particular period, it is also a matter 
' not of legal objection to proceed with 

this Bill. What Pandit Bhargava says in 
substance is not right, namely, that we 
are authorising an illegal levy. Even now, 
it is not made leviable for all future. 
There is consciousness behind this and 
the Government in a way accepts that 
there ought to be free inter-State trade. 
Therefore, power is not given under this 
Bill authorising the Bihar or any other 
State Legislature to do it immediately. 
Hon. Members may take this into ac
count in finally accepting or rejecting 
this Bill, but it does not go to the root 
of the matter. The Bill is not unconstitu
tional ; it is not ultra vires. The discus
sion on the Bill can go on.

I want to make one announcement. 
The time allotted for this Bill is 4 
hours.

Shri C. D. P an d e : (Nani Tal Distt. 
cum  Almora DiStt.— South-West cum  
Bareilly Distt.— North): One hour has
been taken by the point of order; there
fore, the time allotted should be extend
ed to 5 hours.

M r. Dcputy-Spcaker: I have no objec
tion to extending the time. I want to 
know how many hon. Members would 
like to participate in the discussion. I 
see 12 hon. Members standing; I will 
put it as 13 by way of abundant cau
tion and give IS minutes to each hon. 
Member.

Shri K. K. Basu: So far as we are con
cerned, we fully agree that it is very 
difflcult al this stage to refund the taxes 
that have been collected, in view o f 
the judgment of the Supreme Court in
validating the legislation. We also feel 
that a large number of consumers who 
might have ultimately to bear this bur
den of payment of sales-tax will not gel 
the benefit. Only some middlemen will 
get the advantage. Therefore, we fee) that 
this question of refund is a rather tick
lish problem, because the persons who 
had actually to bear this burden of tax 
payment may not be benefited by it. 
Therefore, there is no point in trying to 
champion their cause and see that the 
taxes are refunded.

IP and it  T hak u r  D as Bhargava in the 
Chair]

Of course, after the arguments that 
have been advanced and after the deci
sion that has been given by the Deputy- 
Speaker, it is very difficult to argue about 
this particular Bill being constitutional;

but, I am still doubtful as to what would 
be the position if we pass this Bill. This 
Bill says that we are only validating the 
collection of a tax for a specific period, 
1st April, 1951 to 6th September, 1955^ 
when the judgment was delivered. My 
only doubt is this. So far as the laws 
in the different States regarding the col
lection and imposition of sales-tax are 
concerned, they remain as they were 
before. If the laws remain as they are 
and if they want to collect the tax, that 
is not barred by this particular amend
ing Bill. But if they do not want to 
collect those taxes, and if this Bill is 
passed, it will look rather anomalous. It 
might be construed that the real inten
tion and the purpose of this Bill is not 
exactly in consonance with the provi
sions of article 286 (2) to which you 
have made a reference already.

Therefore, I feel that we should not, 
in a hurry, pass a legislation which may 
ultimately be beneficial personally to my 
hon. friend Shri N. C. Chatterjce or to 
the Attorney General, which might 
again come back to this House aner 
another judgment by the Supreme Court. 
It should not become a mutual admira
tion society as between these two peo
ple. Whenever we pass a retrospective 
legislation, as you yourself argued, it 
should be done with caution and proper 
consideration. We, for ourselves, do not 
argue on the theoretical proposition that 
if a particular law is invalidated by the 
Supreme Court, it should not be validat
ed by a subsequent legislation of Parlia
ment. We feel that Parliament is 
sovereign and the entire will of the com
munity expressed in the Parliament, 
should be given effect to. If Pariiament, 
in its wisdom, thinks that a particular 
legislation should be validated, with ret
rospective cfTect, it can do so. But, we 
should not do it in such a way that it 
may be construed oiherwise. We should 
not circumvent any healthy provision* 
of the Constitution which the Constitu
tion makers have deliberately accepted.
I am still worried in spite of this Bill 
validating a certain illegal law, if I may 
be permitted to use that expression, 
whether it will really serve the purpose 
for which this Bill has been put for
ward. I would urge upon the Govern
ment— the seniormost law officer of the 
Government, the Law Minister is here 
— to consider this question very care
fully. We should not be faced with 
another judgment invalidating this Bill 
after it is passed into law. I would ask 
him to consider— if necessary, even at 
this stage, we can put off discutiion and
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bring an amendment— the exact lan
guage in which this clause should be 
worded. We should make it in conso
nance with the provisions of sub-clause
(2) of article 286 of the Constitution, 
which empowers Parliament to authorise 
the various States to levy gales-tax on 
inter-State transactions: I am still doubt
ful whether, the clause as it is worded 
here, in spite of the ruling of the Deputy- 
Speaker, will serve any purpose, and is 
in consonance with the provisions of the 
Constitution and whether it may not be 
construed that wc are indirectly by the 
backdoor trying to validate something 
which is invalid and that Parliament has 
no power directly.

Shrt M. S. Gurupadaswamy (Mysore): 
1 should like to say a few words on u 
point of propriety. The point of order 
raised by Shri N. C. Chatterjee has been 
disposed of. i am not very much con
cerned with the legal aspect of the whole 
matter. I am only concerned whether the 
validation of an illegal collection is pro
per or not. The Finance Minister said 
that it would be very difficult to refund 
all this amount to the persons because 
it might go to the middlemen and not 
to the consumers, and that the country 
would not derive any benefit. Though 
from that point of view, it may appear 
justifiable to bag all the money, we must 
remember that we are also concerned 
with the propriety of the action. It may 
be the action of the Central Government 
or the action of a State Governm ent 
This collection went on for five yearn, 
from 1951 to 1956. Suppose we accept 
the argument that we can validate illegal 
collections, indirectly it means that we 
can collect money retrospectively. On 
that basis, one might argue that we can 
authorise the collection of money, not 
since 5 years, but even extending back 
to 50 years. There is nothing wrong in 
that. If the argument in this particular 
case is proper, I think we can as well 
say that all un-taxed income since 50 
years should be taxed, and that would be 
perfectly legal. But 1 would bejj of the 
Members to consider whether it would 
be moral. It would seem to me that, 
for the faults committed by the various 
State Governments, we, would take upon 
ourselves to bear all their sins and per
form a sort of penance. That is very un
fortunate. The various States ought to 
know the legal position in respect of 
matters on which they legislate. They 
should take proper care especially in 
regard to taxation measures. Taxation, as 
you know, Sir, touches the very vitals of

the community. The State Governments 
ought to observe abundant caution be
fore they resort to taxation. I am not 
here justifying any vested interests, if  
^ou want to collect a tax, let it be col- 
ected. If you want money for the Five 
Year Plan or for any development plan, 
let there be collection. But, let the com
munity be very clear about their posi
tion. Let them feel that they are giving 
money without any doubt, without any 
misgiving. Let them feel that the money 
that is collected is perfectly legal. Today, 
by validating the State Act, we are mak
ing a law which is improper, legal. I 
would say, even after legalising the 
whole collection, it would still be im
proper. This is similar to the position of 
a man who takes away some money 
from the other in an improper way and 
later on says that the money that he has 
taken away should be treated as a legal 
collection. I think the same principle 
which governs the relationship between 
individuals should govern also the State. 
I think that the measure is improper. It 
may be rendered legal, but nevertheless 
it is improper.

Moreover, it takes away the sanctity 
o f the judiciary, sanctity of the judg
ment de ivered by the courts, especially, 
the Supreme Court. When a judgment is 
delivered by the highest court in the 
land, that judgment should be considered 
as very sacred and it should be followed. 
I t diould be implemented: I t should be 
observed. We should not overcome the 
effect of the judgment by an Act. Sup
pose you want to set right a legal lacuna 
in the Act, you can do it on another oc
casion without circumventing the deci
sion of the court in the particular case. 
So, I  consider that by passing this Bill 
we will be endangering the sanctity of 
the judgment of the Supreme Court.

You know how much importance we 
attach to the judiciary, and if you go on 
narrowing the jurisdiction of the Sup
reme Court or defeating the purpose of 
the judiciary, I think we are not doing 
any proper act. Though the argum ent 
advanced by the Finance Minister may 
be very interesting, I feel that the judg
ment of the Supreme Court should have 
been considered in a serious spirit and 
should have been observed. So, from this 
point of view 1 considered that the Bill 
is very unfortunate and should not have 
been brought before the House.

Shri Vallatfaaras (Pudukkottai): I agree 
with the decision given by the hon. De- 
puty-Speaker that this Parliament is 
totally competent to discuss this Bill and
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that there is no legal bar to its discus
sion. We are not a mechanical body as 
a court of law to say that on the inter
pretation of this section, this sort of re
sult must follow. We are endowed with 
a greater sense of responsibility and 
men sense by which Parliament will 
have to restore and maintain public con
fidence in the administration of this 
country and also sec that the public co
operates with the administration in order 
to C4)nsolidate the power of national 
strength in all its resources.

1 am not going to deal with the legal 
aspect based upon interpretation of arti
cle 286 (2). What was our intention in 
passing article 286 (2) and articles 301 
to 307 7 W hat is the principle behind 
these 7 I solicit reference to article 13 
which leads:

“All laws in force in the territory 
of India immediately before the 
commencement of this Constitution, 
in so far as they are inconsistent 
with the provisions of this Pan, 
shall, to the extent of such inconsis
tency, be void.”
Following this, the discussion on the 

draft article 264A on 16-10-49 in the 
Constituent Assembly deserves particular 
consideration. There, hon. Dr. Ambed- 
kar very succinctly and clearly defined 
the position.

It is not a question of revalidating 
the abrogated laws or securing to the 
Government about Rs. 4 crores which 
is, after all, nothing compared to the 
vast resources of this country. It is not 
a question of a few persons foregoing 
what they are entitled to draw back. On 
the basis of this Rs. 4 crores being dis
tributed between the 28 provinces if 
anybody conccives that the foundation 
of the State Governments or the Central 
Government is going to be shaken, I 
should characterise it as simply whimsi
cal. Four crores is nothing.

The real policy which was adopt
ed at the time of the consideration of 
the amendment to the proposed article 
264A was this. Trade and commerce in 
this country was much affected prejudi
cially, especially inter-State trade and 
commerce. That was to point in ques
tion when the draft article was consi
dered. I simply read the following few 
lines:

"Some o f the sales taxes which 
have been levied by the provinces 
do not quite conform to the provi
sions contained in article 264A.

They probably go beyond the provi
sions. So it is felt that when the 
rule of law embodied in the Consti
tution comes into force, all laws 
which are inconsistent with the 
provisions of this Constitution shall 
stand abrogated. On the date of the 
inauguration of the Constitution, 
this might create a certain amount 
of financial difficulty or embarrass
ment to the different provinces 
which have got such taxes and on 
the proceeds of which their finances 
to a large extent are based. So, It 
is proposed in an explanation to the 
general provision, that notwithstand
ing the inconsistency of any sales 
tax, that sales tax will continue to be 
levied till 31-3-51, and after that it 
will not be levied”.

There, the policy envisaged is this. In 
order to preserve the growmg trade and 
commerce, in the interests of the nation 
and of allowing freedom for commerce 
and industry, the Constituent Assembly 
thought it fit, after great deliberation, 
that the prevailing system of sales taxes 
was very bad, and the laws that were in 
force in the States at the time of the 
consideration of the draft Constitution 
were inconsistent with the provisions 
which ought to be embodied in the 
Constitution. On a m atter of policy it 
was held that the levy of this tax wa» 
bad and the laws were abrogated. 1 
now put the question: will it be a policy 
mora and acceptable and also in the 
interests of the nation to say that some
how or other the laws that were delibera
tely abrogated on certain principles 
should be brought back and revalidated 
by a mere provision, a suicidal provision? 
Did the Constituent Assembly mean that 
even though they abrogated these laws 
on certain principles which they enun
ciated (laws which were proving detri
mental to the nation), they intended to 
give power to the Parliament to restore 
these laws and to neglect the superiority 
or prerogative of the Constitution 7 By 
their constitutional prerogative they 
abrogated the law.s on certain princi
ples and they allowed them to exist only 
up to 31-3-1951. After that the law* 
had to go off. That was the con.stitutlonal 
provision, simply providing to extend 
these laws by a year. The extension of 
the abrogated laws was made by a pro
vision of the Constitution. The question 
arises whether article 286 (2) was con
templated by the Constituent Assembly 
to ^ov ide  residuary powers to Parlia
ment to pass laws which would abrogate 
the constitutional prerogative of the
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Whatever that may be, 1 highly consid
er that this Bill is shockingly unmoral 
and anti-social. If we pass this legislation 
then certainly the confidence of the en
tire nation in the administration will be 
fundamentally shaken. Nothing is safe 
in this world, in India. Any Govern
ment can come and say after 25 years; 
“We validate the law which was abro
gated by this Parliament or any other 
institution and you will be subjected to 
so much of retrospective punishment”—  
of course if it was a criminal punish
ment; but here it is a civil punishment. 
What is punishment ? Punishment never 
envisages exclusively that it is criminal. 
When a principle is applied and if there 
is a lacuna which can be reasonably held 
to be a lacuna, certainly attention must 
be diverted to that. On that basis, it is 
quite essential that we will have to con
sider the policy underlying this. W hat is 
the policy ? Of course, courts of law 
are debarred from entering into ques
tions of policy. They cannot determine 
questions of policy. It is we, the Parlia
ment, who are entitled to determine 
policy under Part IV of the Constitution.

The sales tax has been a subject mat
ter of great agitation throughout the 
country. I may draw an illustration. In 
the year 1937 or 1939 when this sales- 
tax was introduced, it was an ordinary 
insignificant source of revenue, but in 
1947 it rose to 500 per cent, and at 
present it is 600 per cent. It is now the 
mainstay of State revenues. The States 
by the Constitution are not given great 
powers to impose taxes. Land taxes etc., 
are given to them, but they are not ade
quate sources of revenue for the States 
in view of the fact that very major prob
lems have to be faced by them and have 
to be dealt with by them under the plans 
we have got on hand. Quite true. And 
the Central Government is often rushing 
with aids and grants to them. And it has 
become a frequent occurrence in the 
Public Accounts Committee to find that 
vast amounts advanced as grants and 
aid, as auxiliary means or loans to the 
states are not properly accounted for. 
Even that we have tolerated, because in 
the existing condition we do not attri
bute iiny mala fides to the administra- 
tration of the States, but we feel they 
are conducting the business. It will be 
within our competence and proper also 
on our part to grant more powers of 
taxation to the States rather than appro
priate all the taxes for die Centre.

During these twenty years or so, there 
has been a clamour all over the coun
try, and especially in Saurashtra that this 
form of taxation is abominable and that 
a proper and legitimate tax system must 
be introduced. But that position has not 
been considered so far effectively.

I remember that in about 1952 or so, 
there was a conference of the Finance 
Ministers in this country. W hat happen
ed to their decisions ? There was the 
man in black glasses. Dr. Rajagopala- 
chari, who spoilt the entire scheme at 
that time. That was the complaint made 
by some of the oflBcers of the Central 
Government, and it was said that the 
proposal that was sought to be imple
mented could not be carried forward, 
because some of the objections raised by 
the Chief Minister of Madras were ap
proved by the other Finance Ministers 
who happened to be in that conference. 
Then, there was an eight-man committee 
appointed. What has happened to that ?

W hat have the Government been 
doing all these six years ? Have 
they been sleeping ? Have they been 
shutting their eyes and allowmg the 
States to go on looting the traders’ 
money on the basis of abrogated laws ? 
To me, it is not a question of payment 
of money only; it is not a question of Rs. 
3 or 4 crores only: To me the ^ e s tio n  
is this;—W hat were the Central Govern
ment doing all these years ? Did they 
keep a watchful eye on the activities of 
the State Governments? Why should they 
come now and say that because it will 
affect the foundation of the financial 
structure of the States and will stand in 
the way of implementing the various 
plans that have been undertaken, revali
dation of these abrogated laws must be 
made now ?

I am constrained to say that there 
has been no proper liaison between the 
Central Government and the State Gov
ernments in this matter. I would suggest 
that all the activities carried on by the 
States should be watched by the Central 
Government, and whenever there is a 
misuse or abuse of the legislative proces
ses by them, certainly they must be set 
right. In that respect, I would say that 
the Central Government have totally 
failed in their duty. That is why they 
have come forward with this bill aftei 
six years.

And what is the urgency here ? It 
was on 6th September 1955 that the 
judgment of the Supreme Court was 
deliver«Kl. After some three or four
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months, some p ec ^ e  had given notices. 
And there might be so many cases like 
that. 1 am glad that the Finance Minister 
was kind enough to say that the amount 
involved in respect ot all the States 
would be of the order of Rs. 3 to 4 
crores. After all, each State will get only 
A moiety of the amount, that is, a few 
lakhs ot rupees. And is it contended that 
on a moiety of these small amounts will 
depend the foundation of the financial 
structure of the State ?

I submit that the issue of the ordinance 
was not at all proper. There was no suffi
cient ground for the issue of the ordi- 
nw ce at all. The question whether such 
an ordinance should have been issued to 
validate abrogated laws without any ne
cessity for the same, is however, some
thing which must be reserved for further 
consideration.

If really the Central Government feel 
that the States have got to  be helped 
they can dole out a sum of Rs. 4 or 8 
crores from out of their revenues or 
frorti out of their receipts from death 
duties, income-tax collections and so on. 
But this is not the way in which we 
should retrace our steps over a period of 
six years and try to validate something 
that was considered as a highly anti-so
cial and anti-national act committed by 
the different State Governments. Surely, 
we arc not going to encourage the 
confidence of the people in the adminis
tration in that way.

The whole sales-tax system needs to be 
revised. I would like on this occasion to 
draw the attention of the House to an
other important aspect, namely, that it 
is because of the way in which sales-tax 
has been administered that there has 
been so much of agitation in difTerent 
States. It is not the quantum of sales- 
tax that is levied that has been responsi
ble for this agitation. You may levy two 
annas a rupee or half an anna a rupee; 
that is quite immaterial. But it is because 
of the way in which the local officers 
have gone about that there has been this 
agitation; the local officers employed for 
the collection of sales-tax are not to be 
compared even with the dacoits of 
Raja-sthan in northern India.

Mr. C h a innan : All this is not rele
vant. We are only concerncd what is to 
be done with the money that has been 
collected already. We are not to go into 
the general question of sales-tax adminis
tration  and so on.

Shri V a lla d u n n : I  was only pointing 
out that it was against the mode of col
lection that there was a lot o f agitation. 
And six years have passed so far with
out any consideration of this matter.

It has been stated in the Statement of 
Objects and Reasons that in the light of 
^  obwryations of the Taxation Enquiry 
Commission, Government are intend
ing to bring forward a suitable am
endment to article 286 of the Constitu
tion. If Government think that Parlia- 
niMt has power to legislate under article 
286 (2), why should they bring forward 
an amendment at all to clause (2) of 
article 286? It sounds rather inconsist
ent.

Whatever that may be, I would sub
mit to this House that it is our business 
to SM whemer it will be morally and 
socially proper, and whether we will be 
eiMurmg the confidence of the people in 
the administration of the counrty, if we 
^  going to reopen such abrogated 
things after such a long period.

(Bombay C i ty -  
North). I thank you for this opportunity.
&  far, most o f the debate on this'Bill 
has been concerned with the legality or 
otherwiM of this measure. For almost 
one full hour the legal luminaries to th  
from ^ o n g  the Members as well as 
from the Government side had a field 
day. It was a battle of giants. But in 
this battle, the poor States and the poor 
TOiwumers for whom this measure is 
^ ig n e d  have been forgotten. It is there
fore the duty of some of us, laymen, to 
Dring this debate down to the firm earth 
and give a little thought and spare a lit
tle attention to those for whom this 
Bill IS intended.
• Minister, while introduc
ing the Bill, has told us how the States 
are in difficulties and how almost Rs.
5 crores are involved by way of taxes 
levied and collected by the Slates. When 
we are thinking of Rs. 5 crores being 
involved, we have also to think of the 
millions of consumers who arc the 
people who have paid these Rs. 5 crores.

The occasion for this Bill is, of course 
the recent decision of the Supreme Court 
given on 6th September 1955. And this 
Bill IS intended to rcplace the Sales- 
lax  Laws Validation Ordinance of 1955.

If  we understand all this, we cannot
oo better than give our support to this 
measure But after our having done that,

»*'«*-*** *‘'W remains, 
la a t  problem u  not solved at all. All 
o f us, although we are not all dealer*, 
are consumers, and therefore we know
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what the problem of sales-tax is. We 
know of the evasion, we know of the 
harassment, and we know also of the 
injustice to which all this leads; and the 
problem continues. That problem is 
acquiring a greater urgency now.

We are promised by Government in 
the Statement of Objects and Reasons 
that some other measure is soon likely 
to follow, and that suitable amendments 
to article 286 of the Constitution in (he 
light of the recommendations of the 
Taxation Enquiry Commission are under 
the consideration of Government. So far 
so good, but neither in the Statement of 
Objects and Reasons nor in the sp e ^ h  
of the Finance Minister has any indica
tion been given to us as to the nature 
of this new measure, and the shape of 
this new measure that is promised. Of 
course, we can make a guess inasmuch 
as the new measure is going to be an 
amendment of article 286' in the l i ^ t  
of the recommendations of the Taxation 
Enquiry Commission.

Now, the recommendations of the 
Taxation Enquiry Commission on this 
subject are rather strictly limited in 
their scope.

They arc to the effect that (I) the 
Union Government will be concerned 
with the levy of taxation on goods in the 
course of inter-State trade and commerce 
and (2) that some important kinds of 
goods, which are of importance in inter
state trade and commerce will be in
cluded as exemptions from the authority 
of the States sales-tax laws. Of course, 
the Taxation Enquiry Commission has 
mentioned just about six of such import
ant kinds of goods. Now, if the new 
measure that is promised is going to 
be limited to just these two recommend
ations, I am afraid, it is going to  leave 
the very vexed problem of sales tax un
solved. Wc would have liked a more 
fundamental approach. Some of us were 
expecting that the Taxation Enquiry 
Commission would give some such fun
damental approach to this problem of 
sales-tax. It has not done so. It has pro
bably just proceeded on the assumption 
that since sales-taxes form such a very 
substantial proportion of the revenues of 
the States, they should be left untouched, 
with perhaps a little adjustment, a little 
tinkering, a little improvement here and 
there. The Taxation Enquiry Commis
sion was probably appalled by the pros
pect of having to suggest alternative 
sources o i revenu*- to the States if it was 
to make any fundamental approach to 
this problem.

One of the serious objections to  sale»>  ̂
tax, although I would just say here in 
passing that sales-tax is a bad tax an d  
it is a tax that violates almost all canons 
of taxation, but leaving that aside, if 
sales-tax has to remain, one o f the- 
serious objections to it is that it seu 
up barriers to trade and commerce with
in the country. Clearly the aim of all 
fiscal jmlicy should be the removal of 
barriers to trade and commerce. Just 
think o f the sales-taxes as they exist 
today. Look at the utter lack of unifor
mity. There is this lack of uniformity in 
respect of principles, the basis o f such 
taxation, the mode by which taxes are 
collected and in respect of the rates at 
which these taxes are levied. This has 
all led— as the experience of all of us 
coming from every State in the Union 
shows— to a jungle warfare among the 
States. Certainly, it is not a very edifying 
sight, and we also see how instincts 
which are almost jungle instincts of grab 
and greed have come to the uppermost. 
Just look at the very valuable mform^- 
tion supplied by the Miflistry. We finds 
that of the six important commodities 
mentioned by the Taxation Enquiry C6m - 
mission, which according to it deserve 
to be exempted from inter-State sales- 
taxes, there is not one State which has 
exempted all of these commodities, but 
there are some States which have taxes 
levied on all of them. States like Hydera
bad, Travancore-Cochin and perhaps 
one or two others. That shows how little 
rerard we in the States pay to the gene
ral good of the community, the general 
good of the country. It is just an atti
tude of ‘me and my State’— that is the 
position. I hope that the new measure 
which is promised, limited though it will 
be in its scope because it is going to be 
in the light of the recommendations of 
the Taxation Enquiry Commission, will 
bring some rule of law in this jungle 
warfare and some consideration for the 
other fellow and the other SUte.

Mr. Chaimian: The hon. Member is 
speaking on a Bill which is yet to come.

Shri V. B. Gandhi: We are asked here 
to support a Bill levying and legalising 
imposition of sales-tax.

M r. Chairman: So far as that is con
cerned, he is entitled to express his 
views. But he is speaking on the merits 
of a Bill yet to come.

An Hon. Member: If not merits,
demerits.

Shri S. V. Ramaswamy (Salem): Anti
cipatory criticism.
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Shrl V. B. Gandhi: I would simply 
say that a very strong case exists for 
speedier action in the matter of the 
promised new legislation, speedier action 
for ending this trouble, this harassment, 
this large-scale invasion which leads to 
injustice and these continuing barriers.

The Finance Minister just made a 
brief reference to what is happening and 
what could happen to the programmes 
of State Governments in respect o f the 
Five Year Plan if the present measuoe 
validating the levy and collec
tion of sales tax was not 
passed. Here 1 will just draw the atten
tion of the House to a statement by the 
Finance Minister of Bombay, Dr. Jivraj 
Mehta, in his budget speech last week. 
In Bombay, the State was led to expect 
from Central taxation on inter-State 
sales a sum of Rs. 4 crores, and since 
the Central taxation iy yet to come into 
force, these Rs. 4 crores have not been 
there. The target for the Bombay State 
by way of additional taxation for the 
First Five Year Plan was of the order 
of Rs. 23.5 crores. Now, it just happens 
that by increasing the rates of sales tax 
in the State and also increasing 
the rates of several other taxes, 
like the taxes on motor vehicles, sales 
tax on petrol and sales tax on other 
commodities, the State of Bombay was 
able to raise an ‘additional revenue of 
Rs. 25.58 crores to meet the target of 
Rs. 23.5 crores. Now, what is happen
ing in Bombay today probably is hap
pening in various other States, and it is 
not likely that all of them would have 
the same success in overcoming these 
things.

For all these reasons, my plea would 
be that this House should not remain 
satisfied with just passing this Bill and 
should not feel that it has done all that 
was to be done in- respect of the great 
mess that this sales tax legislation has 
led us into, and the Government may 
be requested to take speedier action.

5 P .M .

Mr. Chatrman: May I just know if 
this tax has been collected under any of 
the Acts that existed prior to the com
mencement of the Constitution or by 
virtue of Acts that came into being after 
the Constitution came into force?

Shrl C. D. Deshinnkh: Some must
have been passed after the Constitution, 
some before and some might have been 
changed or amended, the rates might 
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have been raised and some might have 
been influenced by our legislation on es
sential goods. All I have ^ t  is the com
plex of the situation arismg.

Mr. Chairman; May I also enquire il 
any of the taxes have been collected in 
consequence of any law which comes 
under the purview of article 286(3)?

Shri U. M . Trtvedi: 286(2), pro
viso ?

Slirl C. D. Oeshmukh; A  list is here. 
There might be articles here which are 
now taxable because of the Essential 
Goods Act which we have passed.

Mr. Clialmuui: Supposing the Legisla
ture passed any law which comes under 
286 (3), that is, ‘essential for the life of 
the community’.

Shri C. D. Deshmukh: That is all with 
permission.

Mr. Chairman: No question of per
mission arises there. It is only, ‘unless 
it has been reserved for the cojisideration 
of the President and has re.ceived his 
assent’. I would like to know if there 
are any taxes collected which are sought 
to be legalised now— taxes under 286 (3) 
that were not reserved or that have not 
received the President’s assent

Shrl C. D. Deshmukh: Not to my
knowledge.

Mr. Ciiairman: I would like the bon. 
Minister to find this out also.

Shrl C. D. DeshmnUu It is for some
body else to find out whether some tax 
was or was n o t ............

Mr. Chairman: It is for the Govern
ment to see whether any of the taxes 
come under the purview of article 286
(3).

Shri C. D. Deohmoldu I shall have to 
ask them; have you taxed in violation of 
the law?

Mr. Ciiairnum: Supposing the tax has 
been collected under a particular Act, 
then the hon. Minister can see whether 
it comes under the purview of 286(3) 
and whether it was reserved for the 
consideration of the President and receiv
ed his assent.

Shri C. C. Shah (Oohilwad-Sorath): 
This Bill will not validate such illegal 
collection.

Mr. Chairmmu I am not sa^ng  that 
I am only asking by way of information.
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Shri C. C. Shah: The position
as regards 286(3) is that if there 
is any legislation of a State pass
ed before the Constitution which taxes 
any of the articles declared to be ‘essen
tial commodity’ by the State after the 
Constitution came into force, that A ct 
remains valid. But, if that Act is passed 
after the coming into force of the Con
stitution, unless it had been reserved for 
the consideration of the President and 
has received his assent, it would not be 
valid.

Mr. Chainnan: Under article 286(3), 
there is no question whether the Act 
was passed before or after. I only wanted 
to know if there was any such Act which 
related to these articles and which was 
not reserved for the consideration of the 
President and if any tax was collected 
under that.

Shri C. C. Shah: So far as 1 could 
gather from some of the judgments of 
the Supreme Court, I presume some 
States nave passed laws taxing what are 
now declared by Parliament to be ‘essen
tial commodities’. But those laws, though 
they were passed prior to the coming in
to force of the Constitution are valid 
and all those taxes can be collectcd not
withstanding article 286(3).

Mr. Chairman: There is another provi
sion, article 286(2) proviso. Under the 
proviso, they cease to have effect on 1st 
March, 1951.

Shri K. C. SodUa: In the Act regard
ing essential commodities there is a sec
tion validating those laws which were 
passed before and other laws which were 
to follow ought to go to the President. 
(Interruption). There is an exception in 
tiiat law.

Shri C. D. Deshmnkh: On pag6 10, 
against Ajmer in the list, there is a note 
here that the Act has received the assent 
of the President.

Shri C. C. Shah: That would be an 
Act passed after the coming in
to  operation of the Constitution.

Shri C. D. Dcshmukh: That includes 
'Iron and Steel’, which is among the 
essential commc^ities. Therefore, all I 
can say is prima facie no law violating 
the Constitution has been passed.

Mr. Chatnnan: So far as Ajmer is
concerned.

Shri C. D. Deshmnkh: Yes; but, so 
far as the others are concerned, it is an 
inference. {Interruption). It is a matter

of fact as regards what is the state of 
affairs in all the States. 1 can pro
duce tomorrow a list of Acts which 
had been reserved for the President’s ap
proval. 1 can also produce a list of 
Acts sent to us and not approved. But, 
nevertheless 1 would claim that whatever 
is now being levied— apart from 286(2) 
— is legal or would have been legal if 
such legislation had been passed before.

Mr. Chairman: There are two kinds of 
cases, those that come within the pur
view of laws enacted prior to the 
commencement of the Constitution and 
those which came subsequently. In  re* 
gard to the former ones, 286(2) proviso, 
applies. They should all be held to be 
non-existent after 1st March, 1951.

Shri C. D. Deshmukh: Therefore, if 
we validate them now, they will all be 
legal.

Mr. Chairman: I do not know; so far 
as the present provisions in the Bill are 
concerned, there is no reference to such 
laws as were enacted prior to the 
Constitution and ceased to nave effect on 
31-3-1951.

Sliri Bansal (Jhajjar-Rewari): Mr.
Chairman, I am glad that the purely 
legalistic aspect of the Bill has been 
disposed of by the various lawyer Mem
bers of the House who participated in 
the latest judgment of the Supreme Court 
attention of the House to the social as
pect of this Bill. But, before I do that, I 
would request the House to bear with 
me if I take them through the history 
of sales-tax legislation after the adoption 
of the Constitution.

While the Constitution was being 
framed, one fundamental aspw t was 
that there would be no sales-tax imposed 
on inter-State sales or purchases, the 
basic principle being that inter-State 
commerce should be allowed to go on 
unhampered and a sort of anarchy 
should not be allowed to develop in the 
various States. There was, however, one 
exception and that was, if some resi
dent of a different State imported some 
commodity or some goods from another 
State for direct consumption then that 
commodity or goods was liabile to be 
taxed in the exporting State. This aspect 
of the question has Deen dealt with in 
the lattst judgment of the Supreme Court 
also. But then there was a diiBculty.

Shri K. K. Basu: He need not be in
fluenced by lawyers.
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Shri Bansal: I am trying to  steer clear 
of the corrupting influence of lawyers 
including my hon. friend.

Shri S. V. Ramaswamy (Salem): As 
a lawyer, 1 object to the expression cor
rupting influence of lawyers’. I protest 
against it (Interruption).

Shri Bansal: 1 think the lawyers them* 
selves will decide this. Supposing there 
was sales-tax on m otor cars in two 
States, say, in Delhi and Bombay. Sup* 
ixjsing a person imported a m otor car 
i rom Bombay and brought it into Delhi. 
He will not be charged in Bombay and 
thereby he was evading sales-tax on the 
purchase of the motor car as he was 
not purchasing it in Delhi. Therefore, 
it tecam e necessary either for all the 
States to have almost uniform laws or 
for the exporting States to consider as 
to why sales-tax should not be levied 
even on goods which were exported out 
of those States. This became more so in 
the case of States like Bihar which de
pended for their entire economy mostly 
on one or two commodities, for example, 
in tlie case of Bihar, coal, iron and steel.
I think the House would be unfair if 
this aspect of the question was not taken 
into consideration, while considering this 
question of sales-tax on inter-State tran
sactions. But the fact remains that in 
spite of our sympathy, this kind of im
position was bound to lead to fissiparous 
tendencies, every State trying to outdo 
the other in order to levy the maximimi 
amount of sales-tax.

Therefore, the business community 
has been wanting Government to do 
something to put an end to this kind 
of law of the jungle, as my friend, Shri 
Gandhi referred to, and evolve a for
mula so that the States did not suffer in 
their revenues and also the business com
munity did not experience the type of 
harassing inconveniences that it has been 
made to suffer. I will give you an 
example. Under the sales-tax procedure, 
by which inter-State sales are being 
taxed now, a merchant in Delhi is im
porting goods from four or five or even 
six Sutes— £>elhi, as you know, is a 
textile centre and it is a re-exporting 
centre and feeds the markets of the en
tire Northern India. Whole-sale mer
chants here import the textiles from 
Madras. Coimbatore, Nagpur, Calcutta, 
and in fact from every part of 
the country. They have now to maintain 
separate accounts. N ot only that; until 
some sort of informal arrangement was 
arrived at between the Government of 
India and the various SUte authorities

their books used to be called for by 
the sales-tax departments of all the 
Stales. I know a case where a merchant 
received notices for production of his 
books from various States at the same 
time. If you send the books to one State, 
then the notice comes from another 
State, with the result that the man ab
solutely did not know what to  do. 1 am 
glad that some steps were taken by the 
Government with the result that the tax
ing Slates said “We will not call for your 
books as long as you get yourself regis
tered in our State; we will not call you 
to come to our State, but we will send 
our inspectors to your establishment”. 
What is the result of tha t?  It is quite 
likely that on the same day three or four 
inspectors come to the establishment.

M r. Chairman: All these difficulties
are known to the Government and many 
hon. Members also know about them. 
But here we are concerned with the 
question of the collected taxes. Other
wise, all the difficulties and hardships 
pointed out by the hon. Member are 
known to Government and for that pur
pose they contemplate to bring in a new 
Bill. Here we are concerned with the 
provision in the Bill and I would re
quest the hon. Member to kindly con
centrate his argument on this one fact 
only.

Shri Bansal: I wanted to draw the at
tention of the Finance Minister and 
others that these difficulties have been 
there for a long time and I think it is 
high time that Government came for
ward with a comprehensive Bill so that 
this kind of anarchy and chaos might no 
longer prevail in the country in the mat
ter of sales-tax.

With regard to the specific provision 
of this Bill, in spite of all that has been 
said by the various lawyer Members, the 
Attorney-General and the hon. Mr. De- 
puty-Speaker himself, I  fear that even 
though we may pass this Bill, this is 
going to be challenged in the Supreme 
Court and it is quite likely that the Sup
reme Court will again declare it ultra 
vires.

An Hon. Member: How do you
know?

Shri Bansal: I know it because the
lawyer Members have expressed very 
strongly their points o f view on it and
I am doing also mine.

Mr. Chairman: We have to do our
duty and pass another law. '
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Shrl Ban§al: W h eD e v er Guvernment
finds itself in a difiBcult position, it comes 
out with a law undoing the judgments 
of the courts. On the other h a n d .........

M r. Cbainnan: We are respecting the 
judgment of the Supreme Court. The 
Supreme Court never decided that the 
money should be refunded or not re
funded.

Shrl Bansal: But the Supreme Court 
has said that these laws are invaUd and, 
therefore, I should have imagined that 
Oovemment would accept the judg
ment of the Supreme Court.

Siiri C. D. Deshmukh: The Supreme 
Court themselves have suggested that the 
States might go to Parliament.

Mr. Chairman: Parliament is within 
its right to step in with a new measure. 
If any judgment of the Supreme Court 
nves rise to hardship or dimculties, the 
final authority to solve the problem is 
Parliament. Whenever a judgment of this 
nature has been given in the past, we 
have behaved like this, as in the case of 
the Zamindari Act. We respect the 
judgment of the Supreme Court and 
therefore alter our law.

Shri Bansal: I am not suggesting that 
we have no right to  do that or we have 
never done that. But when the issues in
volved are not of a character involving 
a great national policy, we should try 
to see that as far as possible we res
pect the judgment of the Court. And this 
IS an instance. After all, how much 
amount is involved here 7 As the Finance 
Minister has said, it is about Rs. 3 or 
Rs. 5 crores. And the Government may 
have to make a refund of about Rs. 2 
crores.

Shri C. D. Deshmukh: The amount of 
refund involved is about Rs. 3 to Rs. 5 
crores.

Shrl Bansal: I realise that it is a big 
sum, but at the same time I would like 
to know as to what Oovemment are 
doing with regard to the period between 
the date the judgment was delivered and 
the future. After all, that loss will be 
sustained by the various State Govern
ments— and even now it is being sus
tained.

Mr. Chairman: Is it correct that taxes 
are being collected under these very 
laws after the date of the delivery of the 
Judgment by the Supreme C ourt?

Shrl C. D. Deshmukh: After the deli
very of the judgment, no State can col
lect.

Mr. Chairman: According to the Fin
ance Minister, no State is collecting 
these taxes after the 6th September.

Shri C. D. Deshmukh: Even before
the judgment was delivered, we were 
trying to use our influence with the States 
not to go on collecting inter-State taxes, 
and the Prime Minister addressed a let
ter to all Chief Ministers stating that 
there had been a great deal of difficulty 
caused to traders and so on and that, 
therefore, our advice was that they 
should not collect such taxes. Some 
State Governments said, “Yes, we are 
prepared to fall in line with your ad
vice”. Some other State Governments 
said, "Well, we will await the judgment 
of the Supreme Court”. But it is quite 
certain that after the judgment was pro
nounced, no State could possibly collect 
any of these taxes.

Shri Bansal: That is exactly my point. 
Inasmuch as no State is going to collect, 
they are losing revenue on that account. 
Under that head they are not going to 
have any revenue which they were hav
ing in the past. Therefore, I say that a 
sum of Rs. 4 or Rs. 5 crores over a 
period of four years would not be a 
very great sacrifice. 1 should have ima
gined that the Government of India 
should have come forward and said that 
those State Governments should be 
reimbursed to the extent that they have 
collected.

Shri C. D. Deshmukh: Who will get 
i t?

Shri Bansal: The money 7 The Fin
ance Minister can always find it, and 
he is going to find the money tomor
row.

Mr. Chairman: The question is as to 
who will get the money.

Shri C. D. Deshmukh: There are a 
very limited number of people who will 
get it. Except that, the money will not 
go to the actual consumers. TTiey have 
collected it from thousands of con
sumers who cannot be traced easily.

Mr. Chairman: Whoever can be traced 
may be paid. Why should their case be 
prejudiced 7

Shri C. D. DeshmnUi: We do not take
that view.
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Shri Bansal: I am fa te fu l  to the Fin
ance Minister for pointing out that the 
salea-taxes have been collected from  the 
consumers and in any case the money 
will not go back to the consumers.

Mr. Chainnan: Further be says that if 
refund is allowed it will go to the mid- 
dle-men.

Shri Bansal: I fully agree with him 
that it may be one of the shortcomings 
of any legislation which authorises the 
State Government to refund the amount. 
Perhaps to that extent it could be said 
that wherever taxes have actually been 
levied, there is one particular lacuna. 
The Bill says “all such taxes levied or 
collected or purporting to have been 
levied or collected”. It means only in 
those cases where the sales-tax authori
ties have taken certain action that the 
laws would be violated, but where the 
sales-tax authorities have not taken any 
steps to recover the sales-tax, these cases 
will be outside the purview of this.

Mr. Chalrfaian: As a matter of fact 
it is quite clear. If no tax has been 
collected, it is all right; no tax should 
have been collected.

Shri Bansal: Perhaps it introduces an 
element of discrimination. An honest 
businessman is making his returns n Q r- 
mally to the sales-tax officer and so 
he is made to pay; he will be roped in 
this legislation. But a  businessman who 
has not been keeping any account or 
making any return— I know in Delhi 
there are a large number of unscrupu
lous piiddle-men who are trading in one 
name today and begin to trade m a dif
ferent name tomorrow— will be going 
scot-free even after the passage o f  this 
Bill.

Mr. Chairman: Is it the intention of 
the hon. Member that the tax should 
be collected from such persons to  re
move discrimination 7

Shri C. C. Shah: The words are “le
vied or collected”. If it is still uncollect
ed, it can be collected.

Shri Bansal: From  those people on 
whom no tax has been levied so far 7

Shri C. C. Shah: The Act levies the 
tax. Those who are liable to pay will 
be bound to pay even if the tax has 
not been collected.

Shri U. M. Trivedi: That cannot be.
Mr. Chainnan: Is it the interpreta

tion 7

Shri C. C. Shah: Yes. Sir. T |iat is the 
position.

Shri Bansal: I am not going to have 
your word for that.

Shri C. D. Deshmukh: My word is 
the same as his word because the word 
is there; that is what one can read from 
the provisions of this section. If the 
hon. Member will, read it, he will find 
that the sale or purchase must have 
taken place in an inter-State trade or 
commerce during that period from 1st of 
April 1951 to the 6fh of September
19SS. Then such laws imposing these 
taxes would be regarded as valid. Really, 
the last three lines need not have been 
put in there; they are put in there by 
way of abundant caution, as lawyers are 
fond of saying.

Shri Bansal: Even as it is worded,
this law will lead to a lot of discrimina
tion.

Mr. Chairman: May I just enquire V 
Will the taxes be collected from such 
persons as are liable to pay it 7

Shri C. D. Deshmukh: 1 should take 
It so; but it will not be levied on sales 
after that date— 6th September 1955. 
No transaction after that date will come 
within the mischief of this Bill. That 
is another expression the lawyers are 
fond of saying.

Shri K. C. Sodhla: What will happen 
to that Bihar company who went to 
the Supreme Court and got the judg
ment 7

Shri C. C. Shah: It will have the satis
faction of having got a judgment I

Shri Bansal; I know it is a very tick
lish issue. But even then, my advice 
would be not to proceed with this Bill 
and leave the position as it is. Govern
ment should try to bring early a com
prehensive Bill to regulate inter-Sutes 
sales-tax.

(f^rarnrwre)

^  ^  ^  I I
Ji? HTipp gwr t  ^  ^
#RT S w  * 1 ^  Pp>IT
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*T q f I ?ftT |

lit *TW '«r^  t  ^
ftr^  <TT r t  t  I * n f * ^
^  :aW  ^  g5T*lft ^  »Rft

^  ^  3tW
T>!# 1>t VtfSRT ^  3TT t  I

^  t w  *ftr j Z T - ^
Hr<d« #

^  !T^ 3tT^ ^T??iT I tsirnft ?fk q r 
^  T T  5Tff 5  I If?* « i % r T
*inT rft’f t #  f w  ^  T ^  5  'cftr
^  ^  t  Pf frsftT if 
5*TT̂  'T t^  iTW S^^nft ‘(cHI'H-
TRT ^  T^I^IT h m  I  ?ftT ^  ^
T(ft f w  t  I ^  JT?
^  ft? *HR ’TVmZ
v f a m r< ^  t*RT 5mr ^  t  w k  

firtr ^  «r»R ^
«F7K ^ t, iffT ??r »racft #  ^
»T<nf̂ fe Tt aft 'T̂ 5TT5ft ^  =^Ti^ «ft vf(X 
aft f’T n̂fl' ^ r f^  <ft '3'fT  ̂ «nR 
!fjrr?rf^  ^  t  ^  ^RriT ^  it^ insvRT 
>1??  ̂ ^5iT '»ii^*(i ft> f
TT*T ^  ^  ^ I ’jn  *n « t^<
W f  '’r m  ^  m  *T ^  ^
^ rts p T T  frfis W  S T ^  t  I ’TH'
^  t  'f?  ^
?n :| f w  STRTT I  :

“The King does no wrong’’.

JT^ T tf n n '
t  I ^  V p g a ^ RT,
ftnwft ̂  3TT p̂p?ft t, fPH?r ^
>n wmjfi Tt ^  i  w  cTt? 
ftnn arrar t  v f F f t s ^
t m r f t ^
*?^-'Br?nT ^  ftnj; i?7T>T-3i?nT ?rft^
#  ̂  f , ?tVt  jPTT >7̂  f s n ^  ft> ^
t  i r  JT5 Tfft, ^

t, g #  » i^ d ^ gR  T  rJ^  frnjr qJH 
I ^  «>.I^X\^H «Pt 5ra^t?r % r 

?W?ft ^ n<i*i <(i<i ^i ^ft»T '*!*( w  
iTTsfr TT T m  |  ^

?w  ^  ^  ^  sftr
<rm jrt I ?iTi| t  «TT#

?nft ?TT»»! ^pinft | i

«r»R ^  ^  jRra’ ^  w  I  ?ftT sn r  h  
^  t  ^  ’i^  *»T. ^

im r  ^  +IHH1 ?̂TTT ^  ^  atfRTT ^  
? P ^  3 tM T  T t» IT  I

«ft ?fto i t o  l?m<S: ?[5ftiT ^  ^
¥  ^ ? T T f ^  5ft ^  S r m  «iT I ^ s flw  
^  ^  R r t r x  H U
cw  4 |  ^  w rair «rr i

Shri C. D. Pandc: According to the 
judgment of the Supreme C ourt?

« f t  ^  ^  3 R M  spiq^ft ^
^  f tra  f w  t  I t  <Tf# W  

^  T f T  g  I ^  ^  -^l^<SI i
ftr f W f t  ^  f  ^
tm r  ? ftT^r » i V f ?  |  i
> T ^  i r a l r o  ftrsr 5 ^  t  ? ft r  f t  
? K 5  ^  ^§r<HA«i f^T5fl' f f  t  I

3ft «ift a rp ft
^ T f ^  «ft ^  5T^ ^  iR t I q ? #  
qr1%!Trffe ^  *pt^  trt ^
^  «»T I ^  i

Shri Pataskar: In 19S3, the Supreme 
Court itself held the opinion that no 
such thing was necessary.

Shri Heda: I am not referring to the 
decision of 1953. 1 am referring to the 
recent judgment. According to that, 
the State Ooveniments had no
power unless Parliament passed an 
enabling law to le w  intei;-State sales- 
tax. My point is that the State Govern
ments were fully equipped with their 
own legal departments; they had their 
own legal advisers and all that,

Shri Pataskar: Even the Supreme
Court agreed with that in the begin
ning.

Shri Heda: The whole point is that 
I am referring to the latest decision.

Shri C. D. Deshmukh: The hon. Mem
ber suggests that the Law Officers of 
the State Governments should have vio
lently disagreed with the first judgment 
of the Supreme Court and advised the 
States not to impose the taxes.

Shri Heda: No, Sir. I am sorry to
point out that the article in the Consti
tution is quite clear and if the State 
Governments would have in spite of the 
decision of 1953 desired the Parliament 
to pass an enabling Act there would 
have been nothing wrong. But, nobody
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bothered over it. What I was pointing 
out was that the feeling is increasing in 
the minds of people that whatever the 
Government does, whether it is under 
the Constitution or whether it is under 
the laws or not, it will be validated 
simply because people’s will is the 
sovereign thing and the Parliament is 
there to legalise anything which later on 
might be found to be as an illegal 
one.

5̂  ^  IT? i r a

t  ^ .....................................................

Mr. Chairmaii: How much more time 
will the hon. Member take 7

1

5-32 P.M.

Mr. Chairman: Then he may continue 
tomorrow.

The Lok Sabha then adjourned till 
Eleven o f the C h c k  on Wednesday, the 
29th February. 1956.




