571 Code of

3. The Rubber (Production and
Marketing) Amendment Bill
as reported by the Select
Committee—3 hours.

I shall now ask the Minister of
Parliamentary Affairs to move a
formal motion with regard to the
approval of this report by the House.

The Minister of Parliamentary
Affairs (Shri Satya Narayan Sinha):
1 beg to move:

“That this House agrees with
the allocation of time proposed by
the Business Advisory Committee
in regard to the Government legis-
lative and other business which
has been announced by the
Speaker today.

Mr. Speaker: The question is:

“That this House agrees with the
allocation of time proposed by the
Business Advisory Committee in
regard to the Government legisla-
tive and other business which
has been announced by the
Speaker today.”

The mation was adopted,

‘Mr. Speaker: So, this becomes the
Allocation of Time Order of the
House. '

CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL—Conitd.

Mr. Speaker: The House will now
proceed with further consideration of
the motion moved by Dr. Katju on
the 16th November, 1954, namely:—

“That the Bill further to amend
the Code of Criminal Procedure,
1898, as reported by the Joint
Committee, be taken into con-
sideration.”

The amendments for circulation of
the Bill for eliciting opinion thereon,
for recommitting the Bill to the Joint
Committee and for the adjournment
of the consideration of the Bill already
moved are also befére the House.
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The House is already aware that 15
hours have been allotted to the motion
for consideration of the Bill, out of
which 12 hours and 20 minutes have
already been availed of, thus leaving a
balance of 2 hours and 40 minutes.
This will mean that the general dis-
cussion on the Bill will continue upto
about 2-50 p.m., when the amendments
and the motion will be put to vote.

How much time will the hon. Minis-
ter take to reply?

The Minister of Home Affairs and
States (Dr. Katju): Forty minutes.

M. Speaker: He will take about 40
minutes., That means, I will call upon
him to reply at about 2 O’ Clock.

Thereafter, the House will take up

the Government Resolution by the

Minister of Commerte and Industry.

Dr. Lanka Sondaram (Visakha-
patnam): Sir, I would like briefly to
intervene in this debate, though, as a
Member of the Select Committee on
this Bill, I had occasion to make my
contribution to the extent possible.
The object of my intervening today
is to right the record of the state-
ments made in particular by my hon.
friend the Home Minister and also my
esteemed and hon. friend Pandit
Thakur Das Bhargava, with reference
to the attitude of newspapermen to
Clause 25 of the Bill.

In order that there may not be any
misunderstandings about the attitude
of the newspaper world, particularly
the Federation of Working Journalists
in India, to this Bill, I would, with
your permission make two or three
brief quotations from the statements
made in the debate so far by the hon.
Home Minister, and alsoc by my hon.
friend Pandit Thakur Das Bhargava.

[Mgr. DEPUTY-SPEAKER in the CI':uir.]

Moving the motion for consideration
of this Bill, the Home Minister said
as follows. I am quoting from page
404 of the uncorrected record of the
16th instant.
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[Dr. Lanka Sundaram.]
“Leaving that aside, the Joint

Select Committee have gone the

whole way to satisfy the Press.”

I wish that the Press were satisfied
as a result of the deliberations of the
Joint Select Committee. Later on, on
the same day, the Home Minister said
the following. I am quoting from page
406 of the Uncorrected Debates of the
16th instant. This is what he said:

“No one, not a single individual
has ever said anything against a
Sessions Judge. The Sessions
Judge represents the highest form
of judicial integrity, of judicial
independence in  our judicial
system, below the High Court.”

On the following day, my hon. friend
Pandit Thakur Das Bhargava, for
whose  experiences as a parlia-
mentarian I have the greatest regard,
unfortunately enfered into a contro-
versy on this question on the attitude
of the newspaper world to clause 25,
in particular, of this Bill. On the
17th instant, this is what happened—
1 am quoting from page 737 of the
Uncorrected Debates:

“Pandit Thakur Das Bhargava:
The Press people. This is what
fell from the mouth of the hon.
Home Minister.,

Dr. Katju: Yes, yes. That is all
right. When they gave evidence
before the Select Committee, they
said that they would rather pre-
fer to have the case either in the
High Court or in the Sessions
Court.

Shri 8. S. More: No, Sir.

Dr. Katju: Very well, I with-
draw that ......
- - L] L]

Pandit Thakur Das Bhargava:
What I was submitting was that

the Press people are not the last
word on the subject.”

Then, later in the speech of my
hon. {friend Pandit Thakur Das
Bhargava Dr. Katju intervened and
said the following. I am quoting now
from page 741 of the Uncorrected
Debates:

A e
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“I share with the Press people
the desirability in the public
interest that this matier should
be investigated in the very first
instance by the Sessions Judge,
because all Magistrates, according
to my learned friends there, are
under the thumb of the police and
the executive machinery, and by
God’'s grace, only the Sessions
Judge enjoys the completest
impartiality, integrity, inde-
pendence and fairness; and I
therefore say, let the trial be by
him.”

I have wearied the House with these
quotations, because I find I am called
upon as perhaps the only newspaper
Member of the Select Committee,
present in the House during the course
of this debate, to set at rest one
important point. The House would
remember that immediately after my
hon. friend the Home Minister made
these interventions and statements, the
Secretary of the Federation of Work-
ing Journalists, Mr. Chaturvedi, issued
a public statement completely denying
that the Press, as alleged or as stated
by my hon. friend Dr. Katju, were
satisfied with the clauses as emerged
out of the Select Comittee.

Dr. Katju: May I say this? I said
that leaving aside what the Press
called their fundamental objection to
the change of the procedure at all,
they said that they did not want this
thing to be made from a private com-
plaint into a complaint by Govern-
ment. Leaving that aside, they were
agreeable to the procedure. They
have said that if their whole position
is not accepted on the main point,
then the procedure is much better than
the procedure suggested in the Bill.
That is what I have been saying alk
along.

Dr. Lanka Sundaram: I am glad my
hon. friend has seen the point I have
sought to make. I want to continue a
little longer, so that I would have the
record completely clear on this point.

I am in a sort of delicate position.
As a Member of the Select Committee,
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1 have got access to the proceedings of
the Committee. But I do not know
to what extent I can make a reference
%o them. But with your permission,
1 would only make one small quota-
tion, because the summary of the
proceedings of the Select Committee,
as printed in the proceedings of the
Joint Select Committee, circulated to
the House, are unfortunately not com-
pletely clear on this point. This is
what is written on page 118 in the
Summary of the evidence printed in
the Report of the Select Committee,
as circulated to the House. Para. 2(4)
won page 118 reads:

“It is preferable to have the
procedure laid down under
' 'section 194 of the Cr. PC....... "

I would like to emphasise the word
“preferable’.

Here, I have got the proceedings of
the Select Committee. I would not
quote from it, but I reguire the
indulgence of the House to say exactly
what happened in the Select Com-
mittee, when Mr. Rama Rao, spokes-
man of the Federation of Working
Journalists, gave evidence. It so
happened that I was the man who put
him the leading question. My question
was:

“Possibly, your case is that the
existing law is sufficient, and the
present law of bringing in the
state should not be there.”

The answer was—I am quoting
again what Mr. Rama Rao said—
“Exactly so”. In other words, the
‘whole case of the pressmen is, and
<continue to be, section 194, but not
«<lause 25 of the Bill as is before .the
House this afternoon.

I hope that the hon. Home Minister
‘would not forget this important point.
If he is passing any legislation under
duress, naturally he and Government
thave got to bear the consequences of
Lulu legislation under duress. 1 do
mot want to introduce any contro-
wversial or heated arguments in this
matter, but I feel, in the light, parti-
soularly, of what the secretary of the
¥Federation of Working Journalists,
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Mr. Chaturvedi, said, the Press .is not
completely convinced that this parti-
cular clause 25 in this Bill is all what
they want.

Most of the speeches which were
made so far during the course of this
debate unfortunately overlooked one
very important point concerning the
Fourth Estate, and that is what is
called “pleading privilege”. No news-
paperman worth his salt would ever
reveal the source of information in a
court of law, and you know that he
cannot be sued for contempt of court.
That is an inalienable privilege which
has been there with the newspaper-
men all over the world. And I hope,
under the new procedure sought to be
created through this Bill, parti-
cularly, clause 25 and the related
clauses 92 and 114, will not tamper
with this important prnnlege of the
newspaper world because once’ that
is destroyed, the very foundations of
journalism, honest, competent and
truthful ]ournahsm. would have been
destroyed.

Having said this, I would like to
draw the attention of the Home Minis-
ter to one other important point, since
I have quoted his references to the
District Judges of India. I am not
here to impugn the integrity of the
Judges, especially the Judges of
Sessions Courts in this country. I had
occasion to know some of them per-
sonally, and I say, they are really
men of integrity, and they do their
duty by the people and the State.
But let not my hon. friend forget
what no less a person than the Chief
Justice of India, Justice Mahajan, said
recently in the Punjab, about the
manner in which the District and
Sessions Judges have complained to
him about the interference of Minis-
ters and other official sources in their
day to day work. (Interruption) Still
my hon. friend does not remember it.
That is why I had to quote that parti-
cular paragraph of his speech while
my hon. friend intervened ‘n the
debate when Pandit Thakur Dar
Bhargava was on his feet. on the 17th
of this month.

Having said this, -1 would ' like té
draw the attention of this' Housé te
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[Dr. Lanka Sundaram.]

one of the most important passages
of the Report of the Press Commission.
I am quoting from section 7, and I
assure the House that I am not quot-
ing out of context, because it is a
point of importance, which I want my
hon. friend the Home Minister not to
forget:

“It is also wvery desirable in
public interest that there should
be, in suitable cases, a magisterial
inquiry, and a police investiga-
tion, in respect of serious allega-
tions agaihst a public servant,
even if the public servant himself
is unwilling to initiate proceed-
ings and clear himself of the
charges.” .

The House will notice that the Press
Commission put it in a wvery mild
form. It made a reference to suitable
cases only. The sum and substance of
the case of the newspaper world, as
laid out in evidence, in cross-exami-
nation, by the spokesmen of the
Federation of Working Journalists, in
the Select Committee, and also in their
memorandum, was that some sort of a
guarantee like this must be there,
instead of automatic presentation on
the procedure sought to be initiated
by a public prosecutor before a Court
of Sessions. I wish the hon. Home
Minister would not forget this point
also.

Mr. Deputy-Speaker: Who is to
decide which case is suitable?

Dr. Lanka Sundaram: That is the
point. In fact, my hon. friend does
not tell the House who exactly is the
person to decide.

Mr. Deputy-Speaker: Therefore, the
secretary has been clothed with that
power.

Dr. Lanka Sundaram: I will come
to that'point later.

Shri 8. 8. More (Sholapur): It is
the Cabinet decision.

Dr. Lanka Sundaram: Here the pro-
cedure under clause 25 and the rele-
vant section is that the Public
Prosecutor of the district will lay the
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case before the Court of Session. Now,
the newspaper world says and the
Press Commission has said that there
must be a preliminary official investi-
gation which must precede this.

Dr. Katju: Section 194 on which
reliance was placed, refers to the
Advocate-General laying the informa-
tion before the High Court. The
Advocate-General cannot do that
without the previous permission of
the Government.  Similarly, the
Public Prosecutor is not to lay the
information on his own. He must get
the prior permission of the Govern-
ment to do so.

Dr. Lanka Sundaram: But, still the
point that I have raised is not
answered. Somebody must move at a
certain stage. Which is the initial
stage where somebody moves in the
matter?

Dr. Katju: Government.

Dr. Lanka Sundaram: Government,
that amorphous body which has far
too many limbs which do not move
sometimes and which unfortunately
move in hurry at some other times.

Mr. Deputy-Speaker: If Govern-
ment is amorphous, then what is the
substitute?

. Dr, Lanka Bundaram: The substance
of the case of the pressmen is indi-
cated in their memorandum to the
Select Committee. With your per-
mission, I will make a brief quotation.
I am quoting from paragraph 9 of the
memorandum of the Federation of
Working Journalists: It is this:

“In a Welfare State which is
assuming responsibility for the
- dafly needs of the citizen and
where vast amounts are expended
on developmental works, it is diffi-
cult for any journalist to avoid or
evade the duty to criticise or
comment upon the conduct of
public officials.” .
1 do not want to read the whole
text. The important point is this
The Press, by doing this, is exposing
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tteelf to both civil and criminal action.
This is what the memorandum says:

“In the criminal court, if the
writings are defamatory, the paper
has a good defence only if it comes
within the exceptions mentioned
in Section 499 of the IP.C,
namely, that it was publication in
good faith and without malicious
intent for public good, of com-
ments on public servants in the
discharge of the public functions,
and that the comments were made
honestly and the person making
the comments honestly believed
the facts to be as stated therein.
In the case of civil libel, the
responsibility is much heavier.
But these risks are taken, because
the editor and the Press are con-
vinced of the righteousness of the
cause and are reasonably certain
of the accuracy of the facts.”

Now, what happens under the
Criminal Procedure Code as it is
sought to be promulgated under the
present Bill as emerging from the
Select Committee? I can say that the
so-called scurrilous Press and papers
indulging in character assassination
will go underground, and will dis-
appear from the field temporarily.
But what happens to the honest and
upright working journalists? They
cannot take the risk of publishing
anything about matters which jnvolve
public " interest, with the result that
the whole Press will automatically
become sulky and will not be in a
position to discharge its duties, not
only to the public but even to the
Government by pointing out cases
where exactly wrongs are being com-
mitted by public servants. I regret,
as a working journalist who has been
for thirty years in the field—and I
happen to be still a working journalist
today—I regret such a situation has
arisen. I am most anxious that my
hon. friend the Home Minister should
protect himself against being called
the principal instigator in this country
for a police State. And, even at this
late stnge, I am suré he will relax a
little, possibly relent a little more and
ao exactly what he has done in the
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Select Committee. I have said so in
my minute of dissent that I was
amazed at the resilience shown by the
Home Minister in the Select Com-
mittee. A number of points have
been softened, and I am perfectly
willing to acknowledge it as I have
done in my minute of dissent. But,
in regard to this particular matter, Iz
is not still too late in the day, because
the second stage of discussion is
coming on and we have got any num-
ber of opportunities to put our heads
together. I assure him that the honest,
upright Press of the country is behind
the Government. The elections are
coming very soon and the immediate
result of the promulgation of this
particular Bill will be, I am sure—I am
speaking from this side of the House,
Mr. Deputy-Speaker—will not be to
the advantage of Government. In
their own self-interest, they should
not do anything to tamper with the
hoary, customary traditions of the
Fourth Estate. I have already given
it in my minute of dissent And I repeat
it here that nothing should be done
to destroy the pleading of truth.

Having said that, I have one or two
observations to make and I do mnot
wish to detain the House any longer
on this point. I made a reference to
that in the Select Committee and I am
also making this here, Mr. Deputy-
Speaker, that verbal slander has not
been brought within the scope of this
particular Bill. It has also been
mentioned in the memorandum of the
Working Journalists. To my mind,
verbal slander and written defamation
ought to be placed in the same cate-
gory. This is a lacuna which has got
to be filled up. 1 asked my hon. friend
the Home Minister in the Select Com-
mittee, and I repeat that request
here, that he will set a time limit for
what he calls bringing in a legislative
measure to bring in slander within the
mischief of the law of the land.
Without that, I am afraid, this parti-
cular Bill will be incomplete and will
not meet the requirements of the
situation. '

Mr. Deputy-Speaker: Slarder is an
offence under the Penal Code,
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Dr. Lanka Sundaram: But it has got
to be adjusted.

Mr. Deputy-Speaker: How? It need
not be a cognizable offence,

Dr. Lanka Sundaram: Just as the
law of defamation has been altered
now under this Bill, this has got to
be readjusted.

Mr. Deputy-Speaker: The law of
defamation is not sought to be modi-
fied here.

Shri 8. 8. More: My friend is
making a mistake. In the English law
slander and libel are of two cate-
gories. But, as far as our law is con-
cerned, they come under the defama-
tion clause.

Mr. Deputy-Speaker: The Code of
Criminal Procedure amendment does
not modfy any substantial law. It is
only procedure. Till now it has been
a non-cognizable offence. Under this
it is sought to be made cognizable, if
it is against a public servant.

The Deputy Minister of Home
Affairs (Shri Datar): No; only the
Public Prosecutor will file the com-
plaint.

Mr. Deputy-Speaker: That is even
much short of making it a cognizable
oftence. The Public Prosecutor has to
file the complaint in proper cases, if
the libel is against a public servant.
That is the only distinction.

Dr. Lanka Sundaram: What I was
suggesting is this. This matter has
been gone into by the Select Com-
mittee on the last day. The minutes
are clear on this issue. I do not say
that slander is not covered by the
existing law. As the law of procedure
is sought to be altered it must also be
brought on all fours with libel.

The other point is, that some of us
in the Select Committee felt and which
I have mentioned in my minute of
dissent, that where the newspaperman
is acquitted honourably, he should be
given costs. In fact, I went to the
extent of saying in the Select Com-
mittee that if you give the benefit of
doubt to the newspaper, then it need
not be given costs. But, where there
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is a complete discharge, there must be
costs provided for (Interruption).

Dr. Katju: I only said that you
should raise this on the floor of the
House.

Dr. Lanka Sundaram: I hope the
hon. House will not forget this parti-
cular point because, as you know,
many journalists are not rich people,
and the entire weight of the State is
benind the prosecution and, when they
are acquitted, they must be provided
with costs. As long as the case is
pending before a court of law they
stand to lose their jobs.

Shri 8. S. More: That should not
apply to the Press only: it should
apply to other political workers also.
We are also not rich persons.

Pandit Thakur Das Bhargava: Why
not- ordinary men?

Dr. Lanka Sundaram: I have the
greatest admiration for my friend
Mr. More's intelligence but we are dis-
cussing here the pressman’s position.
We are not discussing about a civil
wrong or a private wrong. We are
dealing with offences against the State
and the entire resources of the State
are placed behind the prosecution.

No one in this country, no news-
paper worth the name is willing to
protect the scurrilous Press. But by
acting against the scurrilous Press, do

" not destroy the honest Press that has

been a source of strength to the com-
munity during the freedom fight and
which is bound to be the strength of
the government today or tomorrow.
My hon. friend may not be there for
ever; nobody knows what will happen
the day after tomorrow. Nobody can
tell us. Let us not try to destroy the
honest and upright Press. What I am
anxious is that in the Bill, as it finally
rshapes out of this hon. House, nothing
should be done that will undermine
the foundations of honest and upright
journalism conducted by men of
integrity and character.

Shri Alekar (North Satara): 1 have
been watching the progress of the
Bill for the last four days and I find
that there is only one-way traffic lead-
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ing to the rescue home for the accused
only. It is represented that the accus-
«d is harassed, his civil liberties are
curtailed and that his rights are being
violated. Appeals have been made for
sympathy towards the accused so that
the House may run to the succour of
this innocent and poor angel. Big
#guns in this House are all arrayed on
the side of the accused. Great legal
Juminaries who adorn these benches
and practise in the High Courts and
ithe Supreme Court are also on the
wside of the accused. I am practising
for more than thirty years at the Bar.
1 have also defended the accused. But,
1 find that there is also another party
in a eriminal trial, not only the accus-
«d. He comes very often with a
‘broken leg, a maimed hand, injuries
in his head or in some other parts of
the body. Sometimes he tomplains
that his father is done to death, his
:son murdered, or his other relatives
:sent to heaven. Very many times he
says that his house is set on fire, his
property looted and his valuables
stolen. But the miseries of this poor
«<reature do not invoke any sympathy
or have evoked any sympathy so far.
‘It appears as though his pitiful cries
:g0 unheard and that he sits here dumb
as if he is the real accused waiting for
a sentence either of death or banish-
mment to be pronounced on him,

. What I would like to press in this
House is this. The rights of the
accused for a fair trial should never
be denied and there should be abso-
Tutely no hindrance in his way for
‘proving his innocence. I yield to none
in that respect. But what I urge is

that the interest of the complainant-

also should be equally taken into con-
‘sideration. I know that a defence
wounsel or a pleader is at his best
when he is defending an accused, and
all his resourcefulness and intellect
shine at their best in full refulgence
when he is cross-examining the com-
plainant or the witnesses on his side.
He is so devoted and truthful and his
fidelity towards his client is such that
‘he is wholly engrossed in securing his
Telease.  But there is also another
aspect to the case, and it is a social
mspect. While it is the duty of the
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advocate or the counsel for the defence
to defend, at the same time we as
legislators here have also to look to
the social aspect, that is, the effects on
society which this particular pro-
cedure or way of trial has and the
consequences that emerge from it. A
pleader, when he gets a ready bail
from the magistrate or the judge,
thinks highly of him. When he sees
that the judge or the magistrate has
got an acquitting tendency, he extols
him, but what are the reactions of
the masses outside? If we go to them
we shall find that when they see that
the accused, who are charged with
heinous crimes, are released on bail,
they look upon it with a sense of fear
and dismay. When they see that
persons whom they know to be guilty
are acquitted in the criminal courts,
there is a sense of horror in them and
they think that these persons are let
loose on society to harass and tyrannise
the common man; that is how they
look upon it.

I have discussed the provisions of
this Bill with certain Bar Associations
and also with the common man. The
common man says and asks perti-
nently: Are these provisions going to
convict the real culprits and that they
will not be allowed to go scot-free?
That is how they loox at it. They ask
whether a large number of accused,
whom they know to be guilty and are
let loose on society, practising tyranny
and bringing goonda raj in villages,
will be affected by this Bill. That is
how their mind works, and that is
their prime concern.

I at once agree. that the agency of
investigation has to be improved. It
must be properly trained and they
must do it vigilantly, without
corruption, and with honesty. There
is no doubt about it. I have also
spoken to the people that they must
be equally bold and come as witnesses
against an accused who has real‘ly
committed the offence.

But when all this is done, there is
also another position which we have
to take into consideration. There are
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[Shri Altekar]

certain peculiar positions which are
given to the accused which make the
side of the complainant really weak
and vulnerable. I should like to point
out that in the times to come—though
as a matter of fact at this stage we
will not be able to introduce this re-
form fully—we shall have to consider
whether the accused should also be
viewed with equality along with the
complainant. He is immune from
eross-examination; he cannot be called
upon to get the oath administered to
him. I at onge agree that the general
public in this country is illiterate and
it is ignorant, and an accused can be
easily outwitted by a clever prose-
cutor, no doubt. But is the category
of the accused as such entirely
different from that of the com-
plainant? Does he belong to quite a
different stock than the one from
which the complainant and his wit-
nesses come. They also are equally
ignorant; they also are equally
illiterate; and they also can be easily
outwitted in a crimimal court. We
have always witnessed that. When
we see that the accused has committed
an offence when a certain case is made
against him, the prosecution has laid
the evidence and the witnesses are
cross-examined and it appears to all
intents and purposes that the accused
has committed an offence—is it not
desirable and is it not just that he also
should be called upon—on oath I
would say? This time may not be
suitable for that, but should we not
make an innovation—of course, we
have made to some extent this time—
that he should be called upon to ex-
plain the circumstances and nature of
it, and state his case and submit him-
self for cross-examination on oath?
Otherwise, what will happen is that
there will be certain circumsgtances
which are unexplained and which he
alone can explain, and for want of
an explanation he will get the benefit
of doubt. If he is brought in a crimi-
nal court, he enjoys all the facilities
of hiz being questioned in any way
and he may not answer any questions,
but #f for the same purpose he is sued
in a civil ‘eourt, the situation is
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entirely otherwise. Take for instance
the case of a criminal breach of trust.
If he is sued in a civil court for money
regarding which breach of trust is
created, of course, he will have to put
in his written statement and he will
submit himself for cross-examination;
his accounts would be challenged and
he will have to explain the wvarious
entries and if there are some inter-
polations or changes in the accounts
books, they will all be brought to.
light in the cross-examination, but if
the matter is taken in a criminal court,
no one can cross-examine him; simply
the accounts will be seen; there may
be room for doubt and he will get the
benefit of doubt. I would like to say
that this situation which obtains now
is rather anomalous in a society which
is advanced, in a society which is
civilised and well educated.

I would like to say that the
difference  between these positions
must be minimised and they should be
brought on a par at the earliest possi-
ble opportunity. Of course, education
will have to be spread, the economic
conditions will have to be improved
and the status of the general public
enhanced to a great extent; no doubt,
that will have to be done, but unless
this particular aspect is taken imto
consideration, I would say that in

. many cases, this question of doubt will -

leave many accused, who are really
guilty,  free from being punished.
Therefore, I would like to say that the
innovation that is being made, that is,
offering of the accused voluntarily for
the sake of cross-examination is a step
in the right direction. With all that
it has got its handicaps. If he does
not offer himself for a cross-examina-
tion, no adverse comments can be
made. That will not in any way be
taken into consideration by the judge.
Under these circumstances; of course,
the usefulness of this particular pro-
vision is really doubtful, but with all
that, what I congratulate the Home
Minister upon is that an innovation is
being made. When fifty years ago it
was introduced in England, there was
also opposition to it to a great extent.
But now that it has been introduced,
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I would say that we would like to
watch and know and get the
experience as to how it works—
whether it places the accused under
a greater handicap, whether it helps
him, and so on. All these things will
have to be seen and ultimately we
shall have to move in the proper
direction as time, opportunity and also
the circumstances in the country will
justify.

I would like to say that the change
that is being made is for the good,
though of course it does not go far
enough. We shall always have to bear
in mind the objective conditions.
They may develop in the course of
some years. But we shall have to bear
in mind that we have not, as yet,
reached that particular status for
effecting a radical change.

I would then go fo the important
fact, a great innovation, rather, I
would say, that is being made in this
amending Bill. That is in connection
with sections 161 to 173. Up to this
time, the accused was in a position to
have the statement of the complainant
and his witnesses when they were
being examined and had stated any-
thing which was different from what
they have stated before the police.
According to the provision that is now
being made, under section 173, all
these statements, all the documents
that are there for the purpose of
reliance by the prosecution will be
placed not only on the table but in
the hands of the accused long before
the actual trial begins. The accused
will know fully and quite well where
he stands, what he has to answer and
who are the witnesses and what they
are poing to speak against him. All
the material necessary for being pre-
pared for cross-examination at the
trial will be in the hands of the
accused. As the Chief Presidency
Magistrate of Bombay has said, this is
rather over-generosity. Another one
has said that this iz rather a
dangerous innovation. I would say
that in view of the desire for having

an expeditious trial, the innovation

that is being made iz worth the
“experiment, because this will give all
the material readily in the hands of
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the complainant and the accused go-
before the court. All the materials
will be there. The charge will be:-
framed and after the framing of the
charge, the next date will be appoint-
ed on which the evidence will be led:

and the accused begins to cross-
examine the complainant and the
witnesses. There will be sufficient

opportunity for studying the case. I
would rather say that this would not,
in any way, act as a handicap to the
accused, because all the material is
there, all’information is there and he
knows precisely the charge against
him.

Then again, when the accused
appears before the court—of course, at
that time, there will be nothing by
which he will be taken by surprise—

.there is absolutely no difficulty for
him to cross-examine the witnesses for-
the prosecution. It is claimed that
there should be two opportunities for
cress-examination. I would like to
bming to the notice of the House that
in a sessions trial, there is only one
opportunity for cross-examination. At
the time of the committal, hardly, in
95 cases out of a hundred, any cross-
examination is made, As a matter of"
fact, all the material is there when
the cross-examination takes place only
once in the Sessions Court. When it
is contended that the witnesses are
not being watched, while they are
deposing before the court, I would:
also like to submit that the pleader or
the counsel who is engaged in the-
Sessions Court hardly appears in the
Magistrate’s Court. He sees the wit-
nesses and the complainant for the-
first time in the Sessions Court.
Therefore, 1 submit that there is
really no handicap in the way of the
accused. On the contrary, I would
like to say that before any witness is
examined on oath, before any witness
appears there in the court, all the-
material, all that the witnesses have
stated,’is in the hands of the accused.
There will be now a very effective-
opportunity for the accused to-
approach the witnesses for' the prose-
cution which is already done in many
cagses. They will now know exactly
who is guing to say what. They wilh
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know all this. Here, everything will
be completely in their hands am}"s’t
will be very easy for the accused’ or
his partisan to approach the other
:gide. It is a risk that is being taken.
I say that in view of the particular
risk that is being taken, the change
that is being sought in section 162 is
also desirable. First, it was intended
that section 162 should be abrogated
.altogether. But now, the Joint Com-
.mittee has in a modified form, restored
it and has provided, that the com-
-plainant also should be in a position
“to contradict his witness if he becomes
hostile and speaks differently and
:goes back upon his statement before
“the police. Now; there is a difference
iin the position as it obtained formerly
;and as it is now. Thewhoiewﬂenee
“hat is given by the mﬂm!&md
‘the witnesses beforethepohcebm
‘the hands of the accunq. 1 the wit:
nesses are won over or. intimiidaged
:and they turn hostlle. it is but just -
and consistent with the principles of
‘natural justice that just as the accused
‘has a right to contradict the prose-
-cution witnesses if they have said a
«certain thing before the police and a
-different before the magistrate, the
«omplainant also, when he has placed
.all the cards in the hands of the
:accused, should equally have the right
“to contradict his witnesses if they turn
"hostile.

Then it was contended thai the
‘police take down anything that wit-
‘ness may not say and such things
:are found written in the statement of
“the police. It might have been so in
times that have gone by. But now,
‘when the statements of the witnesses
are to be handed over to the accused—
‘they are to be given in the hands of
“the counsel for the defence, the police
will have to take into consideration
“this particular provision and they can-
‘not now take down a thing which the
“witnesses may not stand by. It is not
‘possible. If, under such circumstances,
“the witness gets back and turns hostile
and does not say what he has stated
“to the police, I think in the fitness of
*things—and it is consonant with
matural justice—that the complainant
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also should have the right to contra-
dict that witness.

About the section regarding com-
mittal proceedings, it was stated that
when the depositions of material wit-
nesses before the Magistrate are taken,
the accused is gagged, that he is not
given the right to cross-examine at
the time, and is required to stand
dumb, and hence the provision is abso-
lutely of no use. I do not see eye to
eye with those who criticise this pro-
vision. It is a fact, well known, that
when a party is absent, when his
pleader is mnot there, when the
depositions are = taken even before
Magistrates or a Civil Court, the
pleader on the other side asks many
leading questions. When the accused
-is present, and his pleader also is

present, it will not be possible for the
pmsecutmn to ask leading questions.

-Thiat will be a check. The presence

of the accused and his pleader will
be a check wupon asking leading
questions before the Magistrate. Then
again, it is intended for the purpose
of speedy trial. As a matter of fact,
in 95 per cent of the cases no cross-
examination in committal cases is
taken before the Magistrate. Here also
the procedure will not be in a
different form. It will be virtually of
the same type. When I discussed the
question with some Bar Associations,
they have said that instead of mere
police depositions, there should be the
statement of the accused before the
Magistrate in the presence of the
accused and his pleader without any
right of cross-examination. That was
said by two or three Bar Associations.

Shri S. S. More: Were they criminal
lawyers or civil lawyers? )

Shri Altekar: They were all leading
practitioners at the Bar on the crimi-
nal side.

 Shri B. 8. More: No one who is
worth his salt will say that.

Shri Altekar: My hon. friend is en-
titled to hold his opinion. There is
no question here of being true to salt

. but to social justice. Those who are.

practising at the Bar, practising for*
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several years, have stated that instead
of having merely police statéements
for expeditious trial in this way, it
will be better if there are depositions
before the Magistrate in the presence
of the accused.

My hon. friend Shri Frank Anthony
asked: What is the use of having a few
depositions of material witnesses at
the time of the sessions trial? He said
that this will not be sufficient in order
to have a proper understanding of the
case for the complainant. But he fails
to understand, or he has not taken
into consideration, or has overlooked,
the provisions of sub-clause (3) of
clause 29. There it is stated that all
the statements of all the witnesses
before the police which they want to
lead in, the Sessions Court, all the
documents that are sought to be
relied upon, and in addition to it, the
depositions of material witnesses be-
fore the Magistrate will be supplied
to the accused before the sessions
trial begins and that will be sufficient
material for purposes of the Sessions

1 was told by some Bar Associations
that this new provision which is being
made for purposes of Sessions cases
should be for crimes punishable
otherwise than by death or transporta-
tion for life. But in so far as heavy
crimes are concerned, where there is
capital punishment or transportation
for life, the committal proceedings
should be retained; and after having
the experience or seeing the results as
to what happens in other Sessions
cases the new procedure should be
extended to these very serious
offences. When the judiciary and the
executive are separated—as I find is
the case in Bombay—and Magistrates
are relieved of many of their executive
functions, they will find sufficient
time, and the trial with respect to
these committal proceedings in serious
cases can be expedited and they can
be finished say in four weeks or so.
This new procedure that is laid down
for the purpose of Sessions cases
should be for offences other than those
for which there is capital punishment
or transportation for life.
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The fundamental principle that it is:
better to allow ten guilty men to-
escape rather than to allow one-
innocent person to be punished is
quite right. But that is an extreme
case that has been taken into con-
sideration. What is intended by that:
is that the innocent person should not.
be punished in any way, and that care-
and attention should be paid to see-
that no innocent person suffers. - But.
that does not mean that the portals:
should be flung wide open for the ten.
guilty to go scot-free, Let the guilty
be brought to book and the innocent
allowed to go out in an honourable-
way. The important question that is
troubling the minds of several people:
is how real offenders who have com-
mitted crimes would not escape from.
the criminal courts and be free to-
make a goonda raj. We have to look
at’ this problem in a calm and con-
siderate way without in any way
infringing upgn the liberties of peace-—
ful citizens.

My hon. friend Shri Gopalan sara
that 50,000 accused acquitted by the-
courts, were quite innocent. I would
like to bring to the notice of the-
House that in cases where the accused
are allowed to go scot-free by giving,
the benefit of doubt, they are not
necessarily innocent. We find in.
several cases that the judge or the
magistrate remarks that though
morally convinced, according to the
law he is not in a position to convict
the accused. Therefore we have to.
pay great attention in laying the
foundations of a procedure which will
not in any way handicap the defence
and at the same time will not allow
the guilty to escape. That is the-
important factor we have to take into.
consideration and in the light of that
analyse the changes that are ght to-
be made by this amending Bill.

Whenever any changes are made in:
the criminal law, a cry is raised by
the Opposition that it is intended
against them.

Shri 8. 8. More: Why "Opposition?
Even some respected Congressmen
said that.
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Shri Altekar: I would like to say
“that it is not intended against them
or their party. I would say that it is
not the proper way of approaching
the question. It is not intended speci-
fically against any party; it is intended
against only one class, the class of
criminals. This class is above any
party, above any caste, above any
«creed. It is only intended against that
-and none else.

Then, a charge was made against
ihe Select Committee that it has not
taken into consideration section 109
‘and 144 of the Criminal Procedure
‘Code. I would like to point out that
the Joint Committee was wise in not
touching these sections, because these
-are important sections and whenever
much important sections are dealt
‘with, that matter must be spemﬁ.cal.ly
‘before the public.

When this amending Bill was
‘published in the Gazette these sections
were not there, Therefore, the Joint
‘Select Committee rightly thought
-that unless public opinion is elicited on
these sections, unless they know what
people think about them, it was not
desirable to make any modifications in
‘these sections. I would like, inci-
dentally, to bring to the notice of the
House that certain remarks were
made in connection with a situation
‘that arose in my constituency, that is
North Satara District. There is a
sugar factory there to the manage-
ment of which the peasants had
rented their lands about thirty years
ago. The lands were ' improved by
better cultivation and irrigation, which
naturally gave high profits to the
factory. The peasants thought that
they ought to get a higher rent for
their land. A compromise talk was
initiated and ultimately they actually
arrived at a compromise, and in the
light of that rent notes were exem.lted
Ain many cases.

Shri 8. 5. More: It is not correct.

Shri Altekar: At that time some
persons who did not belong to that
particular region, came there and®™—I
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would not like to use harsh words—
inspired the peasants to start an agi-
tation. It was stated to be a satya-
graha, but 1 know the facts. Many
villagers, many peasants in the village,
were intimidated. They were asked
not to come to terms and not to
execute the agreements. The peasants
said to us: “We, as a matter of fact,
are willing to get these executed; they
are in our interest; but we are being
intimidated, we are being frighten

Shri 8. S. More: That is not a correct
statement.

Shri Altekar: That is my consti-
tuency and I have first-hand informa-
tion of the situation.

Shri 5. 5. More: I have got super
first-class knowledge, because I too
have visited that place. :

Mr. Deputy-Speaker: Bath the state-
ments- may be correct, as they come
from hon. Membears.

Shri Altekar: So, when a certain
situation is created, when a certain
agitation is started under the name of
satyagraha, which disturbs the peace
in that area, certain provisions of law
have to be made use of. Before any
attempt is made to modify those pro-
visions, public opinion will have to be
consulted. Unless it is elicited it will
not be desirable to touch these sec-
tions, and therefore the Select Com-
mittee has rightly not affected these
sections.

1rMm

Shri §. §. More: Does it mean that
the House commanded the Select Com-
mittee to take all those provisions into
consideration? If that is accepted, the
House was wrong?

Shri Altekar: The whole criminal
procedure was there before the Com-
mittee. But the Committee thought
that as regards important sections
which provide for establishing peace
and tranquillity in the country, and
the amendments in respect of which
were not published in the Gazette and
specifically placed before the -public
and their opinion elicited on them, it
would not be desirable or justifiable
to touch these sections unless such
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Ipublicst‘mn was made. That was the
view of the Select Committee, and I
‘think it is right in every way.

Mr. Deputy-Speaker: The hon. Mem-
ber has taken sufficient time.

Shri Altekar: I will finish in four
.or five minutes. My hon. friend Shri
R. D. Misra stated that there were ten
‘big wvolumes of opinions that were
.given for consideration, that there
were opinions of various High Courts,
Bar Associations, Judges and so on,
.and he asked how could the Select
‘Committee go through all these in
:sixty-five hours which were at their
disposal. My hon. friend is a pleader
practising at the Bar. He must know
that in order to argue a case for one
Thour before the court a pleader has to
work for several days. When these
volumes were supplied they were
gone through by the Select Committee
Members and they were properly con-
:sidered. Of course with all that labour
_ ‘preceding, they have considered all
-guestions in these sixty-five hours.

There are several other points, but
1 would not like to take the time of
‘the House. I would say what I have
to say when the clause by clause dis-
-cussion comes in. I wanted only to
‘make these general observations that
‘1 have made, and I submit that the
Report of the Joint Select Committee
'should be accepted with certain
whanges that I have suggested and
‘would like to suggest.

Mr. Deputy-Speaker: I find still a
‘number of hon. Members wanting to
‘speak. But there is no time. I have
1o call upon the hon. Minister to reply
at 2-10. Even assuming it at 2-15,
he can conclude before 3 o'clock. By
3 o'clock the question will be put and
‘the other work will commence. There-
fore we have only an hour or an hour
‘and a few minutes for the other
Members to speak. I will allow fifteen
‘minutes for each Member, I will call
upon two from this side and two from
the other side apd thus do equal
.justice to both sides. I will now call
upon Shri Sarangadhar Das. In calling
‘upon Members I have also to bear in
‘ming the number of timés that an
hon. Member has got up.
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Shri S. 8. More: Young men will
have an advantage!

Shri Sarangadhar Das: (Dhenkana!—
West Cuttack): 1 am the youngest of
all!

Shri U. M. Trivedi (Chittor): Those
who were on the Joint Committee need
not take up our time now. The others,
I submit, may be given more
opportunities to speak.

Mr. Deputy-Speaker: They did so
at the earlier stage; they never parti-
cipated in the debate when the Bill
was referred to Select Committee. But
the other hon. Members who speak
have developed the habit of speaking
again and again and they complain
against those hon. Members.

Shri Sarangadhar Das: I endorse the
view already expressed by many
Members, both on the Treasury
Benches and on this side, that it is
not desirable to pass any piece-meal
legislation like this but to go over
the whole of the Indian Penal Code
and the Criminal Procedure Code and
bring them up-to-date in conformity
with our Constitution.

After doing that, the principal thing
that strikes me is this clause 25, that
is the insertion of a new section about
defamation. You know very well Sir,
that in the Constitution a privileged
class has been created. The Constitu-
tion has given special privileges to
the ex-Rulers, That is to say, altho-
ugh everyone is equal before the law,
although everyone has one single vote,
man or woman, the special privileges
that the ex-Rulers used to enjoy
durirg the British regime have been
continued: which means that a certain
class of people have been discriminat-
ed in feavour, or rather the whole
public has been discriminated against.
So it seems to me it i5 an age of dis-
crimination through which we are
going. Although we do say that we
want to establish an equalitarian
society and all that, in practice we take
recourse to discriminatory action.

I am amazed that many of the Mem~
bers on the Treasury Benches have said
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that this zmendment should not be
looked at from the party point of
view. Because almost everyone on this
side has opposed certain provisions
in the amending Bill, it is taken for
granted that everyone on this side
criticises the amendment from a pariy
point of view. That view is absolutely
wrong. We are all represemtatives of
the people; we represent the public.
We feel that the public is being repres-
sed or oppressed in a certain way,
while the Members on the Treasury
Benches may not feel so. So when we
say that a certain measure is objec-
tionable, it is not that it is objection-
able because it hits the Praja Socia-
list Party or some other party, but
because it hits the public, I will now
point out how it hits the public.

Under this clause 25 dealing with
defamation, power is being given to a
policeman, a constable, or a patwari or
a chowkidar to take the permission of
the Public Prosecutor and sue a mem-
ber of the public or even a Member
of this House.

Shri Lokenath Mishra (Puri): Well,
you are wrong. No permission of the
Public Prosecutor is there. His per-
mission is not necessary.

Shri Sarangadhar Das: He will go
to the Public Prosecutor—the Chowki-
dar will—and he will easily get the
permission.

Dr. Eatju: I imagine, if I may say
so with respect, that my friend has not
closely studied the provisions in the
Report of the Joint Committee. The
Public Prosecutor is to get the per-
mission, before he files a complaint, of
the superior officer or whatever it is.
The Public Prosecutor has nc right of
his own to file a complaint.

Shri Sarangadhar Das: I have not
said that. I have studied the Report
thoroughly.

Dr. Katju: I withdraw it then.

Shri Sarangadhar Das: It is easy for
any Government servant to get the
Public Prosecutor to recommend to
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the higher officer or the higher autho-
rity and get the permission, ........

Dr. Katju: What is the harm?

Shri Sarangadhar Das: While we
cannot get it.

Dr. Katju: Who are you?

Shri Sarangadhar Das: A member
of the public. I am a member of the
public.

Mr. Deputy-Speaker: Nobody pre-
vents.

Shri Sarangadhar Das: I have said
so many times that at the present
time in all the Governments there is
corruption, there is nepotism, there is
incompetency. ‘These things have
been proved by the Public Accounts
Committees, by the Estimates Com-
mittees and by all Committees, and
Auditors. You cannot say that we are
exaggerating things as you were say- .
ing three or four years ago. This has
al] been proved. But, no action is
taken. If a member of the public
criticises some one—a Minister or
Secretary—immediately, they come
down upon him and say that he is to
be prosecuted and punished while a
member of the public has no right to
do anything or to prosecute a con-
stable who defames him unless he gets
the permission of the Government to
prosecute the constable or patwari or
anybody. In this matter, there s dis-
crimination. Government servants
from top to bottom are protected
against any attack from any quarter
while the public are being gagged that
they can’t say anything. The moment
they say, they come within the mis-
chief of this section.

I wish to know from the Home
Minister what the Governments of
West Bengal, Madras and Bombay have
said about this section,

Dr. Katju: About the defamation
matter?

Shri Barangadhar Das: About sectionr
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things have been kept back. (An
Hon. Member: Secret.) I challenge the
Home Minister to place these opinions
on the Table of the House.

Pandit Thakur Das Bhargava
(Gurgaon): If they are printed, who
cares? In regard to commitment,
almost all the Governments have
opined against it. Yet we have got the
commitment proceedings.

Dr. Eatju: I think those documents
have been circulated.

Pandit Thakur Das Bhargava: Your
report says that almost all the Govern-
ments have concurred in this opinion.

“pr. Katju: The opinions of the
Governments that you want will be in
Book D or Book C.

Shri 8. S. More. These opinions are
conveniently summarised. That is
what he means to say.

Dr. Katju: He wants the whole,
In extenso?

Some Hon. Members: Yes.

“Shri Sarangadhar Das: The opinions
of the three Governments, particularly,
West Bengal, Madras and Bombay,
should be laid on the Table of the
House.

Dr. Katju: On defamation? I shall
give them to you.

Shri 8. 8. More: The original.

Dr. Katju: I cannot multiply the
original. Original is one. I can give
a copy of it tomorrow.

Shri K. K. Basu: True copy.

Dr. Katju: Is it in order, Sir, for
any hon. Member to say that he wants
a true copy, signifying ........

Mr, Deputy-Speaker: Any copy
becomes ‘true’ if the words ‘true
copy' are added at the end.

Shri Sarangadhar Das: Therefore, I
feel that this clause should be deleted.
The provisions that we have now, as
far as criticising government servants
are concerned, and whatever punish-
ment is to be meted out to them

494 LSD.
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according to the present law is suffi-
cient. There is no use making this
provision so that there may be no
criticism. In recommending this, I say
to those of my friends whe had asked
not to look at it from a party point
of view, that, no matter which party
is in power, there would be people
outside who can see things, who can
listen to grievances from the public
and express them. Today a certain
party is in power, There may be some
other party later on. Some day my
party may come to power. (Some
Hon. Members: No chance.) Please
do not get away with the feeling that
when I state like that that I am
anxious to come over there. That is
not the point. (Interruptions) That
is not the point.

Mr. Deputy-Speaker: Order, order.
The hon. Member may address the
Chair. He can come here at any time.

An Hon, Member: That i= not a
crime.

Shri Sarangadhar Das: They are
taking my time.

Mr. Deputy-Speaker: The hon
Member may go on.

Shri Sarangadhar Das: No matter
what party is in power, there will be
people in a democracy who will eriti-
cise that party and so, when this
recommendation is made by me that
this provision should be deleted from
this amendment, I say this for the
good of every party. I do not wish to
take any more time. My time has
been taken away by these people.

Mr. Deputy-Speaker: Ten minutes
for each hon. Member. Thirty-five
hours have been allotted for the clause
by clause discussion.

Dr. Krishnaswami (Kancheepuram):
I shall attempt to finish in ten minutes
or even earlier.

My hon. friend the Deputy Minister
of Home Affairs, intervening in the
debate the other day, said that the
amendments were calculated to
improve the tone of the administra-
tion of our criminal law. He spoke
of the yellow Press, not a wise thing



601 Code of

[Dr. Krishnaswami]

to do, especially as we are likely to
dub most papers with which we dis-
agree as yellow. He talked of 36
crores of our people who are interest-
ed in the administration of criminal
law.

There is a great misunderstanding
of the attitude of the Press, on the
provisions of this Bill. If I refer to
the views of journalists, it is with a
view to correcting an error into which
the Home Minister and his deputy
have fallen. The Home Minister main-
tained that the Press was anxious to
have a section similar to section 194
of the Criminal Procedure Code. The
statement i d by Pr 1 two
days ago is that they are not in favour
of section 194 at all. What they were
told by the Select Committee was
that there was a provision in the
United  Kingdom authorising the
Attorney-General to prosecute after
obtaining permission from the Home
Secretary. The Pressmen pointed out
that there was a similar section in the
Code of our country. But—and this
is the important point—they were not
in favour of an amendment being
introduced when there was already a
provision to that effect in the shape of
section 184 in our Criminal Procedure
Code. They suggested further that it
would be better if there was no dis-
crimination made between public
servants and private citizens. In so
affirming, they were on solid ground
and the minority of the Press Com-
mission appears to have given doughty
support to this standpoint and has
done better justice to the cause of
freedom than the . majority of their
colleagues on the Press Commission.
The minority has said:

“There seems to be no support
for the view that the criminal law
as it stands does not give suffi-
cient protection to public servants.
The difficulty that might be felt
by public servants serving out-
side the. country cannot be a
ground for conferring the pri-
vilege of exemption from normal
processes to all public servants,
The Criminal Procedure Code

22 NOVEMBER 1954 Criminal Procedure

602
(Amendment) Bill

prescribes special procedure under
section 197 in the case of prose-
cution of some public servants,
magistrates and judges acting in
the discharge of their official
duties, but they should not be
allowed the benefit of the extra-
ordinary procedure of being
exempted altogether from exami-
nation prior to taking cognisance -
of the offence in cases in which
they are the complainants.”

It is not just that public servants
should be placed in a special category,
that the State should incur expenses
on their behalf, and that the resources
of the State should be utilised for this
purpose.

Mr. Deputy-Speaker: I suppose
that it is when the public servant is
accused while acting in his public
capacity that this privilege is given.
Is he not normally entitled to get re-
imbursement?

Dr. Erishnaswami: Yes, he is
normally entitled to get reimburse-
ment if it is proved in a Court of law
that the allegations levelled against
him are unfounded. But here, the
expense is incurred by the State once
it initiates proceedings. There is no
provision made for tne public servant
paying damages to the State or com-
pensation if the case against him is
proved. It is a significant difference.
When we are contemplating reforms
in the realm of criminal jurisprudence,
we must take account of the time
spirit, the constitutional provisions
under which we are working and more
particularly the fundamental rights
and the new administrative and politi-
cal set-up in which we are living.

My hon. friend the Home Minister
knows better than any other hon.
Member in this House that Govern-
ment have been taking steps to sepa-
rate the judiciary from the executive.
True we have our quarrels with the
Government on the pace at which such
separation is taking place, but nobody
disagrees with the objective. Any
reform of our Criminal Procedure
should necessarily take account of the
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new administrative set-up and should
not run counter to the new set-up
visualised.

The Criminal Procedure Code has
been in vogue since 1898. All amend-
ments ihat have been made urntil now

have not touched the framework of "

the Code. The new amendments
introduced by my hon. friend and
approved by the Select Committee are
of a fundamental nature and in many
respects go against all established
canons of civilised jurisprudence. I
shall deal with only four aspects of
the new reform, committal proceed-
ings, disputes relating to immovable
property, and the new provision—
modification of sections 161 and 162
and the modification of the new pro-
visions relating to punishment for
perjury.

I have not been able to understand
the purpose served by amending the
procedure relating to committal pro-
ceedings. The basic foundation of a
committal procedure is essentially the
gravity of the offence alleged to have
been committed by the accused. The
more grave an offence, the more strict
scrutiny is required, and therefore
double scrutiny has been envisaged, in
all  established systems of criminal
jurisprudence. Now, it is irrelevant
who the complainant is. What is
relevant is the nature of the offence.
.Can there be any rational justification
for distinguishing between a private
complainant and a policeman? We
have to ask ourselves why this dis-
tinction has been made. It is an inno-
vation. It has been justified on two
different grounds by my hon. friend.
Firstly, he relies on statistics and
suggests that 90 per cent. of the cases
are committed automatically to the
Sessions Court; secondly, he points
out that police reports are likely to be
more disinterested than complaints
made by private persons. ‘1 am afraid
that the first ground would have little
validity in the new set-up. In the

past when the magistrates were under

the control of the executive, there was
reason for expecting that they would
perhaps unconsciously act under the
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influence of the executive and there-
fore automatically commit all accused
to stand trial in a Sessions Court. But
in future they would be under the
judiciary. But the second point has
some substance. May I ask my hon.
friend a question? If police reports
are so disinterested in character as to
entitle their being classified into a
separate category, why have a com-
mittal procedure at all, or rather why
have a shadow of a committal pro-
cedure? A novel procedure has been
recommended by the Select Com-
mittee, My grievance against the
Select Committee is that they have
not had the courage to go the whole
hog with my hon. friend the Home
Minister and drop the committal pro-
cedure  altogether. If you are to
provide for a committal procedure,
you cannot take away the valuable
rights which have been given to the
accused in the interests of fair hear-
ing under our Criminal Law. The
advantage in the previous committal
proceedings was that the accused could
cross-examine and obtain discharge.
The Select Committee have amended
the Bill to permit the accused obtain-
ing discharge, but how is he to be
discharged if he is to be merely a
silent spectator of events, if he cannot
cross-examine witnesses, and if the
documents that are placed in his
hands do not give a complete picture
of the case against him? The accused
is made under the new provisions to
state his whole case and is put in a
very disadvantageous position.

There is another aspect of the
matter which I hope the House will
consider. We must realise the diffi-
culties of magistrates. The nature of
the charge depends, after all, on the
type of the evidence before the com-
mitting magistrate. But if untested
evidence is placed before the court the
magistrate might commit the accused
on a more serious charge for trial in
the Sessions Court. I should like this
aspect of the matter to be gone into
more thoroughly, and when the time
comes for clause by clause discussion,
I hope to have to say something about
it. I trust that the Deputy Minister
of Home Affairs and my friend the
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Home Minister will keep an open mind
on this issue and will attempt to meet
the wishes of the vast majority of us
in this House.

This is not a party question. This
is something which transcends party
barriers. This is a question which
deals with the fundamental principle
of a fair hearing for the accused. It
is idle prattle to suggest that 36 crores
of our people are interested in seeing
that the guilty are punished and that
in the process if an innocent man is
punished it is not a matter of serious
consequence. What, after all, is the
basic consideration which has motivat-
ed my hon. friend in simplifying this
procedure, or at any rate attempting
a simplification of procedure? The
motive of Government seems to be
speed. By all means let us have
speed, but let us not have speed at
the expense of justice. Because,
fundamentally we have to realise that
unless people are confident that they
are going to have justice in our courts
of law, there will not be any respect
for law.

1 should like now to deal with the
amendment dealing with offences
relating to immovable property. The
amendment in the shape it has emerg-
ed from the Select Committee is the
most confusing and muddled piece of
reform that I have ever come across.
The old section of the Criminal Pro-
cedure Code laid down that the
magistrate had the power to enquire,
after taking evidence, as to which of
the parties was in actual possession.
Who was entitled to be in possession
and the title to property were
questions to be determined by the
Civil Court. The Criminal Court,
according to the old Act, exercised
what in the lawyer’s parlance is term-
ed preventive jurisdiction. My hon.
friend the Home Minister was logical
when he suggested that the magistrate
was not to decide possession, but to
attach the property and then leave it
to the parties to go to the Civil Court.
This proposal had attractive features
about it, but there was one considera-
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tion against it which I believe was
taken into account by the Select Com-
mittee. They thought, as many in this
House do, that this procedure would
in all cases lead to litigation in Civil
Courts, which might be avoided if the
magistrate puts somebody in posses-
sion. The other party might vanish
into thin air as has happened in many
cases of which we are aware. How-
ever the framers of the new amend-
ment err in assuming that they have
found’ a short-cut to litigation. I have
never come across in all my know-
ledge of Criminal Procedure or Civil
Procedure of a magistrate being asked
to decide a case within two months,
and if he does not decide it within that
period, of being completed to refer
it to the High Court. How is the
Select Committee or Parliament in a
position to determine the time-limit
for these cases? We can simplify the
procedure, but the High Court, after
all, which exercises the supervisory
control over the subordinate
magistracy, is in the right position to
determine whether a particular case
has been dealt with in leisurely
fashion, whether a particular case has
been  disposed of summarily or
whether a particular case has not been
heard properly. Besides, what is the
logic of the Select Committee suggest-
ing that the dispute should be referred
to the Civil Court, and to determine
what? Is a Civil Court to determine
who has been in actual possession?
Possession is a matter of fact. It is
not a question of law. We are, accord-
ing to the Select Committee, to have
a reference to the Civil Court and
worse, that Court is to have a time-
limit fixed for deciding this fact of
possession in three months. Then
later legal possession has to be deter-
mined, and I suppose afterwards the
legal title has to be adjudicated upon;
we are to have naturally a multiplicity
of suits. This is indeed speedy reform
with a vengeance. I make this recom-
mendation to the House that-it should
accept the new section 145 as amended
by the Select Committee, omitting of
course the two months’ period, and
retain the old section 146 of the
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Criminal Procedure Code which has
advantages no envisaged by my hon.
friend.

-1 now pass on to a consideration
of the most controversial reforms pro-
posed by my hon. friend. My task
has been rendered easier by the
labours of my hon. friend Pandit
Thakur Das Bhargava whose
researches into sections 161 and 162
extorted the admiration of the House.
1 shall confine myself to one or two
points which have not hitherto been
raised in this debate. The old pro-
cedure furnished the accused with an
opportunity of using statements made
to police officers, only for the purpose
of contradicting prosecution witnesses
who went into the box. This is a
most valuable right. The prosecution
could not use the statements as
primary evidence; it could not use
them even for the ourpose of dis-
crediting wit I rer ber that
in the original Bill there was a pro-
posal to use such statements for corro-
borative purposes. I am glad that the
Select Committee turned down this
proposal. But what is the amendment
that is suggested by the Select Com-
mittee? The amendment makes the
position of the accused, in some res-
pects, much worse than what it would
have been even under Dr. Katju's
original Bill.

Why should these statements be used
for the purpose of discrediting wit-
nesses? After all, statements made
to the police are the basis on which
a prosecution is initiated. If the
accused is able to cast doubts on the
veracity of these statements on which
the prosecution is initiated, why should
he not go scot-free? The Select Com-
mit_‘lee has given the right to the
police to use these statements for the
purpose of discrediting prosecution
witnesses. Imagine what the effects
would be. The statements made to the
police may be under duress. As you
are well aware, constituted as our
investigation department is, consti-
‘tuted as the police is, statements can
be extorted from witnesses. If the
witnesses are confronted by the
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accused, this fact would be brought to
light, and this in itself would tend to
act as a salutary check, on the police
“fabricating cases”. But if the police
declare certain witnesses to be hostile,
as can be done under the new law,
then what is likely to happen is that
the fact of police duress is likely to
be ignored, and may not count at all
in future, in our courts of law.

Further, hostile witnesses may run
the risk of facing prosecution on the
ground of their having been perjured
witnesses. These are facts which have
to be appreciated by the House, so that
it may realise that this radical amend-
ment, which has been made by the
Home Minister and the Select Com-
mittee, tends to deprive the accused of
a valuable right and puts a premium
on evidence given under duress.

I believe it was my hon. friend
Pandit Thakur Das ‘- Bhargava who
referred to police reports and police
statements and said that many of these
statements were summaries of what
were alleged to have been made to
policemen. What ground is there for
your giving additional rights to the
police to use such <tatements to dis-
credit hostile witnesses? If the basis
on which a case is built z.llapses, then
the accused must be released. There
is no sense in attempting to weight the
scales against the accused. [ do feel
that here we are against one of the
fundamental premises which governs
my hon. friend's thought prucess.

The Home Ministerahas in many
speeches, pointed out that he is one of
those who feel that the accused are
having a gay time in our courts of
law, that many of them are acquitted,
and most of the accused deserve to
be convicted. Holding such views as
these, I am not surprised that he
should have pleaded for more powers
being givén to the police. I am all in
favour of investigation of crimes, but
I do feel that these powers which are
given to the police will work to the
detriment of the accused; that a fair
hearing that we wish to assure the
accused, and which is enjoined on us
by the Constitution, will not be
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possible. “Procedure prescribed by
law"” will be reduced to a farce, if we
accept these suggestions of the Select
Committee. I yet hope the hon
Home Minister will keep an open
mind, and at least partially revise his
approach to these questions pertaining
to criminal procedure, so that Parlia-
ment may not be led into error and
the people may not curse us for
having abandoned a welfare State in
favour of Police Raj.
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Shri Sadhan Gupta (Calcutta—
South-East): In the short time that
is available now, it would be impossi-
ble to go into the details of the clauses
or even perhaps to refer to all .the
clauses of the Bill that are mis-
chievous. Therefore I shall confine
myself to the salient features in the
Code and refer to clauses as little as
possible,

It has been mentioned by more than
one hon. Member that this Code is a
‘British law. I can say at once that
I am not a stutipathak of British law
like Mr. Deshpande. Of course, 1
.once was. I could not help that be-
cause the propaganda let loose by the
British and even supported by some
of our national leaders had convinced
me that the law that the British gave
us was at least just, whatever tyranny
they might have imposed upon us.
But, through my practice in courts
and particularly through my political
experience, I have learnt to detest
British law, at least as far as the
punishment of crimes and procedure
in the matter of crimes is concerned.
The British came not on a mission of
philanthropy but with a definite and
sinister object, the object of looting
‘as much as possible from our
impoverished land. For this, machinery
was necessary and the Criminal
Procedure Code was part of such
machinery. The first Code, as far
as procedure in the mofussil
courts is concerned, was enacted
in 1861. With the memory of
the Sepoy Mutiny which had just
shaken British power to its roots, with
a spirit of nationalism smouldering
and sometimes even bursting forth
in minor explosions, with growing
indignation and hatred against the
British indigo planters and tea planters
and other ruthless representatives of
British imperialist and capitalist enter-
prise, the Code was what it was ex-
pectedtohe.nlawfullotaap.iritn!
contempt for the civil liberties of the
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people and their right to be protected
from the arbitrary interference by the
executive and, particularly, the
oppressive and corrupt police, As
expected, it made the police the
supreme arbiter of the destinies and
allowed them a free hand in harassing,
oppressing and terrorising the people
of those days in the name of investi-
gation and security for good behaviour
and so forth. It gave the magistrates
the unrestricted right of restricting
the civil liberty and the public and
even the private activities of the citi-
zens. True, there were certain good
provisions. The provisions regarding
trials, with certain exceptions, were,
on the whele, satisfactory and even
commendable. But, this was only to
be expected because, however
oppressive a tyrant may be, concilia-
tion must necessarily form a part of
his tactics of oppression and exploita-
tion. The better provisions—whatever
provisivns there are—for protection
against the executive, and particularly,
against the police, came much later
and as a result of the discontent of
the people against oppression.
Mr. Deshpande will perhaps correct
his lofty impressions about this British
law when I tell him that such pro-
visions as those prohibiting use of
police  statements for corroborating
prosecution witnesses and only limit-
ing them to contradiction were not
given to them- out of grace, but were
forced in order to conciliate a seething
people. Even the right of habeas
corpus, which is the elementary right
in every civilized jurisprudence, was
conferred only the other day on High
Courts, apart from High Courts in the

" Presidency towns and even in their

case the jurisdiction was confined only
to the limits of the presidency area
of the town. I said that the provisions
regarding trials were on the whole
satisfactory, but even there, serious
inroads were made. All sorts of
special courts were created where
difficulty was apprehended. There
were courts of special magistrates;
jury trial was not made universal, and
of course, when need arose, the Code
was freely superseded by laws pro-
vidimg for special courts and special
tribunals, of which we cherich such
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horrid memories. This Code has an
ugly history and an anti-national back-
ground and it is being sought to be
amended. There can be hardly any
doubt whatever that such a detestable
Code does need amendment; it needs
amendment to provide a procetdure
which will secure justice with speed
and little expense, and as a necessary
corollary to the need for securing
justice, there should be adeguate and
full opportunities to the accused for
defending himself. In a land which is
supposed to be independent and demo-
cratie, it must also de-bureaucratise

the administration of justice and pro- -

vide for the association of the common
people with its administration as much
as possible. Above all, it must
guarantee that the innocent citizens
do not have their civil liberties inter-
fered with or be harassed by the police
or even those guilty citizens have not
their civil liberties unduly interfered
with or unduly harassed. It must also
establish equality between all citizens,
from the highest to the lowest, in the
economic, political or administrative
hierarchy. The tests by which this
Bill must be judged are precisely
these very tests. The Home Minister
has given a list of the good things
that the Joint Committee has done,
but what we are concerned with is
not whether the Joint Commitiee has
made a very reactionary Bill a little
less reactionary, but whether the
Joint Committee has given us a Bill
which secures speedy and inexpensive
justice and offers adeqguate oppor-
tunities of defence to the accused.
Does the Bill rid judicial administra-
tion of bureacuracy and associate the
conmon people with it? Does it
secure equality among the citizens in
any aspect of the administration of
justice? Does it protect citizens from
interference with their civil liberties
and from harassment at the hands of
the - executive and particularly the
police? In all these respects, this Bill
has not only miserably failed, but has
in fact rendered the British Code more
reactionary than it has hitherto been.
1 shall not deal with the details of

this matter. It has been discussed at

length by various speakers. In the
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name of justice, speedy justice, really
nothing has been done except to inflict
injustice on the accused; how in the
case of defence of the accused, the
rights of defence have been curtailed
and so on and so forth. In the matter
of judicial democracy, in the matter
of associating the common people with
the administration of justice, what has
been done is not to extend the jury
system, but to abolish the assessor
system. No one is in love with the
assessor system, but I must say that
where the jury system is not intro-
duced, the assessor system is at least
a better system than a trial by the
judge alone, because whatever the
limitations within which an assessor
works, he has an opportunity of giving
an opinion and he gives an opinion
which is supposed to help the judge in
arriving at a conclusion. That is not
a good thing, but that is a better thing
than having none of the common
people associated in the matter of
justice.

In the matter of using statements
made before the police, it has come up
for considerable criticism. 1 shall not
deal at length with that aspect of the
matter, because I have no time, but
there has been a recent judgment by
a judge in this very city in which he
said this about the manner in which
the police carries on investigation. It
was in a Press report and it appeared
in The Statesman of Friday. About
the manner in which the investigating
officer succeeds in getting witnesses,
the judge said that it does not require
much imagination to infer that facts
procured in this fashion not only could
hardly be called fair or independent,
but it amounted to almost extorting
from witnesses that the accused was
a murderer. That is how a Sessions
sudge of this city feels. It is pro-
vided that even in the case of state-
ments like this—extorted statements—
on the strength of that, prosecution
witnesses can be declared hostile.
What is the justice in it? A prose-
cution witness may be telling the per-
fect truth. Yet on the basis of a
statement which he perhaps never
made or which has been extorted
from him, he will be declared hostile
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and everyone knows—you know as a
lawyer—that once a witness is declar-
ed hostile, his evidence is of no use.
Why should the defence be deprived
of a favourable evidence because the
police chose either to extort a con-
trary statement or to write down in
the name of the witness a statement
which he had never made? On this

greund I strongly object to this pro- °

vision.

I have no time to go into the other
provisions, but I will just refer to the
provision about defamation, and in
particular Dr. Katju sought to support
his section 198B and so forth on the
ground that the Press Commission
wanted it. May I point out at once
that the Press Commission or rather
the working journalists in the Press
Commission disagreed with it, and
it is really the working journalists
who are concerned with the measure
and not others, and the working
journalists’ opinions are entitled to the
highest respect. Dr. Katju also said
that the Federation of Indian Working
Journalists wanted the procedure
under section 194, That is not correct.
The position that the Federation took
is amply illustrated in the proceed-
ings of the Select Committee and it
is also reiterated in their statement.
'ney have clearly indicated that they
are unreservedly opposed to any kind
of distinction between citizen and
citizen, whether President, Vice-
President or Rajpramukh. I entirely
endorse the view because there is no
sense in putting the President, Vice-
President, Governor or Rajpramukh
above everyone. If the President,
Vice-President or Goverror is entitl-
ed to respect, he must win the respect
by his own character, by his own
personality and not by virtue of
office. Can Dr. Katju point out a
single country in which the President,
Vice-President or Governor enjoys
these unusual rights,—rights in res-
pect of defamation, rights even in
respect of their position as witnesses?

P
Every witness is entitled to have his

evidence evaluated and every party is
entitled to have the witness's evidence
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evaluated without any consideration as
to his political standing which is di-
vorced from his personal standing, What
is provided is that the President or a
Governor or a Rajpramukh must be
treated on a footing entirely apart—
as if they were descended from
Heaven, in the matter of treatment of
witnesses. They could not be examin-
ed in open Court. They will not be
made to come and get into the witness
box. They will be examined on
commission. It is clear what kind of
impression it will have on a Court.
It would put a premium on their
evidence. For all you know, the
President may be a characterless
person in our society where the
President is elected by the Legis-
latures and where the Legislature is
under party control. It would be
possible for him to bribe his way to
Presidentship. It does not follow
that a President will always be like
the President we have or that a Vice-
President will always be like the Vice-
President we have. Therefore, why
should such persons merely by virtue
of their office have a privilege, &
privilege which they do not merit as
personalities? )

In conclusion, I want to say that
here is a Bill which in the name of
speed, strips the accused of his ele-
mentary rights of defence, in the name
of justice, makes the executive
supreme, in the name of giving an
opportunity to expose corruption,
seeks to stifle and strangulate the
voice of criticism. All this may be
good for Congress Governments, I
know all this would be excellent for
Congress Governments. They have at
least some Ministers in their ranks
who, though they get only Rs. 500
before the war, could yet display such
financial wizardry that they could put
up palatial buildings. All this may
provide a shade, a much-needed shade,
for many a shady deal. But I warn
the Government that people do not
think it is good for them. The
timorous ripples of doubt that arise
from the Congress ranks as a whole
and the protests that arise from our
ranks only reflect, very inadequately
reflect, the indignation of the people.
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The Government may find that ulti-
mately they have created more trouble
than they reckoned for. I would,
therefore, request them once again not
to play with the rights and liberties
of the people and I would request
that good sense may dawn on them
and they may yet withdraw the Bill
and present a proper Bill which will
secure civil liberties, which will secure
speedy and inexpensive justice, which
will secure the accused the rights of
defence and which will secure demo-
cracy in judicial administration or at
least do away with the rank
bureacuracy that prevails in the
judicial administration.

Mr. Deputy-Speaker: 1 am sorry
there is no time to call upon other
hon. Members.

Shri L. N. Mishra (Darbhanga cum
Bhagalpur): I have been waiting for
a long time. You promised me.

Mr. Deputy-Speaker: Of course. How
long will the hon. Member take? It
would not be right for me to give only,
say, five minutes. Yes, the hon.
Minister.

Dr. Katju: If I have the slighest
consciousness that the Bill was calcu-
lated to produce results which were
painted in such lurid colours by my
hon. friend who has preceded me, I
tell you I would tear up the Bill

Dr. Lanka Sundaram: You said that
last time.

Dr. Katju: So much eloguence has
‘been heard on this, I thought very un-
sentimental matter, that sometimes I
am amazed. The Bill contains no less
than 43, what I might call, major
amendments, and 20 minor amend-
ments. Hon. Members have spoken
about piecemeal legislation. I heard
it, and wondered, because every single
section of the Code of Criminal Pro-
cedure has been read over, considered,
pondered over, opinions invited and,
rightly or wrongly, we took a parti-
<cular view. To think of this thing as
a piecemesl legislation, as a tinkering
~with the infinite problem, is, if I may
say so, without meaning any offence,

_at least

22 NOVEMBER 1954 Criminal Procedure 623

(Amendment) Bill—

really a misuse of language and not
the proper way of deéaling with this
Bill.

Something was said about the Law
Commission. Hon. Members have been
supplied with four bulky volumes,
three of them are fairly
bulky, very closely printed. I had the
figures collected and I found that 27
State Governments have sent con-
sidered opinions on every single pro-
vision in the Bill. 13 Chief Ministers,
in their personal capacity or as official
heads of their cabinets, five Governors,
our Attorney-General, 11 advocates
from the States—I know personally
that they have written after consult-
ing the senior and junior members of
the Bar—and the Judges of the
Supreme Court have done the Govern-
ment of India the honour of having
gone through the Bill and sending the
Government their individual opinion.

Shri §. 8. More: The opinions of the
Supreme Court Judges on the pro-
visions of the Bill are not printed.
Only the replies given by them to the
memorandum that has been circulated
have been printed in Book C.

Dr. Katju: Mr. More will be welcome
to the Home Ministry. He shall have
the whole file placed before him. All
the Members will be welcome.

Dr. Lanka Sundaram: It is all over.

Mr. Deputy-Speaker: They say those
opinions have not been circulated.

Dr. Katju: They are there. The
Members have been supplied with
these four fat books. If you do not
have them, I ghall let you have them
this ewvening.

Mr. Deputy-Speaker: Has any hon.
Member on this side not been satisfied
with the opinions given, and has he
written to the Minister for those
opinions?

Shri 8. 8. More: The hon. Minister
made a statement that the Judges of
the Supreme Court replied to the pro-
visions of the Bill. My submission is
that before that, a very exhaustive
memorandum was circulated by the
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Home Ministry under the signature of
Dr. Katju, and the opinions were
elicited to that memorandum and not
to the particular provisions in the Bill.

Shri N. C. Chatterjee (Hooghly):
Their Lordships of the Supreme Court
have never tendered their opinion on
the provisions of the Criminal Pro-
cedure Code (Amendment) Bill. What
we have been supplied is, Book C,
printed from page 309 onwards, which
is in reply to the memorandum which
Dr. Katju had circulated prior to the
introduction of this Bill.

Mr. Deputy-Speaker: Are there any
independent opinions given by the
Judges of the Supreme Court regard-
ing this Bill?

Dr. Katju: The Bill follows the
memorandum. Book B contains the
opinions received on the Bill. Book C
contains the opinions received from
the Bar.

Mr. Deputy-Speaker: Whatever is
there, is there in the Bill. There is no
other opinion apart from what has
been printed. Very well

Shri N. C. Chatterjee: The hon.
Minister has said that the Judges have
been kind enough to record their
opinion on the provisions of the Bill.
What I am pointing out is that it is
only on the memorandum. It is only
fair if you could be good enough to
supply us copies of their opinions on
the Bill. They are very important
and are entitled to the highest res-
pect.

Dr. Krishnaswami: We should like
to have the opinions of all the Advo-
cates-General.

Dr. Katju: Very good.

Mr. Deputy-Speaker: The hon.
Minister may make it clear. If
opinions have been received from the
Judges of the Supreme Court only on
the memorandum, it is better to say
so. If on the other hand opinions have
been received on the provisions of the
Bill, apart from the memorandum, and
if they are being referred to here, it
is but natural for the other side to
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say that those opinions ought to have
been circulated.

Dr. Katju: Every opinion that has
been received has been summarised
either in Book C, or Book D and there
is no other opinion. The Bill closely
follows the memorandum, with some
minor changes. I was suggesting that
all the Judges of High Courts have
considered this measure. One hundred
fifty Judges, five Judicial Com-
missioners and 67 District and Sessions
Judges have sent their opinions on
the Bill

Dr. Krishnaswami:
approved of the Bill?

Mr. Deputy-Speaker: All the
opinions are there in the papers circu-
lated. What is the good of asking for
a synopsis?

Dr. Krishnaswami: He was referring
to the opinion of the Advocate-General.

Mr. Deputy-Speaker: He said there
is no other opinion except the ones
circulated.

Dr. Katju: Everything you find in
these books.

Mr. Deputy-Speaker: The hon.
Minister should be a little more pre-
cise.

Have they

Dr. Katju: Do you depend upon
these gentlemen to do me any favour.
I was suggesting that nearly 500
opinions have been noted and sum-
marised in these Books C and D.
Apart from that there are opinions
which were collected in the previous
years. Now what would a Law Com-
mission do?

Shri S. S. More: They would cross-
examine the witnesses.

Mr. Deputy-Speaker: I am not pre-
pared to allow this kind of inter-
ruption. Does the hon. Member want
the Minister to proceed or not? I am
not prepared to allow the hon. Mem-
ber to go on interrupting. He will
kindly resume his seat.

Shri 8. S. More: It is my right. I
have every right as a Member.
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Mr. Deputy-Speaker: The hon. Mem-
ber has no right to go on interrupting
and make the work of this House
impossible.

I am shortly going to put the
motion to the House. I shall then
allow the hon. Member to raise not
one hand but both the hands.

Shri 8. 8. More: Under what rule?

Dr. Katju: Any suggestion now at
this stage after about eighteen months
of travail and closest examination by
all the Judges, Advocates, associations
throughout the country, a number of
letters printed in the . newspapers,
editorial articles, that the matter
should be referred to the Law Com-
m:ssion would do no particular good
to this Bill, or this particular piece
of legislation. I do not want to use
provocative language, but this appears
to me to be only a dilatory motion.

This Parliament is not going to
surrender its authority, to abdicate its
functions, law-making functions, to
anybody. Supposing a Law Com-
mission is appointed today. Very
well, it takes, two years, three years,
four years, or only six months. It
makes certain proposals. It will be
open to Government to say: We agree
with the recommendations of the Law
Commission or we do not agree with
them. The whole report will be sub-
jected to examination. )

Let me give the House an instance.
Before this Bill was introduced in the
memorandum which was circulated it
was suggested that defamation may be
made a cognizable offence, the idea
being that in addition to the public
servant defamed who may go as a
private complainant, Government must
also have an opportunity of having
the matter investigated by a Judge.
Now that was mentioned in the memo-
randum in the month of September
1953. The matter went on. There
were discussions about it and opinions
were received on the memorandum.,
This very question was considered by
the Press Commission. Now the Press
Commission was an independent body.
The Press Commission has submitted

42 NOVEMBER 1954 Criminal Procedure 626

(Amendment) Bill

a one thousand page report. Most of
its recommendations have been
welcomed. At any rate, no one would
dare suggest that it was not an inde-
pendent body. It was presided over
by a distinguished Judge of the Bom-
bay High Court. All its members
were eminent public men. I will
single out one name, that of Shri C. P.
Ramaswami Ayyar, a most distinguish-
ed lawyer in his own time, a great
advocate, a civil administrator, a great
figure in our public life. By a
majority of seven to four the Press
Commission has reported, not on the
procedure,—I shall come to the pro-
cedure later—but on the main point,
that it is desirable that there should
be another mode of investigation into
this matter, it is said in so many words
that in addition to the public servant
défamed, Government should also
have a right to institute criminal pro-
ceedings and to have the matter
judicially investigated.

Having said so on principle, the
procedure they have suggested is not
a reference to the Advocate-General
or a reference to the Public Prose-
cutor, or the launching of proceedings
before a Sessions Judge or before the
High Court. They say that Govern-
ment should authorise the superior
authority,—if I am an inspector, then
my Superintendent, if I am a Superin-
tendent of Police,—then the Inspector-
General,—to go and launch a com-
plaint for investigation into that
matter.

This particular provision about
defamation which has been approved
by the Joint Select Committee, was
referred to as foolish, as retrograde,
as reactionary, as destructive of the
liberty of the Press and so on and so
forth. No one then said that this is
a matter which apart from Govern-
ment has also been considered by an
independent Commission and there-
fore the verdict of the Commission is
entitled to some weight. It is the
verdict of an independent, impartial
semi-judicial body, which has brought
an objective mind to bear upon this
matter. )
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This brings me, Mr. Deputy-Speaker,
to another point. As I said, the Bill
goes deep into procedure in a variety
-of its aspects. I do concede that every
single Member is entitled to rise and
say: “I condemn this particular pro-
vision.” Very good. But no one has
said, excepting one or two that in
this particular matter the Government
js fortunate enough to have the
majority view in support of it. So,
it is not purely the view of Govern-
mant; it is also the view of a Com-
mission. ’

Hon. Members have been saying:
“The Law Commission should go into
this matter so that there may be an
investigation by an independent body
and a variety of opinions may be
collected. The Press Commission has
been sitting for twenty-two months
and its recommendations will come
before Parliament in one form or an-
other. This particular matter has
come before you because it deals with
a subject of general interest, relating
to criminal procedure.

My submissoin, therefore, is that in
regard to this Bill, the matter has
been under investigation, has been
under consideration for the last three
years—from the beginning of 1951. I
say with all seriousness and with the
fullest sense of responsibility that no
one here is anxious in the slightest
degree to let any innocent man suffer.
No one is In the slightest degree
anxious to interfere with the main
proposition that the accused is entitl-
ed to the benefit of doubt; he is en-
titled to be presumed innocent 'till he
is proved guilty. But the state of
affairs in the country everywhere is
not sound so far as the administration
of criminal justice is concerned,
because there is so much delay. I am
not saying you should in any way
-hamper the accused in putting forward
of his case. But suppose you find
that two or three years elapse. I had
a case yesterday or day before yester-
day where commitment proceedings
lasted thirteen months. It was a very
abnormal case. The usual dgiay is five,
six or seven months; and the  trial
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before the Sessions Court commences
four, six or seven months later. There
are very few cases in which a murder
case is disposed of within twelve
months by the Sessions Judge.

I am not dealing here with the
quality of justice. But it is desirable,
as one hon. Member from here and one
from there said, that the matter
should be disposed of without delay.
If you keep an innocent man in jail
for twelve months, can you imagine
of a more shocking piece of cruelty,
with the trial and a sentence of death
hanging over that man’s head from
day-to-day?

That is the object of the whole Bill,
and I do submit that in this matter
the Law Commission will not be able
to render you any assistance whatso-
ever, because the matter has been so
fully examined from every conceiv-
able, every possible aspect by Judges,
by Public Prosecutors, by the highest
officers, by the Attorney-General, by
Bar Associations.

My friend Mr. Gopalan said—his
amendment is of a limited des-
cription—he says: circulate it or rather
refer it back to the Joint Select Com-
mittee for consideration of the matters
mentioned by me. And there specific
reference has been made to four, what
we call, preventive sections of the
Criminal Procedure Code. In a way
you may be right in saying it is really
substantive, or it is substantive cum
procedural. The Joint Select Com-
mittee tnok the view that it was an
important matter, it was necessary
that public opinion should be collect-
ed upon it, and it also said this—I do
not know whether it says so or not in
the Report—but at the meetings it
was suggested, let this stand out, let
it be referred for public opimion, to
the public at large, to the State Gov-
ernments, to the professional opinion
and the Government should bring for-
ward another Bill And then it was
said in one Bill all things have been
said about this matter or that matter,
if anyone suggests that something is
imperfect somewhere or requires recti-
fication it might be done.
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But what I was suggesting was that
those four matters, what you call the
preventive sections, that is sections 107
té 110 plus section 144, they stand
upon a pedestal of their own. They
are unconnected with the main things.
‘What is the meaning of the Criminal
Procedure? How should a case start,
how it should be continued, what
method of trial should there be—that
iz all that is Criminal Procedure in
substance.

Please remember that this is not in
any way connected with the Penal
Code. The Penal Code is quite
different. You may appoint a Law
Commission, or you may take any
method of investigation into the Penal
Code, and the Penal Code may say
that notions of criminality have
changed, a black-marketeer for in-
stance should not merely be given a
punishment of a fine of fifty rupees
or one month’s imprisonment, having
regard to the seriousness of his crime
he should be sentenced to seven years,
or that times have changed, new
crimes may have developed,- some
crimes may be minimised (some
crimes against property), some crimes
may be intensified or may be magni-
fied and so on. But that is all regard-
ing the Penal Code. It has nothing
to do with the Criminal Procedure
Code.

Similarly you take evidence. I am
saying this because some observations
were made that all these three things
were connected with one another. I
respectfully submit it is not so. What
is the Evidence Act. When I went to
the law college I was told that Evi-
dence Act means this: suppose a wit-
ness says ‘I have heard it’, produce him
to tell what he has heard; if he has
seen it, produce him to tell you what
he has seen. This is the gist of the
Evidence Act. It has nothing to do
with the Criminal Procedure Code.
The two things are different.

An Hon. Member: Law simplified!

Dr. Katju: My respectful submission
is that you cannot hold up the Crimi-

nal Procedure Code because the Evi-
dence Act has now become eighty
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years old and may require considera-
tion in the light of public opinion or
professional opinion.

I will not deal with this matter any
further because my hon. friend the
Deputy Minister has already dealt with
it, and that is quite sufficient for my
purpose,

‘What happened at the time of con-
sidering the motion for reference of
the Bill to the Select Committee has
again happened. There also these
points were raised, and I submit—I
do not say it binds anyone—but con-
sideration of a motion for reference of
a Bill to a Select Committee means
whether the House agrees with the
broad principles of the Bill or not. At
that time also there was a specific
motion for circulating the Bill for
eliciting public opinion. The House
turned that motion down. And then
my hon, friend Mr. Chatterjee wanted
its reference to a Law Commission.
That was also turned down, and the
House said ‘we will go into it". And
the Joint Select Committee consisting
of forty-nine Members, mostly emi-
nent lawyers, coming from all parts
of the country, acquainted with the
conditions prevailing in different parts
of India, they considered the matter
in a most painstaking manner, every
single thing. The House knows, and
the Members of the Select Committee
will bear me out, everyone brgught a
perfectly open mind to the discussion;
there was no question of guidance of
any sort or description there; and a
report has been produced before you.

The virtue of that report is this—I
had made a sort of summary here—
that out of all the points raised, the
difference of opinion is so slight. As
I said, there are forty-three major
amendments and twenty minor,
altogether sixty-three. Out of these
the one whieh excites the greatest
comment is defamation, and there are
six Notes of Dissent on it. On two,
one about honorary magistrates and
another about summons procedure,
there is one Dissenting Minute. Other-
wise this is a vast majority. Similarly
on two, that is section 107 and warrant
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ing Minutes, The biggest one, as I
said, was on ‘defamation That of
course has excited the greatest interest;
I do not know why. Because it is
really not a matter for lawyers; it has
got some polities into it.

Anyway, the Bill now comes before
you not on the authority of the poor
Government or of the Home Minister,
but it is backed by a large section of
Members of this House and the other
House who have bestowed pains over
it, who have bestowed time over it,
and taken a completely detached view
of the matter. Let us assure you—and
I think my friend Mr. More will bear
me out, and everyone will—that every
single Member of the Joint Select
Committee was, day in and day out,
that nothing should be done to
jeopardise the interests of the accused
person. Every single amendment
that has been made—though it may
be condemned now, I do not blame
that—was effected in order to proteet
the accused.

1 will give you just one illustration
and that brings me to the main point.
My hon. friend for whom I have got
great regard, dealt at length with the
commitment procedure, and he said
that he has been long in favour of
doing away with the commitment pro-
cedure altogether, that the accused
should go from the police direct to
the Sessions Court. He said that the
original suggestion that was made in
the Bill as drafted was a sound one
and should have been accepted. He
says that something has now been
«done, hotch-potch, neither fish, nor
fowl nor good red herrmg. He said,
1 am ashamed of that procedure; that
is what he said. I rubbed my eyes.
As a poor advocate, I always thought

- that the stronger the case, the more
‘moderate the language and the weaker
the case, the greater yow -shout and
the Judge pays you for it. I submit
T considered this because this is one
of the big poinfs raised in the debate
%y everybody. He maid Dr. Katju's
origihal Bill was quite all right, and
#his Bill is quite all wrmz ‘Why?

494 LSD.

22 NOVEMBER 1954 Criminal Procedure

(Amendment) Bill

Because, it is something extraordinary;
it does not allow the right to cross-

examination. I am a simple man. He
might have thought that this point
was clear. Shri Frank Anthony
caught it, Shri N. C. Chatterjee
caught it, Pandit Thakur Das Bhargava
caught it; everybody caught it. Were
these 49 people of the Joint Select
Committee blind, including Shri S. S,
More that they did not catch this
point?

Shri S. 5. More: He is inviting

- an interruption from me,

Dr. Katju: Why did they do so?

Pandit Thakur Das Bhargava: All
the Sti%e Governments supported it;
the Home Minister himself support-
ed it

Dr. Eatju: 1 won't yield They
may put the guestion to themselves
as to why the Joint Select Com-
,mittee had agreed to it.

Let us take the picture. Let
-assure you that I am not wedded
it. When we have the clause by
clause discussion, you may make any
change you like.  But, please con-
sider this from the point of view of

me
to

the Joint Select Committee. The
original Bill was constructed upon
two or three principles. First, the

diary statements, which, we all know,
are the very foundation of every
criminal trial. Say what you like, if
any prosecution witness departs in
anyway from the diary statement,

.the case is finished. You may say that

it is something cooked up by the
Police Inspector. If the defence
counsel is able to bring about a con-
tradiction or divergence between the
diary statement or the substance of
the diary statement and the statement
made by the witness at the trial itself,
the case is finished. That is, the
mmwhyﬂnysaidmtampy of
the diary statément should be ‘given
to the accused at the earliest possible
opportunity. The scheme of the Bill
85 presented to the  Hous¢ was that
in order to stop suborning or winning
over of witnesses, the statement
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should be recorded as early as possi-
ble under section 164 before a Magis-
trate on oath. You know, Sir, that by
merely recording, you do not make
that statement admissible against the
accused. What you do is, you bind
the witness down to a particular state-
ment. If he contradicts himself, he
may be confronted by the section 164
- statement and he may be punished
for perjury; but it is no evidence
against the accused. The evidence
against the accused is that statement
which is given at the Sessions trial or
before the Magistrate. The original
Bill proposed. that in order to make
a witness not sell- his soul or depart
from his statement, he should be exa-
mined before a Magistratee  The
House knows what happens. At the
original debate, many of my thon.
friends here, perfectly rightly, said
that a statement under section 164
should be considered to be -tainted,
that the accused is not there, that the
witness is under the influence of the
police and he may be made to say
anything or do anything and so on.
We .thought over this. We said that
there is a great deal of force in it.
What has to be done? The witness
‘should be examined in a freer atmos-
phere: he has to be examined before
&8 Magistrate. Under the original Bill,
suppose there were four eye witnesses,
the eve witnesses may have been
taken to four Magistrates on four diff-
erent occasions. We said that we will
cut that out and we will bring all the
four witnesses before the Magistrate
when he takes up the case. Under
the original Bill, please remember,
the case had to go before one Magis-
trate in order fo enable him to say
as to whethér the case should go to
a Magistrate or the Sessions Judge.
We said, let the statement under sec-
- tion 164 be taken before the so-called
committing Magistrate in the presen-
-oeofﬂmeaoctmed,intheprmmeo!
+ his lawyer and in a free atmosphere,
where no objection can be taken that
the witness was entirely under the
thmnb of the police and that the

.questions may be put.

- right- and I convict the accused
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jnducing the Magistrate to take dowm
anything that the Inspector suggested.
The question at once came up, what
about cross-examination. The Joint
Select Committee considered it; I was:
not very ldkewarm about it. The
Joint Select Committee was basically
inclined to protect the interests of the
accused. They said that it is true
that at least in 90 per cent. of the
cases, there is no cross examination
before the committing Magistrate..
The more serious the case, the graver
the offence, the defence counsel is
most reluctant to cross-examine. In
10 per cent. of the cases, there may
be nominal cross-examination. In
one or two per cent. of the cases, a few
But under
section 288,—I1 think Pandit Thakur
Das Bhargava referred to it—the ac-
cused having pot the right to cross-
examine, that statement made before
the committing Magistrate becomes
admissible as positive, definite evid-
ence against the accused and can be
transferred to the Sessions filee. The
Members of the Joint Select Com-
mittee said, we would rather not
have it. Only that statement should
be evidence against the accused which
is made by the witness before the
Sessions Judge. Otherwise, what
happens? A witness makes a state-
ment before the committing Magis-
trate today. There is no cross-exa-
mination. He goes to the Sessions
Court and he departs from his state-
ment before the committing Magis-
trate. If the prosecution can make
out or if the Sessions Judge has
reason to believe that the witness has
been won over, the Sessions Judge
says, you can cross-examine him. He
is confronted with his statement be-
fore the committing Magistrate on
oath, on which there has been no
cross-examination. The  Sessions
Judges takes up that statement and
writes in his judgment that the state-
ment of this witness before me is false,
the satement which he has mad
before the committing Magistrate

"

L]

ﬂ?g B

that statement. This is: what
Shri

Seasions Judge does. Ask N.
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Chatterjee; he will tell you. The you committed this murder?” “No,
Members of the Joint Select Com- Sir”. Then he asks: “Have you heard
mittee were not prepared for this. these witnesses come before you?

They said, what is the good of this
cross examinativi; tile cross examina-
tion never takes pl:ce in 90 or 95 per
cent. of the cases; ye. the accused
runs the risk of the statement being
made evidence against him in the Ses-
sions trial. It was from that point of
view that the Members of the Joint
Select Committee said that there
should be no cross-examination. When
vou consider the Bill clause by clause,
if any opinion is expressed that this
should be struck outy I shall be pre-
pared to strike it out. Let it be open.
Wait. In 95 per cent. of the cases, by
choice, there will be no cross-examina-
tion. And there will be this risk, viz.,
the statement being taken over to the
Sessions file, if the witness makes the
slightest departure from the ‘ com-
mittal statement. Now, I am only
saying this because the Mémbers of
the Joint Select Committee did not
have much opportunity to speak here
and a good” trumy harsh things were
being said agmnst them, and I thought
somebody should put the case on.their
behalf. That is the gist of the matter.

That brings' me to Mr. Anthony’s
point. Mr. Anthony said: “Look at
this poor accused person. He runs the
risk of being examined twice—once by
that dreadful man, the Magistrate, and
another time by the Sessions Judge.”
He was saying this in his melodrama-
tic manner, in his wonderful manner.
I tell you I sometimes hear his speech-

es in my dreams. He was saying all

that, and I scratched my head. I
say that in a majority of cases the
accused says before the Magistrate:
“Sir, 1 reserve my defence. I shall
answer before the Sessions Judge.”

Shri Frank Anthony (Nominated—
Anglo-Indians): And an adverse in-
ference is raised.

Dr. Katju: He keeps silence, mum,
1 am not saying what he can do or
Whathﬁﬂﬂmtﬂn,bu:hsmkh
nominal, non-apparent. . What . does
the Magistrate say? The Magistrate
asks him: “Have you committed this
theft? He says: "NQ, Sir". “‘Have
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Have you got to say anything in this
case?” He says: “l1 reserve my
defence, and I shall say it before the
Sessions Judge”.

Pandit Thakur Das Bhargava: Most
unusual.

Dr. Kaiju: I am perfectly willing
to mee: him half way or the whole
way., What does he want? What do
you want? Bring it. If you say the
Magistrate should look at him and not
put any questions, then very well.

Then, there is another point. My
hon. friend Pandit Thakur Das Bhar-
gava who, as the newspaper says is a
legal luminary, said: “Have you ever
heard of a man being discharged on
incomplete evidence?” 1 tell you, I
again rubbed my eyes in wonder.
What is discharged? Here is a retir-
ed Judge, Mr. Chatterjee. Ask him.
I have got here many opinions given
by Supreme Court Judges. Correet
me if I am wrong.

Pandit Thakur Das Bhargava: It is
perfectly wrong. Since you ask me
to correct you, let me correct you
now. This is perfectly wrong that I
stated that any person can be dis-
charged an incomplete evidence. Any
person can be charged on incomplete
evidence. I can understand that if
there is a prima focie case. But any
person cannot be discharged en in-
complete evidence unless evidence is
finished.

Dr. Katju: Very well.

Pandit Thakur Das Bhargava: Don’t
put absurd things in my mouth.

Mr. Depmy-Speaker: There is a
warld of difference between charging
and discharging.

. Dr. Katju: Ionlysaythatthelaw
today as it stands is, on the strength
.of the judgments of all the-  High
Courts in India. and the Supreme
Court, that it is not the function of a
Magistrate—a  Committing .. Magis-
trlﬁ&-—tolbinto.thenchts.orm
[ f“,ﬂ'

& = . ~
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the truth or otherwise of the prosecu-
tion case.  If three witnesses come in
a murder trial and say that they saw
with their own eyes the accused cut-
ting the throat of the deceased, and
on the side of the accused three wit-
nesses come who say that on that day
at that hour they saw the man in
Calcutta while he is supposed to have
committed the murder at Delhi, then
the rulings are perfectly clear that it
is not the function of the Magistrate
1o say which set of witnesses is telling
the truth. He must commit the case
o Sessions, because there is a prima
facie evidence, and it is only the Ses-
sions Judge who can go into it. Now,
that is the law. Now, I suggest to
you that here the Magistrate will have
before him the diary statements, the
statements under section 164—then
any statements which he may himself
record. The poor Joint Select Com-
mittee I tell you has done wonders.
You do not recognise it. While -cross-
examination is forbidden in the inter-
ests of the accused, penmuim'l is giv-
en to the accused,..

Shri Pataskar (Jalgaon): In the in-
terests of the accused?

Dr. Katju: -....to his lawyer to
suggest any person that he may -ask
through the Magistrate....

Pandit Thakur  Das Bhargava:
Where is the permission? It is not
given in the clause.

Dr. Katju: The Magistrate can exa-
mine the witness. The Magistrate can
put questions to the witness. Very
well. Now, the original proposal in
the Bill was that the Magistrate should
send the accused to the Sessions. Now,
Member after Member, I think includ-
-ing Mr. More, got up and said: “Sup-
posing there is not a bit of a case, not
a scintilla of evidence against one
man, won’t you allow him to point
out this to the Magistrate?” The
Magistrate reads the diary, reads the
statements, reads all other evidence,
and says to the Public Prosecutor or
ithe Prosecuting Inspector: “You have
®ot 20 accused here. 'What about
BSham Narain? -There is no cvnhmeo
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against him. Will you point out to
me if there is any evidence against
him?” = And he says: “There is none.”
Then, why drag poor Sham Narain to
the Sessions Court? Please remem-
ber the Joint Select Committee people
fought for that one unfortunate per-
son. If you want that nobody should
be discharged, I am very happy. Send
everybody to the Sessions Court.

Now, this is the whole burden of
the song—for three days it has been
sung in this Parliament, in this Lok
Sabha—that the commital proceedings
suggested by the Select Committee is
wonderful, unheard of, a monstrosity,
but I tell you that this monstrosity has
been constructed solely in the inter-
ests of the accused.

Shri Pataskar: No, no.

Dr. Katju: Otherwise, I am perfec-
tly willing, if the Members of the
Sele¢t Committee will agree with me,
to go back and say that every case
should be committed to the Sessions—
no question of cross- examination, no
question of examination, straight.

Now, I am finishing my time. There
is just one other point, and that is
about- section 162. Here again, the
tendency is to make the most of a
slight molehill and then create an
impression throughout the country
that the whole Parliament is absolu-
tely against this Bill. Why? Because
everybody is questioning section 162.

I think three or four gentlemen refer-

red to it and said: “The diary state-
ment is something put into the mouth
of a witness. It is nothing but the
cleverness of the investigating inspec-
tor”. Very well, I accept it. If that
is so, then why try to damage my
reputation by contradicting me by
this? What I am saying is this. Iam
the witness. 1 go before the investi-
gation. I am interrogated and with-

he sets down—just whnthethmksﬁt
Mlmbeforeﬂwhlummd
-say something bdnre him  which
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hurts you, the accused. But then why
do you confront me with that diary.
You, on behalf of the accused, seek
to destroy me through that diary.
Either you say that I am responsible
for the diary statement or not.
Please remember, the argument is
this, that for the purpose of the ac-
cused and cross-examination by his
counsel, every word of the diary is
mine and for every change that I
make before the Magistrate I ought to
be condemned by being shown that
diary statement. Sometimes a man

says at the time of the commission of

the crime he saw present there Six
people.

Mr. Deputy-Speaker: Is it not one

of the cardinal principles of the Evid- -

ence Act that a statement can be used
against the man though he may not be
able to use it in his own favour?

Dr. Katju: The argument here is
that the statement is not that of the
man, but is that of the wretched

Inspector. I tell you what happens is

this. Whenever a man is confronted
with a diary statement, at least 50
per cent. the witness denies and then
the Police Inspector, and he is made
toswea.randtoreadthediary‘. He is
asked: “Did not Sham Narain tell you
50 and s0?” “Of course”, he says, “it
8 certain he said so.” Then he is
confronted. The point I was 1

-~Was, for the purpose of eross-examina~- .

‘tion by the defence, for the- rpose of -

“eontradiction, the statement.is attric
to the witness in the police

diary, but for the purpose of Cross-
€xamination by the prosecution coun-
sel, with the sanction of the Magis-
trate, that is not permitted,

8hri S8adhan Gupta: Because he is
Your own witness.

Dr. Katju: There is no such thing
a8 “own” witness. There is no one as
OWn witness, Do you mean to say it

a civil case? In a criminal case,

ere ig no’ one as own witness, 8o,

thig is—gometimes 1 fail for want of

Proper words—twisted memory
:;thed mentality, which goes into

ese critic_:al matters. sl £

-
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 “6ther éhictinentsthere are
* in ‘Bombay, and”there are some
'Uttar ' Pradesh,  where if ‘a question
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The one thing which you and I are
interested in, as also Members of
Parliament, is that justice should he
done. Justice should be done; it is
not as if the accused should escape,
or the prosecution should suffer.

Shri M. S. Gurupadaswamy (My-
sore): But you are denying it.

Dr. Katju: You are all here. Here
is a trial, and the judge does not say,
I want to convict the accused, or I
want to release him—that is dis-
honesty. Here in Parliament when
we are considering this Bill, I respect-
fully submit, our attitude should be
that there should be a fair proper trial,
the guilty man being punished and
the iopnocent man escaping.

. One word more, and I have done.
Dr. Krishnaswami: vou can go on.
(Interruptions)
Dr. Katju: Lots of things have been
said about section 145. It was said

that it was quite curious. I think my
hon. friend there said it.

Probably,
they do not know that these inquiries
“into possession have taken eight

months, twelve months or - thirteen
months. But the procedure which has
now been devised by the Select Com-

. mittee is easy. You get all the affi-

davits and everything; the Magistrate
gives them. If he can make up his
mind one way or the other; he says so.
If he cannot make up his- mind, then

ase, e have followed the
tme e some Acts
in
arises, the Civil Court, which is a hit
more familiar with the matter pre-
pares an issue as to who was in pos-
session on, say, 10th January; and if
anyone has anything to say, he says
it, then the witnesses are examined
and they say what they have to say;
and the case is all finished.

Before I sit down, I will refer to
one other point raised by Shri
Sarangadhar Das from Orissa. He
challenged me to produce the letters
sent by the Madras Government, the
Bombay Government and the - West
Bengal Government, May I just be

permitted to rpad a few. extracts from:
them? . , Pl

L} by
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[{Dr. Katju]
In respect of defamation cases, the
West Bengal Government have stated:

“In respect of public servants,
the provisions are much too wide.”

When the Bill went, the proposal
was that it should be made cognizable.
Please remember this.

“Any criticism of a public ser-
vant will be immediately cogniza-
ble by the police, even in cases
where the criticism is ill-founded.

~Such a’ provision may defeat the

‘ends of justice and may encou-

rage employees whose conduct is

‘blameworthy.”

This, you would find in Book D

“It is suggested that the prow-
sions relating to the President,
the Governor, the Ra)pramukh
and a Minister may stand
A lllmister——pnor ianow-h.-s been

the butt of all criticism here..

“..but that in respeet of public
servants, the provisions may ap-
ply only when the prosecution ‘is
authorised by the State Govern-
ment.” . .
ln the original Bill, the provisinn

was that it should be cognizable,
namely that the police can prosecute
anybody. The West Bengal Govern-
ment suggﬁted that this provision
ghould be there, with the sanction of
the State Gowrnment, My hon.
friend Shri N. C. Chatterjee. will find
it on pgge 122, .

The Madras Government—] think
it was my hon. friend Shri N. C.
Chatterjee -who said he had heard it
said that Rajaji was against this—say:

“This Government supports the
principle. . A4 |

Theysupportﬂiepmposaltamake
ltcugmuble

. to make the offence o:t
deiamahou against public ser-
vants cognizable. There is, how-
ever, no need to make the -offence,
which is punishable with simple
imprisonment for two years, triable
only by a Sessions Court.®
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Please note this. The Madras Gov-
ernment say, they support the pro-
posal, but they do not support trial
by a Sessions Judge; they say that it
should be an ordinary Magistrate.

As for the Bombay Government,
they say:

“This Government agrees with
the amendment.”
+ These are the three things that I
wanted to place before the House, and
I have done so.

In conclusion, I respectfully ask the
House to do some justice to the Joint
Committee, to recognize their labours,
and to get along with this Bill. I
need pot assure you that every single
amendment which has been tabled,
or which may be tabled, will be con-
sidered only on the merits. I am not
bringing—Government are not bring-
ing—in any militant, mopd .- against
any .amendment. Let. us get along
with this Bill.. PR——— '

Mr.. De)nty-&pukcr ‘Before [ put
the motiod for eensideraiicn. 1 shall.
put the amendments io the vote of
the House., :

So far as Shri Valla‘lba.mss amend-
ment, ‘namely, that the Bill, as report-
ed by the Joint Committee, be cir-
culated for the purpose ofeliciting
opinion thereon, is concerned; I rule
it out of order, as being dilatory.

Then, there is amendment K No. 31
whaeh reads:

“That the Bxl.l-, as repur*bed by

-the Joint Committee, be circulated

for the purpose of eliciting opinion

thereon along with the amend-
ments which the Joint Committee
failed to consider, for the reason

that ‘these amendments raised im-

portant issues and opportunities

for eliciting opinion thereon had

‘not yet been given'”

These matters were raised by means
of an amendment to the original
motion for reference to the Joint Com-
mittee. The Joint Committee said
that these are of such vital import-
ance, that opinion has to be taken on
them independently. The hon. Mem-
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ber wants that this Bill should now
be circulated for eliciting opinion on
those points, that after it comes back,
it should be recommitted to the Joint
Committee, then it must come back,
and so on.

‘Though I am not inclined to rule
this out of order as being dilatory,
because these matters could have been
considered but for their importance,
T want the hon. Member to tell me
and the House whether I need put his
amendment“ to vote.

Prntit Thakur D~s Bhargava: It is
mot a dialatory motion at all.

Mr. Deputy-Speaker: I am not rul-
ing it out of order.
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Pandit Thakur Das Bhargava: It is
3 substantive motion, and I want it to
be put.

Mr. Deputy-Speaker: Yes, 1 shall
put it immediately. The question is:

“That the Bill, as reported by
the Joint Committee, be circulated
for the purpose of eliciting
opinion thereon along with the
amendments which the Joint Com-
mittee failed to consider, for' the
reason that ‘these amendments rais-
ed important issues and opportuni-
ties for eliciting opinion thereon had
not yet beeri given'.”’

The Lok Sabha divided:
Noes 141.

Ayes 38;

Division No. 2.]

.Amiad Al, Shri
sAnthony, Shri Frank
"Bshadur Singh, Shri
Basu, Shri K. K.
Bhargava, Pandit Thakur Das
TBirea Dutt, Shri
“Chantteries, Shri Tushar
“Chatterjee, Shri N. C.
“Chowdhury, Shri N. B, _
“Das, Shri B. C.

Das, Shri Serengadhar
Deogam, Shri
fGidwani, Shrl

Abdus Sartar, Shri
Achint Ram, Lals
Agrawa!, Shri M. L.
Alsgesan, Shri

Alekar, Shei

wAzad, Maulana
"Barman, Shri

“Barupal, Shri P. L.
“Basappa, Shri

“Bhagat, Shri B, R.
“Rhakt Darshan, Shri
"Bhatt, Shri C.

‘Bosee, Shri P. C.
“Brajeshwar Prasad, Shri
«Chatiha, Shri Bimlsprassd
«Chandresekhar, Shrimati
~Chaturvedi, Shri
«Chaudhary, Shri G. L.

Twuhbi, Shri

Teb, Shri 5. C.
Deshmukh, Shri C. D.
Dkalskis, Shri
Dhumiya. Shri

Dube, Shri Mulchand
Dube; Shri V. S.
Dutey, ShriR. G.
Dwivedi, Shri D. P.
Dwivedi, Shri M. L.
Gandhi, Shri Feroxe
Gandhi, Shri M. M.
Gandhi, Shri V. B.

Gettam, Shsi C. D.
Ghosh, Shri A.

Gounder, 5bri K. 5.
Govind Dm, Seth

MHem Raj, Shei

Ttrahim, Shri”

Tayushri, Shrimati

Yena, Shri K. C.

Jena, Shri Niranjan
Joshi, Shri M. D.

Toahi, Shrimati Subhwdra
®ale, Shrimati A.
Karmarkar, Shri

Katju, Dr.

Krishna, Shri M. R.
Krishamachar!, Shri T. T.
Kureel, Shri B. M.

Lal, S R.S. 7

Laskar, Shri. -~
Lu.gma, .ihri N. M.
Maho vy
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Majhi, Shri R. C. Raj Bahadur, Shri
Masiithis, Serdar Nam Duas, Shri
Mallish, Shri U. S. Ramanand Shastri, Swammi

Mialvis, Shri B. N.

Ramaseshaiah, Shri

Malviya, Pandit C. N. Ranbir Singh, Ch.
Mandal, Dr. P. Rane, Shri

Masuodi, Maulans Rao, Diwan Ragavendra
Masuriya Din, Shri Sahu, Shri Rameshwar
Mehta, Shri B. G. Saigal, Sardar A. 5.

Sakwena, Shri Mohanlal
Samanta, Shri 5. C.

Misra, ShriR. D. Sanganna, Shri
Sanksrapandian, Shri
Nair, Shri C. K. Satish Chandra, Shri
Narasimban, Shri C. R Sen, Shri P. G.
Namwadkar, Shri Sen, Shrimati Sushama
Mehru, Shri Jawsharlal Sewal, ShriA. R.
Nehro, Shrimati Uma Sharma, Pandit K. C.
Palchoudhury, Shrimati Ila Sharma, Shri K. R.
Pant, Shri D. D. Sharma, Shri R. C.
Parikh, Shri 5. G. Shastri Shri Algu Rai
Patel, Shri B. K. Singh, Shri D. N.
Pathrikar, Dr. Singh, Shri Babunath'
Pawar, Shri V. P. Singh, Shri M. N.
Rachish Shri N. Singh, Shri T. N.
Radhs Reman, Shri Singhal, Shri 5. C.

Mr. Deputy-Speaker: The question

Resolution re
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Sinha, Dr. 8. N.
Sinha, Shri Anirudhs
Sinha, Shri Jhulan
Sinha, Shri Satya Narayan
Sinha, Shrimati Tarkeshwari
Sinhasan Singh, Shri
Somana, Shri M.
Subrahmanyam, Shri T.
Sundar Lal, Shri
Suresh Chandrs, Dr.
Telkikar, Shri
‘Thimmaish, Shri
“Thomas, Shri A, M.
Thomas, Shri A. V.
Tivary, Shri V. N.
‘Tiwari, Pandit B. L.
Thwrari, Shri R. 5.
Ulikey, Shri

 Upndhyay, Shri Shiva Days}
Upadbyay, Shri S. D.
Vaishnav, Shri H. G.
Vaishya, Shri M. B.
Varma, Shri B. B.
Varma, Shri B, R.
Venkataraman, Shri
Vishwanath Prasad, Shri

The motion was negatived.

185

Mr. Deputy-Speaker: The gquestion

“That the Bill, as reported by
the Joint Committee, be recom-
mitted to the Joint Committee
with instructipns to report by the

“That the consideration of the
Bill, as reported by the Joint
Committee, be adjourned till such
time as the matter of the appoint-
ment of the Law Commission is

decided by the Government and if
the decision is in the affirmative
_ tilk swch time as the final report
of the Law Commission is present-
ed to the House” ¢

The motion was negatived.
Mr. Deputy-Speaker: The question

last day of the first week of the
next session”7 - vt

Vo T e,

The negatived.

: The question -+

“That the Bill,.as reported by is
the Joint Committee, be recom-
“mitted to the Joint Committee
with instructions to report in res-
pect of amendments which the
Joint Committee failed to consider

“That the Bill further to
amend the Code of Criminal Pro-
cedure, 1898, as reported by the
.Joint Committee, be taken into.

as ‘some of these amendments’ as consideration.”
mentioned in para. 55 of the The mbotion was adopted.
report ‘raised important issues - .

and opportunities for eliciting .

RESOLUTION RE ENHANCED
EXPORT DUTY ON TEA

The Minister of Commerce
Karmarkar): I beg to meve........

Mr. Deputy-Speaker: Gun behalf -of
Shri Krishnamachari?

public opinion.thereon had not ..
yet been given’ in spite of instrues -
tions by the House to the Joint
Committee to report about all such
amendments.” -





