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CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL

The Depaty Minister of Home Aflalrs
(Shri Datar): 1 beg to move:

“That the amendments made
by the Rajya Sabha in the Bill
further to amend the Code of
Criminal Procedure, 1808, be
taken into consideration.”

When this matter was considered in
the Rajya Sabha  certain amendments
were made on the acceptance thereof
by Government. Some of them are
more or leas of a consequential nature.
For example, the House will find that
the consideration of this Bill was
started In 1034, and now we are in
1955. Therefore, certain consequential
changes had to be made.

Then there was an inadvertent omis.
sion regarding the mention of the ex-
pression “by notification in the OmMcial
Gazette". That ordinarily occurs, but
that was not done.

Then, In addition to these amend.
ments which are more or less of an
ordinary nature, there were certain
substantial amendments moved In the
Rajya Sabha and accepted by Govern-
ment. The opponents of the Criminal
Procedure Code (Amendment) Bill
will find that these amendments are
more or less of a liberalising nature,
and I shall very briefly make a refer-
ence to some of these here,

It will be found that so far as
clause 22 was concerned, it paised
through a number of vicissitudes.
The original Intention was to drop
section 162 altogether, Then, the
second  intention was that somne
changes should be made. Then it was
considered by this hon, Houss that if,
in re:pect of the statements laken by
the police during investigation, the
accused has a right for the purpose
of contradiction, a similar right should
also be extended to the prosecution
because in some cases it is found that
when statements are made immediate'y
before the police, they are taken back
or tetracted for certain réasons which
may or moy not be satisfactory, and

Code of Criminal 8392
Procedure
1/ wicndment) Bill

therefore, resiling from such state
ments is a very serious matter which
affects the course of justice as well..
In order to meet such cases it was.
considered that the accused a; also
the complainant or the prosecution
should be put on the same footing.
Here, though it is the same footing,
still it will be found that under the
Indian Evidence Act the prosecution
or a party which calls a witness who
resiles from the earlier statements has:
no right of cross-examination as such
so far as his own witnesses are con-
cerned, because when he calls a wit-
ness it is presumed that he will depose
in favour of the party that calls him..
But there may be cases where a wit-
ness called by a party is tampered
with or resiles from his statement. In
such a case the Indian Evidence Act
provides for a remedy to him. He has
to approach the court and request the
court to give him the right to cross.
examine the witneis. The court will
g0 intg the evidence in the case. The
court will ind out the demeanour and
the statement of the particular wit-
ness and it would come to the con.
clusion, or may not come to the con-
clusion, that the particular witness is
a witness who has turned hostile. In
case the court comesg to the conclusion.
that he is hiding certain truth or
going away from certain statements
which are prima facie correct and that
he Is adverse or hostile to the party
that called him, then the court grants
permission. So far as thig restriction
which has been laid down in the
Criminal Procedure Code is concerred,
that is maintained, as it !s and there-
fore. to that extent, there i: no parity
so far as the prosecution and the
accused are concermned. It is always
open to the accused 10 cross-examine
and to contradict the witness by his
previous statements. There no per-
mis.fon of the court |s necessary.
lere, the permission has been wedged
in between the desire of the prosecu-
tion to cross-examine him and actual
cross-examination.

Now, so far as this is concerned,
thu matter remains as it is. But there
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are cases, where in the interests of
Justice ftself it ought to be open to
the prosecution to point out that a
particuiar witness who made a state.
ment once and who is resiling from
the statement is an absolute liar and
the best way of restraining a witness
wom going away from his own state.
.ment is to have a check on him by
way of a contingency of cross-exami-
nation, and therefore this particular
right has been given to the accused.
And it will be found that so far as
that right i concerned, it is already
conceded by this House. The same
thing was accepted, but the gquestion
arose in the Rajya Sabha as to
whether, when there has been treat-
ment of a prosecution witness as an
adverse or hostile witness and il he
Is put certain questions in cross-exa-
mination, the accused will have a right
of re-examining him. You will find
that under the provisjong of the Indian
Evidence Act a witness is examined in
-chief and cross-examined, Ordi-
narily, the party calling him has
the right of re.examination. Here it
may be found that the party calling
him has actually cross-examined the
witness. Under these circumstances,
in the interests of equity and fairplay,
it was considered by the Rajya Sabha,
to which Government also agreed, that
the right of re-examination should be
open to the accused asg also to the
prosecution when the cross-examina-
tion i by the other side. So, it will
be found that Lhis is a liberalising
measure, so far as the rights are con.
cerned. This is what hag been done in
respect of clause 22.

Then, it would be found that in
clau e 25 also, a right of appeal has
heen added. It would be found that
clause 25 deals with prosecution on
kehalf of a public servant by Govemn.
ment. That was a very controversial
clause It was considered sub-viause
by sub-clause, and ultimately a parti-
cular formula was evoived which was
satisfactory to a large number of hor,
Members of this House as also of the
other House. The complaint in this
-case is filed by the public prosecutor
-on behalf of Government. In faci in
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all such cases complaints are filed only
after the information regarding its
falsity has been taken from the real
complainant or the persons defamed,
and therefore it was laid down that a
summary procedure should be added
on to this provision also, according to
which if this complaint filled by the
Government is found to be false and
vexatious, then there ought to be
somebody who ought to pay compen-
sation therefor. In this clause, it has
been laid down like this. It might be
found that this is more or less a
punishment against the officer himself,
because the officer had stated that he
had been defamed, but when the com-
plaint is found to be false and un-
founded, that means that there was no
defamation but only the exposure of
a correct thing, and therefore it was
entirely improper to have filled a com-
plaint, so far ag this accused was con-
cerned. In this case, the person who
brought out all the information has
stood the risk of prosecution—there
was a prosecution,—and It was ulti-

'mately found that the person defamed

had not been defamed at all, but the
defaming person was right. Under
such ecircumstances, In addition to
section 250 which provideg for com-
pensation in the case of all complaints,
a special provision was introduced in
the Code of Criminal Procedure. But
through oversight, however, the right
of appeal had not been given to the
person against whom compensation
had been ordered. It was considered
out of a sense of fairplay to the per-
son against whom compensation has
been ordered, that he also should have
a right of appeal. All that has been
provided in clause 25 by the additions
which have been accepted by the other
:!U'u'.' e

Then, naturally other consequential
provisions follow, namely that the fine
is not to be recovered until the appeal
has been decided, if any. So far as the
last sub-clause is concerned, it is only
a verbal change that has been made,
and there are no substantial changes
at all

On onother point also, the Rajya
Sabha has made a very Important
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change. The original idea was that
inasmuch ag all the accused were not
in such a state of helplessness as they
once were, some change should be
made so far as the nature of the
examination of the accused was
concerned. As you will find from the
history of the Criminal Procedure
Code, it was considered that when an
accused was to be examined or when
the examination of an accused wag to
be recorded, he was never to be
examined as a witners at all. An
optional change has been made in the
law by this House and the other
House. But here in this case when an
examination is made by the court of
the accused, certain safeguuards were
lald down; and those safeguards were
that questions of a general nature,
queitions of a fishing nature or even
questions of a hostile nature like cross
examination should not be put to him
S0, the original Criminal Procedurs
Code, as it starids, had Introduced
these words in three or four sections
for the purpose of enabling him, ie.
the accused, to explain any circum-
stance appearing In the evidence
against him. It was considered by this
House, it was considered also by Gov-
ernment, that so far as this safeguaru
was concerned, the time has como
when this safeguard may not be neces-
sary at all. But the other House came
to the conclusion thap thig safeguard
ought to be retained. Therefore, all
that has been dong is that we have
restored the original position, In all
cases, whenever an accused {s examin.
ed by the court, that examination or
the nature of that examination has to
be circumscribed by the safeguarding
clause, namely that general questions
cannot be put to the accused, but only
such que.tions can be put as are neces-
sary for the purpose of enabling the
accused to explain the circumstances
agalnst him,

Therefore, so far as this matter is
concerned, what has been done |: to
restore the position to what it was In
the original Criminal Procedure Code:
ana naturally, clause 31 has alto-
gether been deleted.
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Then a consequential change was
made when in the course of a sessions
trial, the sessions judge dictates to the-
stenographer the points of a charge to-
the jury. After it hag been trans-
cribed, it forms part of the record.
Through oversight, the word ‘signed:
by the Judge' had not been put in.
They have been put in now in clause:
52.

So far as clause 63 s concerned, it
follows on the footing that was there-
formerly. When the original Bill came
from the Joint Committee, the pro-
po:al was that in respect of commit-
ment proceedings, there ought to be:
an examination of witnesses without
cross-examination invariably in every
case. That was the position that had.
been  accepted by the Joint Com-
mittee, but this House considered that
even in respect of commitment pro-
ceedings, it ought to be a judicial trial
in the fullest., senie of the term.
especially so far as the right of cross-
examination ig concerned. Therefore,
it will be found that now the extent
of the commitment proceedings has
been brought down or has been re-
duced, but it still remaing a case
where the accused has a right of cross-
examining such wit as are placed.
before the committing magistrate by
the prosecution. Formerly, when
this matter went there, we had
put the expression ‘recording the
stat t of wit '. The expre:-
sion ‘recording the statement of wit.
nesses’ meant examination without.
cross-examination generally. If there-
is a cross-examination, then it ceases
to be a cace of recording the state-
ment, but it becomes a rase of ordi-
narily examining the witnesses or
taking the statements on oath. There.
fore, in view of this very important
change that had been made by this
House, th: other House had suggested
that these three expression: which
were in consonance with the original
view but which are entirely wrong in
view of the very clear position that
even an inquiry before a committing
magistrate would give to the accused
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a right of cross-examination whenever
witnesses are placed before him and
the depositions of the witnesse: are
taken by the committing magistrate.
should be deleted. Therefore, these
three expressions, ‘recording of their
statements' as they occur in certain
sections have been altogether removed,

So far as clause 111 was concerned.
instead of the word ‘substituted’, the
word ‘inserted’ has been, put in. 'Sub-
stituted’ means something was already
there and something else has been put
in. ‘Inserted’ shows that a new thing
has been added. So, you will find that
this is a consequential change.

In regard to clause 112, the words
‘with the previous sanction of the
State Government’ had been put in
formerly; but it was considered appro-
priate and perhaps in consonance with
decorum that instead of putting the
word ‘sanction’ we might better put
the words ‘previous approval'. So,
that has been accepted; and that s
more dignifled so far as the statug of
the High Court is concerned. In place
of the word 'sanction’, which gives the
initative to the Government under
certain circumstances, the word put in
is ‘approval’,

Therefore, you will find that so far
as all these changes that have been
made by the Rajya Sabha are con.
cerned, they are in the line of making
the law up to date, so far a; the con.
sequential changes are concerned, and
in the line of making the law more
liberal so far as the three or four
points on which the other House has
given its attention are concerned.

Before I conclude, I would make a
very brief reference to an amendment
which our hon, friend, Pandit Thakur
Das Bhargava, has tabled. Again he
has brought in his own idea that the
whole matter should be shelved. 1
am afraid it is too late In the day
to shelve this matler after so much
time has been spent by this House as
also by the other hon. House, So far

as the number of hours is concerned—
1 speak subjcct to correction—at !eas!
100 hours have been spent over tae
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various provisions of this Bill in this
hon. House, and in the other House
also at least 35 to 40 hours must have
been spent. Therefore, whether the 150
hours spent should completely be-
neutralised or whether the Bill should
be allowed to go out as an Act so far
as the pre:ent amendments are con-
cerned is the question. And I would
promise this House that in case the:
Law C issi consider that they
ought to give their attention (o this:
Bil! as well, including the new amend-
mentg that we have introduced. it
would be perfe~tly open to them to-
consider the whole matter. But the
poing that 1 am going to stress before
this hon, House Is that there are a.
large number of provisions—it has
been admitted on both sides of the:
House—which are Indisputably of a
progressive character and which will
ymprove the tone of administration in
criminal courts and which will, to a.
certain extent also improve the tonc
of investigation. Therefore, the ques-
tion that now arises is whether the-
whole labour that has been gone
through over so many days and during
a number of sittings should all be:
neuiralised or wasted or whether the
Bill shouid go out Into the country as
an amending Act. And let us try and'
have the experience of the working
of the new amendments and by that
time the Law Commission might on-
sider to what extent any changes ara
necessary either in the original body-
of the Criminal Procedure Code or so:
far as the present amending Bill is
concerned, Therefore, 1 would apveal
to this House not to accept this last
attempt made by my hon. friend for
shelving the whole matter, because it
would be entirely wrong to shelve the-
matter, especially when on the show-
ing of many of the hon. Members here,
who we.e never very kind or sym-
pathetic tc the provisions of the BIll,
that there are number of provisions
which are entirely of a satisfactory or
liberal nature. I, therefore, hope that
this hon, House will agree with the
various amendments that have baen
moved and accepted in the Rajya
Sabha, and will allow ug to have this
Bill become law as early as possible-
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Mr. Deputy-Speaker: Motion moved:

“That the amendments made by
‘the Rajya Sabha in the Bill
further to amend the Code ol
Criminal Procedure, 1808, be
taken into consideration’™

To this there are certaln amend-
ments, Three amendments have been
tabled by Pandit Thakur Das Bhar-
gava.

Shri Datar: Three or two?

Mr. Deputy-Speaker: Three. Ong [
‘dld not eirculate for the reason that
it seeky to amend clause 3. Only such
amendments can be moved as touch
parts of the Bill which have been
touched or amended by the Rajya
.Sabha. 1 find that clause 3 is not one
of the clauses amended by the Rajya
.Sabha

Pandit Thakur Das Bhargava (Gur-
goan): Sub.clause 3 has been amended.
The question of notification ig there.
The Bill will be applied by a notifica-
tion in the Gazette.

Shri Datar: That relates to clause 1.

Mr. Deputy-Speaker: Clause 3 has
not been amended.

Pandit Thakur Das Bhargava: This
is an amerdment rela‘'ng ts  sub.
clause (3) of clause 1.

Mr. Deputy-Speaker: There is no
sub.clause (3).

Pandit Thakur Das Bhargava: The
question Iy about the notification. [
have submitted that the notification
should not be lasued unless such and
such conditions are fulfilled.

Mr. Deputy-Speaker: The hon.
Member will kindly sce the Bill at
page 1, ling 25, That s clause 3.

Pandit Thakur Dasy Bhargava: The
amendment made by the Rajya Sabha
wai that the Bill should apply by
virtue of a notification made in the
Gazette, and I submitted that the not!
fication should never be issued unless
such and such conditions arg fulfilled.
‘This is the substance of the amend.
‘ment.
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Mr. Deputy-Speaker: That may be
50.

Pandit Thakur Das Bhargava: My
amendmpnt is to that amendment
made by the Rajya Sabha.

Mr, Deputy-Speaker: But it ha: not
been put down here. I do not know
what was in the original. The amend-
ment is this. ..

Pandit Thakur Das Bhargava: This
was never s2nt to me. Therefore I do
not know: otherwise, I would have
corrected it.

Mr. Deputy-Speaker: That is what
has been circulated. I will come to it
presently.

Panlit Thakur Das Bhargzava: This
was never circulated.

Hr. Depuly-Speaer: For  this
reason, that it refers to clause 3 which
has not been touched by the Rajja
Sabha. [ circulated the other two

which are in these terms:

(1) That for the original motion, the
following be substituted:

“That further consideration of
the amendments made by the
Rajya Sabha in the Bill further to
amend the Code of Criminal Pro.
cedure, 1898, be postponed till the
Law Commission to be appointed
by the Government has made its
report in respect of the Criminal
Procedure Code as passed by the
Lok Sabha and amendments
made therein'by Rajya Sabha and
other connected laws like the
Indian Penal Code, the Evidence
Act and the Police Acts etc. ete.”

(2) That at the ed of the motion,
the foilowing Le wdded.

“after the Law Commission to
be appointed by the Government
has made its report in respect of
this measure and other connected
laws.”

Apparently, these are two dilatory
motions. The Law Commis:ion has not
been appointed. It says—to be ap-
pointed and then after it has made its
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report, to consider it. My difficulty is
this. I would like the hon. Member to
satisfy me on this point. Under rule
137 when a Bill is passed by this
Houe and referred to the Rajya
Sszbha and the Rajya Sabha sends it
back to us with certain amendments.
further amendments are allowed only
to those clauses that have been touch.
ed by the Rajya Sabha. But a motion
that this may stand over or be post-
poned can be made, according to me,
independently of that particular rule.
But the hon. Member has to sati:fy
me as to how this is not a dilatory
motion.

The Minister of Defence (Dr. Katju):
Of course, it is a dilatory motlon.

Pandit Thakur Das Bhargava: In
the first place, whenever any Bill or
any measure comes before any House,
it is an inherent right of every mem.
ber of the House to submit to the
House that the matter may not be
considered further. In this connection,
may I respectfully bring to your atten-
tion rule l46—previously it was rule
137; now I find it is rule l146—where-
by a Member is entitled to say that
the further progress of a measure at
any stage may be postponed.

Mr., Deputy-Speaker: I am not
doubting it. But what are the
grounds? The Law Commission has
not been appoiuted.

Pandit Thakur Das Bhargava:
Kindly hear me; [ will give all the
grounds I am capable of.

In the first instance, the Law Com-
mission has now been promied to be
appointed, and the Law Commission
will go Into this matter as well as
other connected matters, the Indian
Penal Code, the Indian Evidence Act.
tha Police Act and all other coercive
Acts and other Acts which have got
a bearing on the question. And when
thos: Act: are gone into, the Crimi-
nal Procedure Code is certainly a
measure which is connected with all
those laws, and it shall have to go
through this Code. This Bill has now
becn in existenc: b>fore us only for &
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very short time, but the Code ha; been
in existence for the iast 58 years. We
know what the law is. So far as the
Criminal Procedure Code is concerned,
it is a well-balanced, well-poised
measure and all the different aspects
of trialg etc. in respect of all matters
have been provided: it is a measure
which hag stood the test of time,
whereas the measure that we are en-
acting, :f you will xindly permit me
to say so, we are enacting very
wrongly. We have amended the law
so wrongly that it is not even half su
good as the previoug law was. And if
I may submit for the consideration of
the House, in many matters, the law
has been disfigured; the previous law
was very much better, and the time
that we have spent has not only been
mis-spent; but, on the contrary, ag the
Urdy proverb says:

"W A T T ATH HT AT Wrwq
a1 IHET A gUT AT EAE

We will be doing the right thing it
we go on with the present law till the
Law Commisilon seeks to change the
laws radically.

Dr. Katju: On a point of order, Is
the discussion to be confined only &
the points on which the Rajya Sabha
has made amendments or is the whole
policy of the Code open for discus-
sion?

Pandit Thakur Das Bhargava: I will
answer that interruption...

Mr. Deputy-Speaker: Order, order.
He has raised a point of order. The
ruling is—not even on the amend.
ments made by the Rajya Sabha,

Dr. Katju: He is going into poetry,

Mr. Deputy-Speaker: I am only ask.
ing him why this motion at this stage
is not dilatory. We are not going into
the merits. I do not want the hon.
Member to go into details about th.
original amendments or the later
amendments made by the Rajya Sabha
What is wanted {s a mere statement.
It the Commission had been appoint-
ed and all these matters had been con-
sidered at a particular stage, it Is one
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being. It may or may not touch upon
that, and if it does touch upon it it
Act also,

this
Katju: By that time the Bill

pae .
Mr, Depuiy-Speaker: What has the
hon, Minister to say?

Shri Datar: So far as this point is
concerned, 1 may humbly submit to
you that the attempt at a long speech
s Itself a delaying process and he
cannot go Into the earlier questicng at

Bhri Gadgll (Poona Central): May
I say a word on this? The question
now |g whether this particular
measure ls dilatory or not, whatever
be the Intention of the hon. Member.

Shri 8, 8. More (Sholapur): Are
you doubtful about it?

Shri Gadgil: The effect ig that It
will be dilatory, though not in inten-
tion, yet in action. This House and
the other House together have spent
40 days over this Bill and calculating
that one day costs about Rs. 15,000,
over Ra, 6,00,000 hag been wasted.
Apart from this, all papery relating
to the Bill and the principles of the
Bll were circulated, public opinion
invited, view: of the high court judges
and Supreme Court Judges ascertained,
There were 21 meetings of the Select
Committee of which 1 had the honour
to be Chairman, Every sort of free
discussion way allowed, and now at
this stage to say that you should nol
§0 on with it tll the report of the Law
Commisslon, though not in intention
at least in effect, will be that it will
be postponed, and if it is postponed,
sccording to the rules It will lapse
also,

Fhri Kamath (Hoshangabad): Is it
right for the hon. Member to say that
the money spent on parliamentary
work s a wate?
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Mr. Deputy-Speaker: [t will be a
waste; heonlyaﬁlhatmmeywwld
have been wasted.

Shri Sadhan Gupta (Calcutta South-
East): The question here is whether
the measure is a dilatory one or not.
I submit that the facts given by
Shri Gadgi! arc beside the point for
consideration of thi; question. Whether
we wasted Rs. 6,00,000 or Rs. 6 is
entirely irrelevant to the problem.

Mr. Deputy-Speaker: Leave all that
alone. What i3 the hon. Member's
suggestion? Is it dilatory or is it not?

Shri Sadhan Gupta: It is not dila-
tory. The question i3: Is there any
valid ground for waiting for the Law
Commission? The Law Commission is
not such a distant thing. We have
beard from reports that the Law
Commission is about to be appointed
and we can be quite sure that the
Law Commission would go into all the
laws of our country, civil, criminal
and everything, and would decide
what Is the best way of amending our
lawi. Now, the question is whether at
this stage we should bring Into being
far-reaching changes in the criminal
procedure when a Law Commission
would be about to consider them. Why
should we? Ag Pandit Thakur Das
Bhargava has pointed out, the exist.
ing Criminal Procedure Code has been
in force for 58 years, and as a matter
of fact, it has been in operation in one
form or another, for [ think, over
80 years, because the Code of 1898
~a; only a re.enaciment of the old
code with certain minor improve.
ments, Therefore, we are amending
an. old established law, which has
proved ils merils, n a very drastic
way, and in a way regarding which
many Members of e House, compris
ing different sections of the House,
have raised their objections and
pointed out defects.

Secondly, it is not a fact that we had
oblained the country’s opinion on the
point. The High Court Judges and
Supreme Court Judges have given
their opinions; it is quite true, but it
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Is also a fact that there are other
relevant opinions which were not
forthcoming. For a measure of this
kind, we want the opinion of the bar.
The bar’s opinion was not very much
forthcoming; they had not the oppor-
tunity to give it, and besides the bar,
there is the question of other organi-
sations who are directly affected by
the law of criminal procedure; for
example, the trade unions, the organi-
sation of pea:ants—they are all con-
cerned.

Mr. Deputy-Speaker: We are not on
a motion for circulation.

Shri Sadhan Gupta: No, Sir. The
question is that we had proceeded to
the enactment of this particular code
on a very inadequate appreciation of
the opinions.

Mr. Deputy-Speaker: [ have heard
enough about this matter.

Pandit Thakur Dag Bhargava: The
objection was raised by the hon
Minister, supplemented by our revered
friend, Shri Gadgil. I have not been
heard on the question, but other hon.
Members are being heard. I should be
heard on the gquestion whether it is
dilatory or not.

Mr. Deputy-Speaker:
hon. Member.

Pandit Thakur Das Bhargava: |
had not even advanced a single argu-
ment. ...

I heard the

Mr, Deputy-Speaker: I only want to
bear ong or two thing:—whether the
Commission has been appointed or
when it is going to be appointed.
whether it will go into this matter of
modification and whether it will take
all this into -nsideration. These are
the things that I waal, Lul the whule
thing now is nebulous.

Pandit Thakur Das Bhargava: [ am
not allcwed to speak at all

Mr. Depuly-Speaker: The hon.
Member will merely state his points;
one, two and so on. .

Pandit Thakur Das Bhargava: The
whole Hou'e knows that Government
have agreed that they will appoint the
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Commission very soon and there is no
doubt about it. That Commission will
go into these matters. There are two
amendments that I have given. In res-
pect of one, the Chair has been pleased
to ask me: Why is it not a dilatory
motion? In respect of the other, the
Chair has not asked me anything at
all,

Mr. Deputy-Speaker:
both.

Pandit Thakur Das Bhargava: My

1 asked for

" humble opinion is that my motion is

not dilatory. My motion, even if it
were dilatory, is a good one. What is
the use of telling me that Rs. 6,00,000
has been spent? Rs, 12,00,000 hag to
be spent in undoing this. When the
Commission goes into these matters,
it will also ask the Supreme Court
Judges. We know what Mr., Justice
Mahajan sail about the Bill, but his
opinion was flouted, We know the real
intention of Dr, Katju when he sent
this Bill to the Select Committee; we
all applauded him. I still have to say
that his intentions were good, but
when it went to the Chairman of the
Selecy Committee, they turned down
these intentions and made proposals
which uprooted the original Bill. How
am I to condemn Dr. Katju? I praised
him when I spoke last time and I still
do so, but he is too sweet and soft a
man for he changed his original In.
tention subsequently (Interruptions).
I do not know why these gentlemen
are interrupting me. [ want to place
some arguments before the House so
that as a matter of fact we will be
well advised In postponing this
measure.

Dr. Katju: How can that be?

Pandit Thakur Das Bhargava: If
we allow this measure to go on, the
Law Commission will have to undo it
in this way because the Commission
is sure to be influenced by the argu.
ments of Dr. Katju, to the effect that
there are 85 per cent. acquittals in
sesilons cases and commitment must
go.

Dr. Kalju: What has that got to do
with the Bill today?
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Pandit Thakur Das Bhargava: Evi-
dently there is, because the moncy
that has been spent has been regarded
as well spent. The difficulty is that
we heve disfigured the Criminal Pro-
tedure Code; I do not want the Crimi-
nal Prccedure Code which has been
disfigurad to be enforced. This will
introduce much uncertainty in law. For
the last 80 years or so there is a
certain kind of procedure and every-
body knows that it should not be
disturbed in thig manner. What about
Section 1627 The result is thig that so
far as the law is concerned, the charge
will be framed on the basis of stale-
ments under Section 162 which s both
preposterous and inconsistant with
other parts of the Code.

I beg to move:

(1) That for the original motion, the
following be substituted:

“That further consideration of
the amendments made by the
Rajya Sabha in the Bill further
to amend the Code of Criminal
Procedure, 1898 be postponed till
the Law Commission to be ap-
pointed by the Government has
made its Report in respect of the
Criminal Procedure Code as
passed by Lok Sabha and amend.
ments made therein by Rajya
Sabha and other connected laws
like the Indian Penal Code, the
Evidence Act and the Police Acts
etr. eotc™

(2) That at the end of the moticn
the following be added:

“after the Law Commission to
be appointed by the Government
hay made its report in respect of
this measure and other connectec
laws."

I may explaln....

Mr. Depuly-Speaker: We are not
joing Into details.

Pandit Thakur Dag Bhargava: 1 am
not going Into tetails myselt but !
am submitting four or five salic...
points for your consideration.
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Mr., Deputy-Speaker: He has suffi-
ciently said that there are a number
of controver.ial pecints here and the
overall picture should be evolved by
a Law Commission after going into
all  these matters—not only this
matter but wvarioug other relevant
matters which should be looked into
and then only a final picture should
be evolved in the light of its findings,
and it will then be proper to have an
amendment of this enactment which
has been there since 1898. That is In
short the pith or subitance of the
motion. But what does the Govern-
ment say?

Shri Datar: 1 oppose the amend-
ments on technical grounds and also
on substantial grounds.

Mr. Deputy-Speaker: That is all
right.

Pandit Thakur Das Bhargava: May
I bring one more point to Yyour
notice? This House ordered the Select
Committce to go into the entirc
matter and to consider not only
clauses which were being amended
but to con:ider amendments to other
sections also, They considered the
matter and said that the Law Com-
mission would go into the entire Code
having the full picture before them
and then would decide what would
be best for us. I do maintain that the
Law Commission will do many other
things also which will be in keeping
with the genius of the people. For
200 years, the British governed us
and they promulgated laws which
wers not -uited to our genius. The
Law Commission should go into all
those matters, see everything afresh
and remove the disfigurement that we
have made alrecady in this Bill. II
you allow me I can suggest three or
four points in regard to this dis-
figurement which had put uncertainty
in the present measure and which had
really made the law of the country
which was in vogue for the la:t 80
years into a very different one. The
Commission would go again into it
and they will do the sams thirg
ngaln. What is the use of all these?
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Why should you lose another Rs. 12
lakhs to undo the wrong which this
Bill has done to us? The Commission
will either radically change the Code
or not change it at all. There will be
no tinkering with it. My submi sion,
therefore, is this. When the original
Bill was there, it was submitted for
the consideration of the House that
the Law Commission was coming.
When it went to the Select Com-
mittee, I went to the Select Committee
and said that the Commission is going
to be appointed. Many High Court
Judges said and the Supreme Court
Judges al:o said so. I said the same
thing at the third reading. I say the
same thing again. Why should my
friend take objection to {17 A Law
Commission should go into it and
decide. The Criminal Procedure Code
is one of the most important pieces
of legislation and it is not right to go
on with this measurs in this slip
shod fashion and piecemeal. Th's
Houss and the other House had
amended it but they had not been
able to do full justice. The Houss it.
self wanted that the Code should be
wholly amended, yet it was not gone
into and the Select Commities did
not obey the behest of the House
It came up before us in a transacted
form. There will be another Bill—a
third Bill—in two years. (Interrup-
tions).

Mr. Deputy-Speaker: The hon.
Member Is expatiating. With all res-
pect to the hon. Member. I have hesrd
the point. He referred to rule 146. It
Is open to an hon. Member to move
that the debate on a Bill may be
edjourned Ir any stage of the Bil!
with the conent of the Speaker.
Under rulz 323, if the Speaker is nf
ep'nivn Li.al a motion for the adjourn-
m-nt of a debate is an abuse of *he
rules of the House, he may either
forthwith out the question thereon
from the Chair or decline to propose
the question. In vizw of the fact that
the hon. Member who has tubled
these to motions Is an eminent
lawyer, I do not want to take the
responsibility to  decline to propose
this question [ will immediately,

without any ado, put this question to
the vole of the House. He has been
making a suggestion even at the third
reading stage and at other stages also
that a Law Commission should decide
all these matiers. Unfortunately the
House decided otherwise, It could have
thrown away the Bill and accepted his
sugge tion even at the third reading
stayge, that course was open to the
House; it has not been done. In those
circumstances, in view of what has
occurred regarding the opinion of the
House, I do not think that this is a
motion to be allowed by me. But I do
not take the responsibility and I will
put it to the vote of the House.

The question is:

That for the original motion, the
following be substituted:

“That further coniideration of
the amendments made by the
Rajya Sabha in the Bill further
to amend the Code of Criminal
Procedure, 1808, by postponed till
the Law Commission to be ap-
pointed by the Government has
made its report in respect of the
Criminal Procedure Code as
passed by Lok Sabha and amend-
ments made therein by Rajya
Sabha and oth:r connected laws
like the Indian Penal Code, the
Evidence Act and the Police Acts
ete. ete”

The amendmeént is negatived.

Some Hon, M*mbers: No,

Mr. Deputy-Speaker: Those whc
are in favour of thls amendment mav
stand in their jeats.

There are sixteen.

Those who are against will please
rise in their seats.

By an overwhelming majority the
amendment Is lost.

The motion was negatived,

Mr. Deputy-Sp-aker: The question
is:
Thet at the end ol the motion the
foliowing be added:
“after the Law Commission to
be appointed by the Government
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nas made its report in respect of
thi; measure and other connected
laws.”

The motion was negatived.

Mr, Deputy-Speaker: There are now
{wo courses open. We can imme-
diately go Into the amendmenty one
after the other or allow an oppor-
wnity to hon, Members to say what
they have to say regarding these
amendments. 1 will then put the
motion—the motion for taking the
amerndments into consideration—to
the vote of the House.

Shri U. M. Trivedi (Chittor): How
many hours have been allotted for
this?

Mr. Deputy-Speaker: [ tbhink one
hour.

Shri Sadhan Gupta: Regarding these
amendments there are very few
principles; which are common to all
because some of them are objection-
able, some of them necessary and
some of them are unnecessary. Re-
garding the amendment to Clause 22,
it is very difficult to understand what
the idea behind this amendment is.
Now, the words 'by the accused’ are
sought to be deleted. It is clear that
in thig context the worl;: ‘by the
sccused’ are quite appiopriate Dbe-
causs after all what we had enacted
‘n that particular clause is that the
witness if he Is called by the pros:cu-
tion can be contradicted by the
accused and what we have added Is
he can be contradicted with the per-
mission of the Court by the party
calling him—that is to say, th: pro.
secution. Now, where does re.exami.
nation come in in this context? I can
under tand if the accused contradicts
him, prosecution re-examines him with
the help of tha statement recorded.
But I do not see how after the pro-
secution contradicts, the accused can
re-examine him. The Deputy Home
Min'ster has himself read out that
the witness can bs  re.examined by
the party calling him. After he has
9een declared hostile, it the prosecu-

tion in the course of contradicting
him creates a sort of ambiguity which
can be reiolved by the statements
made before the police, then the duty
or the right of the accused is not to
re.examine him but to cross-examine
him and clear up the ambiguity by
cross-examination, The accused can
never re-examine him and, therefore,
as it is only *he prosecution witness
that is liable to be contradicted by
the statements recorded before the
police, it is only the prosecution that
can re-examine him. And, the most
sensible provision is that, if he is
cross-examined by the accused, if he
is contradicted by the accused, the
statements can be used in re-exami-
nation. There is no sense in re-exami-
nation by the accused.

Now, rcgarding the amendments to
Clause 25 by which sub-clause (9A)
and sub-clause (9B) have been intro-
duced, 1 have no objection regarding
sub-clause (8A), but I do have an
objection regarding sub-clause (9B).
Sub.clause (9A) gives the right of
appeal. That is a fair thing as far as
it goes because once compensation
has been awarded against a person.
he ought to have a right to appeal.
But, I do not see why sub-clauze (9B)
comes in  Tf he has the right ot
appeal and there is a case of staying
the compensation awarded against
him, then the proper thing for him
to do is to file an appeal and obtain
a stay order. That is the usual rule
everywhere, in civil as well as in
criminal cases. If you have a sentence
of fine awarded again t yourself you
file an appeal or you file a petition
for eovicion and yon get a stay order
If vou have a decree against yourself
you file an appeal or a petition and
oblain a stay order of the execution
That is the rule. If you make a depar
ture in this case and if you allow the
appellant ipso facto the right of
having a stay till the appeal is decided
or till the time for appeal lapses
then it will be doing a great injustice
to th: person who has been falsely
prosecuted. The injustice will result
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in this way. Sir, you have consider-
able experience at the bar and even
on the criminal bar and you know
that there is a great time lag between
the filling of an appeal and the actual
disposal of it. If the appellant is
interested in gelting the order of
compensation stayed then he hurries
up, files the appeal, has it brought on
the list and has it heard expeditiously
and gets the stay order. Otherwisie the
appeal is summarily rejected and
there is no question of any stay. But,
if the right given to him is that he
could have the order indefinitely
stayed till the appeal is disposed of,
there are many ways in which the
appeal can be delayed after filing and
all those tactics would be resorted to
for the purpose of defeating the rights
of the accused. Therefore, I am
entirely opposed to sub-clause (9B)
which gives the appellant the right to
have the order stayed till the decision
of the court or the expiry of the time.
It must be the appellant who must
take all steps expeditiously to file the
appeal and get the order stayed.

Now, regarding other matters 1
have not much to say and a few of
the provisions I do welcome We
fought very strenuously for them—
for instance, the change in Clause 2u
and the deletion of Clause 31 by which
surreptitiously it was sought to intro-
duce a provision which would enable
magistrates to question and cross-
question an accused person and make
him confess to his guilt out of his
own mouth. At the time we were
oppoing. I rememb:r, Dr. Katju was
of the opinion that there was nothing
wrong in it. He said there was nothing
wrong in trsing to extract confession
ot the guilt out of the mouth of the
accused. But, we thought it wus verv
wrong. We tried in vain and we find
that by the time it wenl to Rajya
Sabha, perhaps this particular clause
became fatherless due to the transfer
of Dr. Katju and so, after all, justice
has been done.

As for the other amendments they
are mostly consequential and so |
bave no objection. But, regarding these
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two amendments—sub-clause (8B) ot
Clause 25 and the amendments pro-
posed to Clause 22—we have our
objections and I think the first is not
sensible and the second is positively
pernicious.

Pandit Thakur Das Bhargava: Sir,
in regard to the new amendments that
have come before us, I support most
of them. At the same time I have to
offer some remarks in respect of
Clause 22, Clause 25 and Clause 31.

In respect of Clause 31, I am very
glad that, after all, wisdom has
dawned upon the Government - in
accepting this amendment in the
Rajya Sabha., Here also we made 2
similar amendment and pressed the
point upon the Government. But, the
Government could not agree. Even in
tn'rd reading, objection was taken to
this aspect of the matter that out of
the accused mouth you cannot extort
a confession and ask him to make
statements about it. I am very glad
that after all the Government have
agreed to this because in this House
we laid great emphasis on it.

In regard to Clause 22, I am sorry
I cannot agree with my friend
Shri Sadhan Gupta. As a matter of
fact the law of re-examination is this.
When a matter is brought out in cross-
examination which is damnatory to
the. opposite side, and that document,
which is a document under Section
162 in this case, provides an answer
to it—that is in the very body of the

~ document you find an answer to the

statement which has been made in
cross-examination, you ought not to be
debarred from using that statement.
It is nothing but unjust. It is quite
Just thal the accused also should have
a right of re-examination. Supposing
a person makes a statement in cross.
examination under Section 162 which
is not favourable to the accused and
from the very document prepared by
the police officer there are certain
statements given there which are
favourable to him and inconsistent
with the evidence which is given In
cross-examination by the prosecution,
in that case, it 1s but fair, as the pro-
secution have the power of getting
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those statements made by the witness
re-examined under the original Sec-
tion 182, similarly the accused should
be allowed to have re.examination of
those statements made by the witness.

Shri Sadhan Gupta: Can the accused
re-examine a witness?

Pandit Thakur Das Bhargava: |
quite see that so far as the question
in Evidence Act Is concerned, re-
examination can only be made by the
party calling the witness. It s per-
fectly right. But at the same time if
you see the principle of the rule, the
principle Is that if a person makes
statement; which are not favourable
to the other party and in the document
its reply Is given, why shut out that
documentary evidence which s in
favour of the accused?

Shri Sadhan Gupta: He should be
cross-examined in that case.

Pandit Thakur Das Bhargava: That
right is already there. As it is, the
witness comes in. The prosecution
wants permission to cross-examine
that man. The accussd does not cross.
examine or permission iz asked after
he has been cross-examined the
uccused. What happens? He has made
a statement there which can be con.
tradicted by the documentary evidence
under Section 162 and yet, if the law
is there as it {5, he would be debarred
from wusing that statement, This
would be unjust. Therefore, my sub.
mission ig that the amendment made
in the Rajya Sabha is very just and
should have been made. I was under
the Impression that even if the state-
ment wa) not made and the accused
brought it to the notice of the court
that in re.examination he should be
allowed, the court would have allowed
him. But, now it is a statutory rule
and the accused is armed with this
power and I welcome this amendment.

But in regard to Clause 25, sub-
clause (9A) I am very sorry that I
cannot support this amendment. As
you remember, Sir, Clause 25 is a
clause by virtue of which, it a persen
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made a defamatory statement against
public servants or against Ministers
etc. then that person was to be pro-
secuted in a court of session and
there the case was to be treated as if
it wa: a warrant case and the person
who is complaining may or may not
be called according to the discretion
of the court. Now, in so far as that
section i3 concerned, as I had occasion
to point out at the time when this
clause was there, it is an unusually
topsy-turvy  procedure. Ordinarily
when 1 go to an officer and complain
against a person.....

Shri K, K. Basu: (Diamond Har
bour): The time i3 up.

Mr., Deputy-Speaker: I have no
objection. If the hon. Member wants
to finish he may continue for a few
minutes. If he wants to speak at
length then he may continue to-
mMOoTTow.

Pandit Thakur Das Bhargava: I
will finish in two minutes.

5 pMm.

The right rule is this: when a per-
son makes a complaint, say, of
bribery, etc., against a public servant
or subordinate, the siatement is taken
for what the man’; word is worth and
an enquiry 1s made into it, and if the
servant or subordinate is guilty, or is
found to have behaved in a bad or
some other way, he js brought to book.
Now, the whole thing is made topsy-
turvy by Clause 25. You will ramem-
ber the discussion at that time. Now,
it is not that an enquiry will be made
into the conduct of the person against
whom the complaint is mode. On the
vonlrary, the persen complained
againt will becomo the complainant
unaer Clause 25, and efforts will be
made to find whether the allegations
made by this man were justified or
not. So, the whole thing becomes
topsy-turvy.

Then again, this is not all. Therc
will be a Secretary, either of the
Department or of the Cabinet. or
somebody else who will go into that
matter and sift that que:tion through
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and through and after that, a com-
plaint will be brought up. Even after
these two things are done, and if the
person in respect of whom the accu
saticn was made was not just or was
not fair, what would happen? The
complainant would be asked to pay
some compensation. The public servant
will be asked to pay some compensa-
tion. The provision of appeal in :uch
a case (s a concession to the public
servant which is unjustified. The
framers of the law, as it originally
stood, were perfectly right, in this
context, in seeing that no appeal was
provided. Appeal is the creation of
statute and is not an inherent right.
Now they are giving another conce:-
sion which is unheard of. After pas-
sing two or three scenes, it Is proved
that the person who made the com-
plaint was right and the person who
was complained against was wrong,
even then, if compensation is allowed,
there is another appeal. This is an
interminable proceeding. The proceed.
ing: which are originally taken
against the public servant are not
allowed to have their normal cause
as they are usually taken In all cases.
This is new kind of law—Droit
Administratif—which they had in
France. It is a departure from the
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accepted principles of criminal juris-
prudence.

Then again, there is an appeal, a
second appeal and a third appeal. I
should think that the law was this:
that under the:e circumstances, when
a complaint is brought, no appeal
should be allowed. Now, they are
allowing an appeal. My humble sub-
mission is that this is entirely wrong
and the right intentions of Dr. Katju
are again being flouted for reasons
which are not just anq which are not
fair, Therefore, I oppose this proposal.

Mr. Deputy-Speaker: 1 shall now
put the question to the vote of the
House, Tomorrow, we will come to
clause-by-clause consideration.

The question is:

“That the amendments made
by the Rajya Sabha in the Bill
further to amend the Code of Cri-
minal Procedure, 1808, be taken
into consideration.”

The motion was adopted.

The Lok Sabha then adjourned till
Eleven of the Clock on Tuesday, the
26th July, 1955,





