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COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLUTIONS

PRESENTATION OF FOURTEENTH REPORT

Shri Gidwani (Thana): I beg to
present the Fourteenth Report of the
Committee on Private Members’ Bills
and Resolutions.

CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL—Condt.

Mr. Speaker: The House will now
proceed with the further consideration
of the following motion moved by
Dr Katju on the 16th November, 1954,
namely:—

“That the Bill further to amend
the Code of Criminal Procedure,
1898, as reported by the Joint
Committee, be takep into con-
sideration.”

and also further consideration of the
amendments for circulation ete,, moved
by Shri Vallatharas, Shri Gopalan and
Shri Syamnandan Sahaya,

I understand Shri Telkikar wanted
to move an amendment. Is he here
in the House?

He is not: so that need not be
taken into consideration.

Shri Pataskar (Jalgaon): Sir, as I
said yesterday the whole Bill has to
be looked at from the point of view
of the broad principles of juris-
prudence which have been in oper-
ation in this country for the last one
century or 50 and whether we are g0~
ing to achieve either speed or cheap-
ness in the matter of administration
of justice in this country. From that
point of view I want to lay emphasis
on three or four aspects of this Bill.

The first is the new clause about
which there has been so much of con-
troversy, namely, clause 25. Clause
25 is an improvement on the original
clause which wanted to make de-
famation of the President, Vice-
President, Ministers and others a
cognizable offence. To that extent it
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must be conceded to be an improve-
ment. To those of my critics who
asked as to why a provision for
the safeguarding of the Ministers from
defamation is necessary 1 wish to say
this. As I started by saying, clause
25 covers three categories of persons.
The President, the Vice-President, the
Governors and the Rajpramukhs
stand on a special footing. So far as
the former Code was concerned there
were no such dignitaries and I have
no doubt that everyone will admit
that for the proper functioning of
constitutional democracy, respect
ought to be attached to these officers.
Supposing they are defamed: some-
body publishes something against
them. Should they go before a magis-
trate or a court of law to get their
position vindicated? It is but natural,

The next category is that of Minis-
ters. Ministers also, to my mind, in
the present context, occupy a special
position. Whether they are Ministers
representing the Congress or in future
there are perhaps Ministers represent-
ing the other parties....

Dr. Lanka Sondaram (Visakha-
patnam): What is the difference?

Shri Pataskar: The difference is that
when the original Act was in oper-
ation, from 1878, there were no Minis-
ters as we know of them now. Even
at the time of the passing of the
Act of 1923 the Ministers were more
or less bodies for whom the public did
not care much. They were not entire-
Jy responsible to the people. If we
look to the way in which the present
democracy or parliamentary type
of Government works, Ministers are
chosen by a leader who is elected by
the majority party in the House. He
is the representative of the particular
public opinion which has elected him.
Ministers are more or less the re-
presentatives of the public. What is
the Opposition? 1 grant that parlia-
mentary democracy works also by
opposition, that is, those people who
had not been successful in getting &
majority try to criticise the present
administration naturally. ‘There is
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rc harm in such criticism whatso-
€ver. In the stage in which our
democracy stands it is imaginable
that people might stoop to criticisms
which may not be justifiable because
the party motives are day by day get-
ting stronger as we find them here.
Therefore, 1 submit that so far as the
Ministers are concerned, I am entirely
in agreement. But merely because
there is a criticism of a Minister, to
say that action should be taken is not
correct. Nor is any such right tried to
be given under this section. A Min-
ister is merely defamed. Yesterdaya
case was pointed out that such and
such Minister is a corrupt man. It
is imaginable that it may be so or 1t
may not be so and the party motives
might have had » very large share in
making such an al'egation. It is de-
sirable that it must be decided. We
do not want that as soon as a chargeis
made, a Minister should go before a
Magistrate’s Court and stand there.
Even if he does so, we know what the
result will be. Now a complaint will
be filed before a Magistrate etc. with-
in six months and all that. I find that
this provision will do some good. They
were saying that there is a tendency
that whatever is written about a Min-
ister, nobody takes care. That was
ihe charge which one hon. Member
mede. He mentioned the case of some
Minister of some State. He did not
mention the name and we are not con-
cerned with names. If such a provi-
gion is there and in spite of an alleg-
ation of that nature being made the
Minister takes no action, then, naturai-
1y there will be ground for any in-
ference. After the incorporation of
this provision, it will be the duty of
every Minister, if he ig a responsible
Minister in any House, to see that he
usks the Secretary to file a complaint.
At the present moment, granting for
the sake of argument that there are
gome who might have committed some
offence, then too they might escape,
saying “Well, you do not expect a
‘Minister to go to the Court of a Magis-
trate and get himself vindicated.
After making such a provision, if
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there is a complaint and a Minister
dues not care to take advantage of
what is provided for in this section,
I think the public can draw its own
inference. But the Minister will be
1esponsible to the  public ultimately
anc he will nol choose to do so. Good,
bad and indifferent—all manner of
people can take shelter under the Act
ithat none of them need do this. It is
beiter that there should be a provision
of this kind so that, within six months
from the day on whick a serious
charge of corruption or some thing
like that is made against a Minister.
a prosecution or a complaint could be
launched before a Court. Therefore,
I dc not think that there is anything
wrong if you look to the present con-
iext of things. Let us not look at it
as if it will be used for harassing the
people.

But I think there is absolutely no
justification for including in this
clause a third category which is very
dangerous to my mind. The third
category is ‘any other public servant
employed in connection with  the
affairs of the Union or State’. It
covers a talati, patel or an ordinary
village mukhya—as somebody said,
chaprasis—from the lowest down-
wards to the highest man in the
Secretariat. Why is it so? I cannot
understand. I find no justification
whatsoever why this provision which
is made in the interest of Raj-
pramukhs, Ministers, etc., should be
extended to all government em-
ployees. What is the idea?

[SERmMATI KHONGMEN in the
Chair]

In the former times, things were
different. Public servants and the
police were entirely a different cate-
gory. Now things are different. You
include all these sorts of employees in
this. Even a petty official in a village
can take steps under this law  be-
cause you will find that there is a law
under which probably the whole of the
Government machinery might try to
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put down a person who has said some-
thing against that village petty official
I think that is not proper. To my
mind, therefore, so far as clause 25
is concerned there is some justification
so far as Ministers and others are con-
cerned. Why include ‘any other public
servant employed in connection with
the affairs of the Union or the State’?
I would like to know from some of
those who took part in the Select Com-
mittee proceedings as to how they
came to include in this section a very
wide power like this. They want
to make a special provision in
respect of persons down from
a village headman or a mukhya
to the Secretary-General of the
‘Government of India. (Inter-
ruptions) That is my grievance and
I would not like to blame the Gov-
ernment only. This is due to the fact
that there is in the House generally,
even as I said yesterday, a section of
Members speaking with scant regard
for law and the legal matters. I am
not prepared to blame the hon. Home
Minister. He has himself been an
eminent lawyer and jurist and it is
in spite of him such things are there,
Naturally the fault lies somewhere

Dr. Lanka Sundaram: He does not
like to part with his baby.

Shri Pataskar: Then, there are
certain other matters. For instance,
there is clause 22 which, I find, is
laying down a very dangerous pre-
cvedent or principle—section 162. It

says: “No statement made by any %

person to a police officer in the course
of an investigation.........was made.”
Then, there is a provision “Provided
that when any witness is called for
the prosecution......with the  per-
mission of the Court...... " This is a
very dangerous thing. I can say so
from my experience at the bar for
the last thirty years. We all know
how the police statements are re-
corded. 1 would appeal to the hon.
Home Minister to consider this. In
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other countries it may be different.
So far as India is concerned, we know
how it is done, the way In which that
machinery works. This should not be
allowed and it would not be proper.
It may be argued that in certain other
countries such things are allowed but
as I sz2id yosterday conditions are
different ‘hare. I do not want to
blame any uarticular individual or
group. As @ said yesterday, the in-
stitution of police cannot be changed
in a day. Attempts are no doubt be-
ing made to improve it but they have
not yet attained that same status of
respectability and efficiency which is
obtaining in certain other countries.
Till  that time, at any rate, it is
dangerous to allow this thing to be
done. This statement is hardly re-
corded. Somebody examines some-
body. When the man is threatened
with being imprisoned, he is brought
there and some munshi takes down
the statement of that man. There-
fore, it is not desirable that at this
stage we should allow such a state
ment being used against the same
man. After all, it is a statement re-
corded by the police and therefore,
with the improvement of the police
we may think of it. A state of affairs
might arise when the police inves-
tigations are not actuated merely by
securing conviction but securing
justice and at that stage, it may be
possible to do it. Even today
we find from the way in which the
statements are recorded by the police
and the efficiency of the police de-
partment and the way in which they
are working that it is likely to do more
harm to the cause of justice rather
than to help it. Therefore I for one
do not like it in any event. It may be
said that the words “with the per-
mission of the CourtV are there. We
have to look at things in a broad per-
spective, the Courts, the police and all
those as they are. We are trying to
improve them and we are trying to
separate the judiciary from the ex-
ecutive. It has not yet been completed
in the whole of the country. Under
the circumstances I believe this is a
matter which deserves consideration,
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12 Noown

Then I find that the institution of
Honorary Magistrates, which I ex-
pected would be scrapped, is now
sought to be kept alive with some
additions, because there is that section
14, 1 would have liked section 14
scrapped altogether. We have got ex-
perience of the working of the system
of Honorary Magistrates. It has its
past. It is not as if the whole system
would improve if we appoint retired
people. [ would like to point out one
case from the district from which my
friend Mr. Bogawat comes. There
was one Kazi who was an Honorary
Magistrate for his life. Poor man, he
did not know and thought that the job
was 'hereditary. So one morning he
went to the District Magistrate of the
place and said: I have become old,
you will have to do something for me.

) wg% %Y faz
o T e

Shri K. K. Basu: (Diamond Har-
bour): That is done everywhere!

Shri Pataskar: That is the history
of the institution of Honorary Magis-
trates. They were meant only for
doing things as the then Government
wanted them to do.

Shri E. K. Basu: That is why Dr.
Kat_;ii.a wants to keep it.

Shri Pataskar: I have before me
the Report of the Members of the
Joint Select Committee produced as
a result of their collective wisdom. I
do not therefore like to call it as Dr.
Katju's Bill or a Bill brought by the
Congress Parliamentary Party.

Mr. Chairman: May I request hon.
Members 1ot to use the personal
names? The Minister may be called
ihe Home MiniSter.

'l'he Minister of Home Affairs and
Stites (Dr. Katju): 1 have rio objec-
tion, Madam, to be cn"lled nnyihmg, be-
cause' ] am becoming accustomed to it;
it is an expremm of affection.

Sadhan Gu’h (Calcutta—

shri
&yuth M) You don't want to be

 pected or must be paid.
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Shri Pataskar: In the very begin-
ning I said yesterday that I am look-
ing at these problems from a different
angle of view. Hon. Members who
look at it from a different angle may
not agree with me. (Interruption)
Please do not interrupt me because I
lose the trend of my argument. The
system of Honorary Magistrates, even
if we lay down that only those who
have experience of the working of
Courts, etc, should be appointed, is
not likely to improve, Therefore it is
much better that we do not expect
honorary work to be done in suck
matters by any people. After all those
people retired because they are toc
old on the Bench. Why then bring
them back again?

Dr. Eatju: May I take it that my
hon. friend's objection is that no
honorary work can be expected?

8hri Pataskar: Yes, quite right. Of
course the hon. Minister may differ
from me.

Dr. Katju: I thought we were all
doing honorary work here.

Shri Pataskar: I would say that
honorary work here in Parliament is
different from the honorary  work
which is mormally done in judicial
Courts.

Dr. Eatju: In municipalities.

Shri Patagkar: That is again
different. Because here it is not a
work for which some payment is ex-
Why do we
want that there should be Judges and
all manner of people doing work
gratis? We have the necessary funds,
to collect the money. Justice should
not be made to depend wupon the
patronage or the free service of some-
body. We can have free service

rendered for construction of canals
etc.,, voluntary labour. This is not a
matter where we want voluntary

labour so far as Courts and Magis-
trates are concerned.
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Shri N. C. Chatterjee (Hooghly):
This is also irrigation, legal irri-
gation.

Shri Pataskar: Voluntary labour
you can have. But why do you want
honorary or free work to be done on
the Bench itself? That would lead to
s0 many anomalies. I do not want to
dilate on that question. But so far as
my personal view is concerned I can
tell the hon. the Home Minister that
on this matter I hold very strong
views. In the year 1928 or so I had a
discussion with Mr, Hodson, the then
Home Member in the Bombay Council,
on this and he did not agree.

Dr. Lanka Sundaram: Nor will Dr.
Katju agree with you.

Shri Pataskar: Of course there has
been an improvement. [ must say to
the credit of the Government that
they have made this that anybody
will not be a Magistrate. So, this
should be gone into.

There are also certain other matters.
For instance take the amendment to
Section 107. Sub-section (2) of section
107 is proposed to be amended like
this:

“Proceedings under this section
may be taken before any Magis-
trate empowered to proceed under
sub-section (1) when either the
place where the breach of the
peace or disturbance is apprehend-
ed is within the local limits of
such Magistrate's jurisdiction or
there is within such limits a per-
son who is likely to commit a
breach of the peace or disturb the
public tranquillity or to do any
wrongful act as aforesaid beyond
such limits.”

Section 107(2) as it stands today
prwides:

..unless both the person in-
!ormed azninst and the place
wherg the breach of the peace or
disturbance is apprehended, aye
within the local limits of the
Magistrate’s junsdiction N
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That means that if a Magistrate at
Agra wants to issue a notice under
section 107 because he apprehends
that somebody from Travancore is go-
ing to come to Agra and his presence
is likely to disturb the peace, he can
do so, because the words are not
“uniess both the person informed
against and the place where the breach
of the peace or disturbance is appre-
hended, are within the local limits
of the Magistrate’s jurisdiction”. Now,
the place is out of the jurisdiction of
the Magistrate at Agra. But he
apprehends that somebody from
Travancore is coming to Agra and his
presence is likely to cause a breach
of the peace. Granting for the sake
of argument that the position has to
be remedied, because it may be argued
or it is conceivable that it is much
better to prevent that man from com-
ing to Agra and creating trouble and
therefore certain proceedings should
be instituted, is that object being
achieved by the way it is done here?
Section 107(1) is kept which says
that the Magistrate may “require such
person to show cause why he should
not be ordered to execute a bond, with
or without sureties etc.” So. the so-
called notice will be issued, will have
to be issued to the man in Travancore
to show cause why such an order
should not be passed in Agra. Then
the man will insist on his right to
come to Agra and argue his case.
Naturally that would be the result.
Probably he might not have otherwise
come to Agra and the apprehended
breach might not be taking place,

Dr. Katjun: Are you sure that the
notice will have to be issued by the
Magistrate of Agra?

Shri Pataskar: Yes, because so fat
as I can see it says “require such perl
son to show cause etc.”

An Hom. Member: Show cause by
post.

s&: Pataskar: So far as I see that
is pogition, unless we want __ to
dispense with the notice to show cause.
That is'the posifion as I find #fom sub-
sections (1) and (2) eof sectiod 107
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And it is not only my opinion, but
another very eminent Dean of the
Faculty of Law of a very good Uni-
versity with whom I had discussion on
this was also of the same opinion. If
the sections are allowed to stand as
they are, instead of preventing the
occurrence of a thing which probably
is tried to be prevented, it might lead
exactly to the contrary result. That is
what is apprehended so far as section
107 is concerned. And therefore it
would be much better to keep the pro-
vision as it was than the one which is
now finding a place here.

Then, 146 is a very simple section.
Sections 145 and 146 find a place in
Chapter XII entitled “Disputes as to
immovable property”. Section 145
deals with procedure where dispute
concerning land, ete., is likely to cause
breach of peace. This provision is
made for avoiding breach of the peace
which is likely to occur on account of
such disputes.

Section 146, as it has emerged from
the Select Committee (clause 19,
Amendment of section 146)—it has
nothing to do with the original Bill
as it stands—has taken a very curious
form. The present provisions of
section 146, as I said, were simple—I
would say even from the layman's
point of view. The provision is that
if a breach of the peace were appre-
hended, without reference to any of
the civil rights which may be fought
out in a Civil Court, such and such an
order might be issued. Very simple.
Now, the Select Committee has tried,
euriously enough, to make a combin-
ation of civil and criminal matters.

Mr. Chairman: Let there be no talk
in the House,

Shri Pataskar: I am sorry I am
dilating and speaking on a subject
which the ordinary people do not
find of much interest, but I cannot
make it more interesting.

. Amendment of 146 is therefore a
eurious mixture of civil and eriminal
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matters, because they want to amend
the section like this. Supposing some
enquiry is made by a Magistrate, then
there is also power for him to appoint
a Receiver and all that there iz in the
present section. What is tried to be
done is that the Civil Court is going
to be brought in into this matter by
the provision:

“Provided that the  District
Magistrate or the Magistrate who
has attached the subject of  dis-
pute may withdraw the attachment
at any time, if he is satisfied that
there is no longer likelihood of a
breach of the peace in regard to
the subject of dispute.

(1A) On receipt of any such re-
ference...”

He has to refer the matter to the
Civil Court.

“...the Civil Court shall peruse
the evidence or record and take
such further evidence as may be
produced by the parties respective-

So that at that stage what is con-
templated is that whien the matter has
gone to the Civil Court, he will again
record evidence; and there is a further
section which says that this shall not
bar the right of any party to file a
civil suit. That means the same Civil
Court will hear evidence when the
matter is referred to it under this.
The same Civil Court, if somebody
else files a suit for the necessary re-
lief, will try again the same man. I
do not know why there should be
this curious mixture.

It may be argued this was done be-
cause they wanted the matter to be
decided quickly by the Civil Court,
and therefore they say:

“The Civil Court shall, as far
as may be practicable, within a
period of three months from the
date of the appearance of the
parties before it, conclude the
inquiry and transmit its finding..”
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As we know, the Civil Court is

governed by the Code of Civil Pro-
cedure. Supposing a man dies, his
heirs ought to get the right. So many
other things are there. Therefore, I
do not understand for what purpose
this mixture of civil and criminal pro-
cedures is being effected by the
amendment of section 146.

And, on principle it is bad. be-
cause, supposing the matter is re-
ferred to a Civil Court and on the
evidence the Civil Court has come to
a certain finding. Is it desirable and
proper and just that the same Court
should again try in a subseguent suit
the same man being accused by an-

other party? Considered from every .

point of view, I do not know what is
the utility of the present amendment
which now the Select Committee has
made so far as this section is con-
cerned. At the most, if the matter
was so complicated and he wanted to
ascertain the opinion of the Judge
on the record which he had before
him with respect to a particular com-
plicated question of law, then you
might have given him the power to
send it to the Civil Court and get
the opinion on that record.” But, this
goes further. This says: “No, he
shall also take evidence and he shall
decide within three months and he
shall do so many things" for which
I do not know what is the procedure.
There is no provision as to what pro-
cedure—civil procedure, criminal pro-
cedure or any other—should be follow-
ed in such a case. I think that that
amendment, instead of improving
matters as they stand with respect to
that limited object which is contained
in Chapter XII which contains these
sections 145 and 146, is a  curious
mixture of civil and criminal pro-
ceedings—partly before the Criminal
Court and partly before the Civil
Court, and again the Civil Court be-
cause there is a provision which says:

“Provided that nothing in this
section shall debar any person
from suing to establish his title
to the property, the subject of
dispute, and to recover possession
thereof,” a
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I cannot imagine of anything having
been construed in such a light manner
as this.

I have already said something about
162, In clause 23—this is about
rolice investigation—amending section
173, I find the proposed sub-section (5)
is worth nothing. It reads:

“Notwithstanding anything con-
tained in sub-section (4), if the
police officer is of opinion that
any part of any statement record-
ed under sub-section (3) of section
161 is not relevant to the sub-
ject-matter of the enquiry or trial
or that its disclosure to  the
accuzed is not essential in the in-
terests of justice and is inexpe-
dient in the public interests, he
shall exclude such part..”

Who is given the power to exclude
such  part?—the police authorities.
Should the police be allowed to decide
that it is not relevant to the subject-
matter of the enquiry? Is the re-
levancy to be decided by the police
themselves who are to prosecute the
person? Relevancy must be decided
either by somebody on behalf of the
accused or at the most by the Magis-
trate. I can understand that the
Magistrate may not give them copies
of irrelevant matters, but the police
should not be allowed at that stage
to decide that it is not a relevant
matter and that its disclosure is not
essential in the interests of justice.
The interests of justice are to be de-
cided not by the accused but by the
police. They might exclude those
statements. This is hardly consistent
with our notions of eriminal jurispru-
dence and probably this has been
inadvertently inserted,

Shri Frank Anthony (Nominated—
Anglo-Indians): Deliberately they have
done it.

Shri Pataskar: I can understand it
if it is necessary to do it in the public
interest. That is all right. Supposing
there is a man whose statement 1is
recorded and he makes certain state-
ments which are neither relevant nor
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in the interests of justice but are
against the public interest, the police
niay, at the most, be given the power
to exclude such statements. I cannot
entirely agree with 'those who said
that everything should be disclosed. I
csn understand that if there is any-
thing said which is against the public
interest, it is the police at that stage
who have to decide, but they cannot
take upon themselves the right to decide
what is relevant or what is not re-
levant, nor to decide what is in the
interests of justice as a whole, be-
cause the justice is meted out to the
unfortunate accused and not to the pro-
secution. 'Therefore, 1 think, these
two, somehow or other deserve to be
eliminated so far as clause 23 is
concerned from a purely judicial point
of view. As I said yesterday, let
everybody look at it mot from any
other point of view, but from the
general interests of the principles
which have been in operation in the
country for the act so many years.

Then, the committal proceedings is
2zain a thing on which I would like to
ofer a few remarks. I can understand
it and no doubt there has been a cry
in the country. For those appearing
or. behalf of the accused, probably this
commitment proceedings were a God-
send for getting the accused out of
the clutches of the law, but at the same
time, it is true that a person was sub-
jected to an examination by the police
first, then before a Magistrate his
statement was recorded under 164,
then there is the third statement, and
then the unfortunate man has to go to
the Court for the fourth time and is
subjected to cross-examination by
eminent lawyers, and naturally he is
bewildered. One of the statement is
taken by the police in circumstances
which alwaysdonot lead to accuracy,
then again by the committing Court
where they are not thorough. There-
fore, there is the suggestion that the
committal  proceedings ought  alto-
gether to be dropped. 1 am here to
'saythatldnl?o_tmt_ltt_lw‘tjhe_mm-
miitta] proceedings should be there.
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But now what is being tried to be
done is that there is a distinction be-
tween committal proceedings intiated
at the instance ef the police, and that
initiated at the instance of private
individuals. I do not know why we
should have gone into all this. I do
not know why the Joint Select Com-
mittee should have thought it worth-
while to make all this distinction be-
tween proceedings initiated by the
police, and proceedings initiated by
somebody else. More and more com-
plications have been unnecessarily in-
troduced in this Bill. If it were said
that there will be no committal pro-
ceedings at all, then one could have
understood that. I could have under-
stood if the police, instead of going and
filing a case before the Magistrate, go
and file a suit in the Sessions Court
itself. There will be no harm in that,
and nobody can reasonably and
rationally complain that committal.
proceedings are being dropped. But I
cannot understand the distinction that
iz sought to be made in this matter.

Tpere is one other difficulty which I
envisage in this connection. Suppos-
ing a private individual goes before a

" Magistrate and charges another with

an offence triable in the Court of
Sessions, then in that case, who is to
decide whether normally it should
bhave gone to the Sessions Court or
not? I am told that in England, there
is a Director of Public Prosecution.
Probably, in India, we have no such
institution. I realise that. But in
India it may not be possible to have
one Director of Public Prosecution for
the whole of the country; it may also
be not expedient to appoint one
Director of Public Prosecution even
for one State, because some of the
States are very large.

Dr. Eatju: On a point of order.
Will it not be more desirable if the
discussion on these small points should
be reserved to the clause by clause
consideration?

Sri Fraok Anthony: Here, we agree
with ftie Hon. Home Minister,
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Dr. Katju: Otherwise, he can go on.
My hon. friend will have all his time,
and likewise everyone will have his
time.

Shri N. C. Chatterjee: On this point,
we agree with the hon. Home Minister
that this could be deferred till the
clause by clause consideration.

Shri Pataskar: I was not going to
refer to all the details, but only to
some of the principal facts. However,
in deference to the wishes of the hon.
Home Minister and other Members, I
with not attempt to do that, and when
the amendments come up, I shall talx
about them,

But I would certainly like the hon.
Home Minister to know that I would
agree with him to drop all committal
proceedings, rather than have all this
discrimination.

Dr. Katju: 1 hope my hon. friend
would speak when the clauses come
up for discussion, and I would be very
happy to have his views then,

Shri Velayudhan (Quilon cum
Mavelikkara—Reserved—Sch. Castes):
What about the defamation clause?

Shri Pataskar: [ had already spoken
on it. Probably, the hon. Member
was not here at that time.

There is one other point on which I
would like to say a word, and that is
about the jury and assessor system.
Now, the system of assessors is being
abolished. So far as the jury system
is concerned, however in some modi-
fied form, it is trieu lv be kept. I
would not like to enter into the de-
tailed nature of the provisions made
in that behalf, but I will say that if at
all we do not want the jury system,
we can straightaway abolish it, be-
cause, after all, the jury system in

gland was based on something en-
ﬁrely different. There, a man was
supposed  to be tried by his own
fellowmen, and therefore, all mattérs
{5" fack were decided by his fellowmen.
Bu,t our conception of jury system
belztg diffetent, I do not thmk there
qra.a any harm in droppmg it alto-
gether,
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Dr. Lanka Sundaram: Here, it is by
sSupermen.

Shri Pataskar: Here, if you want to
keep the jury system, then keep it
not with any shackles by which even
iZ they are autonomous, something
else happens and the jury is deprived
of its right, but in its proper form.
Otherwise, I would say that it may
entirely go.

Without going into any further de-
tails, I would summarise what I think
of this product which is produced not
by Government, but by the Select Com-
mittee as a collaborative effort. If I
can say so, what I find, after carefully
reading this Report, is that in this
Bill, the procedure, instead of being
simplified is made more complicated.
Secondly, as 1 said earlier, there are
so many amendments which are a cur-
ious mixture of the civil and criminal
procedures. Then, unfortunately, the
institution of Honorary Magistrate is
being kept in some form or the other.
1 think, considering the matters as
a whole, they might in some cases
lead to the benefit of the accused, and
in some cases to the benefit of the
prosecution. But as a whole, it will
reither achieve its purpose of speed,
nor of justice being cheap. These
are my submissions on this Bill.

As for recommitting this Bill to the
Select Committee, I do not think it
will be good to recommit it to the
Select Committee, because, if once it
is sent to the Select Committee, the
same  result may still follow, and
there is no guarantee that a different
result will follow. I want the whole
matter, therefore, to be approached
from a different point of view; and
tnless that approach is there, I for
one believe that no improvement is
possible. This Bill should not be
looked at from the point of view of
party, or from the point of view of
the interests of this section or that
section, but from the point of view—as
1 said yesterday—of the principles of
jurisprudence which have been In
operation for fhe last §6 many ¥ears.
#hd which, #8 1 said, do require a
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change, but a change which must be
gradual, evolutionary and consistent
with what is happening. I think that
is what we all here in this House
{eel, apart from the question of re-
ferring it to the Select Committee
again. Probably, there may have been
chances of success, and this Bill may
have been put in a better form.

Shri N. C. Chatterjee: I agree with
Shri Pataskar that this Bill should
not be looked upon as a party Bill,
and it should not be discussed in a
party spirit. I hope there will be no
whip issued and there will be no re-
gimentation, but there will be free
voting in this House.

An Hon. Member: Completely de-
mocracy.

Shri N. C. Chatterjee: Yes, It will
affect the lives and wellbeing of
millions of people, and to a large
extent, civil liberties will be in jeo-
pardy, unless and until we have a
proper Criminal Procedure Code on
the statute-book. India will be judg-
ed by the whole democratic world by
her capacity to fashion a proper and
civilised system of criminal juris-
prudence, which should operate in
independent India. I am afraid
Macaulay and Fitz James Stephen
will be turning in their graves to-
day, when they would realise that
after seven years of independence, the
Parliament of India is solemnly to-
day merely engaged in the task of
tinkering and tampering with their
handiwork, and there is no real ar-
chitect’s mind to refashion the entire
system. 1 am not at all deprecating
the work which the great British
lawyers did, like Lord Macaulay,
Sir Fitz James Stephen or Sir Barnes
Peacock. They did great work, but
they did it with a purpose. They
wanted to build up a police state, and
they wanted to subserve the interests
of a colonial set-up, really of an im-
perial set-up. From that point of
view, the Criminal Procedure Code
was quite good. I must admiiti, now
that the British rule has ended, that
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it was also their objective to give cer-
tain essential safeguards to the de-
fence, so that the accused might be
given a proper hearing and adeguate
facilities of defence. But 1 am sorry
that the hon. Home Minister did not
listen to our advice which was offer-
ed in a spirit of co-operation and
constructive approach to this difficult
measure.

We pleaded for the appointment of
a Commission to go round the coun-
try, to consult the different Bars,
lawyers and Judges, as well as other
interests, and to fashion a proper Bill
and present it to the House. I still
maintain that it would have been
a far better and more desirable
course. We are very much interest-
ed to know that a suggestion has
been made by fifty Members of Par-
liament that there should be a Law
Commission appointed, and 1 whole-
heartedly endorse that suggestion.
But I also wonder whether it would
be desirable, if you are really going
to have a Law Commission to ex-
pedite a Bill like this, which is not
a comprehensive piece of legislation.
After all, it is inextricably inter-
woven with the Indian Penal Code,
the Indian Evidence Act, the Oaths
Act, and with various other cognate
statutes. Will it not be better +to
have a comprehensive survey, a com-
prehensive reorientation of the diffe-
rent cognate measures, and perhaps
to have before us the report of a
trained body of experts like the Law
Commission? I do not know what
would be terms of reference of that
Law Commission, but I hope it will
be an independent body of legal ex-
perts, and there will be no question
of any party operating there, or any
other extraneous consideration, but
it will be really bent upon bringing
our old statutes in conformity with
modern ideals of sociological juris-
prudence. We cannot really build up
a first class country in the twentieth
century with an eighteenth century
law or a nineteenth century Code.
Vou cannot have a really proper
system of justice with old notions
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and with mid-Victorian ideas. I am
afraid the framers of this Bill were,
to a large extent, oppressed with the
old notions. There is really no indi-
cation of their appreciation of the
modern pattern of Society. We all
talk of planning. We are planning
all the time. But, I plead with the
Home Minister and I plead with all
the Members of this House that there
should be planning also in law. But
our legal system seems to be un-
planned; and our effort for legal
reform is also unplanned. There is
no comprehensive effort to put
everything in order.

The Constitution-makers of India
enacted the fundamental rights in
Chapter III and, in their wisdom—and
I rmaintain it was a great day for
India—that they enacted article 13.
In article 13 they said that
any existing law which is°~ repu-
gnant to the fundamental rights
was declared to be wvoid. They
also said, any statute, any existing
law, which in any way abridged the
fundamental rights was also wvoid
That is a very serious state of affairs.
I expected that the Government of
India and the Parliament of India
would appoint a Law Commission for
the purpose of bringing our existing
statutes in conformity with the fun-
damental rights, guaranteed solemnly
by the Constitution of India to the
citizens of this country. That has not
been done. The result has been a
very unsatisfactory state of affairs.
You know many statutes have been
attacked as being unconstitutional and
ultra vires as being repugnant to the
fundamental rights and good many
statutes have been struck down as
unconstitutional by the Supreme
Court of India and by the different
High Courts. Rightly they have been
condemned, because they had no es-
cape from it. It was not the effort
of the Supreme Court, it was not the
effort of the High Courts to act as
Supreme-Parliaments. They were not
doing that. They had taken an oath
solemnly enjoined upon them to work
out the Constitution and the Consti-
tution enjoined upon them the
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solemn duty that they shall strike
down as unconstitutional any exist-
ing law which is in any way incon-
sistent with the fundamental rights.
We have done nothing so far, There-
fore, I quite welcome any effort on
the part of the hon. Minister to do
something to bring our laws in con-
formity with the fundamental rights.
And, I therefore, thought that it
may be a good thing to re-orient our
laws according to those fundamental
rights and also according . to the
modern concepts of sociological juris-
prudence. It will not do simply to
fashion our criminal law to accom-
modate a few criminals. We must
also fashion our laws so as to bring
about a real welfare State. There-
fore, I plead for a radical revision
and the early appointment of a Law
Commission. And, if there can be a
possible mandate given by the Par-
liament that this Bill along with
other cognate Bills should be taken
up by the Law Commission and they
should expeditiously report to us—
in a very short time—then it may be
desirable to postpone the considera-
tion of this measure until we have a
comprehensive report.

I do recognise that there is a spe-
cial responsibility of lawyers in this
matter, especially of the . lawyer
Members of this Parliament. There
is a general charge levelled against
the members of the profession to
which I have the honour to belong,
that the organised profession has
been a stumbling-block to legal re-
form. This has been not merely in
India. I was reading the observa-
tion of Prof. Laski in his book on
American  Democracy. Laski is
saying that the greatest obstacle was
the vested interest of the legal pro-
fession. I hope the legal profession
in India would respond and would
be alive to the new sense of duty in
the present set-up and would help
the Government and the Parliament
in bringing about a proper re-orien-
tation of our legal system. I do not
think anybody, any lawyer of any
standing, who is cognizant of his res-
ponsibility as a citizen of India, will
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do nnythmg to circumvent legal re-
form simply because of any question
of smtu.s quo or vested interests.

I have been touring a good part
of this country and I have come into
contac! with many members of the
legal profession. I have discussed
the matter with many members of
the different Bars and with also a
number of judges who are function-
ing and with some who have retired
from the Bench. I was amazed to
find that there is a feeling in this
country that this Bill is really a
Police Bill meant to tighten the re-
pressive machinery of the State. They
thought that some kind of Kalki
Avatar has come down from the hea-
vens in order to fashion a new ins-
trument of repression. Many times I
have been told that Dr. Katju's Bill
really wants to do away with the
cardinal principle of British juris-
prudence on which the whole system
of Indian law was enacted, and he
wants to introduce the French sys-
tem. You know the British system
means that a man shall be presumed
to be innocent unless he is found to
be guilty by the Judge or by the
Judge and the jury. But, under the
French system, immediately the police
gets hold of a man, there is some-
thing like an interrogation. He has
got to prove that he is innocent. I
have tried my best to dispel this
feeling, I tried to convince people—
although I strongly criticised the Bill
in the earlier stages and I have got
to criticise certain aspects of it very
strongly even now—that there is no
sinister design on the part of the hon.
Home Minister or the Government of
India really to introduce a Police Bill
or to do something which will be
merely tightening the repressive en-
gine of the State.

At the same time, there are cer-
tain features of this Bill which are
really repugnant to all democratic
notions. It will put in peril the
working of democracy in this coun-
try and I maintain it in spite of the
pleading of my hon. friend who has
put in more than 30 years' experien-
ece in the law eourts—Mr. Pataskar.
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It will smother opposition. 1§ will
put in peril the freedom of the Press.
‘What is the good of saying in article
19 of the Constitution that to every
citizen of India is guaranteed the free-
dom of speech and the freedom of
expression? What is good of Pandit
Nehru saying that he wants a class-
less and casteless society in India,
when you are having a special class
of Ministers and a special law for
them because some Ministers or some
public servants are defamed? 1
thought it was a cardinal principle
that in a country like this, where
there is a lot of corruption, bribery,
nepotism and jobbery, when even
Ministers are not beyond the shadow
of suspicion, they should welcome cri-
ticism. If the Home Minister or a
Minister of any State thinks he is
defamed, then a special machinery is
provided. Let the hon. Home Minis-
ter here declare that he shall not de-
mand any special privilege for Min-
isters, special immunity and special
safeguard, then a good deal of the
opposition to this Bill will disappear.
(Interruptions).

[Mr. DEPUTY-SPEAKER in the Chairl

The position really is this; to a
large extent, the country suspects
the bona fides of the Governmentand
the bona fides of the hon. Home Min-
ister because he has come forward
with a Bill whereby he wants to pro-
tect the Ministers. Why should the
complaint be lodged by the Publie
Prosecutor? We are not children.
Don’t we realise that it is not a safe-
guard? It is an illusory safeguard.
It is said that there is improve-
ment, Member after Member
said that there is improvement,
1 recognise there has been some im-
provement. What is the improve-
ment? Defamation of a Minister is
no longer a cognizable offence. That
was an absurd plea. No civilised
Parliament, no democratic Parliament
would possibly accept it unless it
declared itself a Parliament of luna-
tics. But assuming you discard that
what are you putting in here? You
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are simply categorising different
elasses and saying that with regard
10 Ministers great safeguard is im-
posed. What is the safeguard in
elause 257 It says that in the case of
a Minister previous sanction of the
Secretary to the Couneil of Ministers
will be necessary. Is that a safe-
guard that in the case of a Minister
no prosecution shall be started un-
less and until his Secretary or the
Secretary of the Council of Ministers
says: ‘I shall give sanction’? Can he
possﬂ:ly be expected to give a fair
and independent judgment upon
this? It is an absolutely futile pro-
cess. Can he possibly retain his secre-
taryship and say: ‘The hon. Min-
ister has been defamed; there is this
defamatory article; but I will with-
hold sanction’? After all, what is
sanction? Anyone who had to do any-
thing with administration of law
or justice knows that sanction is
merely lifting the bar. How can he
possibly say: ‘I will not give you the
charter to prosecute’? Therefore, the
entire concept is wrong. I would ap-
peal very strongly to the hon. Home
Minister; I appeal to his sense of
fairness, that he should delete it
here and now, That will, to a large
extent, bring about a sense of con-
fidence in the Government. The
people will fee! that this Bill is not
really meant as a “Ministers’ Pro-
tection Bill”. Now, what is this?
No Court can take cognizance of the
offence of defamation unless there is
a complaint in writing made by the
Public Prosecutor.

~Dr. Katju: I beg your pardon, Sir;
the private complaint stands and there
is nothing to prevent them.

Shri N. C. Chatterjee: I repeat with
all sense of responsibility that simply
because I say that one particular
Minister has taken any bribe, I say
that it is an individual offence and he
must come forward and vindicate him-
self. If a Minister says that X as
a Member of Parliament has taken
bribe, X is to file his complaint and
vindicate himself. But, if that
Member of Parliament says that Mr.
Y or Z has taken bribe as Min-
ister, then that is not the machi-
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nery and that is not the method. It
is the entire approach that I am con-
testing. There the whole State is
arrayed against him. There the State
is the Prosecutor. The State or the
organised Government is prosecuting
him. Far from welcoming exposure,
far from welcoming criticism, far
from encouraging the searchlight to
be spotted on the dark corners of our
public life, it is meant really to dis-
courage this disclosure of the black
spots in our Government and in our
public life. 1 maintain that it
is against the spirit of our
Constitution. I maintain that it
makes a conscious discrimination
against the spirit of the guaranteed
freedom of eguality. I maintain that
it, to a large extent, throttles the
Press in India. I maintain that it
will make, to a large extent, fair and
free election impossible. We all know
that these things are meant really to
smother opposition. We know that
it is meant really to hit the politi-
cal parties. What is the good of
saying, these may be criticism from
a party point of view? If somebody
defames a Minister he takes full res-
ponsibility. He is not shirking that
for a minute; only he says that the
State shall not prosecute him simply
because he has made acharge against
a Minister. This is an amazing
state of things when we say that in
a democratic government where res-
ponsible form of government is fun-
ctioning, you want special safeguards
of this character whereby you put
them on a special pedestal. You are
giving them special safeguards by
saying that a Public Prosecutor must
file a complaint. Who is the Public
Prosecutor who will have the courage
to say: ‘T will not file any com-
plaint’, when the hon. Home Minis-
ter says: ‘I have been defamed and
I want this prosecution’? Be prac-
tical. Let us be realists and let us
not be mere idealists. Who is the
Secretary or the Secretary of the
Council of Ministers who will deny
this request? Therefore, I am point-
ing out that this is the most retro-
grade feature. This is the quintes-
sence of both reaction and repres-
sion. In the name of democracy I
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demand its immediate repeal. It is
really an insult to the intelligence of
Parliament to discuss such a measure
as this. It will seriously affect the
independence of the Press. It will
seriously affect the opposition parties.
It will take away to a large extent
the rights of the public and divest
them of the democratic right to cri-
ticise the Ministers and the Gowvern-
ment. It may ruthlessly smash the
opposition. My learned friend Mr.
Pataskar uttered a sentence which
took away my breath: “In democracy
Opposition parties may attack Minis-
ters. Show me any democratic coun-
try in the world which has got any
such protection for Ministers. No
civilised country in the world has got
such protections; special law of de-
famation and special safeguards in
the case of defamation of Ministers.
Do not think that Ministers are only
defamed in India and in no other
country in the world. Ministers have
been here, protagonists of British bu-
reaucrats, special favourites of British
Imperialism. From the Montague-
Chelmsford Scheme, from the year
1920 up to 1947, the British were
ruling and most of the time Congress
was not in office. The favourite
boys who were Ministers were defam-
ed by Congressmen and defamed by
Gandhiji, Deshbandhu Chittaranjan
Das and others. They were serious-
1y criticised by people and very
serious charges were levelled, but
never did the British in the plenitude
of their power ever concieve of
making any such legislation like this.

I have been told by some Members
from the South that Rajaji is opposed
to this kind of protection. I do not
know whether this is correct, but if
that is so, we ought to be told. I am
also told that some Chief Ministers
of States have opposed this, They
are embarrassed by this kind of sug-
gested protection and special favouri-
tism being shown. Bengal and Bom-
bay, I am told, have expressed them-
selves against any such protection.
It embarrasses them; it is unfair to
them and they do not want it. If
that is so, we ought to know it. What
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1 am submitting is, this kind of pro-
vision should not be on the statute
book. Now, Madam, there is one
other thing....

An Hon. Member: Mr., Deputy-
Speaker is in the Chair.

Shri N. C. Chatterjee: Shrimati
Renu Chakravartty, when she was in
the Chair once remarked that the
Chair has no sex.

Mr. Deputy-Speaker: Woman and
man are convertible,

Shri N. C. Chatterjee: But, the con-
version took place without my know-

ledge.

Sir, I made my appeal and today
I am again making my appeal to the
Home Minister. No Criminal Pro-
cedure Code, however perfect it may
be, will really put India on the de-
mocratic map of the world and lead
to any desirable results unless you
do three things. First it is necessary
to reorganise the investigating ma-
chinery—we all know it is defective,
it is unsatisfactory and often cor-
rupt. Secondly, we want some kind
of independent scrutiny by some
officer well versed in law. As my
friend suggested, a Director of Public
Prosecutions or someone like that
should be there. Thirdly, I am sub-
mitting that there should be imme-
diate separation of the executive from
the judiciary. I cannot think of a
better argument put forward than
what was done by the hon. Dr. Katju
when he was Governor of my State,
He contributed an article in the
Hindustan Standard in which he paid
a great tribute to the civil judiciary.
His Excellancy Dr. Katju said....

An Hon. Member: Then ‘His Excel-
lency'.

Dr. N. B, Khare (Gwalior): Now
changed into ‘malignancy’.

Shri Altekar (North Satara): BSir,
I object to the word ‘malignancy’
being used.

Mr. Deputy-Speaker: It is only an
abstract noun.
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Dr. Lanka Sundaram: It has no con-
notation.

Sbri N, C. Chatterjee: His Excellen-
¢y Dr. Katju contributed: an article
to a leading Calcutta newspaper cal-
léd 'the Hindusten  Standard in
December, 1948. The heading is
“Separation of Judlciary and Execu-
tive” It is a very well-written arti-
cle, worthy of our perusal. There,
he paid a great tribute to the civil
judiciary throughout India, but he
added this:

“I think' there should be no di- °
fficulty * in appointing judicial
magistrates for trying all crimi-
nal cases of every description.
Their appointment should be made
after an examination and on the
recommendations of the Public
Service Commission.”

Then, Yr. Katju goes on to say —

“They should enjoy security of
tenure, and they should -enjoy
absolute freedom from executive .-
control. After all, what is .. the
object that we intend to achieve
by separation of the two func-
tions? The object is that .the
accused person should have the
benefit of tria] before an indepen-
dent and impartial Magistrate,
who should try and dispose of the
case before him according to law
without any bias, without inter-
ruption, without pressure, with-
out influence of any sort or kind
being brought to bear upon him,”

I am asking the hon. Dr. Katju,
as the Home Minister, to implement
what His Excellency Dr. Katju had
stated in the Hindustan Standard in
December, 1948,

So far as we know, every year the
Congress met, and year after year
it was a hardy annual. You re-
member from the time of Ferozeshah
Mehta and Gopala Krishna Gokhale,
the black-spot of British administra-
tion has been the fusion of the exe-
cutive and the judiciary, because the
Britishers could not venture to make
the judiciary independent at least in
this criminal sphere and they wanted
a police rule, and because they want-

483 L.8.D,
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ed the enforcement of section’ 144 and
they wanted to have some other . sec-
tions to be administered by more exe-
cutive hukam. Do you want that" in
independent India? You call your-
selves a sovereign, independent re-
public, and yet you show the same
kind of attitude today. What is the
good of saying that we have improv-
ed section 30?7 Kindly see section 30.
What is the wonderful improvement
they have done to section 307 1 do
recognise that there has been an im-
provement in section 30, but if you
look at clause 6 of section 30, you wil}
find :

“The Joint Committee consi-
der that the High Court ought
to be consulted by the State

Government before investing the
Magistrates with power under
section 30, to try all offences
not punishable with death or im-
prisonment for life or with im-
prisonment. for a term not ex-
ceeding seven years.”

You know that this power was
available to District Magistrates, Pre-
sidency Magistrates, and First Class
Magistrates only in some States. They
are now giving a charter to every
Government in every State to have
special Magistrates. I do maintain
that this will be illegal, ultra vires
and repugnant to the Constitution. I
am not saying that merely for the
sake of scoring a debating point. This
section was argued for two days in
the Supreme Court of India—yester-
day and the day before yesterday,—
whether section 30 is legal aor not.
We have not yet got the judgment.
In that particular case, thére was an
order by the Sessions Judge sending
the matter to a Section 30 Magis-
trate. It may be that the order would
be saved because it was made under
section 528 of the Code. But it was
solomnly being discussed for hcours
and hours, and the Judges were deep-
ly concerned as to whether section 30
was legal or illegal.

Mr. Deputy-Speaker: Ultra vires of
the Constitution?

Shri N. C. Chaiterjee: Yes. You
remember in the case of Anwar Ali
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= Sirkar V. The State of West Bengal,
the Supreme Court struck down the
Special Criminal Courts Act as illegal
and - ultra vires, being repugnant to
article 14 of the Constitution. Why?
Because they said that there is no
reasonable, rational classification, and
in order to sustain a reasonable and
rational classification, you cannot leave
it to the arbitrary will of the exe-
cutive to say that X shall be triable
by the ordinary court and Y shall
be triable by the Special Court. If
there is a duality of Courts and if it
is left to the absolute pleasure—if I
may quote the judgment of Justice
Das—of the executive to pick and
choose a particular person to be sent
to the Sessions Court and another
person who had committed the same
crime to the other Court, then it
would not be legal. You know, fol-
lowing the Supreme Court's judg-
ment in America, our Supreme Court
has held that it is not necessary to
prove actual discrimination in a parti-
cular case, because, in such a case,
discrimination is writ large on the
face of the Statute itself. Therefore,
it was hit.

In section 30, what are you doing?
Take, for instance, section 473 of the
Penal Code, making or counterfeiting
seals, etc., with intent to commit for-
gery, which is met with imprison-
ment of either description of seven
vears anG triable by a Court of Ses-
sion. If you kindly look at chapter
XVIII, you know there is a Schedule
in the Criminal Procedure Code, and
if you look at section 473, you will
find that the offences are given. In
Column 7 the sentence runs thus: “Im-
prisonment of either description for
seven years.” Then the heading in
the last item is—"Cognizable and
triable by whom"”. Kindly see that
it is “cognizable and triable only by
the Court of Session.” Section 474
is the same, “Imprisonment for
seven years, cognizable and triable
by the Court of Session.” What has
the Select Committee done? In Ben-
gal, there was never in operation a
section like this—we had never any
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Section 30 Magistrates. This is oenly
to be found in QOudh, Punjab, Assam -
and in some other Part C States. But
in other States, there is nothing like
that: neither in Bengal, nor in Bom-
bay nor in Madras. What they are
saying is that we are making an im-
provement cn the Bill, and you were
saying that with the sanction of the
High Court powers can be given to
the First Class Magistrates who have
been acting as such for ten years.
Then, what happens? There is a
Court of Session functioning in a par-
ticular area. Ordinarily, and nor-
mally, that is the Court and you also
invest particular Magistrates with
that power of trying such cases. But
there is no compulsion under this law
that every case under section 473
will go to that special Magistrate.
Therefore, it is the police or the exe-
cutive that comes in. Therefore, I
say that section 30 is a very wvulner-
able section. But I would not put it
merely on the ground of technicality
—on the technical ground that it is
repugnant to the Constitution. What
I am pointing out is this. Dr. Katju
has said that there should be judicial
Magistrates, that there should be a
complete separation of the executive
from the judiciary, and that it should
be done as early as possiblee Why
don't you declare it here and now
that you will do this? You know that
this section 30 was really promulgat-
ed in those backward areas.

Mr, Deputy-Speaker: In the case of
cases triable by Magistrates, do they
go to the lowest Court.

Shri N. C. Chatterjee: There is no
section in the Criminal Procedure
Code like that. There is no section
introduced here. In the Civil Pro-
cedure Code, there is a section which
provides for suits being filed in the
court of the lowest grade, that is, if
suits could be filed in one, two or
three Courts, they shall be filed in
the lowest Court. There is no such
section here. I am not, however, on
the technical aspect. All that I am
pointing out is, I am asking my hon.
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friend Dr. Katju to consider the con-
stitutionality and the legality and the
possible repugnancy of section 30
to the guaranteed fundamental rights
enshrined in the Constitution.

Dr. Eatju: If I may interrupt just
for a minute—if the Supreme Court
is going to hold that it is ultra vires,
we shall follow that decision.

Shri N. C. Chatterjee: It is very
kind of Dr. Katju to say. 1 am
sorry 1 could not make myself clear.
In the Supreme Court, that order was
made, sending it to a particular First
Class Magistrate by the Sessions Judge.
The argument was that even then,
section 30 would be otherwise illegal.
In this particular case, they may not
have to discuss the question of lega-
lity of section 30 because you know if
the High Court or the Sessions Court
makes a particular order that a par-

ticular Magistrate shall try a
particular case then it is a judi-
cial mind which is operating, and

not the executive mind. Article 14 of
the Constitution only comes in when
the State discriminates between man
and man.

Dr. Katju: May I again just inter-
vene? If the Supreme Court, in the
course of its judgment, indicates an
opinion that section 30, by itself, is
inconsistent with the Constitution, 1
shall accept.

1 .M,

Shri N. C. Chatterjee: The Consti-
tution of India says that he shall have
to accept it. It is indeed very kind of
him to say that he shall accept it. All
that I am pointing out is that it is not
a question of technical plea. That is
only one aspect of my submission. My
main submission, which has been made
by many other hon. Members is: why
have section 30 at all

You know, Sir, section 30 was
brought in for areas like Punjab,
Assam and other—I would say—non-
progressive greas, if T may so eall
them.
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Dr. Katju: It is an insulting state-
ment to Punjab, It is not a non-pro-
gressive area. No one is non-progres-
sive there. You do not limit progress
to Benga]l and the United Provinces.

Shri N. C. Chaiterjee: 1 am very
much obliged to my hon. friend.

Mr. Depuiy-Speaker: The accused
there will be able to take care of
himself before a Magistrate.

Shri N. C. Chatterjee: That provi-
sion was only meant for Assam,
Punjab, Oudh, Hyderabad and some
other areas.

Dr. Katju: Oudh is one of the most
progressive areas in India, especially
towns like Lucknow and Barabanki.

Shri N, C. Chatterjee: At any rate
the predecessor of Dr. Katju who
framed this law thought otherwise.

Dr. Katju: They framed it because
Bengal is an old sinner and Punjab a
new sinner. So, they wanted cheap
justice.

Shri N. C. Chatterjee: If you want
swift justice, convenient justice, ac-
cording to the Home Minister’s hukum
you can always invoke section 30.
Section 30 was really meant for that
purpose. It was really meant for a
situation where you can have quick
justice through amenable Magistrates
and not through Sessions Judges.

Dr. Katim: Magistrates are not a
sort of lepers. I am sorry to say that
they are all independent, honest, gen-
tlemen, mostly.

Shri N. C. Chatterjee: They are all
independent, they are all honest, they
are all estimable gentlemen because
they are all appointed by the Govern-
ment of Dr. Katju!

Dr. Katju: You better have some
people living in the Mars to be ap-
pointed as Judges.

Shri N. C. Chatterjee: It is the very
thing which the Indian National Con-
gress has been proclaiming and de-
manding for the last sixty years and
even Dr. Katju after our attainment
of independence assured that this
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would be done immediately. Even if
you cannot shave complete separation
have immediately Judicial Magistrates
to try these cases. | Why does he not
say that today?

Dir. Katju: 1 am sorry again to jn-
terrupt the hon. Member. Judicial
Magistrates-are being appointed in
many States: that reform as under ope-
ration already. -

Shri N. C. Chatterjee: In that case
section 30 would not be necessary at
all. -

Acharya Kripalani (Bhagalpur cum
Purnea): Concurrent speeches _are
going on.

Shri N. C. Chatterjee: Section 30
is really meant when you have fusion
of executive and judiciary, when you
have a particular type of justice dis-
pensed in seme areas, there you have
this kind of thing. I submit that this
is really a retrograde provision and
we should not have anything of this
kind.

Mr. Deputy-Speaker: Is the hon.
Member willing to have First Class
Magistrates to try sessions cases also,
if there is a separation of the judiei-
ary from the executive? -

Shri N. C. Chatterjee: As a niatter
of fact, I do not like this section =t
all, I want this section to bc deleted.
If you read it you will find that power
is being given to District Magistrates
and Presidency Magistrates and other
Magistrates who have for ten years
been working. as First Class Magis-
trates. Just imagine: First Class Ma-
gistrates working for ten- years as
First Class Magistrates and not getting
any promotion beyond First Class
Magistrates. They must be the most
incompetent people. Im any civilised
State they will go up much higher.
Put what I am pointing out is that
these things are mere tinkering, mere
tampering. Boldly have separation of
executive from the judiciary and do
not try this particular kind of thing.
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One of the Minutes of Dissent
penned by an éx-Magistrate of stand-
ing appended to this report says:

L1 3

“This is- heither desirable nor- .
necessary. In the first place, so
long as the principle of separation
of Executive from Judiciary is not.
carried out in its entirety in any -
State, it would be manifestly un-
fair to invest magistrates with
such extraordinary powers. Here-
tofore Magistrates, . first class,
could impose a sentence up to two
years. Now their powers of sen-
tence would go up to 7 years.

There is a distrust and suspici-
on in the mind of the people
against the Magistrales who are
working  directly under the Dis-
trict Magistrate, supposed to be
the Chief Executive authority in
the district. There is no such
feeling of distrust against the
Sessions Judge, Assistant Sessions
Judge or any other member of the
Judlclan'

When you have a proper judiciary
functioning under the High Courts en-
trust whatever power you like to peo~
ple appointed by the High Court, nomi-
nated- by the High Court, approved
by the High -Court, functioning under
the control.of the High Court. Do
not allow this kind of thing—nominees
of District Magistrates to exercise
powers under section 30.

I do not propose to go into details,
I shall do that at the clause by clause
consideration stage. 1 would, how-
ever, like to draw the hon. Home Mi-
nister’s attention to clause 29 on page
8-9, relating to Section 207 and 207A.
The latter deals with Procedure to be
adopted jn proceedings instituted on
police report. We are here having a
peculiar amalgam of two kinds of pro-
ceedings. Look at sub-clause (4) at
page 9. It says:

“The Masistrate shall then pro-
ceed to record the statement of
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the persons, if a__.ny:_who may be
produced by the prgsecution as
witnesses to the actual commlssmn
of the oﬁence alleged

The eye-witnesses will be taken to
the Magistrate and the Magistrate
-shall record their statement,

" Then look,.at sub-clause_ (5), which:

is something_unheard of, . extraordi-

nary, and opposed to all carmdinal prin-.

-ciples of jurisprudence.
“The accused shall not be at

hberty to put questmns to any’
such witness;”

I will be given notice; I will be
standing there; I can*take my lawyer.

But I will only be a tableau: not one’

single question can I but, not one
question can I even suggest. As a
matter of fact, Sir, the accused will
be a dumb, mute spectator!

Acharya Kripalani: Silent specta-
tor. .
'Shri N. C. Chatterjee: Yes, silent
-spectator.

Mr, Depuiy-Speaker:

now?

Shri Pataskar: No no, now he can
«Cross-examine.

Mr. Deputy-Speaker: For instance,
.a complaint is lodged before a Magis-
trate. He can make a kind of enquiry
under section 202 before he decides to
proceed with -the case or drop it. In
such cases the accysed will merely be
present and not take part in the pro-
- ceedings.

Shri N. C. Chatterjee: But he is
mat an accused at that stage.

"Then again kindly look at sub-sec-
tion (7). The sub-clause as framed
by the Committee reads:

Is it not so

“When, upon such statements
being recopded. such documents
being considered, - such examina-
‘tion (if any) being matde and the
prosecution and the accused be-
ing given an opportunity of being
heard, the Magistrate is of opi-
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nion that the accuwd should "be
comgnitted for ].;pal. he gha]l frame
a charge under his_harid, declar-
ing with what nﬂ'ence the actused
is charged.”

Shri Pataskar: This will prevent
the accused from showing that he can
be discharged. B

Shri N..C: Chattesjex!: You are giv-
ing the accused a chanaog-of being pre-
sent, also the lawyer to be present;
you also make it mandatory on the
Magistrate to give him a chance of
being .heard.. -How, can that opportu-
nity be availed of unless he gets a
chance of putting questions. A per-
son is supposed to be in the City of
Bombay when a particylar occurrence
take place. It _ would prevént
the Magistrate from considering the
question that the man was actually

sitting in  Parliament _.jn. - Delhi
at, the time of -,that - occur-
rence, That cannot be put

to him even. Thig opportunity of be-
ing heard will be a farce, or a delu-
sion, unless you give the chance to the
accused to put questions at that stage.
As a matter of fact, very seldom, any
cross-examination at this stage is
made. Generally, lawyers take the
precaution of not cross-examining at
this stage. What I am pointing out
is that this kind of t.hm.g ought not to
be there...

Mr. Deputy-Speaker: It is present
practice minus cross-examination.
L
An. Hon. Member: But full oppor-
tunity of being heard.

Shri N. C. Chatterjee: What I am
pointing out is that once you . concede
that it is.proper to treat the person
as an_accused, this clause is wholly
bad. The old recommendation of Dr.
Katju in his original Bill was that, the
accused shall not be there, The police
officers will take the witnesses to the
nearest Magistrate and ‘he statements
will be recorded and the accused will
not be there. That is now being al-
tered.  The accused shall Be there and
he shall be treated as an accused and
in the presence of the accused....
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Shri §. S. More (Sholapur): It is
164 in the presence of the accu.sed,_..

Mr. Deputy-Speaker: Does the ac-
cused not cross-examine on his own
accord in the preliminary enquiry? It
is open to him to cross-examine. This
will be the same thing as if the ac-

cused were there but does not choose

to cross-examine...

Shri N. C. Chatterjee: This is com-
pulsorily gagging him under the law—
he shall not be allowed—that is the
language. He 'shall not be at liberty
to put any question to any of the wit-
nesses. At the commitment stage,
you know very seldom cross-examina-
tion is resorted to and the lawyers
generally try to avoid it. But in some
cases it is done. I know of a big
case when there was a communal riot
in the town of Calcutta. Mr. Jalan,
a very big man, was hauled up and he
was discharged simply because a few
questions were put to demonstrate
that that gentleman was not there.
That was proved and that was put to
him and he had to accept it and the
whoie thing collapsed.

Now with regard to section 162, if
vou kindly look at clause 22, I must
admit that the Joint Committee has
made a distinct improvement. One
of the most amazing things which was
suggested was section 162 must be de-
leted. Now, that deletion has been
deleted and section 162 stands...

Shri S. S. More:
form.

Shri N. C. Chatterjee: If you kind-
ly look at the proviso on page 6, you
will have an idea. You remember
that police statements cannot be used
as substantive evidence, Under Dr.
Katju’s original Bill, a radical depar-
ture was made and police statements
could be used for any purpose. The
whole country got a shock and there
was a tremendous agitation against it
and the Committee has dropped it.

Shri A. M. Thomas (Ernakulam):
For any purpose or for corroboration?

In a mutilated
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Shri N. C. Chatterjee: Anyone who
has got anything to do with the law
knows how these are done; they are
done in a slipshod manner, Judges
have deprecated the way statements
are recorded by the police. Judges
have pointed out that little weight you
should attach to them having regard
to the reputation of the police and so
on. What has the Committee done to
this proviso? Now police statement
can be used for the purpose of contra-
diction both by the defence as well as
by the prosecution.

Dr. Katju: If permitted by the
Court—your independent High Court
and the Sessions Judge...

Shri N. C. Chatterjee: Quite right.
With the permission of the Court. It
is a very peculiar thing...

Dr. Katju: That is the very essence
of it. Why do you say it is very pe-
culiar?

Shri N. C. Chatterjee: Ordinarily,
prosecution cannot cross-examine its
witnesses, it must take the permission
of the Court. Unless you declare a
witness hostile, you cannot do it.

Mr. Deputy-Speaker: Under this
proviso, how is it to be used for cor-
roboration. Even without the provi-
so, the previous statement may be
used. ..

Several Hon. Members: No, no.

Mr. Deputy-Speaker: For the pur-
pose of contradiction.

Shri N. C. Chatterjee: My main
point is this. I have in my memoran-
dum quoted certain judgments of
High Courts. Take for instance Jus-
tice Collister and Braund—one ICS.
Judge and another, a Judge of expe-
rience. The ICS Judges have been
carrying on the administration of
criminal justice. They say that these
statements are recorded in a very
slipshod manner and not only that
but sometimes they take down what
suits them at that stage.
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It is never read out to the man. It
is never signed and it should not be
signed. Sometimes as my friend Mr.
Pataskar pointed out, it is recorded
some days later by a munshior some-
body after he goes back from the
scene of occurrence. (Interruptions)
Simply because some thing has been
recorded there, of which there is no
guarantee of accuracy, would it be
right that this should be used for dis-
crediting that man? Supposing I can
find a man; he is there for the pro-
secution as a witness but he tells the
truth in cross-examination. Suppos-
ing what he states is true, immediate-
ly you allow the police statement to
be used. Ordinarily, what will hap-
pen? A declaration that he is a hos-
tile witness will follow in the majori-
ty of cases, if not 99 per cent. of the
cases, the Public Prosecutor will
show to the Magistrate his statement
which was recorded and it will im-
mediately be allowed and that man is
finished. That evidence will no lon-
ger be beneficial to the defence; it will
not be proper really to use it for that
purpose from the prosecution point of
view. If I may read out to you that
portion of the Judgment of Justice
Collister and Justice Braund, these
Judges said: “The purpose of section
162 is to protect accused persons from
being prejudiced by statements made
to Police Officers who by reason of
the fact that an investigation is known
to be on foot at the time the state-
ment is made, may be in a position to
influence the maker of it and. on the
other hand, to protect accused persons
from prejudice at the hands of per-
sons wheo, in the knowledge that an
investigation has already started are
prepared to tell untruths.” I am point-
ing out it is a very serious matter
and this should not be allowed. You
may say that what is good for the de-
fence ought to be good for the prose-
cution, But knowing the object—why
it is being shut out—we should not al-
low this to be done, because
there is no guarantee or accuracy of
these statements.

There is one more thing. Pumnish-
ment should not be really an end in
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itself. As you know, modern jurispru-
dence has said that it is only a means
to an end, The Britishers looked at
the punitive part of it. The Anglo-
Saxon jurisprudence was built upon
the idea of wergild. The world knows
Lex talionis—limb for limb, tooth
for tooth, eye for eye. You must punish
the man for the wrong he has done to
the community. It was community
vengeance, Therefore, you must punish
the man for what he has done. Rob
him of that particular limb which he
has broken. That was the atti-
tude of the old British jurists.
That has fundamentally altered. Now
the personality of the man, his econo-
mic condition, his heredity, environ-
ments, etc. are taken into account. The
reformative theory is much more im-
portant. The educative part of it—
that aspect should be the real object.

An Hon. Member: You must re-
condition,

Shri N. C. Chatterjee: Re-condition
humanity, rehabilitate humanity rather
than treat ,him as a leper. My hon.
friend is right—Dr. Katju is right—
when he said that it is a disgrace
that there are so many under-trial
prisoners in jail. When I had the
privilege of being taken to the Delhi
jail last year along with Dr. Syama
Prasad Mookerjee, I found about 900
under-trial prisoners there. 1 was re-
leased by the Supreme Court on the
12th April. Thanks to Doctor Katju.
I was taken in again on the
15th May. Then I found that the
number was more than a thousand. 1
distinctly remember that Lﬁ number
had, gone up. That means that practi-
cally half the population of the _ jail
were under-trial prisoners, and God
alone knows the period of their stay,
how many weeks, months or years.

Pandit K. C. Sharma (Meerut
Distt.—South) : It 1is generally the
case.

$hri N. C. Chatterjee: And a per-
fectly disgraceful state of affairs.
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Acharya Kripalani: Providing for
the upnemployed!

Shri'S. S. More: You should be sent
there again to have the latest figures.

‘Shri N. C. Chatterjee: Along with
Mr. More!

Amendments of Sections 108 and 109
were really meant. for Dr. Syama Pra-
sad Mookerjee and me. They will be
used against Mr. More also if the need
comes.

They are putting in a clause under
which a Magistrate of Delhi can order
a person in Travancore-Cochin or Ben-
gal asking him to desist from doing
something. Previously, as you know,
you must have territorial jurisdiction
as well as jurisdiction over the person.
Now that is being altered. That is
really a disgraceful state of things.
There should be some kind of machi-
nery for scientific investigation. There
should be a Central Institute imme-
diately started. There is po use in-
dulging in mere denunciation of
the police force, It is. a natio-
nal police force today. We pay coolies’
wages to Police Investigating Officers.
In Bengal an Investigating Officer often
gets ninety or hundred rupees when he
is investigating a crime like murder
and so on. You must also pay the
police and the Magistrates better and
divest them of other extranecus duties
like attending on V.I.P's, Van Mahot-
savas, -Ministers, and Deputy Minis-
ters and make them do their real
duty properly.

Pandit K. C. Sharma: I am rather
painfully surprised to find these chang-
es being introduced just at a time
when the first half of the Twentieth
Century has passed away. Criminal
law, as it is understood, has two essen-
tial objectives. One is the security of
the State. The other is the safeguard-
ing of the liberty of the individual. In
a totalitarian state the security of the
state is. emphasiséd for the very sim-
ple reason ma! worcive process is the

"o g
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only. sanction to keep the state, intact
and therefore the law is hard, the pro-
cedure is short, the punishment, is
quickly given and it is harsh and de-
terrent. When a foreign natjon rules
a subject race. generally the, punish-
ment must needs be deterrent, it must
be harsh and the procedure. quigk; be-
cause the people should be terrarized
so that they may not have the.rourage
to stand against the state or to dream
of what is called liberty, to.dream.of
a life which essentially gives what is
the right of a human being, to stand
erect to face things which do not ap-
peal to his conscience. Therefore coer-
cion to some extent.is generally the
feature of a foreign rule. But at the
same time the British people, because
they were wise by long experience of
their administration, devised a means
to create a sense of confidence in the
people of having impartial, efficient and
good justice. Therefore they gave the
right to the accused to have the fullest
opportunity to safeguard his liberty.
Now it is a paradox, rather enigmatic,
that a welfare state should come, when
one half of the Twentieth Century has
passed, to curtail that liberty, to cur-
tail that safeguard for one's liberty.

Shri B, S. Murthy (Eluru): Agoniz_
ing indeed.

-Pandit K. C. Sharma: It is easy to
say there are so many under-trials. It
is easy to say that a murder has taken
place, that a Judge has acquitted the
accused, and another murder takes
place. Very good. But that is no rea-
son to curtail the ‘opportunities, which
by a long experience of the administra-
tion of justice, have served well so far
as the accused is concerned.

With regard to this subject I would
request you to take into account the
circumstances, the environment, the
habit of people and the behaviour of
the common man with regard to cri-
minal cases. It is an open secret that
a crime takes place. 1 have yet to
find any major offence in which the
chalan w:s made when the crime was
ple reason that coercive process is the
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concoct false cases. But the people do
not come to give evidence. My experi-
.ence is that decent people dislike to
come in the witness box. Why? Not
because there is harassment. 1 do mot
believe in it. What is the harassmént?
It is everybody's duty to help in the
.administration of justice and come as
witness. What harassment is fhere?
Is there not harassment in getting a
ticket at the railway station or if one
goes on business and has to stand in
a gqueue? Then why not in a very im-
portant matter for the State "the
people like coming and giving evidence
for heiping in the administration of
justice? The simple thing is we are
mot social minded: we have no social
«onsciousness, and that is the root
.cause of the evil. Why are there so
‘many people in jail while cases are
acquitted? Why is false evidence giv-
-en? What is there to distinguish be-
‘tween truth and falsehood for a peo-
-ple who with their number being forty
‘crores in this land have been ruled by
a tiny number of people about whom
we said that their civilisation was not
‘very old, their culture was not very
great. they have not got a great history
behind them? When we submitted to
a foreign rule nothing remained to
-distinguish between truth and
Thood. Wh@t is truth and falsehood so
far as a slave is concerned? '

So my point is to base a change of
law hecause certain things happened
in different circumstances is entirely a
wrong .logic. It has to take a new
turn. When you take a new turn you
have to create a new life. Otherwise
you are a dead person and a petrified
administration. If you' cannot create
a new environment,-a new sense of
duty, what for are you here? Is it
simply ‘writing things like clerks? The
modern jurisprudence is functional, a
force as against:classical jurisprudence
which is static. This i§ my point and
1 very strongly object to these pro-
posed changes. Who does the case
start? I say the case starts...

Mr. Denuty.-slm-lher: The hon. Mem-
ber is generally opposed to the changes

false-
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made in the Select Con‘l.rmttee I take
it that 1s what he means" -

Pandit- K. C. Sharma: I'-am- coming
to the changes against whick I stand.
I very strongly oppose these-changes
of curtailment of the right-of - cross-
examination- in warrant cases.

Mr. Deputy-Speaker: The *House is
supposed to have agreed®to thé princi-
ple. We are now on the changes made
by the Select‘Committee_
: Pandit K. C. Sharma: Not necessari-
v, .

Mr. Deputy-Speaker: ‘We are not
going back to the principle. =

Pandit K. C."Sharma: What for are
we discussing this? We are discussing.
whether the changes “made by the’
Select Commlttee are acceptable to
the House or not. )

Mr. Denuty-Snea!ei-: Yes.

l'andxr.K C. Sharma: _So, Ia.mob-
jecting to the changes.

. Deputy-Speaker: Therefore, the
hon. Member wants the original Bill as
it. is. '

Pandit K. C. Sharma: No, certainly
not. I had no opportunity to'oppose
the original Bill. Otherwise, 1 would
have stood up and opposed it.

Shri Sadhan Gupta: He -wants a
better Bill.

Shri N. C. Chatterjee: A much
better Bill. B
Pandit K. C. Sharma: I say that in
minor offences, it is the summaens pro-
cedure that is adopted. In major oft-
ences, either they are warrant cases
or they are to be.tried by a Sessions
Judge. In both these cases the accus-
ed has the right to cross-examine as
soon as the witnesses appear. In war- -
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rant cases under section 252 what =&
clever lawyer does is he just touches
the fringe of the evidence. He finds
out whether the witness was present
or not, whether he is telling the thing
which he actually has not seen. Just
a few questions. No intelligent lawyer
would go in for a long cross-examina-
tion under section 252 before the
charge is framed.

Now, Sir, what is the meaning of the
charge? That is my point. Framing
of the charge means that every condi-
tion that is essential to constitute an
offence has been fulfilled, is present or
has been satisfied. Now, the hon.
Home Minister would like a charge to
be framed without any evidence what-
soever. This is an impossible position.
How is an essential condition to con-
stitute an offence satisfied without any
evidence whatsoever? Is police an evi-
dence, or documents an evidence, or is
an evidence of witnesses not cross-
examined evidence worth reliability? 1
say in this country the only sateguard
for an accused is the right of cross-
examination.

When article 21 was passed by the
Constituent Assembly, it took into ac-
count the fact that in the American
Constitution the wording is “due pro-
cess of law” and in the English law
the wording is “the law"”. “Due process
of law” meant that the accused will
have a right of defence, and the right
of defence includes the right of cross-
examination. The right of cross-exa-
mination in order to -mean anything
must needs be effective, and the right
of cross-examination is not effective
unless an accused had two chances—
one chance to know whether the wit-
ness speazs ® b2 er not, whether the
witness was present on the spot or not,
whether he relates the facts as he ob-
served them or he relates as he diu
not observe or whether he is made to
state facts which he himself does not
know. This is the first stage, that is
the reliability or credibility of the wit-
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ness, the veracity of the man who de-
poses. And then comes the second "
stage, to build up his own case, i.e.,to
build up the defence, to explain away
facts and circumstances against him.
These are the two aspects of cross-
examination. Unless these two oppor-
tunities are given, cross-examination
cannot be effective. My humble sub-
mission is that the curtailment of the
right of cross-examination both in Ses-

sions cases at the committal stage and

in warrant cases before the framing of
the charge i~ a violation of the Consti-
tution and is doing away with the long-

established practices of criminal jus-
tice. It is @ serious wrong to the peo-

ple. I think no lawyer worth the name

would like to accept this law, apd I

wonder how the lawyer Members in

the Select Committee remained sitting

there and tolerating all this sort of

thing. 1 carnot understand the head

or tail of this.

Mr. Deputy-Speaker: According to
procedure established by law.

Pandit K. C. Sharma: “Law™ means
the law accepted by the civilised con-
science of the community. Law does
not mean that A who was married to
B yesterday will now allow B to goto
the bed of C because the law is so fram-
ed. Such & law is nothing. Law means
it is law based on certain principles,
principles accepted by the civilised con-
science of the people, not merely the
verdict given by the majority of the
people sitiing here.

Shri N. C. Chatterjee: May I remind
my friend that in Gopalan’s case this
identical argument was advanced. The
Supreme Court has rejected it saying
that “the law"” does not mean jus
naturale or natural law, but it
means codified law.

Pandit K. C. Sharma: That repu-
diates the rule of Law. So, my hum-
ble submission is that the training and
habit of our people, the tradition as
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we have worked, demand that the ac-
cused should have both in warrant
cases as well as in Sessions cases two
opportunities of cross-examination.
That is under the warrant cases under
section 252, then under 256 after the
framing of the charge, and then under
section 257. That is three times cross-
examination, but my humble submis-
sion is that the practice is very few
questions are put before the charge,
and full cross-examination always
takes pla(-; after the charge is framed
under section 256 and it is seldom that
section 257 comes into play—very sel-
dom, in very few cases. Nobody takes
his stand calling the witness thrice.
That is not the practice and very few
magistrates do it.

Pandit Thakar Das Bhargava (Gur-
gaon): That is at the discretion of the
magistrate.

Pandit K. C. Sharma: Very few
i.agistrates are so generously minded
as *o yield to lawyers' desire in this
respect.

i‘i-ave already made my submission
with regard to the framing of the
cnar72. This procedure that is propos-
eZ 7 the Home Minister is illegal, it
is unsound. How can a charge be
framed without any evidence? And
evidence has a particular significance.
Evidence must be evidence that can be
relied upon. Any statement cannot be
relied upon unless its veracity and re-
liability are tested by cross-examina-
tion. So, charge is impossible. It is
an impossible proposition to frame a
charge—both in the proposed warrant
cases procedure and the proposed Ses-
sions cases procedure, the charges be-
ing framed without any evidence what-
soever. The meaning of “charge” has
not been changed. The language of
section 221 stands as it is. It has not
been amended. So, it is an impossible
proposition to frame a charge without
evidence. This change is unsound, il-
logical. It does not appeal to reason.
It serves no good purpose whatsoever.

Now, I would touch another point.
There are two procedures—one is upon
a private complaint, another is on a
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police complaint. Now, the law has %o
protect the liberty of the accused. “A"”
is accused by “B", a private citizen.
Now, "C" is prosecuted by the police,.
on a police complaint. In both the
cases the charge is that of theft. The
punishment is the same, the nature of
the crime is the same. The person who-
is being prosecuted on a private com-
plaint has got three rights of cross-
examination under 252, 256 and again
if the magistrate is so kind under 257.
Now, “C” unfortunately whom a sub-
inspector sends for prosecution to take
his trial, has no such right. He has.
only one right. Is it the equal protec-
tion of the law as envisaged under
article 14? Is it equal protection of
law? What is protected under the
law?—the liberty of the man. Now,.
how has the quantum or the quality
of the liberty of the man changed sim-
ply because the prosecution agency
happens in the one case to be a private
citizen and in the other case the police
department. The objective is the
same, the liberty of the man. The
offence is the same, the punishment is
the same. How is there equal protec--
tion of law? Therefore, this change
violates both the spirit and the letter
of the Constitution, viz., article 14. So,
it is against the Constitution, it is
against its spirit, it is against what is
called the principle of criminal juris--
prudence accepted by the ¢ivilised con-
science of the community. I beg to
submit that it is a bad law; rather, it
is not a Jaw at all.

Kumari Annie Mascarene (Trivan—
drum): Expedient law.

Pandit K. C. Sharma: Therefore. my
humble submission is, as many of o
other hon. irends have pointed out,
that there should be a Law Commis-
sion, and we should wait until they "
make their report.

My experience of this Criminal Pro-
cedure Code is that whatever the Eng-
lishman may have done, he has given
ample opportunity to the unfortunate
accused to defend himself. That op-
portunity and that right should not be-
curtailed,
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As to the question of the increase
in the number of crimes committed,
and the number.of people in jail in-
creasing every day, I beg to submit
that no law, however strict, and no
machinery, however elaborate, can
prevent .the commission of crimes, as
dong as there is unemployment, When
there is .unemployment, when there
is poverty, and when new_mouths are
added every year, I feel this is a
problem which no criminal law can
meet. It is an economic and ‘social
problem. If the crime is to be elimi-
nated, it can be eliminated simply by
producing more wealth, by lessening
the number of mouths coming every.
year, and by doing many things which
the conception of a welfare state de-

mands. A sound law must needs he.

based on economic and social con-
ditions of the community.

Then, it is not so much the law in
fault as the personnel, i.e., the judges
and Magistrates. I beg to submit—
angd it is my painful submission—that
even though seven years have passed
since Independence, still we have not
got in the administration, persons
from the people, and of the people.
When Britain was ruling... :

Dr. Lanka Sundaram: Surely, they
are from the people. (Interruption)

Pandit K. C. Sharma: 1 say, they
are neither from the people, nor of
the people. I paid ten visits to the
Indian Administrative Service Train-
ing College, and I put questions to the
fifty people there, but none of them
said, “I came here for the service of
my people.” They said, “we came

_ here leaving aside the university job
of professorship, because there was
much more remuneration here”.

An Hon. Member: Quite honest.

Pandit K. C. Sharma: They may be
honest, but they are not true to the
people, or to the land they are born

in. .

Mr. Deputy-Speaker: Do tney be-
long to the Indian Administrative
. ‘Bervice?
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Pandit K. C. Sharma: Yes, they he-
long to the Indian Administrative Ser-
vice. Ang they would be the Magis-
trates in the future. Some of them
who are correlated with the judicial
service might not be doing better. In
the Englishman's time, when the,
British were ruling here, they created
two classes; the people, unfortunate
as they were, and the ruling -class.
(Interruptions)  Abouf Britain, it is
said that it has been ruled through cen-
turies by English gentlemen. Now, what
is the definition of a gentleman?
Harold Laski said, a gentleman is a
person who can trace his three gene-
rations back to his grandfather as not
being related to any businessman, and
not doing any trade or engaged in
Commerce. So, a gentleman is one
who is never required to earn his
living; one born with a silver spoon.
There is something of a generous,
magnanimous, and broader outlook in
him. Thaf is the definition of a gen-
tleman. If you ask me, what do, you
mean by the term of “people”, when
you say, of the people and from the
people, 1 would say, if he can trace
his theee generations to the class or
sort of occupation -which is producing
wealth, then he is one from the peo-
ple. What interest has a man got
when seven generations have- been
there in the city, doing some clerical
job, or doing the lawyers' business,
or doing something of the sort that is
divorced from the people? 1 say, in
every country and in every enterprise.
there are two classes of people, one
the class of people who build a thing,
and the other the class of people who
fashion a thing, or rather take benetit
from the structures.

Shri M. 8. Gurupadaswamy (My-
sore): -What about those who des-
troy a thing?

Pandit K. C. Sharma: In this coun-
try, we are building a state. Every-
body cannot build a state. I as a law-
yer do not build a structure. 1 sim-
ply fashion it. I too perform a fune-
tion which a flower-pot does in a
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‘room. But the flower-pot comes, when
the walls have been raised, and when
the roof is there; the mason builds it,
the worker builds ‘it, and the other
people build it. X

So, when I say, the administration
is not of the people and from the
people, I mean that these. recrulted
gentlemen of ours have neither the
sympathy with, nor the desire to
serve, the people. Their only objec-
tive is to rule the people, which is an
impossible conception in the present
state of affairs. This is a paradox. I
asked Dr. Katju at one time, who are
the members on the Public Service
Commmsmn, what is their link with
the people what are they doing in the
name of the people, what sympathy
have they got for the people, ete. It
is a blind man's job—the People do
not come in and do not know what
they are doing. You can go to the
Indian Administrative ‘Service Train-
ing College, and meet everyone there,
I have put questions to them, and I
am ashamed to say that there were
quite a good number of people who
could not describe a cow, about which
so much humbug is made saying that
the cow is the mother and so on; but
our to-be administrators in the Train-
ing College do not know anything
about the cow.  ~

Mr Deputy-Speaker: He knows the
cow. . i

Shri V. G. Peshpande (Guna): He
knows that the cow is the mother of
calves. :

Pandit K. C. Sharma: You just have
this experience by going there. He
just will not know about it. Out of the
fifty that were there, there were only
two who could have a horse-ride,
What I mean to say is that they have
had no experience of life as such.
(Interruptions). One of the authors,
Spengler has said in his Decline of
the West—it is a very famous book
of his—the mest deformed cdreature
ever seen in a beautiful form is an
Indian Oxford graduate.

Shri Tek Chand (Ambala-Simla);
I object.
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quoting him. He said that the most
deformed creature in a beautiful
form iz an Indian Oxford graduate..
He has given the reason also for that.
It is because he has thrown down in
the Ganges whatever is precious and
whatever is endurable in the Indian
tradifions and has taken nothing from
the Thames.

Shri Tek Chand: I voice my strong:
refutation of what is being said,

Mr. Deputy -Speaker: The hon..
Member is referring to a beautiful
form. When a graduate is in an
ugly form, there is no gquarrel, How
is all this relevant to the Criminal.
Procedure Code?

Shei Tek Chand: He is an Allah—

had graduate,

Pandit K. C. Sharma: My hon..
friend should be contented that I am
giving him a beautifu] form.

Mr. Deputy-Speaker: I think the
hon. Member has nothing more to
say.

Pandit K. C. Sharma:
finishing.

I am just

My humble submission is that it is.
not so much the law or the proce-
dure that is at fault, but the fault is
with the whole recruitment system.
The system of recruitment is bad, and
we do not get the right type of per-
sons. Then, the whole training is
also bad. It is there just for one
year. What is the use of one year's
training? How can a university
graduate become fit to do the job, an
important job that is entrusted to him,
after six months' or one year's train-
ing? So, the recruitment should be
better. The Public Service Commis-
sion should be manned by better peo-
ple, by more experienced pecple, who
know of the village, and who know
of the problems of the village. Fur-
ther; there should be much better
training also. That would be a bet-
ter way of improving things rather
than to indulge in these changes:
which do not constitute a sound law,
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but which makes the situation rather
worse and of very doubtful utility.
That is my submission.

Pandit ‘Munishwar Datt Upadhyay
(Pratapgarh Distt.—East): ‘After the
wexciting speech of my hon. friend...

Pandit K. C. Sharma: Not exciting,
%ut sound one.

Dr., Lanka Sundaram: Stimulating.
Shri S. 8. More: Provoking.

Pandit Munishwar Datt Upadhyay:
...... I would like to make certain
-observations in respect of the real
object of the Bill. I read the State-
‘ment of Objects and Reasons in the
beginning, and as I expected, Tthe
Statement of Objects and Reasons says
that the real and the first object of
this Bill is to provide facilities to
the accused in his defence. In fact,
when we are going to amend the
Criminal Procedure Code, thatshould
be the main object which we should
have in view. The hon. Minister
very rightly put that as the main
-object of the Bill. But, as a numher
of speakers spoke on the subject, I
found that the main object did not
remain the same and it graduaily
changed into speedy, less expensive
and less cumbersome administration
of justicee When, gradually, the
emphasis was being changed from the
first to the other one, 1 thought that
that emphasis was only of some hon.
‘Members who were very much con-
.cerned with the delay in the disposal
of cases. A number of lawyers who
had the experience of courts like my-
-self were very much concerned with
the delays that were taking place in
the administration of justice in the
-eriminal courts, mostly in the Magis-
trates’ courts. But, then, I found
that. even the Deputy Minister who
‘spoke in the last session said that the
main objective should not necessarily
be giving facilities to the accused in
his defence but there were other
-considerations also. I shall just quote
4a few words from his speech.

“I was wondering whether in
this House they were considering
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the larger interests of the coun-
try or they were only thinking of
the rights and privileges of the
accused.”

This appeared to be the main objec-
tive, according to the Deputy Minis-
ter who spoke on the subject in the
last session. He again went on to
say:

“We have to take into account,
in the first instance, the larger
interest of the community."”

Dr. Katju: The Deputy Minister?

Pandit Munishwar Datt Upadhyay:
Yes.

Then 1 thought that although the
hon, Minister who was really a very
eminent lawyer and who had really
the interests of the accused at heart
had put that as the objective, that
objective remained only on paper and
I saw that in the House the hon.
Members who spoke have emphasised
this aspect of the question, namely
the disposal of the case should be
speedy and they should be less ex-
pensive. they should be less cumber-
some and so on. There is no doubt
that this aspect of the question is not
less important. Still, we should not
lose sight of the main object in
amending the Criminal Procedure
Code at this stage, when we have at-
tained independence—the first objec-
tive that has been mentioned in the
Bill by the hon. Minister.

There is no doubt that considerable
improvement has been made by the
Select Committee over the original
Bill that was brought by the hon.
Minister before the House. There is
also no doubt that the intention of
the Members of Parliament here that
the object in changing the law of
Criminal procedure should be that
the law that existed up till now was
the law that was framed by the
foreigner who was ruling here—and
as a number of hon. Members have
said, it was a Poiice Btate of
foreigness who wanted t2 remain ie
occupation of the country—snould
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‘be changed. Then, if that fact is
admitted—I think that fact is admit-
ted and nobody can deny It—then the
improvement should have been justin
the other direction. The improvement
should have been that the 2ccused
should have more facilities for his de-
fence when he appears before a court
of law. But, I am really sorry to see
that this Bill which is intended to
give more facilities to the accused is
Teally withdrawing facilities from the
accused in his defence, It is more a
‘Bill intended to withdraw the facilities,
than the one that has been meant by
the hon. Minister in the Statement
«of Objects and Reasons. If I go into
the details of it. it may take time ang
the time at my disposal is limited.
Therefore, I would simply mniertion
those provisions of the Bill, after it
has been improved by the Select Com-
mittee 1 would simply draw the at-
tention of this hon. House to these
provisions. These provisions are sure-
ly in the nature of withdrawing the
facilities from the accused in his de-
fence. They do not at all go to pro-
vide more facilities to the accused.

There is the curtailment of the right
of cross-examination of the prosecu-
‘tion witnesses. We have hardiy one
time only for cross-examination, while,
formerly in the police State, we used.
to have three occasions as it has
been stated by so many Members—
and at least two times we had neces-
sarily (Interruption). Then, there is
the piecemeal examination of pro-
secution witnesses which has been
provided It has been provided that
if a witness is present he must be
examined and he should not be allow-
ed to go. In that case, if only one
witness is brought by the prosecution
on one day, he shall be examined that
day and i#f another witness is brought
on another day, he shall be examined
on that day. In that case, cross-
examination on behalf of the accuseg
of the prosecution witnesses will be
absolutely meaningless. if all the wit-
nesses are present on the same day
for cross-examination on a question of
facts. So, that right of the acecu
is also being curtailed. ’
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Then, there is discharge by the com-
mitting Magistrate, Even in small
cases, in most insignificant cases, the
magistrates will not discharge any-
body. Necessarily, they will commit.
So far as the examination of witnesses
is concerned, that is curtailed te a
certain extent and to that extent
cross-examination by the accused is not
allowed, That too, i a curtailment
of the rights of the accused more than
anything else,

Then there ¥ the dispensing with

" the attendance of the complainant in

certain cases, That goes against the
accused. Then, formal evidence by
affidavits. Evidence can be given by
affidavits, If the witnesses are coming
before the courts, then it gives the ac-
cused to put certain questions to the
witnesses. That is curtailed now.

Dr. Katja: Not at all.

Pandit Munishwar Datt Upadhyay:
See clauses 98 and 99.

Dr. Katja: The witnesg can be vross-
examined by the accused if he so
desires,

Pandit Munishwar Datt Upadhyay:
Certain evidence is being tendered.
His being recalled and cross-examined
is possible only if the witness ap-
pears before the Court.

2 p.M,

Then, there isthede novo trial at
the will of the accused. Formerly it
was not possible to deny de novo trial
if the accused wanted it. Now de
novo trial will depend on the whim
and caprice of the succeeding Magis-
trate. A Magistrate who has not
seen the witnesses, how can he say
whether de movo trial is necessary;
whether witnesses who have already
given their statements should or
should not be called back? Now,
this is left to the whim and caprice
of the Magistrate. In case the first
Magistrate leaves a case in the mid-
dle and a second Magistrate comes,
then it is for him to decide whether
de novo trial should be allowed;
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whether the witnesses who have al-

ready madeé their ‘statements “should’

be reécalled-or mnot. ] ;

. There is provision for the right to
apply for. special leave to appeal
against, an acquittal in a complaint
case. Up till now ip complaint cases and
such other cases there was no right
to appeal. Now, on a private com-
plaini a cemplainant shall have the
right to apply for special leave to
appeal in the High Court and if he
gets the leave, he shall be able to
file an appeal. This is another cur-
tailment of the right of the accused.

Then I come to defamation against
public servapts. In such cases . the
Public Prosecutor can prosecute be-
fore a Court of Session. Up till now
unless the public servant himself
goes to the Court it was not possible
for the complaint to be lodged. Now,
the Public Prosecutor will go, with-
out &t-"all referring to the . person
who has been defamed—the com-
plainant—and he shall make a com-
plaint before the Court of Session
which shall be a good case.

I have given only a few instances.
There are other instances in -the
provisions that are here by which
the rights of the agcused have been
curtailed. Therefore, as I submitied
in the very beginning, the Bill as it
has emerged from the Select Com-
mittee has curtailed the rights of the
accused and the facilities that the
hon. Minister warited to give to the
accused in his defence have been
very much limited.

Another point that I would like to
submit is: if by this amendment we
could, of course, bring very good im-
provement to the community and to
the society in the administration of
justice, then it was desirable that
we should hurry up with this Bill
and pass this piecemeal legislation.
As Pandit Thakur Das Bhargava said
the other day, Heavens will not fall
or Heavens will not come to us in
case this Bill is not passed or this
Bill is passed, Therefore, what is the
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use of hurrying up with this piece-
meal legislation when we find that
a fuller legislation i likely to come
up within a year according to the
Report of the Select Committee? Of
course, I can very well agree to this
measure if there were such impor-
tant amendments which would be
useful to the society and the com-
munity. If it will do good in the
twelve months that are coming, let
us make use of these very good pro-
visions for these twelve months. As.
1 submitted, these provisions which
are here in this Bill are worse than
the provisions that we had formerly
in respect of the accused. Therefore,
in such ecircumstances I would sub-
mit that we should not hurry up
with this Bill and we may wait for
the fuller and complete legislation
on this which might come up within
the next twelve months according to
the promise that has been made in
the Report of the Select Committee
itself.

With regard to the felay in justice,
if you really want to consider about
the reason for this delay, it has been
my personal experience .and there-
fore, I would submit that the real
reason for this delay is neither the
Procedure nor any Law, but it is the
persons, the machinery that is work--
ing the Law which is responsible.
It is the prosecution that is more
responsible for it than anybody else.
Some hon. Members said yesterday—
I think it was Pandit Thakur Das
Bhargava—and "I completely agree
with him, that- it "is the police that
is.. responsible. My experience has
been that,:if a police case continues
for six months, five and a half months
are taken by the police and only 15
days are left for the defence when
the defence witnesses . come, argu-
ments are- submitted and judgment
is also given. So, 5% months are
taken by the police. Sometimes
some Inspector is absent, sometimes
the Prosecuting Inspector is absent,
sometimes the witnesses have not
turned: up and sometimes The paper
is not there. So, things linger like
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this and the Magistrate becomes al-
most helpless. What can he do? He
has to wait for the prosecution evi-
dence and the Prosecuting Inspector
who is to lead the evidence. There-
fore, my submission is, if we have to
bring any change in the administra-
tion of justice, if you want that the
cases should be disposed of quickly,
then the only way to bring about
this is to ask the prosecution to pro-
ceed more speedily. If you want to
frame any Law, we must frame a
Law that within such and such a
period if the prosecution witnesses
do not come, then the prosecution
should lose the case and the defence
should be proceeded with; otherwise
it is not possible to correct these
people. 1 know attempts have been
made by the hon. Minister. In spite
of his very good intentions, in spite
of the fact that he would like that
justice should not be expensive, it
should be speedy and all that. he
shall not succeed in his attempt.
Therefore, I submit that he should
try to correct the machinery; he
should try to improve the machinery;
otherwise it will not be possible for
him to do it.

As regards the provision in this
Bill with regard to defamation of
public servants and others, no
doubt, it is an extra-ordinary pro-
vision. Even if some sort of enquiry
is ordered, the people have no faith
in the enquiry for they say that the
enquiry has been ordered by Gov-
ernment and the person who has
been appointed for making the en-
quiry is an appointee of the Govern-
ment and therefore we cannot rely
on it. The Government is also placed
in a great fix; there is no doubt
about that. People are talking a good
deal about corruption. They point
their fingers at that Minister, this
Minister, this President, that Vice
President, public servants and so on.
The Government are in a fix as to
what to do? How to clear the posi-
tion? To send everyone of these
officers to the Court to file their com-
plaints so that cases may be proceed-
ed and their position vindicated, that
also-is a very cumbersome procedure.
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It is not only cumbersome but is also
difficult because the work of the
Government will be held up as these
persons shall have to be away from
duty. These difficulties are there
and I quite realise them. In spite of
that 1 feel that it is not proper that
in such cases the Public Prosecutor
should file the complaints. At the
same time I am very thankful to
this Committee for they have consi-
derably improved it. Now it is not
in the hands of the police; that
would have been worse, There is
no doubt that the improvement is
considerable. But, as some hon.
Member said just now—I do not re-
member the name—that even the
Public Prosecutor has got to obey
certain bosses against whom com-
plaints have been made, I think that
is not a correct thing. The question
of sanction by the Secretary or the
prosecution of the complaint by the
Public Prosecutor will not create any
confidence in the Government and in
the intention of the Government that
they want really something inde-
pendent to be done. So, in these
circumstances what to do? 1 would
submit that this sort of law, probab-
ly, does not exist anywhere so far
as I know. Therefore, this is not
necessary and let things go on as
they are and in one or two cases
complaints may be filed by the per-
sons defamed where it is likely that
if people are convicted it may be a
lesson for others. This is a very
difficult position and I myself am
not certain what course to adopt.

So, as I submitted in the beginning
the provisions that have been made
in the Amending Bill are by mno
means better in respect of offering
facilities to the accused for defence.
As regards expenses it has been said
that the expenses would be less. I
submit that expenses might be even
more because if the cases were not
fully discussed in the court of the
Committing Magistrate and cross-
examinations were also made, then
when the cases go to the Sessions
Court quite ready and prepared, the
Sessions Court generally takes only
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5 to 6 days and not more than that.
It is only in the Sessions Court that
people have to pay wvery heavily.
Therefore, if now, in the Sessions
Court people have got to proceed
with their cases for a fortnight or
three weeks, then they will have to
incur double or even treble the ex-
penses that they were incurring in
the Magistrate’s Court, in conducting
the case for about 21 days in the
Sessions Court. Therefore, so far
as expenses are concerned, we are
not in any way reducing the ex-
penses. The expenses might be even
higher. So, in the case of expenses
there is no advantage. So far as
you want to give facilities to the
accused, there is no advantage to the
accused at all. So far as you say
it will be speedy,—1 do not know.
It might be a little more speedy. The
machinery of the prosecution, as it
is, is such that you cannot expect
much speed.

Now, one more point and I shall
finish. And that is about warrant
cases. Complaint cases are generally
all minor offences and the police
cases are all of major offences. So
far as the major offences go, you are
not providing the facility of cross-
examining twice or thrice. But so
far as these small insignificant off-
ences go, the cases which are based
on private complaints generally,
which the police do not take cogniz-
ance of—they do not chalan them—
you are providing cross-examination
twice or thrice. This is strange and
ridiculous. I could mnot follow it.
The same thing is done with regard
to the sessions trial, and warrant
trial. So, my submission is that these
provisions, as they have come up,
have been made up in haste or hur-
ry. Either they have not been fully
considered or probably they have
escaped notice. I do not know how
it has come about. I hope our law-
yer Members here who were on the
Select Committee must have paid
great attention to it, must have con-
gidered it very thoroughly, but I
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feel that very many things have es-
caped their notice. If those things
are allowed to wait for that occasion
when the entire code comes up for
taking it into consideration, then, I
think that would be the best course.

Shri Frank Anthony: I am speak-
ing on this Bill, as it has emerged
from the Select Committee, with a
heavy heart. With all due respect
to the Members who signed the
majority report, I can only feel they
have approved of this Bill in its
present form because in their ap-
proach they have not sought to ap-
preciate fundamental issues. I believe
that they have approached each pro-
vision in a piecemeal, detached kind
of way and have sought to put it in
terms, let us say, of trying to meet
the Home Minister half way and
trying to give a sop to their own
conscience and a sop to the Minister.
I feel that in doing this, they have
perhaps unwittingly evaded atten-
tion to fundamental issues or funda-
mental concepts or principles of
criminal jurisprudence. I feel—and
that is what I am going to address
myself to—that fundamentally, the
Bill is as objectionable as it was when
it was first placed before us.

So far as the fundamental concepts
are concerned, they represent a radi-
cal and reactionary departure from
recognised principles of criminal
jurisprudence. I am prepared to con-
cede that some worth-while amend-
ments were made in the Select Com-
mittee. But I feel that most of those
amendments, however welcome they
were, were of rather comparatively
inconsequential nature except per-
haps for the fact that the Select
Committee did, and to my mind they
achieved some substantial victory
there,—they rejected the proposed
amendment to section 435 which in-
tended to curtail the powers of the
High Court in revision. Apart from
that, my own feeling is, whatever
amendments were made in the Select
Committee, were inconsequential.
The result is that we still have cer-
tain radical amendments proposed
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here in this Bill which, to my mind,
give grist to the executive mill which
only strengthens the police machinéry
and only shackles the accused more
effectively. 1 join issue wi‘t_.hq the
Home Minister on this alleged need
for radically changing the basis of
our criminal procedure. I think we
tend owermuch to slogan-mongering
and to cliches in this country, be-
cause this system of criminal ad-
ministration was the creature, in one
way, of our foreign regime. We tend
to damn it, bell, book and candle.
But my own  feeling is this: that
while it may have been administered
by a foreign regime, that, in es-
sence, was based on unacceptable
principles of  civilised criminal
jurisprudence. As our own Chief
Justice has remarked, there is noth-
ing radically wrong with our system
of criminal jurisprudence, and with
our procedure. The defect is to be
found in the machinery, in the per-
sonnel, That is where 1 feel that
the whole approach to this problem
has been wrong. We have—at least
the Select Committee—have sought
to approach it in a kind of mechani-
cal way. They have thought that by
tinkering with the provisions here
and some provisions there, you can
change the whole basis of this par-
ticular administration. My own ana-
lysis is this: I believe that most, if
not all, of our ills stem from the
fact that your system of administra-
tion suffers from what I regard as
moral nihilism, There is a moral
paralysis which benumbs the whole
system of criminal administration in
this country. What is the reason?
That is the reason for all your ills.
The fact that there is perjury, the
fact that there is fabrication—all
these ills are due to this main, funda-
mental cause which, as I said, is
moral nihilism which affliets and
paralyses your criminal administra-
tion. What is the cause? That eause
is not going to be removed by tinker-
ing with the provisions here or tamper-
ing with a provision there. It is a
deep moral menace, and we will
‘have to get to the bottom of it
Your system of criminal administra-
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tion is polluted mot at the source,
because the source is the legislature,
but from the very begimming. What
is the beginning? I do not want to
offend the Home Minister. He gets
very indignant, righteously, Sir,
when we talk of his police officers
or his Magistrates. But let us accept
the realities. What are the realities?
I am not doubting the fact that we
have many conscientious investigat-
ing officers, highly estimable Magis-
trates. But the fact is that in the
investigation stage, by and large,
you get investigating officers who
are people who are conscienceless.
They are utterly unscrupulous.

*What is their stock-in-trade? What

is their repertoire of the average

investigating officer? It is only fab-

rication; fabrication of the case diary.
I find in the Punjab and some other
States, fabrication is a matter of
course. Fabrication of an alleged
discovery of a weapon of offence,
fabrication of the seizure memos.
Their stock-in-trade is fabrication.
The current of your administration
is polluted from that point at the
very beginning and that evil breeds
evil. I am not suggesting that there
is no evil, but, as I said, the evils
derive from the persons who are
associated with your administration,
not from the procedure and not from
the system. In nine cases out of ten,
the investigations are tainted. It
leads to that evil. That evil breeds
further evils, It sets up a process;
it becomes a vicious circle. The ac-
cused feels that he could meet that
evil only by another evil. He feels
that to meet the fabrication by the
police, he himself must fabricate his
defence, and not seldom, some mem-
bers of the legal profession too, feel
that in repelling all the evils of
fabricated cases, they shall be justi-
fied also by using those instruments
which the police use all too readily.
You have no check on this evil
which enters into the current even
from the magistracy. Until, as I
said, your judiciary are separated
from the executive your Magistrates
will in most cases be merely an
extension of the evil which is pro-
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jected into the stream at the investi-
gation stage by your police. Your
Magistrates are virtualily, merely, an
extension of your Police system in
this country.

Sir, my own feeling is that this
whole basic problem has been evad-
ed, because we have sought, as I
said, not to look at the problem from
which all these evils flow, with the
result that certain recommendations
have been made which are not only
to improve the position. What are
they going to do? They are going
to strengthen all the evil tendencies

in the present position; they are go- |

ing to strengthen the Police; they
are going to strengthen the Magis-
tracy.

Sir, we have been treated—I am
not pointing a finger at the Home
Minister—to the slogan of “quick
justice and cheap justice.” As some
hon. Member pointed out, it may be
quick justice and it may be to some
extent cheap, but it won't be justice.
The quickness will be at the ex-
pense of the unfortunate accused.
Whatever quickness is sought to be
achieved, whatever speed is sought
to be effected is going to be done en-
tirely at the cost of the accused. 1
believe Members have already un-
derlined the fact that delay does not
derive from the defence. Where is
vour most inordinate and in most
cases your most iniguitous delay to-
day? It is in the investigation stage.
Only the other day I had occasion to
bring such cases to the notice of the
hon. Railway Minister. This is not
an exception; it is an instance of
what almost normally happens. Rail-
way men &also are subject to the
criminal law of the land, but they
have this unfortunate provision that
as soon as they are arrested, they
are immediately suspended and put
on one-third pay and the cases are
brought to the notice of the Railway
Minister. After being arrested the
Police take in these cases between
two to three years to present a com-
plete chalan; two to three years to
complete an investigation in theft
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cases, or in cases of =abetment of
theft. And all this time these un-
fortunate people are put on ane-
third their salary, starved and tor-
tured to death. Three years for the
presentation of a complete chalan and
then another three years for the case
for judgment in a magisteria] court.
If the Home Minister was really in-
terested to achieve speed, then this
is where his first attack should have
been directed—at the investigation
stage. That is way you get these
lordly, leisurely gentlemen of the
Police,—a law unto themselves and a
terror unto their fellow-citizens.
That is why you get your most in-
ordinate delays.

But here perhaps I am unfair to
the Home Minister. I was reading
the report which emerged from the
Joint Committee and I think it was
his intention to put some kind of a
limit on the period of investigation.
I do not know, but if that was his
intention then I say the blame for
the removal of this limit must rest
with the members who affixed their
signature to the majority report.

Mr. Deputy-Speaker: Even now
when the accused is in jail, or has
been remanded and the investigation
is not over, or the case is not over,
within sixty days, he must be en-
larged on bail.

Shri Frank Anthony: That is a
very anaemic kind of concession.
What does it mean? Enlargement on
bail is not a mandatory pro-
vision; it is a provision within the
discretion of the Magistrate. He is
not obliged to enlarge the man on
bail if the police take more than six
months to complete their investiga-
tion. He is not bound to enlarge the
man because of delay in investiga-
tion. He may refuse to enlarge the
accused, and that poor chap will
languish in jail. It is a discretionary
power.

Pandit Thakur Das Bhargava:
There is no provision here so far as

investigation stage is concerned; it
applies only to the trial stage.
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Shri Frank Anthony: I thought
the Home Minister had intended to
limit the period of investigation, but
perhaps I was giving a tribute to
whim which he does not....My hon.
friend says there was no suggestwn
at any time to limit the period of
investigation.

I have dealt with the gquestion of
speed. If the Government wanted
justice, to be done, 1 say that the
first and the most elementary thing
for them to do was to have ensured
the separation of the Judiciary from
the Exzecutive. But what has hap-
pened. In this Bill the position of
the Police has been strengthened;
the powers of the Magistrates have
been enlarged; the scope of the sum-
mons procedure has also been en-
larged: which means that accused
persons will be dealt with to a grea-
ter extent in a summary way and
that they will have less opportun‘i-
ties for appeal. That, in effect, is
the outcome of this Bill.

I say with all respect that the do-
minant motive in the approach to
this Bill has been the executive mo-
tive. The Executive seems to be
haunted by the fact that there is an
unduly high percentage of acquittals.
The spectre of his alleged unduly
‘high incidence of acquittals seems to
haunt them. “How can we reduce
this incidence of acquittal? How,
conversely, can we increase the inci-
dence of convictions?” My respect-
ful submission is that is the motive
which has inspired the whole ap-
proach to the amendments in this
Bill.

Sir, as I have said Members seem
to have fallen into this error of ap-
proaching the provisions piecemeal,
of considering each in its own way,
detached from any consideration of
juristic principles or concepts. Take,
for instance, the proposed amend-
ment to section 162, It has already
been dealt with at great length. I
can only feel that members have ac-
cepted the amendment in this spirit.
“Well, we are not giving away too
_much; the aceused can contradict
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with the case diary; why not also
give an equal right to the prosecu-
tion?” The whole approach has been
an uncritical, unscientific and un-
jurisdic approach. My own feeling
is that because of this approach, by
trying to come to some make-shift
arrangement with the Home Minister
we have fallen into a grievous error.
To my mind Section 162 in common
with the two provisions regarding
committal and warrant procedure,—
these three provisions represent
nothing but legal abortions.

Take Section 162. What is it?
What is the fundamental concept or
principle behind Section 1627 We
are accustomed to talking big. After
all what are we seeking to do? We
are not seeking to build something
in a trial and error way, in an em-
pirical way, in a superficial way.
We are building some kind of
mechanics which will give us justice;
we are seeking ostensibly I believe
to develop and to broadbase a system
of civilised ecriminal jurisprudence.
Now, what was the concept or the
principle implicit in Section 162. It
was a fundamental principle, It is
this: that the accused shall have the
right to contradict the witness with
the statement which was in the com-
plete control of the investigating
officer. Why? The statement in the
case diary is completely the creature
of the investigating officer. There is
absolutely no restriction, no safe-
guard. I am not going to elaborate
the position. We know to what ex-
tent these statements in the case
diary are mutilated, to what exteni
they are forged and to what extent
they are abrogated. I say that in
nine cases out of ten the statement
in the case diary never represents
the actual statement of a prosecution
witness. For that reason Section 162
contained a fundamental principle of
criminal jurisprudence. Because the
Investigating officer could write what-
ever he liked in the case diary, the
accused must have the right, if he
s0 desired, to contradict—only to
contradict—the prosecution witness
with that statement, because, then,
to some extent that would act as a
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controlling inhibition on the investi-
gating officer. Now what is sought
to be done? We have prostituted
the fund ntal principl I use
that word deliberately. We have
taken away the fundamental right
from an accused person. We have
not only given an equal right to the
investigating officer but we have
given him complete control by this
provision. Why? So that he can
fabricate statement wunder 162 and
he will because you have now placed,
in terms of this new provision, a
premium on fabrication. My friend
assumed an arch-fabricator and goes
and says: ‘we will now give you a
right and place a premium on the
fabrication’. Even if the Home
Minister goes into the witness box
and affirms ‘I never made a state-
ment’ it will not be heard. The
police officer is a most respectable
man! If any accused appearing be-
fore the Court says ‘I never made
that statement’ that will be discre-
dited without going into by the
fabricated evidence of the investigat-
ing officer. It is a travesty of the
fundamental concept, of the right
given to the accused person. It is
not like this: if you have a right,
why not the police have the right?
It was meant for the benefit of the
accused and the accused only. To-
day you have effaced that benefit; you
have given cqmpletely that benefit to
the police.

1 feel that if this provision is
passed, it is much more honest for
us to say in this House ‘loock here,
we are not concerned with any of
the provisions of criminal jurisprud-
ence; we are not concerned with jus-
tice and fairplay; we are only con-
cerned to produce a perfect police
pattern; we are concerned only to
place the seal of police State’ Do
that and we will not be deluding
ourselves. Do that and we will not
be trying to delude the people of
this country. I say that I do not
believe that the Members of the
Select Committee applied themselves
to the fundamental concept behind
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this Bill. Certain rights have been
given to the accused person. This
was a right given to the accused per-
son and the accused only. You take
away that right and you give a much
greater right to the police. You give
a right in the first place to the police
to do what they like with the case
and with the facts that are there and
then to use them to discredit them.
You may well delete section 162 be-
cause today it gives an advantage
which is intended to be that of the
accused to somebody else. You take
away that advantage and give that
advantage—whether you intend it or
not—to the prosecution.

There are many provisions which 1
could have dealt with, I only dealt
with what I regard to be the funda-
mental principles running through
our system of criminal juris-
prudence, I now come to the
procedure with regard to committal
and warrant cases. What have we
done here? I understand that the
procedure so far as committal stage
is concerned is objectionable and the
warrant procedure to be infinitely
more objectionable. I do not under-
stand why this should be so. We
drag a person and make him an ac-
cused. We drag him to the Court.
We gag him. The thing is not only
revolting; to my mind, it is some-
thing which is quite fantastic. Ewvi-
dence is presumably being led in
his presence, Why not make it in
camera? Why should he be dragged
to the Court for all the good that
his presence may do there? In no
system of civilised jurisprudence is
an accused person made a party to
an enquiry or trial and then say that
he shall not be a party to that en-
quiry or trial. That is what I do
not understand. If the prosecuting
officer, leads the witness, intimidates
him and abuses him and shows all’
his antics, why have an accused per-
son to stand there and watch it as a
silent onlooker. If a Magistrate
chooses to improve on the antics of
the police officer, there also, I
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have to stand gagged. He
can be led, tutored, intimidat-
ed but I cannot say one word.
What is the point of dragging me and
making me a silent onlooker, a% I
said? It is nothing more than a tra-
vesty of the principlee When the
evidence is recorded in my presence,
can I interrupt? No. That is the ac-
cepted principle of law and equity
but you say ‘No...........

Pandit Thakur Das Bhargava:
Examination-in-chief and no{ evi-
dence.

Shri Frank Anthony: But what is
the fundamental principle of making
him present? When I am an accused,
whenever I am bound to appear,
then I appear but I have got the
right to participate in these proceed-
ings. That is the fundamental
principle. You can say: ‘we will
make a concession” You can be
present but you cannot participate
in the proceedings. It is a gross and
flagrant wviolation of the very funda-
mental concept of criminal jurispru-
dence. I do not understand this.
This is one of my grave objections
to this procedure. Let us do
away with  these proceedings
altogether. You just record, ecall it
evidence, call it what you like. But
you do not record the whole case,
That is what happens in the
committal proceedings. Only the
eye-witnesses are to be examined,
Then, the Magistrate may examine
me as an accused person. Here
again you are perverting the funda-
mental principle of ecriminal juris-
prudence. You are asking me, as an
accused person, to be subjected to an
examination, to disclose my defence
before the prosecution disclose their
defence. Only eye-witnesses need be
examined; all the other witnesses
will be separated. Yet the Magistrate
may examine me at his discretion,
The examination-at-large is another
thing. Two eye-witnesses are pro-
duced. Although I am not allowed
to let in substantial evidence, I may
have a right to have the discovering
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instrument as every investigating
officer says about this. I am allowed
to discover the instrument of offence
but no evidence is given on the cir-
cumstantial evidence, with regard to
relationship, with regard to the
motive. All that need not be led.
Only two eye-witnesses will be exa-
mined and I am examined. The
Magistrate may examine me at large.
My whole defence is disclosed. I do
not know what the prosecution is
but you give this opportunity to
these people which they will use over
and over again for patching up their
prosecution cases. I just do not un-
derstand. First of all, you do not
allow me to cross-examine. This is
inalienable right of an accused per-
son that before I make or I can be
made to make a statement, I must
have the right to cross-examine,
cross-examination vis-a-vis  defence
so that I can make a rationable,
coherent and full defence. You do
not allow me to cross-examine wvis-n-
vis defence. You ask me to make
statements. The whole thing is mon-
strous perversion of the most funda-
mental concepts of criminal  juris-
prudence. I may be as innocent as
a day at dawn. You are fixing me;
the police can fabricate anything in
the investigation stage and they will
fix them under 164. My defence is
at large. Every fundamental con-
cept, as I said, of criminal juris-
prudence which we have subscribed
to and which were being hallowed
all the time, have been negated and
travestied in this Bill. I am not wor-
ried about 162 or 342; I am worried
about this perversion of our whole
system of jurisprudence; that Iis
what I am worried about.

There is only one other point to
which I want to make a brief refer-
ence. It has been elaborated upon
already, with regard to the proposed
change in respect of defamation of
public servants. Here again [ sincere-
Iy hope that Members of the Congress
Party will not be issued a whip. This
is not a matter which should be in-
habited by party considerations. It is
much too fundamental to the country.
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It is not a question of vested interests
here. It is a question of giving to the
people something which can be tested
and which will stand the test of civi-
lised jurisprudence. Here again it is
a question of defamatiqn. It has mnot
to be argued; it is self-evident. The
proposition, as I say, is utterly unten-
able. You are seeking to elevate a
certain class of persons, you are seek-
ing almost to place them above the
pale of law. You are certainly plac-
ing them above the ordinary law of
the land. It is most objectionable.
Whether it is Government's intention
to crush the Opposition or to destroy
a free press, the fact is that that
allegation will be made and the Gov-
ernment will be in no position to re-
fute that allegation.

Once again may I say this that I feel
that these provisions—and I am only
on the basic provisions—negate all
your fundamental concepts of juris-
prudence. I do not think Dr. Katju
wanted to negate them. But what do
we do? First, we do not allow an
accused to intervene in an enquiry
or trial to which he is ordered to
come. Then we do not insist on the
police disclosing its case. On the
other hand we insist on the accused
disclosing his case. We allow the
police, the prosecution to patch up its
case. All these provisions, as 1 say,
flouts the fundamental principles
which it should be the concern of this
House to guarantee to the people of
this country. And I say this—and I
think everyone will agree—that the
test of the civilisation of a country
is the progressiveness of its criminal
jurisprudence. If we accept this Bill,
whether the Government or the exe-
cutive likes it or not, it will be said
that today an intolerant or an irres-
ponsible executive is not concerned
with tests of civilisation, is not con-
cerned with a civilised code of crimin-
al jurisprudence. It is f.undamenta!.
1f the House places its seal on this it
will place this country outside the
pale of civilised countries. By adopt-
_ing. this Code which is a reactionary
code it will damn us with the stigma
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of deliberately entering into some
kind of primitive society.

Dr. N. B. Ebare: This Criminal Pro-
cedure Code is an ancient law, en-
acted by the British.

Shri M. D. Joshi (Ratnagiri South):
What do you mean by ancient?

Dr. N. B. Khare: Patient. Be a pa-
tient. Come to me. I will treat your
ears.

It is an ancient law enacted by the

" British. One of the objects of the law

was to harass and cow down subject
people. Anyone would have expected
rationally that within a reasonable
time after the establishment of inde-
pendence the Republican Congress
Government would come forward to
amend this obnoxious law we have
had, in the most comprehensive
manner and bring a measure before
the House. But eight years have
elapsed and this has not been done.
Instead of that what do we find here?
We find an ill-conceived measure, a
mischievous measure, a measure
malicious against the opposition party.
I cannot understand this. We are
minting such laws like minting money.
This tendency is deplorable. This
tendency of this Government has been
deprecated outside the House in one
of his pronouncements by no less a
person than the Speaker. What
would have been lost if the Govern-
ment had waited for the report of the
Law Commission and then brought
forward such a measure which would
be befitting to its independent status?
After all the Criminal Procedure Code
and the Indian Penal Code are co-
related, inter-related. To improve or
amend or vitiate one without the
other is farcical.

An Hon. Member: They are twins.

Dr. N. B. Ehare: The declared
objects of this Bill are two. They
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are very laudable and benevolent.
One of the objects is to give facilities
to the accused in his defence, more
and better facilities. And the other is
speedy disposal of justice, in a nut-
shell. But the Criminal Procedure
Code is not responsible for the law’s
delays. Who is responsible for these
things? Inexperienced investigation
and inefficient and dilatory Magistracy.

The remedy that the Government
finds for this is revival of honorary
magistrates, that institution which the
Congress condemned in uneguivocal
terms in the British days. And what
else? Extension of section 30 to all
the States of India except Jammu and
Kashmir. Even the Home Minister
said once that it is due to procrastina-
tion in police investigation that the
law’'s delays are caused and not due
to any other cause,

I am not at all surprised at the
Government bringing forward this
measure before the House because the
real object of the Government is quite
different. It is also two-fold. One is
safeguarding the interests of the pro-
secution and not the accused. For this
they are seeking to extend section 30.
And this is nothing but an instru-
ment of repression. It has been said
s0 by the UP. and Bengal Govern-
ments and they are against this pro-
vision. The second real object of this
measure is protection of Ministers. I
am not at all surprised about this
activity of the Government. Because,
after all, the Hindi word “ sjgigy ~, it
it is sanskritized and then analysed,
comes to Ko plus Angrez. Avagraha
for & is not written. When the pra-

tyeya ka is put before a noun it means
a base imitation of that particular
thing. For instance Kapurush means
a base imitation of man. The jwi-
tyaya ka placed before the werd
Angrez means a base imitation of 1he
English. It means nothing else, and
they are doing this, imitating the
English.

Mr. Deppiy-Speaker: Has it got luis

meaning after the hon. Member nft
it? '
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Dr. N. B. Khare: Yes, yesa There-
fore the approach of the Congress
Governments towards this law of de-
famation is now made equivalent to
the approach of the British Govern-
ment to section 124A of the Indian
Penal Code. At that time it was
section 124 LP.C, disaffection. This
time it is section 500, defamation.
Disaffection is made equal to defama-
tion. It is with the same object there-
fore they have made a provision to
get the offence of defamation of a
Minister by a person prosecuted by
the State. This is a most monstrous
provision. You can imagine what
will happen in a case, an individual
versus the State. All the resources of
the State could be used against the in-
dividual who will be left in the lurch.
You cannot also forget the psychologi-
cal effect it will have on the mind of
the Magistrate, of the whole Govern-
ment being on the side of the prose-
cution. This is most mischievous and
malicious. After all, there is no
necessity for giving this safeguard to
Ministers, because they are ,in the
very nature of things controversial
figures, and they must put up with and
they cannot escape the democratic
obligation to defend themselves at
every stage for their activities.

Then there is one more lacuna.
There is section 197 of the Criminal
Procedure Code which has not been
touched. Recently in a judgment by
the High Court of Judicature, Nagpur,
they have held that a Minister is a
public servant and therefore he cannot
be prosecuted, unless there is the pre-
vious sanction of the Governor. And
now, if the Governor does not sanction
at all, then where is the remedy?
There is no remedy at all. And what
is the condition that arises? The
condition arises that a Minister can
commit any offence under the Indian
Penal Code and get away scott-free
with it. Is it imaginable? Is it
tolerable, I ask you. Therefore, by
this law Ministers would be created
as a privileged class of super-men, as
if they descended directly from
Heaven.

Shri S. S. More: From Brahma.
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Dr. N. B, Ehare: From Brahma.
This is really a discrimination and al-
most against the spirit of the Consti-
tution and should not be tolerated.

Now, let us compare British demo-
cracy with Indian democracy. We al-
ways glory in copying the British. We
always quote May's Parliamentary
Practice and other things and the
British Cabinet system. What is the
condition in Britain? If even the
breath of a scandal touches a Min-
ister, ‘the Minister voluntarily offers to
resign and asks for an enquiry. And
here, even if there is persistent pro-
paganda against a Minister about cor-
ruption etc., in the Press, on the plat-
form, in the law courts and the legis-
lature, the Minister is there in spite
of this. He sticks to his office like a
black ant sticks to a sack of jaggery.
This is really intolerable. Even the
highest organs in the administration
fail to institute an enquiry or refuse
to do so. It is most deplorable.

Goldsmith once said in one of his
poems:

“Laws grind the poor
And rich men rule the law™.
1 say with equal cogency:
“Laws grind the gentlemen
And Congressmen rule the law”.

Some Ministers are so indispensable
that they endear themselves to the
highest authorities on account of their
corruption.

Shri M. 8. Gurupadaswamy: Madhya
Pradesh?

Dr. N. B. Ehare: I don’t know. Some
are also so superlatively self-possessed
of their extreme importance and in-
dispensability that people regard them
e#s Indra, Chandra, Varund, Surya,
mata, bhrata, suta, pita, vanita, kanta,
and what not. far &9 FW
=& 1 wrf g7 T omn |
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Therefore, for such Ministers this
Bill is provided. The Bill has com-
pletely failed in its purpose to expe-
dite jusiice absolutely. And if it is
not opposed, 't will lead us to a
Police State if we have not already
reached that culmination.

Shri N. 8. Jain (Bijnor Distt.—South):
This Code of Criminal Procedure as it
has emerged from the Joint Select.
Committee is, no doubt, an improve-
ment upon the original Bill.

Pandit Thakur Das Bhargava: In cer-
tain respects only.

Shri N. 8. Jain: In certain respects
only, I agree. But while persuing the
Select Committee Report, I was rather
intrigued to find that the hon. Mem-
bers constituting that Committee did
not try to define, at least while amend-
ing certain sections, in their mind as
to what are the fundamentals of cri-
minal law and criminal, jurisprudence.
A= was previously said, it seems that
the sections were taken piecemeal and
there was a spirit of accommodation
between the hon. Home Minister and
perhaps some gentleman who wanted
certain amendments to be made there-
in, and in that spirit of accommoda-
tion, they forgot all about what the
result would be. I quite appreciate the
anxiety of the hon. Home Minister to
see that this criminal justice is made
speedy and also cheap, but that speed
and cheapness should not be at the ex-
pense of the fundamental principles of
criminal jurisprudence as we know as
yet. Unless you change, as I said pre-
viously in my remarks, the fundamen-
tals of criminal jurisprudence for
India, it will not be wise to change
only certain sections in the Criminal
Procedure Code.

Now, I will try to take these things
geriatim, if possible.

The first thing I am going to say is
about section 14, about the honorary
magistratés,
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An Hon, Member: Clause 14?

Shri N. 8. Jain: It is a section of the
Criminal Procedure Code, and clause 4
of the Bill. I may at once say that I
totally disagree with it. I know that
when our friend the hon. Home Minis-
ter was there in the United Provinces as
a Minister, when pressed about this
system of honorary Magistrates, al-
though he agreed that there were cer-
tain difficulties and there were certain
bad things about it, took the cue from
the English system that there were al-
ready Magistrates there, and s0 we
can take this honorary service from the
people and there is nothing wrong
about it. And when the hon. Home
Minister was speaking this time in the
House yesterday, he said that in
Uttar Pradesh there are certain com-
mittees which recommend the names of
these honorary Magistrates, I know—
1 know of my district also—but I may
submit with due respect to him that
those committees and the names which
are recommended by these committees
are perhaps sometimes worse than what
the District Magistrates of the old times
used to be or used to recommend. After
all, when you want to give the power
to imprison a man, you want to create
a judicial court and you give the selec-
tion of that judicial Court in the hands
of those persons who aie perhaps en-
tangled in some political field or are
absolutely ignorant of law, naturally
mistakes are bound to occur. In
America they have got elected Judges
and elected judicial officers, but not so
in India. We have got to see the level
at which we are working here, that
the elected officers in the judiciary will
not at all be liked by the people as
such.

[Parpir THAXUR Das BmARGAVA in the
Chair]

IpmM,

I may not give instances, but I can
without fear of contradiction say that
if you talk to the people as such, and
I know very well as a legal practitioner
there, everybody comes and says:
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“Well, Sir, we want our case to be
transferred from the Court ¢f the
honorary Magistrate; we want our
case to be fransferred from the Court
of the Magistrate who is a local man
there, who has got such and such rela-
tions with so and so, and we do not
want our case to be tried by him.”
Naturally, when we know that a person
who is sitting as a judicial officer is a
local man and has got local prejudices
and the man against whom the case is
there perhaps may not be in the good
books of that person, though it is very
difficult to prove it before a Court of
law or before a superior Magistrate so
as to get the case transferred on that
ground, but the thing is there. I know
of Magistrates in my own dis-
trict, who are absolutely handi-
capped in the discharge of their
duties, but they are there be-
cause of certain patronage. All these
things naturally do not inspire confi-
dence in the justice which people get
from certain Courts. So, I do not know
why our hon. Minister shculd be so
much concerned about keeping these
Honorary Magistrates. Of course, he
has tried to make it a little more wek
come to the people, hy saving that
their recruitment will be under the
rules. Well, the rules about that could
have been made even without this
amendment. Even now, without this
amendment, any State Government
could make these rules, and say, under
such and such rules, these Magistrates
would be selected, and they should have.
such and such qualification, and so on,
There will be no difficulty in doing
that, even if this amendment were not
there. Although the rules may be
there, under which they may be ap-
pointed, the fact remains that they are
local pebple with local bias, and in
most cases, they are selected, I may
say, from the groups who hold positions
of influence there, and above all, from
groups, which are not, as my hon.
friend said a little earlier, from the
people, ie. from the ordinary run of
the people. They are either ex-rajahs,
ex-Maharajahs, or ex-zamindars.
Though they have lost their power as
zamindars, still they want to hold their
prestige through these offices, So, T
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think the sooner this system is finish-
ed, the better it is both for these Hono-
rary Magistrates and for the public
there.

The second point I wanted to draw
the attention of the hon. Home Minis-
ter to was about section 30. Much has
been said about it already, and I would
not take much time in dealing with
that. I would only say this, that when
the hon. Home Minister was saying that
there are Judicial Magistrates in Utlar
Pradesh, and that they are trying to
separate the judiciary from the execu-
tive, I was rather rubbing my eyes in
-wonder. I live in Uttar Pradesh, and I
‘have seen also how the judiciary is
being separated from the execufive
there. 1 think it is worse now than
-what it was before.

So, now, they have got Judicial
Magistrates. If you just see what these
Judicial Magistrates are, I think you
will pity them. I had a f{alk with most
of them, and they have come to me.
They are all temporary people just
drawn from the Bar. And only such
persons enter it as have got no prac-
tice at the Bar, because they are being
paid only Rs. 250 or Rs. 300, with no
prospects for future, with no incre-
ments, with no time-scale and so on.
At the same time, they are temporary
also. Their promotion etc. depends
upon the reports which they receive
from the District Magistrate of the
district to which they are attached.
You can well understand how a judicial
officer would function, who depends for
his promotion or for his being retained
in service, on réports from the District
Magistrate. Can you call such a Judi-
rial Magistrate as a person not under
the influence of the District Magistrate?
In fact, we do not want such eye-
washes. We must be honest and clear
about things. Either we have got to

- separate the judiclary from the exe-
cutive, or we have not got to do it.
If we have got to do it. we must do
1t honestly. When these Judicial Magis-
trates have talked io me, they have
sald, what can we do, you expect
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honesty from us, you expect that we
should remain above everything, you
have got cases even against the exe-
cutive, where there is the police etc.,
and you want justice even against the
executive, but you know our lot well,
our lot is that if the District Magisirate
writes ong note against us, we are
gone.

An Hon. Member: Why do they come
to you?

Shri N. 5. Jain: Because they zre
friends. They come and talk., they
meet and mix in the club, and so on.

If you look to section 30, what do
you find? And that is exactly what
I was going to draw the attention of
the hon. Home Minister to. If he
really wants that these powers should
not be bestowed upon those Magistrates
who are in the executive side, then
perhaps, there would have been some
sense in it. If he wants to confer
these powers only on the Judicial
Magistrates, even then it would have
been something. But, no; section 20
says that even the District Magistrate
who is in charge of the whole execu-
tive in the district may be invested
with these powers. Here, there is not
even that show of the separation of
the judiciary from the executive. If
they had said that they should be
JudiciaMagistrates, then it could have
had some sense, at least a show of the
separation of judiciary from the execu-
tive. But here, they say that the
District Magistrate may be invested
with these powers. If you can invest
the District Magistrate with section 30
powers, I do not know how the things
would stand, so far as the separation
of the judiciary from the executive is
concerned. So, I would respectfully
request Government to see that this
section 30 is not brought in in the way
it is being brought in now. I also
think that this section 30 might be an
ultra vires provision. In one of the
opinions which we receivea. attention
‘was drawn to this fact saying that this
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matter is pending before the Supreme
Court. I think one of our colleagues
here has said already that it 1s being
argued in the Supreme Court, and we
should await the result of that. This
is my second point.

The third point which I wanted to
deal with is the amendmentiwhich has
been suggested regarding the procedure
in committal proceedings. As I said
earlier, I am for the abolition of these
committal proceedings. But I do not
understand how these provisions have
been accepted, by the hon. Home Min-
ister, under which these committal pro-
ceedings have been allowed to remain
practically in the same form, but with
truncated right to the accused regard-
ing some of the provisions in it. Either
there must be committal proceedings, or
there should be none. If there is to
be committal proceedings, thernit should
be in a proper way. T can well under-
stand it the accused is straightaway
brought before the Sessions Court, as
he is brought before a Magistrate, and
since the papers have already been
provided to him, he can make up his
case, and the prosecution and defence
will go on as such. But In this case,
what is sought to be done? As it
appears, it looks more or less like a

sort of compromise.

What does sub-section (4) of the pro-
posed section 207A say? It says:

“The Magistrate shall then pro-
ceed to record the statements of
the persons, if any, who may be
produced by the prosecution as wit-
nesses to the actual commission of
the offence alleged; ..... 2

That means that it depends upon the
police or the prosecution to produce any
man they like, and to withhold anyone
they like. Further, the accused shall
have no right to put any questions to
them. That has already beem said in
this House, What I am submitting is
that not all the witnesses would be
put before the committing Magistrate,
but only such witnesses as the police
may lke to put. Why should it be
g0? U you read sub-section (17) of
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section 20TA proposed, you will see-

that it reads:

“Notwithstanding anything cop-
tained in this Code, an inqury
under this section shall not be
postponed or adjourned merely by
reason of the fact that any wit-
ness whose statement is to be
recorded under sub-section (4) is
absent or that anyone or more of
the accused is or are absent. ....”
Why? If it is a question of speed-

ing up. 1T quite agree. Then why
should time be taken at all in these
shadow committal proceedings? What
is the use?! The police can put in
only one witness and then say the
others aré not coming. Ewven if all the:
accused are not there. the proceedings
continue. That is just an eye-wash.
So, without insisting on committal pro-
ceedings, let us understand what we:
want. What privilege or what rights
do we want 10 give to the accused—
they may be in the form of committal
proceedings or they may be in the
form of trial as such? What I under-
stand is that the most coveted rights
of the accused are: (1) to know the-
case fully, which he has got to answer,
{2) opportunities to cross-examine the
prosecution witnesses and (3) opportu-
nities to produce defence witnesses.
These are the three fundamental rights
which are to be given to the accused.
What do we find here? We find, in
the committal proceedings as envisaged
in this amended Bill, no such right is-
allowed to the accused; he is not
allowed to cross-examine. The only
thing you can say is, he would thereby
understand his case. He will understand:
it by the copies which he would have
received and which had already been
provided in the Bill as such. What i
also said in my earlier speech on this
Bill was, let us first make up our mind
as to what privilege we want to give
to the accused regarding cross-exami-
nation. That is the most fundamental
thing. Do we want t¢ give only one-
opportunity to the accused to cross-
examine the witnesses or do we want
to give two opportunities” That is the
thing we have to deocide. As yet, in
Sessions cases—not only in Sessions
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cases but even in warrant cases—two
opportunities clearly—and three oppor-
tunities at the will of the Court— were
allowed to the accused person. In
summons cases, only one opporiunity
was allowed. That was a difference
because of the seriousness of the case
and the seriousness of the offence in-
volved. So, if the hon. Home Minister
feels that even in most sericus cases
like murder and dacoity, only one
‘opportunity to crosc-examine should be
‘sufficient. I have nothing more to say.
In that case, I would say kindly scrap
‘these committal proceedings for they
are only a waste of the time c¢f the
Court and of the prosecution and of
the defence; it only involves more ex-
penditure for the defence withcut an
equivalent advantage and only gives the
accused one oppertunity to cross-exa-
‘mine the witnesses ir. the Sessions
Court. What everycene of us here, who
has been practising in criminal courts,
‘had been emphasising is that we want
two opportunities of cross-examina-
tion. Perhaps. it may be asked why
‘two opportunities. Because, in cross-
examination, when first the witness
comes, it is not necessary that he
should tell the same story as is there
in section 161 statements. There will be
s0 many variations, znd, as you know,
‘these 161 statements are written so
perfunctorily that there are so many
additions and subtractions both in the
Sessions and magistrates’ court rases.
Practically the 161 statements are abso-
lutely disfigured. Only some points here
and there in the 161 statements will be
found and not the whole of it. What
the accused wants is that he should
have an opportunity of first hearing
the witnesses, put him some questions
and then to find out what evidence or
further papers he has got to prccure
to cross-examine that very witness
again, when he is brought before the
court next time. Ii is very difficult to
procure all the papers and all the mate-
rial for the cross-examination of wit-
nesses by an accused person if he is
allowed only one ooportunity to cross-
examine them. Twc opporiunities of
cross-examination ls the most essential
part of a criminal irial for the zccused.
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1 would respectfully beg of the hon.
Home Minister to look at this question
and this side of the thing that the
accused is arrayed against the whale
paraphernalia of the polize and the
State. He is brought into the dock.
The police has taken so much time—
generally thrze to six months in inves-
tigating the case and procuring wit-
nesses, How can you expect that an
accused person, with very limited
resources, will he able, all of a sudden,
to procure all the malerial to cross-
examine those witnesses without actual-
ly knowing what those witnesses are

likely to say in any material particu-
lars?

Dr. Katju: Is it not a fact that the
eye-witnesses are examined by the
police during investigation within the
first 48 hours in a vast majority of
the cases?

Shri N. S, Jain: Generally, so. With
due respect, I may submit, circum-
stantial evidence is used to buttress
these eye-witnesses, most of whom are
generally not very true. Circum-
stantial evidence plays a very great
part in buttressing these people, I
guite agree that the eye-witnesses
are put within 48 hours, but the
accused does not know it. The accused
only knows of it when these 161
statements are given to him. So, what
I was driving at is this. Do what you
like; keep the committal proceedings
or do not keep the committal pro-
ceedings, but give two opportunities to
the accused to cross-examine the
witnesses and there should be some
gap between these two opportunities
so that he should be able to  procure
the necessary material to  cross-
examine such witnesses.

Dr. Eatju: That is entirely a matter
for the House. You may do what
you like.

Shri N. 8. Jain: After all, it the
hon. Home Minister does not want
it, it shall not be done. I am at one
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with the hon, Home Minister when
he says that there should be speed. I
think, if these committal proceedings
are taken away and two opportunities
are given before the Sessions court to
<cross-examine  the witnesses, there
will be no trouble about it. That is
my submission about 207 proceedings.

The hon. Home Minister is  quite
right when he says that there should
not be too many frequent adjourn-
merks. But, where is the provision
here that adjournments shall not be
allowed and the accused shall not be
prejudiced? If there is any provision
in this law by which no trial or
enquiry should start unless all the
witnesses are present, if there is any
provision here that the prosecution
shall not start its case in a  court
.of law unless it is sure to put in all
the witnesses before the court, just
as in Sessions courts, that will be all
right. In Sessions courts, there is mo
trouble. there are no  adjournments
and every witness is there. But, in
«<ommittal proceedings before the
Magistrate, it is not being done. The
police, knowingly sometimes, trickles
witnesses one by one, so that the
coming witnesses may have the
advantage of knowing what the other
witnesses have said in  cross-exami-
nation. So, what I submit is that we
should only be anxious to see that
there are no adjournments. The Law
should be tighter for the prosecution
for I can assure the hon. Home Minis-
ter that no adjournments are given
for the defence. In my whole career
as a criminal law practitioner I have
not had a case where the defence could
gei more than two  adjournments.
Naturally, the Magistrate would say:
“Already 42 days are over. How can
I give an adjournment now?” He
will cajole the Vakil and all that but
he will not adjourn again. What about
prosecution? Prosecution is not so
‘cajoled, nor the prosecution has any
fear of the Court. In that case the
Magistrate will say: “Well, the
witnesses have not come; what can 1
do?" Therefore, what I submit is: if
there is a provision made in this Law
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started unless the Court has been
given an undertaking or an under-
standing that all the witnesses are
present, much of the evil would be
avoided.

Then there is one thing more about
this Bill which I would reguest the
hon. Home Minister to take into con-
sideration. Very great improvement
in this Criminal Procedure Code
would be made if proper instructions
or proper rules, or, if necessary, pro-
per Law is enacted to see that the
diaries are properly maintained. Our
greatest  difficalty—every  criminal
practitioner knows that—is that these
case diaries are never written as such,
Loose bits of papers are collected and
thrown away and the case diary is
written at the house of the Sub-Inspec-
tor according to what he wants to put
in there. Then again, nobody can be
sure whether those case diaries are
being submitted immediately, with-
out any delay, }or, though there is the
rule that there should be a date stamp
on the case diary of the police office,
that stamp is not properly made be-
cause the person who  stamps it is
again a Sub-Inspector of Police who is
of the same grade and rank as the In-
vestigating Officer.

Dr. Lanka Sundaram: Why not the
stamp of a more superior officer be
put?

Shri N. 8. Jain: That is what I am
going to say, I had sent certain amend-
ments to my learned friend and in
that I had put in an amendment to
section 172 saying that these case
diaries should pass through a Magis-
trate and that the Magistrate should
sign them. I had also said that any
person can have a right to look at the
register and see when a case diary
was received and when it was despatch-
ed to the Superintendent of Police.
But, I understand it was said that
these amendments could not be taken
into consideration because they were
not pertinent to the sections which are
now being amended.
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Mr. Chairman: The House, on the
contrary, said that all these amend-
ments will be taken into considera-
tion and the hon, Home Minister was
agreeable to this. With these instruc-
tions the Bill was sent to the Joint
Committee but the Joint Committee in
their wisdom said that public opinion
should be elicited on these matters and
therefore they did not consider them.
That is the position.

Shri N. 8. Jain: Anyway, they are
not there now. But, what I submit
is: it the hon. Home Minister does feel
that there is some sense in it, then
something should be done, if not by an
amendment of the Law, at least by
amendment of certain rules pertaining
to case diaries.

Dr. Eatju: It is a matter of executive
instructions.

Mr. Chairman: Or the hon. Mem-
ber can settle this matter by viriue
of an amendment to the Code. That
amendment will be considered here,
because the hon. Minister stated during
the course of the debate when the Bill
was sent to the Joint Committee that
every amendment to this Code will be
relevant, and therefore, it will be quite
relevant even here.

Shri N. 8. Jain: Will it be relevant
here?

Dr. Eatju: Yes.
Shri N. S. Jain: All right then,

Now, I come to the much-debated
and much-maligned section 198B, that
is regarding defamation. Rightly or
wrongly, I agree with the hon. Home
Minister that this provision is neces-
sary. I have gone through it and I
have discussed it with friends. The
only objectionable part of it was that
the police was to interfere. There
should be no police investigation about
it, so that the police may not be able
to force things, they may not be able
to arrest people and they may not be
able to search people. That is an
objectionable thing. I think we must
look to things as they are, If one
were to look at the yellow Press, if
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one were to look at the loose talk which
we generally hear among the people
criticising everything which has got
anything to do with the Government,
whether it be a Minister or a pubiie
servant... . ...

Babu Ramnarayam Singh (Hazari-
bagh West): Which the Government
deserves.

Shri N. §. Jain: Having regard to
these facts we have to find out some
way of putting an end to it. I, in fact,
discussed this with some of the Minis-
ters of the State and asked them:
“Why do you not go in for defam-
ation when these people are talking
rot?” In my own district one paper—
a wretched paper, no doubt—in so
many words wrote that such and such
a Minister accepted Rs. 2,000 as bribe.

wo T @ Fear (e e
FiT dm & 7| ?

Shri N. S. Jain: It is no use naming
the paper. I am a local man and I
know about it. I asked: “What is
this nonsense? Are ¥you sure about
this? I know the man about whom
you are saying this” They told me
very frankly that it was not very cor-
rect but there was at least a rumour
and so let the man concerned feel
something. Anyway we know  very
well that it was not a fact. I told the
Minister concerned: “Why do you
not go in for defamation?” He said:
“Well, if we go in for defamation
against these petty papers, I think our
whole time would be wasted in
these.”

Shri B. 8. Murthy: What is the moral

now?

Shri N, 8. Jain: That is what I am
coming to; have patience. The moral
is that we are so much demoralised
that we cannot sift the grain from the
chaff; that is the whole thing. We say
everything wicked about others, but
nothing wicked about our ownselves.
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That has got to be stopped some-
where, There are only two alter-
natives. Either the Minister or the
public servant must go to a Court of
Law and vindicate his position or if
the person concerned does not want to
go before a Court of Law,—because I
know many Government servants
would not like to go before a Court
of Law, because they know they are
not so honest as they  profess—we
must force him to go to the Court. So,
what I am submitting in this case is
that the provision made by the Joint
Select Committee is very helpful in
this matter. They have kept the police
away. They have provided the forum
of the Sessions Court in whom all of
us have confidence. Whatever we
may say about the Magistrates, in the
Sessions Court we have all confidence.
I know that the Sessions Court some-
times takes delight in giving justice
against the Government. They feel
it their duty; they feel elated when
they feel “we have done something to
protect a man against the vagaries of
the executive”. Moreover they are
seasoned people.

Dr. Lanka Sundaram: You only say
‘sometimes’.

Shri N, S, Jain: After all, world is
what it is and we have got exceptions.
But, there is one lacuna in the pro-
visions made which ] had also pointed
out earlier in my speech. I will again
put that question to the hon. Home
Minister. Will the man who has been
defamed be a necessary witness in this
case or not? That is the whole thing.

An Hon. Member: No, no.

Shri N. 8. Jain: That is the crux of
the whole thing.

Dr. Eatju: I cannot conceive of any
prosecution in such a case without the
public servant concerned being the first
witness in this case.

Shri N, 8, Jaim: Of course, I am
much junior, as far as law is concern-
ed, to my hon, friend there. But with
due respect I submit that there can
be this possibilily also. For instance,
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something is written: that a Minister
has got Rs. 2,000 as bribe. The case is
there. The Public Prosecutor puts in
the complaint. It i: proved that this
was printed by such and such a man,
and that this was edited by such and
such a man. This is per se defama-
tory. Taking a bribe is per se de-
famatory. No proof is required under
the law, unless a man wants necessary
to come in the witness box. Then, it
is for the defence to show on what
grounds that amount was taken. They
have got to prove it, without the man
complained against or the man who is
defamed coming to the witness box.
If the defence cannot prove that he
had got reasonable grounds to believe
that this money had passed between
the Minister and somebody else, then
that man shall be punished. But the
Minister or the officer concerned need
not come to the witness-box. So, my
submission is this: that if this pro-
vision under this sub-section—section
198B—is added. namely, that in all
such prosecutions, the person defamed
shall be a necessary prosecution wit-
ness, I think much of the criticism
that has been levelled will disappear.
Much has been said about it—that the
accused shall not have the opporunity
of questioning the person's character
and so on. That will all go. It will
be as good as if he has himself put in
a defamation complaint except to the
extent that he has not got to be pre-
sent on every occasion, that he has
not got to engage a private lawyer and
he has got the State's resources at his
command to prosecute the case.

Shri Nambiar (Mayuram): What is
the difference? He gets all the re-
sources of the State, and the Public
Prosecutor will support him. The only
thing is, he wants to go to the witness-
box.

Shri N. §. Jain: There is no such
thing as what you call the resources
of the State to be afraid of in a case.
The resources of the State, we have
already seen. There are so many
actuittals in spfte of the resources of
the State. So, the resources of the
State do not frighten me at all. What
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frightens me is this. The man de-
famed may not escape the opportunity
of being cross-examined by the accused
person. After all, when we say that
the Minister has done this or a public
servant has done this, the best forum
to decide this matter, once for all, is
the court, and if the man who com-
plaints dares not come in, naturally
the Government comes in and the
Government says, “All right; here
is the case; you say that this man has
taken Rs. 2,000. Prove it, to the
Sessions Court.” If you prove it, that
man is hanged; if you do not prove it,
you are hanged. There iz nothing
Wrong.

Mr. Chairman: In the first instance,
the allegation must be proved and the
man defamed must appear in the box
to deny that he received the money.

Shri N. S. Jain: What I submit is
this. There should be a provision
made in the law that he should be a
necessary prosecution witness. 1t
that is put in—from what ] heard from
the hon. Home Minister, he said he
(the man defamed) will be there to
cross-examine—I do not think there
will be much difficulty.

Dr. Katju: I repeat that so far as I
can possibly think of, every single law-
yer shall proceed with the particular
trial by putting the public servant con-
cerned there, who will come and deny
that this charge is false, malicious and
without foundation.

Shri N. 8. Jain: If he does not put
him......

Dr. Katju: Then the accused will
have every opportunity of cross-exami-
nation. .

Shri N. S. Jain: This is what I am
submitting for your  consideration.
Suppose it is correct and necessary,
why not put it here, so that it may
be clear?

Dr. Eatju: That is a matter for the
House to consider., But to my mjnd,
the matter is quite clear. Otherwise,
I have no objection. Let the hon.
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Member make an amendment if he
chooses. :

Shri N. 8. Jain: Yes. [ do not want
to take any more time of the House.
What 1 am submitting is that if the
hon. Home Minister would look into
those two points, namely, that two
opportunities for cross-examination be
given to the accused, and under section
198B, the defamed person be allowed
to be put in the witness-box, I think
much of the criticism that has been
levelled in this House will disappear.
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“The Joint Committee desire to
state in this connection that many
amendments and suggestions re-
lating to certain sections of the
principal Act not covered by the
Amending Bill were submitted to
the Committee. As some of these
raise important issues, and oppor-
tunities for  eliciting public
opinion therenn had not yet been
given, the Committee are of the
view that these should be taken up
for consideration after circulating
them for public opinion. They
therefore recommend that all such
amendments may be referred to
the Government, who will obtain
the opinion of the public thereon
and, if necessary, bring before the
House another suitable amending
Bill to the Code of Criminal Pro-
cedure, 1898, as far as possible,
within one year”.
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To WIEY : AW FAF H IH WE d
AT, dtwa wAAT &)

=t amo T o : Ere wE, 98 AN
a&f & It is in your Mahabharat. It
is on page 25 of the Memorandum,
Group C, circulated by the Gowvern-
ment of India—under "Dilatorifiess”.

“I must say that all these years
during the British regime the Code
has served its purpose well. The
State was not a Welfare State; it
was a mere police State. Law
and order was malntained.not only
because people were on the whole
law-abiding and peace-loving, but
also because of fear and ‘error of
the police. The result was that
the number of cases brought be.
fore the courts was not large, and
every single provision in the Code
meant to protect the interests of
the accused, was taken full ad-
vantage of by his Counsel and serv-
ed the end of justice. Cases not
being very large in number and the
proceedings also, particularly be-
fore the European Magistrates and
even before Indian Magistrates,
not being unduly lengthy, dis-
posals were fairly speedy.”

TOEd, I AOAT TAHA IH ET 7
To STEY : AW A I WAEGT T . .,

aft o Wio Pawr @ ol aile ofgd, was'
war &, wE al sitew M |

“In the U.P. a Magistrate was
expected to decide every case be-
fore him within six to eight weeks;
otherwise he was called upon to
give a personal explanation of the
delay in disposal. I need not say
that in a criminal case various
difficulties which beset the civil
proceedings do not occur. There is
no such thing as substitution of
heirs on deaths; if the accused dies
the case dies. So far as the
sessions trials were concerned, nor-
mally a case was heard by the
" Sessions Judge within a month
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or two of its commitment,
and there again the Judges being
mostly, Europeans, proceedings.
were speedy, and as for the High
Courts appeals against death
sentences were disposed of with-
in a matter of a month or two and
so also other criminal work. No
one then complained of the cum-
bersomeness of the criminal pro-
cedure. Every Sessions Judge was
supposed to be aided by assessors.”

1 Awew ¢ 3 w1 2 e & Nyfewr
o |

Mr. Chairman: Order, order. The
hon, Member said that the Home Min-
ister had given an opinion in this book
that when the Englishmen were ruling
they were more just and Indians were
not competent, they were not just.
This has not been brought out from
the matter which the hon. Member
has read. The hon. Member should
not make statements which he cannot
substantiate. I will request him either
to withdraw those remarks or pro-
duce something from this book wherein
the particular allegation may be prov-
ed to be true.

Shri R. D. Misra: [ could not follow.

Mr. Chairman: The hon. the Home
Minister took exception to certain
allegations which the hon. Member
made. |

Shri R. D. Misra: I withdraw it if
there is any allegation and if some-
thing had gone wrong. I have not
said any such thing; but if there is
anything which has been misunder-
stood by you or here by our Home
Minister which I have not expressed,
I am ready to withdraw it. What is
that thing? And without even know-
ing it, I withdraw it. (Laughter).

Mr. Chairman: There is no occasion
for laughter. This is a most serious
thing. If an hon. Member says things
about the Home Minister that he said
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this and said that, the House is likely
to believe that whatever the hon. Mem-
ber has said must be true and there
might be some expressions in the book
which he has not been able to find out.
But it is not right to impute to any
Minister or Member things which he
takes exception to and which cannot
be substantiated from record. It is
therefore not a matter for laughter.
It may be that to any hon. Member
things may be attributed which may
not be right. 1 would therefore re-
gues: all hon. Members not to make
any allegations which they are unable
to substantiate, and not to impute any-
thing to any Member in the THouse
which they cannot substantiate later
by reference to the record.

Shri B. S§. Murthy: The laughter is

because he is withdrawing  without
knowing it.

Mr. Chairman: The hon. Member
may go on.
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Mr. Chairman: I take it that the
hon. Member has concluded.

Shri R. D. Misra: Five more minutes
please. & Al ¥ 48 Fg T ... ...

Mr. Chairman: Order, order. The
hon. Member was talking  rather
irrelevantly. I did not stand in his
way them, as I thought that he was
finishing. T would request him to
kindly conclude mnow. because there
are many more Members who are
anxious to speak.

Shri R. D. Misra: All right. Thank
you for the five minutes.

The hon. Member
1 take it

Mr, Chairman:
will kindly conclude now.
that he has concluded.

Shri K. D. Misra: No.

Mr. Chairman: I shall give two more
minutes, and let the hon. Member con-
clude.
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The Deputy Minister of Home
Affairs (Shri Datar): For ‘he last
three days, we have heard opinions
from different quarters, which, in my
opinion, can be classified under two
heads. One school of thought is
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naturally giving expression to views
which are opposed to Government, be-
cause they are opposed to  Govern-
ment. There is also another school
of thought. ...

Dr. Lanka Sundaram: Columbus has
discovered.

Shri Datar: . _.on both sides of the
House, which is also opposing this
Bill, so far as it considers that this
Bill is against the interests of the
accused.

Shri Sadhan Gupta: Here, the two
schools agree.

Shri Datar: [ would like to point
out here, in all humilily, that so far
as the criminal administration of
justice is concerned, it concerns all
the thirty-six crores of the Indian
population, and therefore it is that the
criminal  administration of  justice
should be such ‘hat as a result of it
there ought to be a confidence amongst
the public about the criminal admin-
istration. Certain defects have been
pointed out by the High Courts, and
certain other defects also have come
out. Therefore, about four years ago,
even before the present Parliament
was established, Government under-
took the question of finding out what
the views were, and to what extent,
there would be a common measure of
agreement. When such an inquiry
was set on foot, Government wanted
to know whether there ought to be a
completely radical change, so that the
Code of Criminal Procedure should be
recast entirely in a drastic measure, or
whether in view of the fact that the
present Code of Criminal Procedure
has been in vogue for the last ninety
years at least with some modifications
here and there, in the present set-up
we  should have certain important
modifications, without necessarily

. touching the foundations of the Crimi-

nal Procedure Code. On this point,
Government had the views not only of
the State Governments, but it might
be noted that when we sent ta the
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State Governments certain questions
in this respect and the points for con-
zideration, they were circulated very
widely, and Government have received
views from all guarters.

It was contended by an hon. Mem-
ber of the Opposition that we  have
got the views only from a certain
section and not from all the sections.
1 would point out to this House that
from 1953 onwards (during the last
year and three-quarters of this year),
we are having a discussion from time
tu time in the columns of the Press,
and from this, it would be found that
on the whole, the provisions of the
present Bill have been welcomed by
the public. That is a point which has
to be understood very clearly.

I would invite the attention of the
House to the fact that whenever our
measures were before the public, they
received a very large measure of
support from not only the English
Press, but the Indian language Press
az well. Therefore, when this Bill
was first published in the Gazette last
year, it was open to one and all, not
only {o the Bar, not only to the Bench,
but to all others also. And we have
received certain opinions from guarters
which- are neither the Bench nor the
Judge. In the light of all this opinion,
Government prepared a Bill. In this
respect, as 1 have pointed out to you,
Government have followed a policy
which is entirely consonant with what
they desire as the dire need for re-
forms, without touching the found-
ations, because in the opinion of
Government, they are fairly strong
and valid. So, Government have made
certain changes, and they placed them
before the public, before the whole of
India. Thereafter, a large body of
opinion was received. Government
made certain changes, and during the
Budget Session of this year, the Bill
was introduced. Thereafter, we had a
debate for days together both in this
House and in the other House, and
certain points of criticism were levelled
very strongly against a few of the
provisions of the Government Bill.
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Then, the Home Minister stated very
clearly that this was to be treated as
a non-party Bill, and it was to be
approached from that point of view.
Then, a Joint Select Committee was
set up. I would invite the attention
of every hon. Member of the House to
the fact that whenever these questions
were considered, when it was found
that there was a fair measure of
public opinion, more or less an agreed
opinion on a certain provision of the
Bill, Government fully accommodated
themselves to this view, and they
placed what can be called virtually an
agreed formula, and that agreed for-
mula was accepted by the Joint Select
Committee. So, we have before us a
Bill which has been considered fully
by the Joint Select Committee. I
would like to point out also that Gov-
ernment have accepted all ‘he sugges-
tions, or at least most of the sugges-
tions that were made in the Joint
Select Committee. Therefore, we have:
now got the background, not of a Gov-
ernment Bill, but of a Bill which has
received the largest measure of sup-
port from a Joint Select Committee of
the two Houses of Parliament. It is
against this background that we have
to consider whether the Joint Select
Committee’s Report is good, or it re-
quires further amendments.

I would point out in this connection.
that when we had a debate during the
last Budget session of Parliament,
after this Bill was introduced, there
was a specific suggestion that this
should be referred to the public for
eliciting public opinion. That was
defeated. Then, it may also be point-
ed out that there is the suggestion that
has been made by you and by a num-
ber of other Members that the whole
question should be held up until the
Law Commission was duly appointed
and the Law Commission was not
meant to be confined only to the crimi-
nal law of procedure but was to deal
with all the laws of the land. It is
our opinion that so far as the first
question is concerned, that is more or
less barred because this House defeated
that particular motion and decided
that there was no need for eliciting



391 Code of

[Shri Datar]

public opinion thereon for the simple
reason that all public opinion, to  the
extent that it was vocal, has been
fully before the House.

So far as the Law Commission was
concerned, I would point out to the
House in all humility, that it is more
or less a delaying suggestion. Now,
the Law Commission that is sought to
be appointed or that is placed before
the Government for consideration, is
o general measure which is to deal
with all laws. Even if a special Com-
mission was to be appointed, the
House will kindly see that the labours
of such a Commission would take at
least two years; and Government were
not, at present, inclined to accept
such a delay of even two or three
years because they were of the view
that, from the trend of public opinion
that has been before them, there are
certain  matters on which we can
immediately have an amending Bill.
And, our views have now been accept-
ed by the Joint Select Commitiee.
Therefore, I would like to point out
that there is no need either for send-
ing the Bill to the public for eliciting
public opinion or for holding up the
‘progress of the Bill for the purpose of
having the opinion of the Law Com-
mission which has still to be appoint-
BG.

Before 1 deal with certain contro-
versial points om which considerable
attention was focussed by the publie, I
would point out to this House that this
Bill has been aimed at improving
the tone of the administration of eri-
minal justice in this country. You,
Sir, said yesterday that this Bill would
not bring in heaven on earth. 1 fully
agree with you; but this is an attempt
al improving the present conditions.
There are various other directions as
well. We have to improve the police
1o the extent that such an improve-
ment is absolutely essential.

We need not take into account
general] criticism of a very unrestrained
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nature. Even my friend Mr. Chatter-
jee, this morning, stated that unres-
trained criticism against the police
was entirely wrong because, after all,
it is our own police, the national police.
It is from this point of view that the
Governmen: is approaching this ques-
tion.

Shri Sadhan Gupta: Our criminals
are also national criminals.

Shri Datar: It is for this purpose,
Sir, Government have a programme of
their own (Interruptions) and one of
the improvements is to amend the
Code of Criminal Procedure. We are
taking steps in other directions also.
We agree with the critics that the tone
of investigation has to be improved.
That question is also receiving the
attention of this Government as also
the attention of the State Governments.
We are trying to introduce scientific
methods of investigation as well. 1
would, therefore, assure the House
that Government would not be satis-
fled only with the passage of this Bill.
This is one of the numerous phases of
improvement that Government ‘have
in, their view. :

Then I  would deal with certain
specific points which were very strong-
ly urged before this House and in
respect of which Government have
accepted certain modifications at the
more or less unanimous desire of the
Joint Select Committee. You will
find that when there was the first de-
bate in this House when the Bill was
introduced, attention was centred more
or less on ceriain provisions. For ex-
ample, those relating to sections 145 to
148, 162, commitment proceedings, the
law of defamation and then  special
provisions about punishment for per.
jury and a few others. These were
some of the matters which were found
to be highly controversial by this
House. I would point out to the House
that in respect of each of them, Gov-
ernment have accepted the views of
the Joint Select Committee of both
Houses of Parliament. Therefore, it
would be entirely wrong merely to go
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on condemning or criticising the Gov-
ernment. We have now before us not
the views of Government but the views
of 49 hon. Members of the two Houses
of Parliament.

Shri 8. §. More:
them, not all.

The majority of

Shri Datar: They have spent a con-
siderable time and they have consider-
ed al]l the aspects of this question.
Therefore, we have before us the views
the Joint Select Committee which, in
my opinion, are entitled to, at least, a
respectful consideration.

Mr. Chairman: Is it not axiomatical-
ly true that the whole is bigger than
the part and the opinion of the entire
House is the last word on the sub-
ject?

Shri Datar: That is why, Sir I state-
ed the most respectful consideration
and not acceptance. They are entitl-
ed to respectful consideration. That
is the expression I used.

I will not deal with certain pro-
visions in respect of which there was
a lot of controversy and in respect of
which Government have accepted a
certain compromise. Take, for ex-
ample, section 145. In respect of
section 145, there is a common feeling
that it causes a lot of delay and it is
more or less of a civil nature, though
it has been introduced in the Code of
Criminal Procedure because the gques-
tion of possession has to be taken in-
to account in gelation to either the dis-
turbance of the peace or the possibility
of a disturbance of the peace. There-
fore, it should be understood very
clearly that so far as these provisions
are concerned, they are more or less
of a civil nature but they have been
introduced in the Code of Criminal
Procedure for certain reasons of law
and order, What we had first pro-
posed was that there should be mno
judicial enquiry as such. Immediate-
ly the application has been filed, the
property should be attached and the
parties referred to a civil court, This
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was considered as a very harsh pro-
vision. It was also pointed out to us
by High Court Judges and by hon.
Members of this House that this = is
likely to be abused by a person who is
not in possession ior'dispossessing the
o:her man. The Joint Select Com-
mittee, therefore, suggested that in
ordinary cases, where the question of
possession was not a, complicate one
at all, even the Magistrate should go
into the question and give a summary
finding so far as the guestion of
possession is concerned. Then, it was
also pointed out that it would be
more expensive for the party who has
been defeated before a Magistrate to
go to a court of law even on the ques-
tion of possession. A compromise for-
mula has been evolved according to
which the matter would be stayed and
the Civil court would be requested to
give a finding on the question of posses-
sionp within three months. Now, that
has been introduced for the purpose
of effecting economy of time as well
as economy of money. There is no
payment of court-fee at all. The
matter will be gone into by the Judge
and in three months we shall have a

. positive position on the question of

possession in respect of which the
Magistrate feels that it is more or
less complicated. Therefore it is more
or less as a compromise formula that
it has been used. It is not expensive
and it will be very useful to the parties.
Then the question of title would be
investigated into or agitated upon by
the parties as they please. It is for
this reason that in sections 145 to 147
a new clause has been introduced and
in ordinary cases it would be open to
a Magistrate to go into the matter
judicially and come to the conclusion
as to whether a particular person was
or was not in possession.

Then I come to section 162. So far
as section 162 is concerned I would
point out to the House that in  this
case section 162 has been retained.
Our original desire was that 162
should not be there at all and it ought
to be deleted. If it was deleted then
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it would be open to the prosecution as
also to others to treat his previous
Statements as admissions and then to
put them before the Court in  the
course of the hearing either for the
purpose of corroboration or for the
purpose of contradiction. What was
specially laid dewn was that it should
not be open to the prosecution to use
this statement at all. The compromise
amendment that has been suggested by
the Joint Committee is that in such
cases the right of the defence has not
been affected at all. So far as the
prosecution are concerned, they are
allowed to approach the Court—re-
member, they cannot start Cross-
examination all of a sudden—angd ask
for permission on the footing that the
par.icular prosecution witness has
turned hostile. Then according to the
provisions of the Evidence Act if the
Court comes to the conclusion that he
is hostile, then in that case it is open
to the prosecution to ask guestions to
him cnly for the purpose of contradic-
tion and if tnere is a previous state-
ment—we need not suppose that what
he stated first is necessarily false and
what he states before the Magistrate is
necessarily true—and if that previous
statement is allowed to be used, it
ought to be allowed to be used by both
the parties. Then, it has been clearly
siated that it will not be used for the
purpose of corroboration at all. In
case it is found that he is going back
upon his former statement then he will
be contradicted by the former state-
ment. You will also see that now, long
before the particular case starts, all
the papers, records, statements and
other documents are before the accus-
ed. Formerly you will find that state-
ments pnder 162 were to be allowed to
the accused only after a certain stage
of procedure was reached. All that
has been done away with and you
find that in the interest of the accused
he is allowed all the documents quite
free long before the case starts. You
will find that this is a great advance-
ment in the interests of the accused.
Therefore, I was submitting to the
House that Government have accepted
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very important changes suggested by
the Joint Committee.

Then I come to the Committal pro-
ceedings. So far as Committal pro-
ceedings are concerned there was al-
most a universal body of public opinion
that the Commitment proceedings
should be dropped altogether. You
alro said, Sir, yesterday, that the Com-
mitment proceedings should not be
there. But, we have to understand
that the Commitment proceedings as
they have been conceived of under the
Code of Criminal Procedure require
a certain previous stage to be gone
into. They are serious cases and there
ought to be some evidence collected
either through investigation or other-
wise and according to the proposal that
the Government had before them in
the original Bill, what the Magistrate
was to do was to see whether the pro-
visions regarding the furnishing of
documents was properly done. He was
then to pass on the paper to the Magis-
trate concerned or {o the Sessions
Court concerned. It was pointed out
to the Joint Committee that in such a
case, if for example, the matter is
absolutely frivolous, then it ought to
be open to the Magistrate before
whom these proceedings are lodged to
have a judicial side also of his work.
Then he can discharge the accused if
he finds that the material is not strong
enough or that the evidence is frivol-
ous. My hon. friend Shri Pataskar
yesterday contended that in such
cases the right of cross-examination is
not given at all. My answer to that
is, that it is not in the sense of a full
preliminary enquiry as was originally
thought of by the Code of Criminal
Procedure. Now such cases in respect
of serious offences would be very rare
and therefore the right of cross-exami-
nation as such was taken away. You
will find that my friend did not read
the next proviso just below it. It has
Leen stated therein that this does not
mean that the Magistrate will have
no right to ask any question that he
pleases.
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Shri Pataskar: Does it amount to
cross-examination?

8hri Datar: That would show, that
if in such a case the question of cross-
exsmination is necessary, then it will
be open to the accused to seek the
permission of the Court and the Court
will put that question. We only desire
that there should be no lengthening
<f the proceedings.

Shri §. S. More: Do you call it a sub-
stitution to cross-examination?

shri Datar: It is a substantial sub-
stitute for cross-examination.

Shri S. 8. More: It is a shadowy sub-
stitute.

Shri Datar: Then [ may point out to
ihis House that such cases are very
Tare. Even now it may be noted
against the present background, in the
Commitment proceedings that only on
very rare and unusual occasions do the
lawyers for the accused have re-
course to cross-examination. So, in
1ihe light of all these facts Government
ihought, at that particular stage, cross-
examination as a matter of right need
not be given. But, still it would be
open to the Magistrate, if he finds that
a particular question is highly relevant
or is highly vital, to put that question
at the suggestion of the accused.

Then my hon. friend Shri Pataskar
further contended yesterday that
there ought to be no difference be-
vween Commitment proceedings in res-
pect of a private complaint and the
proceedings started at the instance of
the prosecution. I would point out to
the House that in the case of Com-
mitment proceedings started by pro-
secution—as I pointed out to you just
now,—there is certain material which
is ready on which it will be open to
the Sessions Court to proceed further

Tai

In respect of a private ¢ int it
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collected as a preliminary  measure.
The complainant in such a case will
not be in a position to place all the
farts properly before the Sessions
Juage. 1t was for this purpose, Sir,
that the Joint Committee agreed that
in respect of private complaints, in
cases which are triable by Sessions
Courts—such cases are very few—it
would be better if the present pro-
cedure is fully followed.

Shri Pataskar: I also suggested the
appointment of a Director of Public
Prosecutions.

Shri Datar: Then, it was contended
that most of the criticism is naturally
ggain directed against defamation of
Llinisters and public servants. Yester-
day my hon. friend was kind enough
tn the Ministers, but he said that it
should not be extended to the public
servants at all. So far as this is con-
cerned, when the Bill was originally
introduced and there was debate dur-
ing the Budget Session then the Gov-
ernment policy was before the House,
before the public and naturally be-
fvre the Press Commission.

One of the provisions to which a
strong objection was taken was that
the offence should not be made cogniz-
able. The Press Commission consider-
ed this particular question and I would '
like to read to you one or two passages
where the Press Commission,—the
majority of the members of the Press
Commission—have come to the con-
clusion that in the case of defamation
of a public servant or a Minister, etc.,
so far as his public actions are con-
cerned, it ought to be open to Gov-
ernment to launch a prosecution even
though the particular person defamed
is not inclined to file a complaint. I
invite the attention of the House to
pages 431 onwards. In particular, I
would like to read to this House two

will be understood very clearly that a
private complaint is a case which is
immediately started by the com-
plainant and it would be inconvenient
to the accused, it might be unfair to
the complainant himself, unless there
is some material which has to be

“We think if at all such cases of
defamation are to be made cogniz-
able offences, they should be re-
stricted to defamatory allegations
in respect of public servants in the-
discharge of their public duties, as
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is proposed to be done in the Bill.
Even then, we consider that it
would not be a defensible pro-
cedure.”

Further down, I would like to invite
the attention of the House to these
views:

“On the other hand, we realise
that there would be some cases
where serious allegations are made
which would require police in-
vestigation. There may also be
public  servants, perhaps with
guilty conscience, who would not
be willing to bring the cases into
courts, and to clear themselves of
the defamatory allegations, The
police cannot take any action be-
cause the offence is a non-cogniz-
able one, and under Section 188 of
the Criminal Procedure Code, no
court can take cognizance of the
offence of defamation except upon
a complaint made by some person
aggrieved by such offence. A pro-
cedure has, therefore, to be devised
which will strike a balance be-
tween these two considerations,
namely, frivolous action by the
police and the consequent haras-
sment of the offender and the
desirability of a police investi-

' gation or a magisterial enquiry in
some cases where it is necessary,
that the public servant should
clear himself of the defamatory
allegation.”

Then, Sir,

“The first result is achieved by
not making the defamation of a
public servant, in the discharge
of his public office, a cognizable
offence. To achieve the second
result, some amendment of the law
is necessary.”

That amendment has been suggested
by them in these words, at page 454;
“With regard to defamation of
public servants in the discharge
of their public duties, ous col-
leagues do not desire any change
in the law.”
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That is, some members,—

“The only change that we sug-
gest is that without making it a
cognizable offence, it should be
possible to set the law in mmotion
on a complaint, were necessary,
from an officer to whom the pub-
lic servant is subordinate ang a
provision should be made by
which there shall be a magiste-
rial enquiry or a police investi-
gation to decide whether there is
any truth in the allegation before
a process is issued in pursuance
of the complaint.”

I would point out to the House
that the Joint Select Committee took
‘these wviews jnto wocount, and they
went a step further for safeguarding
the rights of the press so far as
this particular matter was concern-
ed. As you are already aware, we
had the representatives of the press
before us and they stated that their
confidence would be fully restored
provided all such cases were heard
only by Sessions Judges.

Dr. Krishnaswami (Kancheepuram):
That is not so. Today they have
issued a contradiction in the Press.

Shri Datar: In the course of their
evidence. they suggested that they
would [be satisfied if the case |is
heard by a Sessions Judge,

Shrt 8. 8. More: 1 was a member
of the Select Committee and I say
that that statement is pot correct.

Shri Datar: I would request the
hon. Members to hear me fully. They
stated  that their original ob-
jection remained, but without any
prejudice to their original objection,
if the case is heard by a Sessions
Judge, then, their interests would be
more or less safeguarded. 1 hope
my hon. friend will agree,

Shri A, K. Gopalan (Cannanore):
There was a report yesterday. It is
WIong.

Mr, Chairman: This is not contrary
to what is stated there,

Sbri A, K. Gopalan: It is contrary,
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Shri Datar: I would point out that
they suggested that either there
should be a police investigation which
was sirongly objected to, or there
should be a magisterial enquiry, I
believe, under section 202 of the Cri-
miinal Procedure Code., Both these
courses were considered satisfactory
enough in the interests of the Press
by the Joint Select Committee. They
suggested that in such cases, in order
to avoid all harassment to the parties
concerned. the best course would be
that the Public Prosecutor should
file a complaint in the District Court
and his counterpart in the Presidency
town. It is only the Sessions Court
that should hear these cases. You
will also agree that the offence is no
longer a cognizable one. So, i these
circumstances are taken into account,
there is no objection, There is es-
pecially one more circumstance
which I would point out to the
House, namely that so far as private
character of a public servani or a
Minister is concerned, it is entirely
irrelevant, but so far as their public
doings are concerned, they are a
matter of vital interest to the purity
of the administration. Therefore, it
is ‘quite likely, as the Press Com-
mission has stated, that there might
‘be eertain public servants who might
have a guilty conscience and when
certain exposures are made they
may not like to file a complaint at
all, because they will jhave to 'be
subjected to a werv searching cross-
examinatjon. What the Government
desire is that their officers should be
pure and above reproach, and if
certain allegations of such a nature
are made, then, either those allega-
tions should be proved or the person
who- made those allegations should be
punished by law. It ¥ for this pur-
pose, in the interest of the purity of
administration which is in the heart
of every hon. Member of this House.
that Government have taken re-
course to this course, The House
will kindly understand that there are
no safeguards given to the public
gervants or to the Ministers. They
have a right, under the present Code
of Criminal Procedure, to fille a com-
plaint in respect of their private or
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their public acts, whenever there is
defamation, but if there is
delamation so far as their public acts
are concerned, then naturally, the
Government is a party which is more
vitaily interested either in condemn-
ing him altogeither and throwing him
out uf the office or in condemning the
man who has been guilty of black-
mail, 1t is only in such ways that
public confidence woulg be fully re-
stored so far as such scurrilous
writtings are concerned,

I would not like to go further into
the matter, because the question has
been fully considered from wvarious
points of view and an independent
body like the Press Commission has
come to the conclusion that Gowern-
men, ought to have a right in the
interests of publicy administration

from this public point of view. It is
for this purpose that we have
evolved & formula according to

which their interests would be satis-
fied, the interests of the public would
be sat'sfied, and in the interests of
the public, there lies, naturally, the
interests of the administration,

I would finish in two minutes.
Something was said about Honorary
Magisirates. So far aes Honorary
Magistrates are concerned, the opi-
nion is rather both ways. But still,
two safeguards have been laid down.
In all cases of the abuse of this
power, what had happened was
Honorary Magistraies hag been ap-
pointed especially during the British
administration, without any conside-
ration of their qualifications for the
judicial posis or offices which they
were called upon to hold, In the Bidl,
it has been laid down that they must
have hag judicial experience.

Shri Pataskar: Was not this ex-
periment tried in Bombay and aban-
doned?

Shii Datar: There are different
States, So far as Bombay is concern-
ed, to some extent, my hon, friend
is right, but there are also other
States, Which possibly he does not
know, where this experiment has
been sucvessful,
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Sar€ar A. 5. Saigal (Bilaspur):
For your information, ! may say
that adaya riadesh has been uc-
cessfu: in this respect,

5 p.M.

Govi Batait I am extremely happy
o nuur w1 would point out to
this House that there are two factors
in the administration ©f criminal
justigj> which would bring the peo-
ple in direct association with the ad-
ministration of criminal justice. One
would be by the system wf jurors
and the other by entrusting qualified
public men of repute with the task
of administering justice. Now, you
will find that so far as this provi-
sion was concerned, a further safe-
guard has been laid down by the
Juint Select Committee. They sug-
gested that the Honorary Magistrates
should be appointed in consultation
with the High Courts and therefore,
there. cannot be any case of the alleg-
ed abuse of this Bill by the execu-
tive. . ...

Shri 8. 8. More: May 1 correct,
Sir? The provision is that such qua-
lifications shoulg be prescribed by
the State Governments in consulta-
tion with the High Courts, The ap-
pointment is not in consultation with
the High Court; the qualifications
are to be prescribeq in consultation
with the High Courts.

Shri Datar: Therefore, if this safe-
guard has been introduced, then it is
the State Governments to appoint
Honorary Magistrates and if they find
that the experiment will fail or has
fai'ed it ¥ open to them not in ap-
point. After all, unless you have faith
in our people, you cannot have a full
form of democracy.
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Lastly, so far as section 30 Magis-
trates are concerned, Cfirst  class
Magistrates with ten years' has been
laid down. Jihese Magisirates should
be considered as equally competent,
if not more, than the newly appoint-
ed Assistant Judge. I want to point
out to this House that all First Class
Magistrates cannot be appointeq as
Assistant Judges, Therefore, what
hon. Shri Chatterjee said was not
quite correct. Ten years experience
& more than a sufficient guarantee
for the purpose of having the best
men ang section 30 has been working
very well, I would point out to my
hon. friend that there are certain
Part A States where this experiment
has proved successful. In Oudh,
I am told, this experiment is quite
successful and in Punjab also, it is
so. 1 submit that there is nothing
wrong if you mainfain section 30
Magistrates, Thereby, there would
be greater disposal of cases as early
as possible by equally competent and
experienced Magistrates,

BUSINESS OF THE HOUSE

Mr. Chairman: Before, we disperse,
I want to make one announcement.
Tomorrow, the House will take wup
the resolution regarding Andhra from
12 NooN to 4 p.M., and at ¢ P.M.
Private Members' business will be
taken up. This has been agreed to
by all the parties in the House.

The Lok Sabha then adjourned till
Eleven of the Clock on Friday, the
19th November, 1954,





