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COMMITTEE ON PRIVATE  MEM- 
BEES’ BILLS AND RESOLUTIONS

Presentation of Fourteenth Report

Shri Gidwani (Thana): I beg  to 
present the Fourteenth Report of the 
Committee on Private Members’ Bills 
and Resolutions.

CODE OF CRIMINAL PROCEDURE 
(AMENDMENT) BILL—CoTWft,

Mr. Speaker; The House will now 
proceed with the further consideration 
of the following  motion moved by 
Dr Katju on the 16th November, 1954, 
namely: —

“That the Bill further to amend 
the Code of Criminal Procedure, 
1898, as reported by the  Joint 
Committee,  be taken into  con
sideration.”

and also further consideration of the 
amendments for circulation etc., moved 
by Shri Vallatharas, Shri Gopalan and 
Shri Syamnandan Sahaya.

X understand Shri Telkikar wanted 
to move an amendment.  Is he here 
in the House?
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must be conceded to be an improve
ment.  To those of my critics  who 
asked  as  to why  a provision for 
the safeguarding of the Ministers from 
defamation is necessary I wish to say 
this.  As I started by saying, clause 
25 covers three categories of persons. 
The President, the Vice-President, the 
Governors  and the  Rajpramukhs 
stand on a special footing.  So far as 
the former Code was concerned there 
were no such dignitaries and I have 
no doubt that everyone will  admit 
that for the proper functioning  of 
constitutional democracy,  respect 
ought to be attached to these ĉcers. 
Supposing  they are defamed; some
body  publishes  something  against 
them.  Should they go before a magis
trate or a court of law to get  their 
position vindicated? It is but natural.

He is not: so that need not 
taken into consideration.

be

Shri Pataskar (Jalgaon): Sir, as  I 
said yesterday the whole Bill has to 
be looked at from the point of view 
of  the broad principles of  juris
prudence which have been in oper
ation in this country for the last one 
century or so and whether we are go
ing to achieve either speed or cheap
ness in the matter of administration 
of justice in this country.  From that 
point of view I want to lay emphasis 
on three or four aspects of this Bill.

The first is the new clause about 
which there has been so much of con
troversy, namely, clause 25.  Clause
25 is an improvement On the original 
clause which wanted to make  de
famation  of the President,  Vice
President,  Ministers and others  a 
cognizable offence.  To that extent it

The next category is that of Minis
ters.  Ministers also, to my mind, in 
the present context, occupy a special 
position.  Whether they are Ministers 
represetnting the Con̂ ss or in future 
there are perhaps Ministers represent
ing the other parties....

Dr.  Lanka  Snndaram (Visakha- 
patnam): What is the difference?

Shri PaAaskar: The difference is that 
when the original Act was in oper
ation, from 1878, there were no Minis
ters as we know of them now.  Even 
at the time of the  passing of  the 
Act of 1923 the Ministers were more 
or less bodies for whom the public did 
not care much.  They were not entire
ly responsible to the people.  If  we 
look to the way in which the present 
democracy or parliamentary  type 
of Government works. Ministers  are 
chosen by a leader who is elected by 
the majority party in the House.  He 
is the representative of the particular 
public opinion which has elected him. 
Ministers  are more or less the  re
presentatives of the public.  What is 
the OppoaitionV  I grant that parlia
mentary democracy  works  also  by 
opposition, that is, those people who 
had not been successful in getting a 
majority try to criticise the  present 
administration  naturally.  There  is
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rc harm in such  criticism whatso
ever.  In the stage in which  our 
democracy  stands it is  imaginable 
that people might stoop to criticisms 
which may not be justifiable because 
the party motives are day by day get
ting stronger as we find  them here. 
Therefore, I submit that so far as the 
Ministers are concerned, I am entirely 
in agreement.  But  merely because 
there is a criticism of a Minister, 10 
say that action should be taken is not 
correct.  Nor is any such right tried to 
be given under this section. A  Min
ister is merely defamed.  Yesterday a 
case was pointed out that such  and 
such Minister is a corrupt man.  It 
is imaginable that it may be so or  it 
may not be so and the party motives 
might have had p very large share in 
making such an aJ'.êation.  It  is de
sirable that it must be decided.  We 
do not want that as soon as a charge is 
made, a Minister should go before  a 
Magistrate’s Court  and stand there. 
Even if he does so, we know what the 
result will be.  Now a complaint will 
be filed- before a Magistrate etc. with
in six months and aU that.  I find that 
this provision will do some good. They 
were saying that there is a tendency 
that whatever is written about a Min
ister, nobody takes  care.  That was 
Ihe charge which one hon.  Member 
m?de.  He mentioned the case of some 
Minister of some State.  He did  not 
mention the name and we are not con
cerned with names.  If such a provi
sion is there and in spite of an alleg
ation of that nature being made  the 
Minister takes no action, then, natural
ly there wiU be ground for any  in
ference.  After the incorporation of 
this provision, it will be the duty of 
every Minister, if he is  a resx>onsible 
Minister in any House, to see that he 
asks the Secretary to file a complaint. 
At the present moment, granting for 
the sake of argument that there  are 
some who might have committed some 
offence, then too they might escape, 
saying ‘Well, yxyu do not expect  a 
Minister to go to the Court of a Magis
trate  and get himself  vindicated. 
After making  such  a  provision, if

there is a complaint and a Minister 
does not rare to take advantage  of 
what is provided for in this section, 
I think the public can draw its  own 
inference.  But the Minister will  be 
lesiKmsible to the  public ultimately 
and he will not choose to do so. Good, 
bad and indifferent—all manner  of 
people can take shelter under the Act 
that none of them need do this.  It is 
better that there should be a provision 
of this kind so that, within six months 
from  the day on which  a serious 
charge of corruption or some thing 
like that is made against a Minister, 
a prosecution or a complaint could be 
launched before a Court.  Therefore, 
I dc not think that there is anything 
wrong if you look to the present con
text of things.  Let us not look at it 
as if it will be used for harassing the 
people.

But I think there is absolutely no 
justification  for including in  this 
clause a third category which is very 
dangerous to my mind.  The  third 
category is ‘any other public servant 
employed  in connection with  the 
affairs of the  Union or State’.  It 
covers a talati, patel or an ordinary 
village mukhya—as  somebody said, 
chaprasis—from  the lowest  down- 
v/ards  to the highest man in  the 
Secretariat,  Why is it so?  I cannot 
understand.  I find no justification 
whatsoever why this provision  which 
is  made in the  interest of  Raj- 
pramukhs,  Ministers, etc., should be 
extended  to all government  em
ployees.  What is the idea?

[Shrimati Khongmen

Chairl

the

In the  former times, things  were 
different.  Public servants  and the 
police were entirely a different cate
gory.  Now things are different.  You 
include all these sorts of employees in 
this.  Even a petty official in a village 
can take steps under this law  be
cause you will find that there is a law 
under which probably the whole of the 
Government machinery might try to
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put down a person who has said some
thing against that village petty official 
I think that is not proper.  To my 
mind, therefore, so far as clause  25 
is concerned there is some justification 
so far as Ministers and others are con
cerned, Why include ‘any other public 
servant employed in connection  with 
the affairs of the Union or the State’? 
I would like to know from some of 
those who took part in the Select Com
mittee proceedings as to how they 
came to include in this section a very 
wide power like  this.  They  want 
to  make  a  special  provision  in 
respect  of  persons  down  from 
a  village  headman  or  a mukhya 
to  the  Secretary-General  of the 
Government  of  India. (Inter
ruptions)  That is my grievance and 
I would not like to blame the  Gov
ernment only.  This is due to the fact 
that there is in the House generally, 
even as I said yesterday, a section of 
Members speaking with scant regard 
for law and the legal matters. I am 
not prepared to blame the hon. Home 
Minister.  He has himself been  an 
eminent lawyer and jurist and it is 
in spite of him such things are there. 
Naturally the fault  lies  somewhere 
deeper.........

Dr. Lanka Sundaram: He does not 
like to part with his baby.

Shrl Pataskar: Then, there  are
certain other matters.  For instance, 
there is clause 22 which, I find,  is 
laying down a very dangerous  pre
cedent or principle—section 162.  It 
says:  ‘‘No statement made by  anŷ
person to a iwlice officer in the course
of an investigation.............was made.”
Then, there is a provision  "Provided 
that when any witness is called for 
the prosecution.........with the  per
mission of the Court.........” This is a
very dangerous thing.  I can say  so 
from my experience at the bar  for 
the last thirty years.  We all  know 
how the police statements are  re
corded. I would appeal to the  hon. 
Home Minister to consider this.  In

other countries  it may be different. 
So far as India is concerned, we know 
how it is done, the way in which that 
machinery works.  This should not be 
allowed and it would not be  proper. 
It may be argued that in certain other 
countr-es such things are allowed but 
as I said yesterday conditions  are 
different 1hare.  I do not want  to 
blame any particular individual  or 
group.  As I ?aid yesterday, the in
stitution of police cannot be  changed 
in a day.  Attempts are no doubt be
ing made to improve it but they have 
not yet attained that same status of 
respectability and efficiency which is 
obtaining in certain other countries. 
Till  that time, at any rate, it  is 
dangerous to allow this thing to be 
done.  This statement is hardly*  re
corded.  Somebody  examines some
body.  When the man is threatened 
with being imprisoned, he is brought 
there and some munshi takes down 
the statement of that man.  There
fore, it is not desirable that at this 
stage we should allow such a state 
ment being used against  the same 
man. After all, it is a statement re
corded by the police and therefore, 
with the improvement of the police 
we may think of it. A state of affairs 
might arise when the police inves
tigations are not actuated merely by 
sectiring conviction  but  securing 
justice and at that stage, it may be 
possible  to do  it.  Even  today 
we find from the way in which  the 
statements are recorded by the police 
and the efficiency of the police  de
partment and the way in which  they 
are working that it is likely to do more 
harm to the cause of justice rather 
than to help it.  Therefore I for one 
do not like it in any event.  It may be 
said that the words “with the  per
mission of the CourtV are there.  We 
have to look at things in a broad per
spective, the Courts, the police and all 
those as they are.  We are trying to 
improve them and we are trying to 
separate the judiciary from the  ex
ecutive. It has not yet been completed 
in the whole of the country.  Under 
the circumstances I believe this is a 
matter which deserves ccmsideratxon.
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12 Noon

Then I find that the institution  of 
Honorary Magistrates, which I  ex
pected would be scrapped,  is now 
sought to be kept  alive with some 
additions, because there is that section 
14.  I would have liked section  14 
scrapped altogether.  We have got ex
perience of the working of the system 
of Honorary Magistrates.  It has  its 
past.  It is not as if the whole system 
would improve if we appoint retired 
I>eople.  I would like to point out one 
case from the district from which my 
friend Mr. Bogawat comes.  There 
was one Kazi who was an  Honorary 
Magistrate for his life.  Poor man, he 
did not know ̂ d thought that the job 
was hereditary.  So one morning he 
went to the District Magistrate of the 
place and said;  I have become old, 
you will have to do something for me.

^

a wi

Shri E. K. Basu: (Diamond  Har
bour): That is done everywhere!

Shri Pataskar: That is the history 
of the institution of Honorary Magis
trates.  They were meant only  for 
doing things as the then Government 
wanted them to do.

Shri K. K. Basa: That is why  Dr. 
Katju wants to keep it.

Shri Pataskar:  I have  before me 
the Report of the Members of  the 
Joint Select Committee produced as 
a result of their collective wisdom. I 
do not therefore like to call it as Dr. 
Katju’s BiU or a BiU brought by the 
Congress Parliamentary Party.

Mr. Chairinaii: May I request hon. 
Members  not to use the  persotial 
names?  The Minister may be eaUed 
the Home Minliter.

MQiu%r of Hon̂e 
Stiî (ibr. Kaliii): 1 have no obĵ- 
tioti, I4adam, to he called anyt̂ g, be
cause I am becoming accustomed to it; 
it is an expression of affwtion.

Sadbaa  Goftto  (Calcutta-— 
Sput̂-|ilâ): You don’t  want to be 

n̂ es! ..................

Siri Pataskar: In the very begin
ning I said yesterday that 1 am look
ing at these problems from a different 
angle of view.  Hon. Members  who 
look at it from a different angle may 
not agree  with  me. (Interruption) 
Please do not interrupt me because I 
lose the trend of my argument.  The 
system of Honorary Magistrates, even 
if we lay down that only those  who 
have experience of the working  of 
Courts, etc. should be appointed,  is 
not likely to improve.  Therefore it is 
much better that we do not expect 
honorary work  to be done in suet 
matters by any people. After all thos€ 
people retired because they are  toe 
old on the Bench.  Why then  bring 
them back again?

Dr. Katju: May I take it that  my 
hbh.  friend’s objection is that  no 
honorary work can be expected?

Shri Pataskan Yes, quite right.  Of 
course the hon. Minister may differ 
from me.

Dr. t̂ja: I thought we were 
doing honorary work here.

aU

Sfari Pataskar:  I would say  that
honorary work here in Parliament is 
different from the honorary  work 
which is normally done  in judicial 
Courts.

Dr. Katlu: In municipalities.

S  ̂Pataed̂  That  is  again 
different.  Because here it is not  a 
work for which some payment is ex
pected or must be paid.  Why do we 
want that there should be Judges and 
all manner of people doing  work 
gratis?  We have the necessary funds, 
to collect the money.  Justice should 
not be made  to depend  upon the 
patronage or the free service of some
body.  We can have free  service 
rendered for construction  of canals 
etc., voluntary labour.  This is not a 
matter  where we want  yoluntMy 
labour 50 far  ̂Courts and Magis
trates are conccined.
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Shri N. C. Chatterjee  (Hooghly): 
This  is also irrigation, legal  irri
gation.

Shri Patasdmr:  Voluntary  labour
you can have.  But why do yx)u want 
honorary or free work to be done on 
the Bench itself?  That would lead to 
so many anomalies.  I do not want to 
dilate on that question. But so far as 
my personal view is concerned I can 
tell the hon. the Home Minister that 
on this matter I hold very  strong 
views. In the year 1928 or so I had a 
discussion with Mr. Hodson, the then 
Home Member in the Bombay Council, 
on this and he did not agree.

Dr. Lanka Sundaram:
Katju agree with you.

Nor will Dr.

Shri Pataskar: Of course there has 
been an improvement.  I must say to 
the credit of the  Government that 
they have made this  that anybody 
will not be a Magistrate.  So, this 
should be gone into.

There are also certain other matters. 
For instance take the amendment  to 
Section 107. Sub-section (2) of section 
107 is proposed to be amended  like 
this;

“Proceedings under this section 
may be taken before any Magis
trate empowered to proceed under 
sub-section (1) when either  the 
place where  the breach  of the 
peace or disturbance is apprehend
ed is within the local limits  of 
such Magistrate’s jurisdiction  or 
there is within such limits a per
son who is likely to commit  a 
breach of the peace or disturb the 
public tranquillity or to do  any 
wrongful act as aforesaid beyond 
such limits,”

Section
provides:

107(2) as it stands today

“.....unless both the person in
formed agâst  and the  place 
wher̂ the br̂ch ofof the peace qr 
ŝturbance is appreĥded,  ê 
îithin jl̂e local  lirots  of the 
Magistrate’s jûsdiction ”

That means that if a Magistrate at 
r̂a wants to issue a notice under 
section 107 because  he apprehends 
that somebody from Travancore is go
ing to come to Agra and his presence 
is likely to disturb the peace, he can 
do so, because the words are  not 
“xmless  both the person  informed 
against and the place where the breach 
of the peace or disturbance is appre
hended, are within the local  limits 
of the Magistrate’s jurisdiction’*. Now, 
the place is out of the jurisdiction of 
the Magistrate  at Agra.  But he 
apprehends  that  somebody  from 
Travancore is coming to Agra and his 
presence is likely to cause a breach 
of the peace.  Granting for the  sake 
of argument that the position has  to 
be remedied, because it may be argued 
or it is conceivable that it is  much 
better to prevent that man from com
ing to Agra and creating trouble and 
therefore certain proceedings  should 
be instituted,  is that object  being 
achieved by the way it is done here? 
Section 107(1) is kept which  says 
that the Magistrate may **re<iuire such 
person to show cause why he should 
not be ordered to execute a bond, with 
or without sureties etc.” So. the so- 
called notice will be issued, will have 
to be issued to the man in Travancore 
to show cause ^y  such an order 
should not be passed in Agra.  Then 
the man will insist  on his right to 
come  to Agra and argue his  case. 
Naturally that would  be the result. 
Probably he might not have otherwise 
come to  Agra and the apprehended 
breach might not be taking place.

Dr. Katja: Are you sure that the 
notice will have to be issued by  the 
Magistrate of Agra?

Shri Patâuû Yes, because so faf 
as I can see it says “require such per
son to show cause etc.”

An H<«. Member: Show cause  by 
post.

l̂ ^an ̂  laa: as J  that 
is the poslHpn, unJess W|B ŵ t  to 
dispense witH the notice to show cause. 
That is tĥ posifioh as I find lî xiî b- 
sections (1) ind (2) 0f  Kit.

CrimiruLl Procedure 278
{Arrtendment) Bill  .
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And it is not only my opinion,  but 
another very eminent Dean oi the 
Faculty of Law of a very good Uni
versity with whom I had discussion on 
this was also of the same opinion.  If 
the sections are allowed to stand as 
they are, instead of preventing  the 
occurrence of a thing which probably 
is tried to be prevented, it might lead 
exactly to the contrary result. That is 
what is apprehended so far as section 
107 is concerned.  And therefore  it 
would be much better to keep the pro
vision as it was than the one which is 
now finding a place here.

Then, 146 is a very simple section. 
Sections 145 and 146 find a place  in 
Chapter XII entitled “Disputes as to 
immovable  property*’.  Section  145 
deals with procedure  where dispute 
concerning land, etc., is likely to cause 
breach of peace.  This provision  is 
made for avoiding breach of the peace 
which is likely to occur on account of 
such disputes.

Section 146, as it has emerged from 
the  Select Committee (clause  19, 
Amendment of section 146)—it  has 
nothing to do with the original Bill 
as it stands—̂has taken a very curious 
form.  The present provisions  of 
section 146, as I said, were simple—I 
would say even from  the layman’s 
point of view.  The provision is that 
if a breach of the peace were appre
hended, without reference to any of 
the civil rights which may be fought 
out in a Civil Court, such and such an 
order might be issued.  Very simple. 
Now, the Select Committee has  tried, 
curiously enough, to make a combin
ation of civil and criminal matters.

Mr. Chairmaii: Let there be no talk 
in the House.

Shri Pataskar:  I am sorry i am
dilating and speaking on  a  subject 
which the ordinary people do  not 
find of much interest, but I cannot 
make it more interesting.

. Amendment of 146 is therefwe a 
«UPkMii mixture of civil and criminal
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matters, because they want to amend 
the section like this.  Supposing some 
enquiry is made by a Magistrate, then 
there is also power for him to appoint 
a Receiver and all that there is in the 
present section.  What is tried to be 
done is that the Civil Court is going 
to be brought in into this matter by 
the provision:

“Provided  that the  District 
Magistrate or the Magistrate who 
has attached the subject of  dis
pute may withdraw the attachment 
at any time, if he is satisfied that 
there is no longer likelihood of a 
breach of the peace in regard to 
the subject of dispute.

(lA) On receipt of any such re
ference...”

He has to refer the matter to 
Civil Court

the

“...the Civil Court shall peruse 
the evidence or record and  take 
such further evidence as may be 
produced by the parties respective
ly...”

So that at that stage what is con
templated is that when the matter has 
gone to the Civil Court, he will again 
record evidence; and there is a further 
section which says that this shall not 
bar the right of any party to file  a 
civil suit.  That means the same Civil 
Court will hear evidence when  the 
matter is referred to it under  this. 
The same Civil Court, if  somebody 
else files a suit for the necessary  re
lief, will try again the same man.  I
do not know why there should  be 
this curious mixture.

It may be argued  this  was done be
cause they wanted the matter to  be
decided quickly by the Civil Court, 
and therefore they say:

“The Civil Court shall, as far 
as may be practicable, within  a 
period of three months from the 
date of the appearance of  the 
parties before it, conclude  the 
inquiry and transmit its finding...”
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As we  know, the Civil Court  is.
governed  by the Code of Civil  Pro
cedure.  Supposing a  man dies, his 
heirs ought to get the right. So many 
other things are there.  Therefore, I 
do not understand for what purpose 
this mixture of civil and criminal pro
cedures  is being effected by  the
amendment of section 146.

And, on principle it is bad,  be
cause, supposing the  matter is re
ferred to a Civil Court and on  the 
evidence the Civil Court has come to 
a certain finding.  Is it desirable and 
proper and just that the same Court 
should again try in a subsequent suit 
the same man being accused by  an
other party?  Considered from  every . 
point of view, I do not know what is 
the utility of the present amendment 
which now the Select Committee has 
made so far as this section is  con
cerned.  At the most, if the  matter 
was so complicated and he wanted to 
ascertain the opinion of the  Judge 
on the record which he had before 
him with respect to a particular com
plicated question of law, then  you 
might have given him the power to 
send  it to the Civil Court and  get
the opinion on that record.' But,  this
goes  further. This says:  “No,  he
shall also take  evidence and he shall
decide within three months and  he 
shall do so many things” for  which 
I do not know what is the procedure. 
There is no provision as to what pro
cedure—civil procedure, criminal pro
cedure or any other—should be follow
ed in such a case.  I think that that 
amendment,  instead of  improving 
matters as they stand with respect to 
that limited object which is contained 
in Chapter XII which contains  these 
sections 145 and 146, is a  curious 
mixture of civil and criminal  pro
ceedings—̂partly before the  Criminal 
Court  and  partly before the  Civil 
Court, and again the Civil Court be
cause there is a provision which says: 

“Provided that nothing in this 
section shall debar  any person 
from suing to establish his title 
to the property, the subject  of 
dispute, and to recover possession 
thereof.” ,

I cannot imagine of anything having 
been construed in such a light manner 
as this.

I have already said swnething about 
162.  In clause 23—.this  is about 
police investigation—amending section 
173,1 find the proposed sub-section (5) 
is worth nothing.  It reads:

“Notwithstanding anjrthing con
tained in sub-section (4), if the 
police officer  is of opinion that 
any part of any statement record-, 
ed under sub-section (3) of section 
161 is not relevant to the sub
ject-matter of the enquiry or trial 
or that its  disclosure to  the 
accused ib not essential in the in
terests of justice and is inexpe
dient in the public interests,  he 
shall exclude such part...”

Who is given the power to exclude 
such  part?—̂the police  authorities. 
Should the police be allowed to decide 
that it is not relevant to the subject- 
matter of the enquiry? is the re
levancy to be decided by the  police 
tliemselves who are to prosecute the 
person?  Relevancy must be  decided 
either by somebody on behalf of the 
accused or at the most by the Magis
trate.  I can underst£md that  the 
Magistrate may not give them  copies 
of irrelevant matters, but the police 
should not be allowed at that  stage 
to decide that it is  not a relevant 
matter and that its disclosure is not 
essential in the interests  of justice. 
The interests of justice are to be de
cided not by the accused but by the 
police.  They might exclude  those 
statements.  This is hardly consistent 
with our notions of criminal jurispru
dence and probably this has  been 
inadvertently inserted.

Shri Frank Anthony  (Nominated— 
Anglo-Indians): Deliberately they have 
done it.

Shrl Pataskar: I can imderstand it 
if it is necessary to do it in the public 
interest.  That is aU right. Supposing 
there is a man whose statement is 
recorded and he makes certain state- 
memts which are neither relevant nor
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in the  interests  of  justice  but are 
against the public interest, the police 
may, at the most, be given the power 
to exclude such statements.  I cannot 
entirely agree with l̂hose who said 
that everything should be disclosed.  I 
can understand that if there is any
thing said which is against the public 
interest, it is the poUce at that stage 
who have to decide, but they  cannot 
take upon themselves the right to decide 
what is relevant or what is not  re
levant, nor to decide what is in the 
interests of justice as a whole,  be
cause the justice is meted out to the 
vinfortunate accused and not to the pro
secution.  Therefore, I think,  these
two, somehow or other deserve to be
eliminated so far as clause 23  is 
concerned from a purely judicial point 
of view.  As I said yesterday,  let 
everybody look at it not from  any
other point of view, but from  the
general interests of  the principles 
which have been in operation in  the 
country for the act so many years.

Then, the committal proceedings is 
a'̂ain a thing on which I would like to 
offer a few remarks. I can imderstand 
it and no doubt there has been a cry 
ia the country.  For those appearing 
on behalf of the accused, probably this 
commitment proceedings were a God
send for getting the accused out of 
the clutches of the law, but at the same 
time, it is true that a person was sub
jected to an examination by the police 
first, then before a Magistrate  his 
statement was recorded  under  164, 
then there is the third statenent, and 
then the unfortunate man has to go to 
the Court for the fourth time and is 
subjected to  cross-examination  by 
eminent lawyers, and naturally he is 
bewildered.  One of the statement is 
talcen by the police in circumstances 
which always do not lead to accuracy, 
then again by the comiritting  Court 
where they are not thorough.  There
fore, thCTe i9 the suggestion that the 
committal  proĉdings ought  alto- 
^̂ her to be dropp̂.  I am bere to 
â7 that I do not want ât the com- 
niittal proĉdtfnis  shouii  t̂ere.

Put now what is being tried to  be 
done is that there is a distinction be
tween committal proceedings intiated 
ax the instance ef the i>olice, and that 
initiated at the instance of  private 
individuals.  I do not know why we 
should have gone into all this.  I do 
not know why the Joint Select Com
mittee should have thought it worth
while to make all this distinction be
tween proceedings initiated by  the 
police, and proceedings initiated  by 
somebody else.  More and more com
plications have been unnecessarily in
troduced in this Bill.  If it were said 
that there will be no committal pro
ceedings at all, then one could  have 
understood that.  I could have under
stood if the police, instead of going and 
filing a case before the Magistrate, go 
and file a suit in the  Sessions Court 
itself.  There wiU be no harm in that, 
and  nobody can  reasonably  and 
rationally complain  that  committal, 
proceedings are being dropped.  But I 
cannot understand the distinction that 
is sought to be made in this matter.

There is one other difficulty which I 
envisage in this connection.  Suppos
ing a private individual goes before a 
Magistrate and charges another with 
an offence triable in the Court  of 
Sessions, then in that case, who is to 
decide whether normally  it should 
have gone to the Sessions Court  or 
not?  I am told that in Ehigland, there 
is a Director of  Public Prosecution. 
Probably, in India, we have no  such 
institution.  I realise that.  But in 
India it may not be possible to have 
one Director of Public Prosecution for 
the whole of the country; it may also 
be  not expedient  to appoint  one 
Pirector of Public Prosecution even 
for one State, because some of  the 
States are very large.

Dr. t̂|a: On a point of order.
WiU it not be more desirable if  the 
discussion on these small points should 
be reserŷ to the clause by clause 
cohsidCTation?

wlf
irl F^k t̂honf: Here, we wee 
J the lion. Home Minister,
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Dr. Kat̂a: Otherwise, he can go on. 
My hon. friend will have all his time, 
and likewise everyone will have  hi* 
time.

Shri N. C. Chatterjee: On this point, 
we agree with the hon. Home Minister 
that this could be deferred till  the 
clause by clause consideration.

Shri Patas&ar: I was not going to 
refer to all the details, but only to 
some of the principal facts. However, 
in deference to the wishes of the hon- 
Home Minister and other Members, I 
with not attempt to do that, and when 
the amendments come up, I shall taUc 
about them.

But I would certainly like the hon. 
Home Minister to know that I would 
agree with him to drop all committal 
proceedings, rather than have all this 
discrimination.

Dr. KatĴu:  I hope my hon. friend
would speak when the clauses come 
up for discussion, and I would be very 
happy to have his views then.

Shri Telajmdliaii (Quilon  cum 
Mavelikkara—̂Reserved—̂Sch. Castes); 
What about the defamation clause?

Shri Pataskar: I had already spoken 
on it.  Probably,  the hon. Member 
was not here at that time.

There is one other point on which I 
would like to say a word, and that is 
about the jury and assessor system. 
Now, the system of assessors is being 
abolished.  So far as the jury system 
is concerned, however in some modi
fied form, it is trîi to be kept.  I 
would not like to entei into the de
tailed nature of the provisions made 
in that behalf, but I will say that if at 
all we do not want the jury system, 
we can straightaway abolish it,  be
cause, after all, the jury system  in 
ĝland was based on something en
tirely different.  There, a man was 
siipposed  to be tried by his ovm 
feUpŵen, and therefore, all matters 
fitft were decidê by his fellowmen. 

;||U;t our conception of jur̂r  system 
ĵ_eing diff̂ n̂t, i do not think ̂ ere 

any haim  in dfoptiinfe it alto-

Dr. Lanka Sundaram; Here, it is by 
supermen.

Shri Pataskan Here, if you want to 
keep the jury system, then keep it 
not with any shackles by which even 
a they are autonomous,  something 
else happens and the jury is deprived 
of its right, but in its proper form. 
Otherwise, I would say that  it may 
entirely go.

Without going into any further de
tails, 1 would summarise what I think 
of this product which is produced not 
by Government, but by the Select Com
mittee as a collaborative effort.  If I 
can say so, what I find, after carefully 
reading this Report, is that in  this 
Bill, the procedure, instead of being 
simplified is made more complicated. 
Secondly, as I said earlier, there are 
so many amendments which are a cur
ious mixture of the civil and criminal 
procedures.  Then, unfortunately, the 
institution of Honorary Magistrate is 
being kept in some form or the other. 
I think, considering the matters  as 
a whole, they might  in some cases 
lead to the benefit of the accused, and 
in some cases to the benefit of  the 
prosecution.  But as a whole, it will 
neither achieve its purpose of speed, 
nor of justice being cheap.  These 
are my submissions on this Bill.

As for recommitting this Bill to the 
Select Committee, I do not think it 
will be good to recommit it to  the 
Select Committee, because, if once it 
is  sent to the Select Committee, the 
same  result may stiU  follow, and 
there is no guarantee that a different 
result will follow.  I want the whole 
matter, therefore,  to be approached 
from a different point of view;  and 
unless that approach is there, I for 
one believe that no improvement is 
possible.  This  Bill  should  not  be 
looked at from the point of view of 
party, or from the ixjint of view of 
the interests of this section or that 
ŝioti, but frofii the point of view—as 
I said yesterdajr—of the principles of 
|urisprudehce  which have been  in 
operation for file last  ̂maĥ years, 
arid which,  I iaiil, do reiiuire a
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change, but a change which must be 
gradual, evolutionary and consistent 
with what is happening.  I think that 
is what  we all here in this  House 
feel, apart from the question of  re
ferring it to the  Select Committee 
again. Probably, there may have been 
chances of success, and this Bill may 
have been put in a better form.

Shri N. C. I agree with
Shrl Pataskar  that  this  Bill shô d 
not be looked upon as a party BiB, 
and it should not be discussed in a 
party spirit.  I hope there will be no 
whip issued and there will be no re
gimentation, but there will be  free 
voting in this House.

An Hon, Member: Completely  de

mocracy.

Shrl N. C. Chatterjee: Yes.  It will 
affect the lives  and  wellbeing  of 
millions of people, and to a  l̂ ge 
extent, civil liberties will be in jeo
pardy, unless and imtil we  have a 
proper Criminal Procedure  Code on 
the statute-book.  India wiU be judg
ed by the whole democratic world by 
her capacity to fashion a proper and 
civilised system of criminal  juris
prudence, which should  operate in 
independent  India.  I  am  afraid 
Macaulay and Fitz James  Stephen 
will be turning in their  graves to
day, when they would  realise that 
after seven years of indej)endence, the 
Parliament of India is solemnly to
day merely engaged in the  task of 
tinkering and tampering with their 
handiwork, and there is no real m- 
chitecfs mind to refashion the entire 
system.  I am not at aU deprecatmg 
the work which the  great  British 
lawyers did, like  Lord  Macaulay, 
Sir Fitz James Stephen or Sir Barnes 
Peacock. They did great work, but 
they did it with  a  purpose.  They 
wanted to build up a police stete, and 
they wanted to subserve the interests 
o? a colonial set-up, really of an im
perial set-up.  From  that  point ol 
'rtBW, the Criminal Procedure  Code 
was quite good. I must adiliit, now 
that the BritSah rule hat ended, that

it was also their objective to give cer
tain essential safeguards to  the de
fence, so that the accused  might be 
given a proper hearing and adequate 
facilities of defence.  But I am sorry 
that the hon. Home Minister did not 
listen to our advice which was offer
ed in a spirit of  co-operation  and 
constructive approach to this difficult 
measure.

We pleaded for the appointment of 
a Commission to go  round the coun
try, to consult the  different  Bars,, 
lawyers and Judges, as well as other 
interests, and to fashion a proper Bill 
and present it to the House.  I still 
maintain that it would  have  been 
a far better  and  more  desirable 
course.  We are very much interest
ed to know that a  suggestion  has 
been made by fifty Members of Par
liament that there should be a Law 
Commission appointed, and I whole
heartedly  endorse that  suggestion. 
But I also wonder whether it would 
be desirable, if you are really going 
to have a Law  Commission to ex
pedite a Bill like this, which is not 
a comprehensive piece of legislation. 
After all, it is  inextricably  inter
woven with the Indian Penal Code, 
the Indian Evidence Act, the Oaths 
Act, and with various other cognate 
statutes.  Will it not be  better  to 
have a comprehensive survey, a com
prehensive reorientation of the diffe
rent cognate measures, and  perhaps 
to have before us the report  of a 
trained body of experts Uke the Law 
Commission?  I do not know  what 
would be terms of reference of that 
Law Commission, but I hope it will 
be an independent body of legal «- 
I>erts, and there will be no question 
of any party operating there, or any 
other extraneous  consideration,  but 
it wiU be really bent upon bringing 
our old statutes in  conformity with 
modem ideals of sociological  juris
prudence.  We cannot really build up 
a first class country in the twentieth 
century with an eighteenth  century 
law or a nineteenth  century  Code. 
Yott cannot have a  really  proper 
aygtem of juatice with old  notions
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and with mid-Victorian ideas,  I am 
afraid the framers of this Bill were, 
to a large extent, oppressed with the 
old notions.  There is really no indi
cation of their appreciation of  the 
modern pattern of Society.  We all 
talk of planning.  We are  planning 
îll the time.  But, I plead with the 
Home Minister and I plead with all 
the Members of this House that there 
should be planning also in law.  But 
our legal system seems to be  im- 
planned; and our  effort  for  legal 
reform is also implanned.  There is 
no  comprehensive  effort  to  put 
•everything in order.

The  Constitution-makers  of India 
•enacted the fundamental  rights  in 
Chapter III and, in their wisdom—and 
I maintain it was a great day for 
India—̂that they enacted  article 13. 
In  article  13  they  said  that 
any existing law which  is ’  repu
gnant to  the  fundamental  rights 
was declared to be  void.  They 
also said, any statute, any  existing 
law, which in any way abridged the 
fundamental rights was also  void. 
That is a very serious state of affairs. 
I expected that the  Government of 
India and the Parliament of  India 
would appoint a Law Commission for 
the purpose of bringing our existing 
statutes in conformity with the fun
damental rights, guaranteed solemnly 
by the Constitution of India to  the 
citizens of this country.  That has not 
been done.  The result has  been a 
very imsatisfactory state of  affairs. 
You know many statutes have been 
attacked as being imconstitutional and 
ultra vires as being repugnant to the 
fundamental rights and good many 
statutes have been struck  down as 
unconstitutional  by  the  Supreme 
Court of India and by the different 
High Courts.  Rightly they have been 
condemned, because they had no es
cape from it.  It was not the effort 
of the Supreme Court, it was not the 
effort of the High Courts to act  as 
Supreme-Parliaments.  They were not 
doing that.  They had taken an oath 
solemnly enjoined upon them to work 
out the Constitution and the Consti
tution  enjoined  upon  them  the

solemn  duty  that they  shaU  strike 
down as unconstitutional any exist
ing law which is in any way incon
sistent with the fundamental  rights. 
We have done nothing so far.  There
fore, I quite welcome any effort on 
the part of the hon. Minister to  do 
something to bring our laws in con
formity with the fundamental rights. 
And, I therefore,  thought  that it 
may be a good thing to re-orient our 
laws according to those fundamental 
rights and also according . to  the 
modem concepts of sociological juris
prudence.  It will not do  simply to 
fashion our criminal law to accom
modate a few criminals.  We  must 
also fashion our laws so as to bring 
about a real welfare  State.  There
fore, I plead for a radical  revision 
and the early appointment of a Law 
Commission-  And, if there can be a 
possible mandate given by the Par
liament that this Bin  along  with 
other cognate Bills should be taken 
up by the Law Commission and they 
should expeditiously report to us— 
in a very short time—̂then it may be 
desirable to postpone the considera
tion of this measure until we have a 
comprehensive report.
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I do recognise that there is a spe
cial responsibility of lawyers in this 
matter, especially  of  the • lawyer 
Members of this Parliament.  There 
is a general charge levelled against 
the members of the  profession  to 
which I have the honour to belong, 
that the organised  profession  has 
been a stumbling-block  to  legal  re
form.  This has been not merely  in 
India.  I was reading the  observa
tion of Prof. Laski in his book on 
American  Democracy.  Laski  is 
saying that the greatest obstacle was 
the vested interest of the legal pro
fession.  I hope the legal profession 
in India would respond and would 
be alive to the new sense of duty in 
the present set-up and would  help 
the Government and the Parliament 
in bringing about a proper re-orien
tation of our legal system.  I do not 
think anybody, any lawyer of  any 
standing, who is cognizant of his res
ponsibility as a citizen of India, will
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do anything to circumvent legal re
form simply because of any question 
of status quo or vested interests.

I have been touring a good part 
of this coimtry and I have come into 
contaci with many members of the 
legal profession,  I  have  discussed 
the matter with many members of 
the different Bars and  with also a 
number of judges who are function
ing and with some who have retired 
from the Bench.  I was  amazed to 
find that there is a feeling  in this 
country that this  BiU is  really a 
Police Bill meant to tighten the re
pressive machinery of the State.  They 
thoût that some kind  of Kalki 
Avatar has come down from the hea
vens in order to fashion a new ins
trument of repression.  Many times I 
have been told that Dr. Katju’s BiU 
really wants to do away with  the 
cardinal principle of British  juris
prudence on which the whole system 
of Indian law w  ̂enacted, and he 
wants to introduce the French  sys
tem.  You know the British system 
means that a man shall be presumed 
to be innocent unless he is found to 
be guilty by the Judge or by  the 
Judge and the jury.  But, under the 
French system, immediately the police 
gets hold of a man, there is  some
thing like an interrogation.  He  has 
got to prove that he is  innocent.  I 
have tried my best to  dispel  this 
feeling.  I tried to convince people— 
although I strongly criticised the Bill 
in the earlier stages and I have got 
to criticise certain aspects of it very 
strongly even now—that there is no 
sinister design on the part of the hon. 
Home Minister or the Government of 
India really to introduce a Police Bill 
or to do something which will  be 
merely tightening the repressive en
gine of the State.

At the same time, there are  cer
tain features of this Bill  which are 
really repugnant to all  democratic 
notions.  It will  put in  peril  the 
working of democracy in this coun
try and I maintain it in spite of  the 
pleading of my hon. friend who  has 
put in more tiian 30 years' experien
ce in the law courts—̂ Mr.  Pataskar.

It will smother  opposition.  It  will 
put in peril the freedom of tiie Pr̂ . 
What is the good of saying in article 
19 of the Constitution that to every 
citizen of India is guaranteed the free
dom of speech and the  freedom of 
expression?  What is good of Pandit 
Nehru saying that he wants a class
less and csisteless society  in  India, 
when you are having a special  class 
of Ministers and a special law  for 
them because some Ministers or some 
public  servants  are  defamed?  I 
thought it was a cardinal  principle 
that in a country like this,  where 
there is a lot of corruption,  bribery,, 
nepotism and jobbery, when  even 
Ministers are not beyond the shadow 
of suspicion, thê should welcome cri
ticism.  If the Home  Minister or a 
Ltoiister of any State thinks he  is 
defamed, then a special machinery is 
provided.  Let the hon. Home Minis
ter here declare that he shall not de
mand any special privilege for Min
isters, special immunity and special 
safeguard, then a good deal of  the 
opposition to this Bill will disappear. 
(Interruptions).

[Mr. Deputy-Speaker in the Chair}

The position really is this;  to a 
large extent, the  country  suspects 
the bona fides of the Government and 
the bona fides of the hon. Home Min
ister because he has come  forward 
with a Bill whereby he wants to pro
tect the Ministers.  Why should the 
complaint be lodged by the  Public 
Prosecutor?  We are  not  children. 
Don’t we realise that it is not a safe
guard?  It is an illusory  safeguard̂ 
It is said that  there  is  improve
ment.  Member  after  Member 
said  that  there  is  improvement. 
I recognise there has been some im
provement.  What is the  improve
ment?  Defamation of a  Minister is 
no longer a cognizable offence. That 
was an absurd  plea.  No  civilised 
Parliament, no democratic Parliament 
would possibly accept it  unless it 
declared itself a Parliament of luna
tics.  But assuming you discard that 
what are you putting in here?  You
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are  simply  categorising  different 
classes and saying that with regard 
to Ministers great safeguard is  im
posed.  What is the  safeguard  in 
clause 25?  It says that in the case of 
a Minister previous sanction of the 
Secretary to the Council of Ministers 
will be necessary.  Is that a  safe
guard that in the case of a Minister 
no prosecution shall be  started un
less and until his Secretary or  the 
Secretary of the Coimcil of Ministers 
says: ‘I shall give sanction’?  Can he 
possibly be expected to give a fair 
and  independent  judgment  upon 
this?  It is an absolutely futile pro
cess,  Can he possibly retain his secre
taryship and say: ‘The hon.  Min
ister has been defamed; there is this 
defamatory article; but I will  with
hold sanction’?  After all,  what  is 
sanctiori?  Anyone who had to do any
thing with  administration  of  law 
or justice knows  that  sanction is 
merely lifting the bar.  How can he 
possibly say: ‘I will not give you the 
charter to prosecute'?  Therefore, the 
entire concept is wrong.  I would ap
peal very strongly to the hon. Home 
Minister; I appeal to  his  sense of 
fairness, that he  should  delete it 
here and now.  That will, to a large 
extent, bring about a sense of con
fidence in  the  Goverxmienl  The 
people will feel that this BiU is not 
really meant as a “Ministers’  Pro
tection Bill”.  Now. what  is  this? 
No Court can take cognizance of the 
offence of defamation imless there is 
a complaint in writing made by the 
Public Prosecutor.

Dr. Katja: I beg your pardon, Sir; 
the private complaint stands and there 
ig nothing to prevent them.

Shri N. C. Chatterjee: I repeat with
aU sense of responsibility that simply 
because I say that  one  particular 
Minister has taken any  bribe, I say 
that it is an individual offence and he 
must come forward and vindicate him
self.  If a Minister says that X as 
a Member of Parliament has  taken 
bribe, X is to file his complaint and 
vindicate  himself.  But,  if  that 
Member of Parliament says that Mr.
Y or Z has taken  bribe as  Min
ister, then that is not  the  machi

nery and that is not the method-  It 
is the entire approach that I am con-̂ 
testing.  There the whole State  is 
arrayed against him.  There the State 
is the Prosecutor.  The State or the 
organised Government is prosecuting 
him.  Far from welcoming exposure, 
far from welcoming  criticism,  far 
from encouraging the  searchlight to 
be spotted on the dark corners of our 
public life, it is meant really to dis- 
coiu-age this disclosure of the black 
spots in our Government and in our 
public  life.  I  maintain that  it
is  against  the  spirit of  our
Constitution.  I  maintain that  it
makes  a  conscious  discrimination 
against the spirit of the guaranteed 
freedom of equality.  I maintain that 
it, to a large extent,  throttles  the 
Press in India.  I  maintain that it 
will make, to a large extent, fair and 
free election impossible.  We aU. know 
that these things are meant really to 
smother opposition.  We know  that 
it is meant really to hit the politi
cal parties.  What is the  good  of 
saying, these may be criticism from 
a party point of view?  If somebody 
defames a Minister he takes fuU res
ponsibility.  He is not shirking that 
for a minute; only he says that  the 
State shall not prosecute him simply 
because he has made a charge against 
a  Minister.  This  is  an  amazing 
state of things when we say that in 
a democratic government where res
ponsible form of government is fun
ctioning, you want special safeguards 
of this character whereby you  put 
them on a special pedestal.  You are 
giving them special safeguards  by 
saying that a Public Prosecutor must 
file a complaint.  Who is the Public 
]̂osecutor who will have the courage 
to say: ‘I will not  file  any  com
plaint’, when the hon. Home Minis
ter says: ‘I have been defamed and 
I want this prosecution’?  ^ prac
tical.  Let us be realists and let us 
not be mere idealists.  Who  is  the 
Secretary or the  Secretary of  the 
Council of Ministers who will deny 
this request?  Therefore, I am point
ing out that this is the most  retro
grade feature.  This is the quintes
sence of bpth reaction and  repres
sion.  In the name of democracy  I
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demand its immediate repeal.  It is 
really an insxilt to the intelligence of 
Parliament to discuss such a measure 
as this.  It will seriously affect the 
independence of the Press.  It  will 
serixDusly affect the opposition parties. 
It will take away to a large extent 
the rights of the public  and divest 
them of the democratic right to cri
ticise the Ministers and the Govern
ment.  It may ruthlessly smash the 
opposition.  My learned friend  Mr. 
Pataskar uttered a sentence  which 
took away my breath: “In democracy 
Opposition parties may attack Minis
ters.  Show me any democratic coun
try in the world which has got any 
such protection  for  Ministers.  No 
civilised country in the woVld has got 
such protections; special law of de
famation and special  safeguards in 
the case of defamation of  Ministers. 
Do not think that Ministers are only 
defamed in India and in no  other 
country in the world.  Ministers have 
been here, protagonists of British bu
reaucrats, special favourites of British 
Imperialism.  From  the  Montague- 
Chelmsford Scheme, from the  year 
1920 up to 1947, the British  were 
ruling and most of the time Congress 
was not in  office.  The  favourite 
boys who were Ministers were defam
ed by Congressmen and defamed by 
Gandhiji,  Deshbandhu  Chittaranjan 
Das and others.  They were serious
ly criticised by  people  and  very 
serious charges were  levelled,  but 
never did the British in the plenitude 
of their power  ever  concieve  of 
making any such legislation like this.

I have been told by some Members 
dErom the South that Rajaji is opposed 
to this kind of protection,  I do not 
know whether this is correct, but if 
that is so, we ought to be told.  I am 
also told that some Chief Ministers 
of States have opposed  this.  They 
are embarrassed by this kind of sug
gested protection and special favouri
tism being shown.  Bengal and Bom
bay, I am told, have expressed them
selves against any such  protection. 
It embarrasses them; it is imfair to 
them and they do not want it  If 
that is so, we ought to know it. What

I am submitting is, this kind of pro
vision should not be on the statute 
book.  Now, Madam, there is  one 
other thing___

An Hon. Member:  Mr.  Deputy-
Speaker is in the Chair.

Shri N. C. Chatterjee:  Shrimati
Renu Chakravartty, when she was in 
the Chair once remarked that  the 
Chair has no sex.

Mr. Depvity-Speaker: Woman  and 
man are convertible.

Shri N. C. Chatt(»̂ee: But, the con
version took place without my know
ledge.

Sir, I made my appeal and today 
I am again making my appeal to the 
Home Minister.  No  Criminal  Pro
cedure Code, however perfect it may 
be, will really put India on the de
mocratic map of the world and lead 
to any desirable results unless  you 
do three things.  First it is necessary 
to reorganise the investigating  ma
chinery—̂we all know it is defective, 
it is unsatisfactory and often  cor
rupt.  Secondly, we want some kind 
of independent  scrutiny  by  some 
officer well versed in law.  As  my 
friend suggested, a Director of Public 
Prosecutions or someone  like  that 
should be there.  Thirdly, I am sub
mitting that there should be imme
diate separation of the executive from 
the judiciary.  I cannot  think of a 
better argument put forward  than 
what was done by the hon. Dr. Katju 
when he was Governor of my State. 
He contributed  an  article  in  the 
Hindustan Standard in which he paid 
a great tribute to the civil judiciary. 
His Excellancy Dr. Katju said___

An Hon. Member: Then ‘His Excel
lency*.

Dr. N. B. Khare (Gwalior):  Now
changed into ‘malignancy’.

Shri Altekar (North Satara):  Sir,
I object to the  word  ‘malignancy* 
being used.

Mr. Depnty-Speaker: It is only an 
abstract noim.
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Dr. Lanka Sundaram: It has no con
notation.

Sbri N. C. Chatterjî: His ExceUen- 
cy Dr/ Katju contritfatea an  article 
to a leading Calcutta newspaper cal
led 'the Hindustan  Standard  in 
December,  1948.  The  heading  is 
“Separation of Judiciary and Execu
tive.”  It is a very well-written arti
cle, worthy of our perusal.  There, 
he paid a great tribute to the civil 
judiciary throughout India, but  he 
added this :

‘T think* there snould be no di- ' ‘ 
fficulty ’ in  appointing  judicial 
magistrates for trying all crimi
nal cases of  every  description. 
Their appointment should be made 
after an examination and on the 
recommendations of  the  Public 
Service Commission.”

Then, Y)r. Katju goes on to say :— 

“They should enjoy security of 
tenure, and they should  enjoy 
absolute freedom from executive 
control.  After all, what is , the 
object that we intend to achieve 
by separation of the  two  func
tions?  The object is  that  the 
accused person should have the 
benefit of trial before an indepen
dent and  impartial  Magistrate, 
who should try and dispose of the 
case before him according to law 
without any bias, without inter
ruption, without pressure,  with
out influence of any sort or kind 
being brought to bear upon him.”

I am asking the hon. Dr. Katju, 
as the Home Minister, to implement 
what His Excellency Dr.  Katju had 
stated in the Hindustan Standard in 
December, 1948.

So far as we know, every year the 
Congress met, and year after  year 
it was a hardy  annuai.  You  re
member from the time of Ferozeshah 
Mehta and Gopala Krishna Gokhale, 
the black-spot of British administra
tion has been the fusion of the exe
cutive and the judiciary, because the 
Britishers could not venture to make 
the judiciary independent at least in 
this criminal sphere and they wanted 
a police rule, and because they want- 
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ed the enforcement of section' 144 and 
they wanted to have some other .sec
tions to be administered by more exe
cutive hukam.  Do you want thar in 
independent India?  You call  your
selves a sovereign,  independent re
public, and  yet  you show  the same 
kind of attitude today.  What is the 
good of saying that we have improv
ed section 30?  Kindly see section 30. 
What is the wonderful improvement 
they have done to section 30?  I do 
recognise that there has been an im
provement in section 30, but if you 
look at clause 6 of section 30, you will 
find :

“The Joint Committee  consi
der that the High Court  ought 
to be consulted by  the  State 
Government before investing the 
Magistrates with  power  under 
section 30, to try  all  offences 
not punishable with death or im
prisonment for life or with  im
prisonment̂ for a term not  ex
ceeding seven years.”

You know that this  power  was 
available to District Magistrates, Pre
sidency Magistrates, and First  Class 
Magistrates only in some States. They 
are now giving a charter to  every 
Government in every State to have 
special  Magistrates.  I do  maintain 
that tliis will be illegal, ultra vires 
and repugnant to the Constitution. * I 
am not saying that merely for 
sake of scoring a debating point. This 
section was argued for two days in 
the Supreme Court of India—yester
day and the d̂y before yesterday,— 
whether section 30 is legal  or  not. 
We have not yet got the  judgment. 
In that particular case, there was an 
order by the Sessions Judge sending 
the matter to a Section 30  Magis
trate.  It may be that the order would 
be saved because it was made under 
section 528 of the Code.  But it was 
sobmnly being discussed for  hcur̂ 
and hours, and the Judges were deep
ly concerned as to whether section 30 
was legal or illegal.

Mr. Deputy-Speaker: Ultra vires d 
the Constitution?

Shri N. C. Chatterjee:  Yes.  You 
remember in the case of Anŵar Ali'

X--' L-;'
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• Sirkar V.  The State of West Bengal, 
the Supreme Covirt struck down  the 
Special Criminal Courts Act as illegal 
and ultra vires, being repugnant to 
article 14 of the Constitution.  Why? 
Because they said that there  is no 
reasonable, rational classification, and 
in order to sustain a reasonable and 
rational classification, you cannot leave 
it to the arbitrary wiU of the exe
cutive to say that X shall be triable 
by the ordinary court  and Y shall 
be triable by the Special Court.  If 
there is a duality of Courts and if it 
is left to the absolute pleasure—if I 
may <iuote the judgment of  Justice 
Das—of the executive to pick  and 
choose a particular person to be sent 
to the Sessions Court and  another 
person who had committed the same 
crime to the other  Court,  then it 
would not be legal.  You know, fol
lowing the Supreme Court’s  judg
ment in America, our Supreme Court 
has held that it is not necessary to 
prove actual discrimination in a parti
cular case, because, in such  a case, 
discrimination is writ large on  the 
face of the Statute itself.  Therefore, 
it was hit.

In section 30, what are you doing? 
Take, for instance, section 473 of the 
Penal Code, making or counterfeiting 
seals, etc., with intent to commit for
gery, which is met with  imprison
ment of either description of  seven 
years and triable by a Court of Ses
sion.  If you kindly look at chapter 
XVIII, you know there is a Schedule 
in the Criminal Procedure ̂ Code, and 
if you look at section 473, you will 
find that the offences are given.  In 
Column 7 the sentence runs thus: “Im
prisonment of either  description for 
seven years.”  Then the heading  in 
the last item  is—“Cognizable  and 
triable by whom”.  Kindly see  that 
it is “cognizable and triable only by 
the Court of Session.”  Section  474 
is the same.  “Imprisonment  for 
seven years, cognizable and  triable 
by the Court of Session.”  What has 
the Select Committee done?  In Ben
gal, there was never in  operation a 
section like this—we had never any

Section 30 Magistrates.  This is  only 
to be foimd in Oudh, Punjab, Assam 
and in some other Part C States. But 
in other States, there is nothing like 
that: neither in Bengal, nor in Bom
bay nor in Madras.  What they  are 
saying is that we are making an im
provement on the Bill, and you were 
saying that with the sanction of the 
High Court powers can be  given to 
the First 'Class Magistrates who have 
been acting as such for ten  years. 
Then, what happens?  There is  a 
Court of Session functioning in a par
ticular area.  Ordinarily, and  nor
mally, that is the Court and you also 
invest particular  Magistrates  with 
that power of trying such cases. But 
there is no compulsion under this law 
that every case under section  473 
will go to that  special  Magistrate. 
Therefore, it is the police or the exe
cutive that comes in.  Therefore,  I 
say that section 30 is a very vulner
able section.  But I would not put it 
merely on the ground of technicality 
—on the technical ground that it is 
repugnant to the Constitution.  What 
I am pointing out is this.  Dr. Katju 
has said that there should be judicial 
Magistrates, that there should  be a 
complete separation of the executive 
from the judiciary, and that it should 
be done as early as  possible.  Why 
don't you declare it here and  now 
that you will do this?  You know that 
this section 30 was really promulgat
ed in those backward areas.

Mr. Depnty-Speaker: In the case of 
cases triable by Magistrates, do they 
go to the lowest Court.

Shri N. C. Chatterjee: There is no 
section in the Criminal  Procedure 
Code like that.  There is no section 
introduced here.  In the Civil  Pro
cedure Code, there is a section which 
provides for suits being filed in  the 
court of the lowest grade, that is, if 
suits could be filed in one, two  or 
three Courts, they shall be filed in 
the lowest Court.  There is no such 
section here.  I am not, however, on 
the technical aspect.  All that I  am 
pointing out is, I am asking my hon.
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friend Dr, Katju to consider the con
stitutionality and the legality and the 
possible repugnancy of  section  30 
to the guaranteed fundamental rights 
enshrined in the Constitution.

Dr. Katju: If I may interrupt just 
for a minute—if the Supreme Court 
is going to hold that it is ultra vires, 
we shall follow that decision.

Shri N. C. Chatterjee:  It is  very
kind of Dr. Katju  to  say.  I  am 
sorry I could not make myself clear. 
In the Supreme Court, that order was 
made, sending it to a particular First 
Class Magistrate by the Sessions Judge. 
The argument was that  even then, 
section 30 would be otherwise illegal. 
In this particular case, they may not 
have to discuss the question of lega
lity of section 30 because you know if 
the Hîh Court or the Sessions Court 
makes a particular order that a par
ticular  Magistrate  shall  try  a 
particular  case then  it is a  judi
cial mind which is  operating,  and 
not the executive mind.  Article 14 of 
the Constitution only comes in when 
the State discriminates between man 
and man.

Dr. Katju:  May I again just inter
vene?  If the Supreme Court, in the 
course of its judgment, indicates  an 
opinion that section 30, by itself,  is 
inconsistent with the Constitution, I 
shall accept.

1 P.M.

Shri N. C. Chatterjee:  The Consti
tution of India says that he shall have 
to accept it.  It is indeed very kind of 
him to say that he shall accept it. All 
that I am pointing out is that it is not 
a question of technical plea.  That is 
only one aspect of my submission. My 
main submission, which has been made 
by many other hon. Members is: why " 
have section 30 at all.

You  know,  Sir,  section  30  was 
brought in  for  areas  like  Punjab, 
Assam and other—I would say—̂non- 
progressive areas, if 1  may  so  call 
them.

Dr. Katja: It is an insulting state
ment to Punjab,  It is not a non-pro
gressive area.  No one is non-progres
sive there.  You do not limit progress 
to Bengal and the United P̂ vinces.

Shri N. C. Chatterjee:  I  am very
much obliged to my hon. friend.

Mr. Deputy-Speaker:  The  accused 
there will be able to  take care of 
himself before a Magistrate.

Shri N, C. Chatterjee:  That provi
sion was only  meant  for  Assam,
Punjab, Oudh, Hyderabad and some 
other areas.

Dr. Katju: Oudh is one of the most 
progressive areas in India, especially 
towns like Lucknow and Barabanki.

Shri N. C. Chatterjee: At any  rate
the predecessor of  Dr. Katju  who
framed this law thought otherwise.

Dr. Katju:  They framed it because
Bengal is an old sinner and Punjab a 
new sinner.  So, they wanted cheap 
justice.

Shri N. C. Chatterjee:  If you want
swift justice, convenient justice,  ac
cording to the Home Minister’s hitJcum 
you can always invoke section  30.
Section 30 was really meant for that 
purpose.  It was really meant for a 
situation where you can have  quick 
justice through amenable Magistrates 
and not through Sessions Judges,

Dr. Kat̂:  Magistrates are not a
sort of lepers.  I am sorry to say that 
they are all independent, honest, gen
tlemen, mostly.

Shri N. C. Chatterjee:  They are all 
independent, they are aU honest, they 
are all estimable gentlemen  because 
they are all appointed by the Govern
ment of Dr. Katju!

Dr. Katju: You better  have some 
people living in the Mars to be ap
pointed as Judges.

Shri N. C. Chatterjee: It is the very 
thing which the Indian National Con
gress has been proclaiming and de
manding for the last sixty years and 
even Dr. Katju after our attainment 
of  independence  assured  that  this
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would be done immediately.  Even if 
you cannot shave complete separation 
have immedisLtely Judicial Magistrates 
to try these cages. ; WJiy does he not 
say that today?

Ifr. Katju: I am -sorry again to in
terrupt the hon. Member.  Judicial 
Magistrates are being  appointed  in 
many States; that reform ,is under ope
ration already.  -

Shri N. C. Chatterjee: In that case 
section 30 would not be necessary at 
aU.

Acharya Kripalani (Bhagalpur cum 
Purnea):  Concurrent  speeches .̂are
going on.

Shri N. C. Chatteiiec: Section 30
is really meant when you have fusion 
of executive and judiciary, when you 
have a particular type of justice dis
pensed in some areas, there jtqu have 
this kind of thing.  I submit tliat this 
is really a retrograde provision  and 
we should not have anything of this 

kind.

Mr. Deputy-Spcaker: Is the hon.
Member willing to have First Class 
Magistrates to try sessions cases also, 
if there is a separation of the judicir 
ary from the executive?  ^

Shri N. C. Chatterjee: As a nSatter 
of fact, I do 'not like this section “aft 
all.  I want this section to bj; deleted. 
If you read it you will find that power 
is being given to District Magistrates 
and Presidency Magistrates and other 
Magistrates who have for ten years 
been working, as First Class Magis
trates.  Just imagine; First Class Ma
gistrates working for ten  years  as 
First Class Magistrates and not getting 
any promotion beyond  First  Class 
Magistrates.  They must be the most 
incompetent people.  Ih any civilised 
State they will go up much  higher. 
But what I am pointing out is that 
these things are mere tinkering, mere 
tampering.  Boldly have separation of 
executive from the judiciary and d6 
not try this particular kind of thing.

One of  the  Minutes  of  Dissent 
penned by an ex-Klagistrate of stand-- 
ing appended to this report says: 

t :
‘‘This is neither  desirable nor . 
necessary.  In the first place, so 
long as the principle of separation 
of Executive from Judiciary is not 
carried out in its entirety in any ' 
State, it would be manifestly un
fair to invest  magistrates  with 
such extraordinary powers.  Here
tofore  Magistrates,- -first  class, 
could impose a sentence up to two 
years.  Now their powers of sen- . 
tence would go up to 7 years.

There is a distrust and suspici
on in the mind of  the  people 
against the Magistrates who  are 
working directly under the  Dis
trict Magistrate, supposed to be 
the Chief Executive authority in 
the district.  There is  no  such 
feeling of  distrust  against  the 
Sessions Judge, Assistant Sessions 
Judge or any other member of the 
Judiciary.”

When you have a proper judiciary 
functioning under the High Courts en
trust whatever power you like to peo
ple appointed by the High Court, nomi
nated-- by the High Court,  approved, 
by th.e High :Court, functioning under 
the control. of the High Court,  Do 
not allow this kind of thing—nominees 
of District Magistrates  to  exercise 
powers under section 30.

I do not propose to go into detailŝ
I shall .do that at the clause by clause 
consideration stage.  I would, how
ever, like to draw the hon. Home Mi
nister’s attention to clause 29 on page 
8-9, relating to Section 207 and 207A. 
The latter deals with Procedure to be 
adopted in proceedings instituted  on 
police report'.  We are here having a 
peculiar amalgam of two kinds of pro
ceedings.  Look at sub-clause (4) at 
page 9.  It says:

“The Magistrate shall then pro
ceed to record the statement  of
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the persons, if anywho may be 
produced by the  prosecution  as 
witnesses to the actual commission 
of the offence alleged. .

The eye-witnesses will be taken to 
tne Magistrate  and  the  Magistrate 
shall record therr statement.

- Then look.wat ûb-dause ,(5), which; 
is somethinĝ^̂nheard of, ; extraordi
nary, and opposed to .all cafdinal prin-. 
•ciples of jurisprudence.

“The accused shall not be  at 
 ̂liberty  to  put questions  to any 
such witness;*̂

I will be given notice; I  will  be 
standing there; I can̂ake my lawyer. 
JBut I will only be a tableau: not one' 
smgle question can f Iput,  not  one 
question can I even , suggest.  As a 
matter of fact, Sir, the accused will 
be a dumb, mute spectator!

Aeharya Kripalani: Silent specta-

t<»-.

Shri N. C. Chatterjec: Yes, silent 
spectator.

Mr. Deputy-Speaker; Is it not so

now?

Shri Pataskar: No no, now he can
•cross-examine.

Mr. Deputy-Speaker: For instance,
.a complaint is lodged before a Magis
trate.  He can make a kind of enquiry 
under section 202 before he decides to 
proĉ  with the case or drop it.  In 
such cases the accused will merely be 
present and not take part in the pro- 
-ceedings.

Shri N. C. Chatterjee: But he is
;not an accused at that stage.

Then again kindly look at sub-sec
tion (7).  The sub-clause as framed 
sby the Committee reads:

“When, upon such  statements 
being recorded, such  docuihents 
being considered̂ such examina
tion (if any) being made and the 
prosecution and the accused be
ing given an opportunity of being 
■heard, the Magistrate is of opi

Shri Pataskar: This wUl prevent
the accused from showing that-he can 
be discharged.  - .

Shri N̂ C; .Chattei!#efcrYou are giv- 
ir̂g the accused a cbanoe -of being pre
sent; also the lawyer to be present; 
you also, make it mandatory on toe 
Magistrate to give him a chancy of 
beinĝheard.: *HqWv can that, opportu
nity be availed of unless he gets  a 
chance of putting questions.  A per
son is supposed to be in the Oty of 
Bombay when a particiilar occurrqsice 
take  place.  It . would  pr̂ ^̂t 
the Magistrate from considering the 
question that the man was  ĉt«ally 
sitting  in  Parliament  Delhi
at,  the  time  of ', that  . occur
rence,  That  Ccinnpt  .be  put 
to him even.  Thi-̂ opportunity of be
ing heard wiU be a farce, or a delu
sion, unless you give the chance to the 
accused to put questions at that stage. 
As a matter of fact, very seldom, any 
cross-examination  at  this  stage  is 
made.  Generally, lawyers  take  the 
precaution of not cross-examining at 
this stage.  What I am pointing out 
is that this kind of thing ought not to 
be there. .. '

Mr. Deputy-Speaker: It is present
practice minus cross-examination.

An. Hon. Member: But fuU oppor
tunity of being heard.

Shri N. C. Chatterjee: What I am
pointing out is that once you . concede 
that it is-proper to treat the person 
as an accused, this clause i& wholly 
bad. The -old recomm.endatipn of Dr. 
Katju in his original Bill was that, the 
accused shall not be there. The poliee 
officers will take the witnesses to the 
nearest Magistrate and *.he statements 
will be recorded and the accused will 
not be there.  That is now'being al
tered/ The accused shall be there and 
he shall be treated as an accused and 
in the presence of the accused..
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Shri S. S. More (Sholapur):  It  is
164 in the presence of the accused.,.

Mr. Depoty-Speaker: Does the ac
cused not cross-examine on his  own 
accord in the preliminary enquiry? It 
is open to him to cross-examine.  This 
will be the same thing as if the ac
cused were there but does not choose 
to cross-examine...

Shri N. C. Chatterjce: This is com
pulsorily gagging him under the lâ^— 
he shall not be allowed—that is the 
language.  He ‘shall not be at liberty 
to put any question to any of the wit
nesses.  At the  commitment  stage, 
you know very seldom cross-examina
tion is resorted to and  the  lawyers 
generally try to avoid it.  But in some 
cases it is done.  I know of  a  big 
case when there was a communal riot 
in the town of Calcutta.  Mr. Jalan, 
a very big man, was hauled up and he 
was discharged simply because a few 
questions  were put to  demonstrate 
that that gentleman was not  there. 
That was proved and that was put to 
him and he jiad to accept it and the 
whoic thing collapsed.

Now with regard to section 162, if 
you kindly look at clause 22, I must 
admit that the Joint Committee has 
made a distinct improvement.  One 
of the most amazing things which was 
suggested was section 162 must be de
leted.  Now, that deletion has been 
deleted and section 162 stands...

Shri S. S. More: In  a  mutilated
form.

Shri N. C. Chatterjee; If you kind
ly look at the proviso on page 6, you 
will have an idea.  You  remember 
that police statements cannot be used 
as substantive evidence.  Under  Dr. 
Katju’s original Bill, a radical depar
ture was made and police statements 
could be used for any purpose.  The 
whole country got a shock and there 
was a tremendous agitation against it 
and the Committee has dropped it.

Shri A. M. Thmiias (Emakulam): 
For any purpose or for corroboration?
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Shri N. C. Chatterjee: Anyone who 
has got anything to do with the law 
knows how these are done; they are 
done in a slipshod manner.  Judges 
have deprecated the way  statements 
are recorded by the  police.  Judges, 
have pointed out that little weight you 
should attach to them having regard 
to the reputation of the police and so. 
on.  What has the Committee done to> 
this proviso?  Now police  statement 
can be used for the purpose of contra
diction both by the defence as well as 
by the prosecution.

Dr. Katju: If  permitted  by  the
Court—your independent High  Court 
and the Sessions Judge...

Shri N. C. Chatterjee: Quite right.
With the permission of the Court,  It 
is a very peculiar thing...

Dr. Katju: That is the very essence 
of it.  Why do you say it is very pe
culiar?

Shri N. C. Chatterjee: Ordinarily,
prosecution cannot cross-examine its 
witnesses, it must take the permission 
of the Court.  Unless you declare a 
witness hostile, you cannot do it.

Mr. Deputy-Speaker: Under  this
proviso, how is it to be used for cor
roboration.  Even without the provi
so, the previous statement may  be 
used...

Several Hon. Members: No, no.

Mr. Deputy-SjpeaJcer: For the pur
pose of contradiction.

Shri N. C. Chatterjee: My  main,
point is this.  I have in my memoran
dum  quoted  certain  judgments  of 
High Courts.  Take for instance Jus
tice Collister and  Braund—one  ICS 
Judge and another, a Judge of expe
rience.  The ICS Judges have been> 
carrying on  the  administration  of 
criminal justice.  They say that these 
statements are recorded  in  a  very 
slipshod manner and not only  that 
but sometimes they take down what 
suits them at that stage.
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itself.  As you know, modem jurispru- 
6aace lias said that it is only a means 
to an end. The Britishers looked at 
the punitive part of it.  The Anglo- 
Saxon jurisprudence  was  built upon 
the idea of wergild. The world knows 
Lex talionis—limb  for  limb,  tooth 
for tooth, eye for eye. You must punish 
the man for the wrong he has done to 
the community.  It  was  community 
vengeance. Therefore, you must punish 
the man for what he has done.  Rob 
him of that particular limb which he 
has  broken.  That  was  the  atti
tude  of  the  old  British  jurists. 
That has fundamentally altered.  Now 
the personality of the man, his econo
mic condition, his heredity, environ
ments, etc. are taken into account. The 
reformative theory is much more im
portant.  The educative part of  it— 
that aspect should be the real object.

It is never read out to the man.  It 
is never signed and it should not be 
signed.  Sometimes as my friend Mr. 
Pataskar pointed out, it is  recorded 
some days later by a munshi or some
body after he goes back  from  the 
scene of occurrence. (Interruptions) 
Simply because some thing has been 
recorded there, of which there is no 
guarantee of accuracy, would it  be 
right that this should be used for dis
crediting that man?  Supposing I can 
find a man; he is there for the pro
secution as a witness but he tells the 
truth in cross-examination.  Suppos-* 
ing what he states is true, immediate
ly you allow the police statement to 
be used.  Ordinarily, what will hap
pen?  A declaration that he is a hos
tile witness will follow in the majori
ty of cases, if not 99 per cent, of the 
cases,  the  Public  Prosecutor  will 
show to the Magistrate his statement 
which was recorded and it will im
mediately be allowed and that man is 
finished.  That evidence will no lon
ger be beneficial to the defence; it will 
not be proper really to use it tor that 
purpose from the prosecution point of 
view.  If I may read out to you that 
portion of the Judgment of  Justice 
Gollister and Justice Braund, these 
Judges said: “The purpose of section 
162 is to protect accused persons from 
being prejudiced by statements made 
to Police Officers who by reason  of 
the fact that an investigation is known 
to be on foot at the time the state
ment is made, may be in a position to 
influence the maker of it and, on the 
other hand, to protect accused persons 
from prejudice at the hands of  per
sons who, in the knowledge that an 
investigation has already started are 
prepared to tell untruths.” I am point
ing out it is a very serious  matter 
and this should not be allowed.  You 
may say that what is good for the de
fence ought to be good for the prose
cution.  But knowing the object—why 
it is being shut out—we should not al
low  this  to  be  done,  because 
there is no guarantee or accuracy of 
these statements.

There is one more thing.  Punnish- 
ment should not be really an end in

An Hon. Member:
condition.

You  must  re-

Shri N. C. Chatterjee:  Re-condition
humanity, rehabilitate humanity rather 
than treat 4iim as a leper.  My hon. 
friend is right—̂Dr. Katju is  right— 
when he said  that it  is a disgrace 
that there are so  many  under-trial 
prisoners in jail.  When  I  had  the 
privilege of being taken to the  Delhi 
jail last year along with Dr. Syama 
Prasad Mookerjee, I found about 900 
under-trial prisoners there.  I was re
leased by the Supreme Court on the 
12th April.  Thanks to Doctor Katju.
I  was  taken  in  again  on  the 
15th  May.  Then  I  found that the 
number was more than a thousand.  I 
distinctly remember that A   number 
had, gone up.  That means tnat practi
cally half the population of the ̂ jail 
were under-trial prisoners,  and  God 
alone knows the period of their stay, 
how many weeks, months or years.

Pandit  K.  C.
Distt.—South) : 
case.

Sharma  (Meerut 
It  is generally the

Shri N. C. Chatterjee: And a per
fectly disgraceful state of affairs.
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Acharya Kripalanî^
the unemployed!

Providing  for

Shri 'S, S. More; You should be sent 
there again to have the latest figures.

Shri N. C. Chatterjee:
Mr. More!

Along with

Amendments of Sections 108 and 109 
were really meant, for Dr. Syama Pra
sad Mookerjee and me.  They will be 
Used against Mr. More also if the need 
comes.

They are putting in a clause under 
which a Magistrate of Delhi can order 
a person in Travancore-Cochin or Ben
gal asking him to desist from doing 
something.  Previously, as you know, 
you must have territorial jurisdiction 
as well as jurisdiction over the person. 
Now that is being altered.  That is 
really a disgraceful state  of  things. 
There should be some kind of machi
nery for scientific investigation.  There 
should be a Central Institute  imme
diately started.  There is ̂ o use in
dulging  in  mere  denunciation  of 
the  police  force. . It is  a  natio
nal police force today. We pay coolies’ 
wages to Police Investigating Officers. 
In Bengal an Investigating Officer often 
gets ninety or hundred rupees when he 
is investigating a crime like  murder 
and so on.  You must also pay  the 
police and the Magistrates better and 
dh'CMt them of other extraneous duties 
like attending on V.I.P’s, Van Mahot- 
savas, Ministers,  and Deputy Minis
ters and make them do their reiQ 
duty properly.

Pandit K. C. Sharma: I am rather
painfully surprised to find these change 
es being introduced just af  a  time 
when the first half of the Twentieth 
Century has passed away.  Criminal 
law, as it is understood, has two essen
tial objectives.  One is the security of 
the State.  The other is the safeguard
ing of the liberty of the individual.  In 
a totalitarian state the security of the 
state is emphasised for the very sim
ple reason Tftit wcrcive process is the

only , sanction to keep the state , intact 
and therefore the law is hard, the. pro
cedure is short, the  purjishmenA, is 
quickly given and it is harsh and de
terrent.  When a foreign nation rules 
a subject race, generally 4:he> punish
ment must needs be deterrent, it. must 
be harsh and the procedure. quiok; be
cause the people should be terrorized 
so that they may not have the. course 
to stand against the state or to dream 
of what is called liberty, to,;#̂ean;i»o£ 
a life which essentially gives w»hat is 
the right of a human being, to stand 
erect to face things which do not ap
peal to his conscience.  Therefore coer
cion to some extent. is generally the 
feature of a foreign rule.  But at the 
same time the British people, because 
they were wise by long experience of 
their administration, devised a means 
to create a sense of confidence in the 
people of having impartial, efficient and 
good justice.  Therefore they gave the 
right to the accused to have the fullest 
opportunity to safeguard  his  liberty. 
Now it is a paradox, rather enigmatic, 
that a welfare state should come, when 
one half of the Twentieth Century has 
passed, to curtail that liberty, to cur
tail that safeguard for ,one’s liberty.

18 NOVEMBER 1954 Criminal Procedure
(Anilendment)

Shri B. S. Murthy (Eluru): Agoniz
ing indeed.

'Pandit K. C. Sharma: It is easy to
say there are so many under-trials. It 
is easy to say that a murder has taken 
place, that a Judge has acquitted the 
accused, and  another  murder  takes 
place.  Very good.  But that is no rea
son to curtail the opportunities, which 
by a long experience of the administra
tion of justice, have served well so far 
as the accused is concerned.

With regard to this subject I would 
request you to take into account the 
circumstances, the  environment,  the 
habit of people and the behaviour of 
the common man with regard to cri
minal cases.  It is an open secret that 
a crime takes place.  I have yet to 
find any major offence in which the 
chalan w:>s made when the crime was 
pie reason that coercive process is the



313 3H
Code of  18 NOVEMBER 1954 Criminal Procedure

(Armendment) Bill 

made in the Select Committee; I take 
it that is what he means?  '

concoct false cases.  But the people do 
not come to give evidence.  My experi- 
►ence is that decent people dislike to 
come in the witness box.  Why?  Not 
because there is harassment.  I do not 
believe in it.  What is the harassment? 
It is everybody’s duty to heljp in the 
administration of justice and come as 
witness.  What harassment is  there? 
Is there not harassment in getting  a 
ticket at the railway station or if one 
goes on business and has to stand in 
 ̂queue?  Then why not in a very im
portant  matter for  the State  the 
people like coming and giving evidence 
-for helping in the administration  of 
justice?  The simple thing is we are 
;not social minded: we have no social 
’consciousness, and that  is  the  root 
-cause of the evil.  Why are there so 
many people in jail while cases are 
acquitted?  Why is false evidence giv
en?  What is there to distinguish be
tween truth and falsehood for a peo
ple who with their number being forty 
•crores in this land have been ruled by 
a tiny number of people about whom 
we said that their civilisation was not 
very old, their culture was not very 
£reat. they have not got a great history 
behind them?  When we submitted to 
:a foreign rule nothing  remained  to 
'distinguish between truth and  false
hood.  Wĥt is truth and ̂falsehood so 
far as a slave is concerned?

Pandit̂ K. C. Sharma; I’anv coming 
to the changes against Whicfr I stand. 
I very strongly oppose these "-changes 
of curtailment of the right-of " cross
examination' in warrant cases.  '

Mr. Dtoimtŷpeaker: Thê House is
supposed to have agreed*to Ihe princi
ple.  We are now on the changes made 
by the Select Committee.  ^

Pandit K. C. Sharma: Not necessari
ly. .

Mr.  Depaty-Speaker: We are not
going back to the principle.  '

Pandit K. C. Sbarma: What for are 
we discussing this? We are discussing, 
whether  the  changes  made  by the 
Select Committee are  acceptable  to 
the House or not.

Mr. Deputy-Speaker: Yes.

Pandit K. C. Sharma:
jecting to the changes.

So, r am ob-

Mr. ]>êty-Speaker: Therefore, the 
hon. Member wants the original Bill as 
it is.

So my point is to base a change of 
law because certain things  happened 
in different circumstances is entirely a 
wrong logic.  It has *to take  a  new 
uirn.  When you take a new turn you 
iiave to create a new life.  Otherwise 
you are a dead person and a petrified 
administration.  If you' cannot create 
a new environment, a new  sense  of 
duty, what for are you here?  Is it 
simply writing things like clerks? The 
-modem jurisprudence is functional, a 
force as against-classical jurisprudence 
which is static.  This is my point and 
1 very strongly object to these pro
posed changes.  Who does the case 
start?  I say ,the case starts...

Mr. Deputy-Speaker: The hon. Mem- 
Tser is generally opposed to the changes

Pandit K. C. Sharma: No. certainly 
not.  I had no opportunity to oppose 
the original Bill.  Otherwise. I would 
have stood up and opposed it.

Shri Sadhan Gapta:
better Bill.

Shri N. C. Chatterjee:
better Bill.

He  Wants  a

much

Pandit K. C. Sharma: I say that in 
minor offences, it is ̂he summons .pro
cedure that is adop.ted.  In major off
ences, either they are warjant cases 
or they are to be tried by a Sessions 
Judge.  In both these cases the accus
ed has the right to cross-examine as 
soon as the witnesses appear.  In war- ‘
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rant cases under section 252 what a 
clever lawyer does is be just touches 
the fringe of the evidence.  He finds 
out whether the witness was present 
or not, whether he is telling the thing 
which he actually has not seen.  Just 
a few questions. No intelligent lawyer 
would go in for a long cross-examina
tion  under  section  252  before  the 
charge is framed.

Now, Sir, what is the meaning of the 
charge?  That is my point.  Framing 
of the charge means that every condi
tion that is essential to constitute an 
offence has been fulfilled, is present or 
has been satisfied.  Now,  the  hon. 
Home Minister would like a charge to 
be framed without any evidence what
soever.  This is an impossible position. 
How is an essential condition to con
stitute an offence satisfied without any 
evidence whatsoever?  Is police an evi
dence, or documents an evidence, or is 
an evidence of witnesses not cross
examined evidence worth reliability? I 
say in this country the only safeguard 
for an accused is the right of cross
examination.

When article 21 was passed by the 
Constituent Assembly, it took into ac
count the fact that in the  American 
Constitution the wording is “due pro
cess of law” and in the English law 
the wording is “the law”. “Due process 
of law” meant that the accused  will 
have a right of defence, and the right 
of defence includes the right of cross
examination.  The right of cross-exa
mination in order to *mean  anything 
must needs be effective, and the light 
of cross-examination is  not  effective 
unless an accused had two chances-̂ 
one chance to know \vhether the wit
ness speaijs » 1m or not, whether the 
witness was present on the spot or not, 
whether he relates the facts as he ob
served them or he relates as he dia 
not observe or whether he is made to 
state facts which he himself does not 
know.  This is the first stage, that is 
the reliability or credibility of the wit

ness. the veracity of the man who de
poses.  And then comes  the  second.' 
stage, to build up his own case, i.e., to- 
build up the defence, to explain away“ 
facts and circumstances against  him̂ 
These are the two aspects  of  crosis- 
examination.  Unless these two oppor-̂ 
tunities are given,  cross-examination, 
cannot be effective.  My humble sub-̂ 
mission is that the curtailment of the 
right of cross-examination both in Ses
sions cases at the committal stage and 
in warrant cases before the framing of 
the charge i.s a violation of the Consti
tution and is doing away with the long- 
established practices of criminal jus
tice.  It is a serious wrong to the peo
ple.  I think no lawyer worth the name 
would like to accept this law, apd I 
wonder how the lawyer Members in 
the Select Committee remained sitting 
there and tolerating all this  sort  of 
thing.  I cannot understand the head 
or tail of this.

Mr. Depaty-Speaker:  According
procedure established by law.

to>

Pandit K. C. Sharma;  “Law” means 
the law accepted by the civilised con
science of Ihf* community.  Law does 
not mean that A who was married to 
B yesterday will now allow B to goto 
the bed of C because the law is so fram
ed.  Such a- law is nothing. Law means 
it is law based on certain principles, 
principles accepted by the civilised con
science of the people, not merely the 
verdict giv̂*n by the majority of the 
people sithng here.

Shri N. C. Chatterjee: May I remind 
my friend that in Gĉalan’s case this 
identical argument was advanced. The 
Supreme Court has rejected it saying 
that “the law”  does not mean jus 
naturale or  natural law,  but  it 
means codified law.

Pandit K. C. Sliarma: That  repu
diates the rule of Law.  So, my hum
ble submission is that the training and 
habit of our people, the tradition as
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we have worked, demand that the ac
cused should have both  in  warrant 
cases as well as in Sessions cases two 
opportunities  of  cross-examination. 
That is under the warrant cases under 
section 252, then under 256 after the 
framing of the charge, and then under 
section 257.  That is three times cross
examination, but my humble submis
sion is that the practice is very few 
questions are put before the  charge, 
and  full  cross-examination  always 
takes plaĉ after the charge is framed 
under section 256 and it is seldom that 
section 257 comes into play—very sel
dom, in very few cases.  Nobody takes 
his stand calling the witness  thrice. 
That is not the practice and very few 
magistrates do it.

Pandit Thakur Das Bliargaya (Gur- 
gaon):  That is at the discretion of the 
magistrate.

Pandit K. C. Sharma: Very  few
n'ictgistrates are so generously minded 
as to yield to lawyers’ desire in this 
respect.

•
I have already made my submission 

with regard to the  framing  of  the 
charTr.  This procedure that is propos
ed 07 the Home Minister is illegal, it 
is unsound.  How can a  charge  be 
framed without any evidence?  And 
evidence has a particular significance. 
Evidence must be evidence that can be 
relied upon.  Any statement cannot be 
relied upon unless its veracity and re
liability are tested by cross-examina
tion.  So, charge is impossible.  It is 
an impossible proposition to frame a 
charge—both in the proposed warrant 
cases procedure and the proposed Ses
sions cases procedure, the charges be
ing framed without any evidence what
soever.  The meaning of “charge” has 
not been changed.  The language of 
section 221 stands as it is.  It has not 
been amended. So, it is an impossible 
proposition to frame a charge without 
evidence.  This change is unsound, il
logical.  It does not appeal to reason. 
It serves no good purpose whatsoever

Now, I would touch another point. 
There are two procedures—one is upon 
a private complaint, another is on  a

police complaint.  Now, the law has to 
protect the liberty of the accused. “A” 
is accused by “B”, a private citizen. 
Now, “C” is prosecuted by the police,, 
on a police complaint.  In both the 
cases the charge is that of theft. The 
punishment is the same, the nature of 
the crime is the same. The person whô 
is being prosecuted on a private com
plaint has got three rights of cross
examination under 252, 256 and again. 
if the magistrate is so kind under 257, 
Now, “C” unfortunately whom a sub
inspector sends for prosecution to take 
his trial, has no such right.  He has 
only One right.  Is it the equal protec
tion of the law as envisaged  under 
article 14?  Is it equal protection of 
law?  What is  protected  imder  the 
law?—the liberty of the man.  Now,, 
how has the quantum or the quality 
of the liberty of the man changed sim
ply because the  prosecution  agency 
happens in the one case to be a private 
citizen and in the other case the police 
department.  The  objective  is  the 
same, the liberty of the man.  The 
offence is the same, the punishment is 
the same.  How is there equal protec
tion of law?  Therefore, this change 
violates both the spirit and the letter 
of the Constitution, viz., article 14. So, 
it is against the  Constitution,  it  is 
against its spirit, it is against what is 
called  the principle of criminal juris
prudence accepted by the Civilised con
science of the community.  I beg to- 
submit that it is a bad law; rather, it 
is not a law at all.

Kumari Annie Mascarene  (Trivan
drum):  Expedient law.

Pandit K. C. Sharma: Therefoi'e. my 
humble submission is, as many of my 
other hon. I’nenas have pointed out, 
that there should be a Law Commis
sion, and we should wait until  they * 
make their report.

My experience of this Criminal Pro
cedure Code is that whatever the Eng
lishman may have done, he has given 
ample opportunity to the unfortunate 
accused to defend himself.  That op
portunity and that right should not be ' 
curtailed.

Criminal Procedure
(Arrtendment) Bill
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As to the question of the increase 
in the number of crimes committed, 
and the number , of people in jail in
creasing every day, I, beg to submit 
that no law, however strict, and no 
machinery, however  elaborate,  can 
prevent the commission of crimes, as. 
Jang as there is unemployment. When 
there is .imemployment, when  there 
is poverty, and when new mouths are 
added every year, I feel this  is  a 
problem which no criminal law  can 
meet.  It is an economic and  social 
problem.  H tiie crime is to be elimi
nated, it can be eliminated simply by 
producing more wealth, by lessening 
the number o£ mouthy coming every, 
year, and by doing many things which 
the conception of a welfare state de
mands.  A sound law must needs he, 
based on economic and  social  con
ditions of the community.

Then, it is not so much the law in 
fault as the personnel, i.e., the judges 
and Magistrates.  I beg to  submit— 
and it is my painful submission—that 
even though seven years have passed 
since Independence, still we have not 
got in the  administration,  persons 
from the people, and of the  people. 
When Britain was ruling...

Dr. Lanka Simdaram: Surely, they
are from the people. {Interruption)

Pandit K. C. Sharma: I say, they
arc neither from the people, nor of 
the people.  I paid ten visits to the 
Indian Administrative Service Tram- 
ing College, and I put questions to the 
fifty people there, but none of them 
said, “I came here for the service of 
my people.”  They said, “we came 
here leaving aside the university job 
of professorship, because there  was 
much more remuneration here”.

An Hon. Member: Quite honest.

Pandit K. C. Sharma: They may be 
honest, but they are not true to the 
people, or to the land they are born 
in,
Mr. Depttty-Speaker: Do tney be

long to  the  Indian  Administrative 
, Service?

Criminal Procedure 
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Pandit K. C. Sharnia:  Yes, they be
long to jthe. Indian Aĉinistrative Ser
vice.  And they would be the Magis
trates in the future.  Some of them 
who are correlated with the judicial 
service might not be doing better. In 
the  Englishman’s  time,  when  the.. 
British were ruling here, they created 
two classes? the people,  unfortunate 
as thev were, and the  ruling  class. 
(Interruptions)  About' Britain, it is 
said that it has been ruled tjirough cen
turies by English gentlemen. Now, what 
is the  definition  of  a  gentleman? 
Harol̂ Laski said, a gentleman is a 
person who can trace his three gene
rations back to his grandfather as not 
being related to any businessman, and 
ndt doing any trade or  engaged  in 
Commerce.  So, a' gentleman is  one 
who is never required to  earn  his 
living; one born with a silver spoon. 
There is something of  a  generous, 
magnanimws, and broader outlook in 
him.  That is the definition of a gen
tleman.  If you ask me, what dôyou 
mean by the term of “people”, when 
you say, of the people and from the 
people, I would say, if he can trace 
his th»ee generations to the class or 
sort of occupation -which is producing 
wealth, then he is one from the peo- 
pie.  What interest has a  man  got 
when seven generations  have  been 
there in the city, doing some clerical 
job, or doing the lawyers’ business, 
or doing something of the sort that is 
divorced from the people?  I say, in 
every country and in every enterprise, 
there are two classes of people, one 
the class of people who build a thing, 
and the other the class of people who 
fashion a thing, or rather take benetit 
from the structures.

Shri M. S.  Gumpadaswamy (My
sore): -What about those  who  des
troy a thing?

Pandit K. C. Sharma: In this coun
try, we are building a state.  Every
body cannot build a state.  I as a law
yer do not build a structure.  I sim
ply fashion it.  I too perform a fun<'- 
tion which a flower-pot does  in  m
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room.  But the flower-pot comes, wheJi 
the walls have been raised, and when 
the roof is there;' the mason builds il, 
the worker builds "it, and the other 
people build it.  '

So, when I say, the administration 
is not of thê  people and from t̂he 
I>eople, I mean ‘ that these,, recruited 
gentlemen of ours have neither the 
sympathy  with, nor  the  desire  to 
ser\̂e, the people.  Their only objec
tive is to rule the people, which is an 
impossible conception in the present 
state of affairs.  This is a paradox.  I 
asked Dr. Katju at one time, who are 
the members on  the Public Service 
Commission, what is their link with 
the people, what are they doing in the 
name of the people, what sympathy 
have they got for the people, etc.  It 
is a blind man’s job—the People do 
not come in and do not know wliat 
they are doing.  You can go to  the 
Indian Administrative Ŝervice Train
ing College, and meet everyone there. 
I have put questions to them, and I 
am ashamed to say that there were 
quite a good number of people who 
could not describe a cow, about which 
so much humbug is made saying that 
the cow is the mother and so on; but 
our to-be administrators in the Train
ing College do  not know  anything 
about the cow.

Mr Deputy-Speaker: He knows the 
cow.

Shri V. G. I>esfapaiide (Guna):  He
knows that the cow is the mother of 
calves. .

Pandit K. C. Sharma; You just have 
this experience by going  there.  He 
just will not know about it. Out of the 
fifty that were there, there were only 
two who could  have a  horse-ride. 
What I mean to say is that they have 
had no experience of life as  such. 
{Interruptions).  One of the authors, 
Spengler has said in his Decline of 
the West—it is a very famous book 
of his—the most deformed  creature 
ever seen in a beautiful form is  an 
Indian Oxford graduate.

Shri Tek  Cfaand  (Ambala-Simla):
I object.

 ̂ (Amendment) Bill

Pandit K. C. Sharma:  1 am  only
quoting him.  He said that the most 
deformed  creature  in a  beautiful 
form i» an Indian Oxford graduate. 
He has given the reason also for that. 
It is because he has thrown down in 
the Ganges whatever is precious and 
whatever is endurable in the Indian 
traditions and has taken nothing from 
the Thames.

Shri Tek Chand: I voice my strong; 
refutation of what is being said.  '

Mr.  Deputy-Speaker:  The hop.
Member is referring  to a beautiful 
form.  When  a  graduate is in  an 
ugly form, there is no quarrel.  How 
is all this relevant  to the Criminal. 
Procedure Code?

Shrt Tek Chand:  He is an Allah-
bad graduate.

Pandit K. C.  Sharma:  My  hon..
friend should be contented that I am. 
giving him a beautiful form.

Mr. Depnty-Speaker:  I think  the
hon. Member has  nothing  more to 
say.

Pandit &. C. Sharma:  I  am  just, 
finishing.

My humble submission is that it is 
not so much the law or the proce
dure that is at fault, but the fault is 
with the whole recruitment  system. 
The system of recruitment is bad, and 
we do not get the right type of per
sons,  TKien.  the whole  training is 
also bad.  It is  there just  for  one 
year.  What is the use of one year's 
training?  How  can  a  university 
graduate become fit to do the job, an 
important job that is entrusted to him, 
after six months’ or one year’s train
ing?  So, the recruitment should  be 
better.  The Public Service Commis
sion should be manned by better peo
ple, by more experienced people, who 
know of the village, and who knoŵ 
of the problems of the village.  Fur
ther; there  should be  much better 
training also.  That would be a bet
ter way of improving things rather 
than to  indulge  in  these  changes- 
which do not constitute a sound laŵ
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the larger interests of the coun
try or they were only thinking of 
the rights and privileges of  the 
accused.”

[Pandit K. C. Sharma] 

but which makes the situation rather 
worse and of very  doubtful utility. 
That is  my submission.

Pandit Munishwar Datt  Upadhyay 
(Pratapgarh Distt.—East):  After the
•exciting speech of my hon. friend...

Pandit K. C. Sharma: Not exciting, 
ût sound one.

Dr. Lanka Sundaram: Stimulating. 

Shri S. S. More: Provoking.

Pandit Munishwar Datt Upadhyay:
......I would  like  to  make  certain
-observations in  respect of  the real 
object of the Bill.  I read the State- 
:̂ent of Objects and Reasons in  the 
beginning,  and  as I  expected,"T;he 
Statement of Objects and Reasons says 
that the real and the first  object of 
this Bill is  to provide facilities  to 
fJie accused in his defence.  In fact, 
when we are  going to  amend the 
Criminal Procedure Code, that should 
be the main object which we should 
have in view.  The  hon.  Minister 
very rightly put that as  the  main 
object of the Bill.  But, as a number 
of speakers spoke on the subject,  I 
found that the main object did not 
remain  the same and it  gradually 
changed into speedy, less expensive 
and less cumbersome  administration 
of  justice.  When,  gradually,  the 
emphasis was being changed from the 
first to the other one, I thought that 
that emphasis was only of some hon. 
Members who were very much con
cerned with the delay in the disposal 
of cases.  A number of lawyers who 
had the experience of courts like my
self were very much concerned with 
the delays that were taking place in 
the administration of  justice in the 
•criminal courts, mostly in the Magis
trates’  courts.  But,  then, I  foimd 
that, even the  Deputy Minister who 
spoke in the last session said that the 
main objective should not necessarily 
be giving facilities to the accused in 
his  defence but  there  were  other 
considerations also.  I shall just quote 
a few words from his speeĉh.

“I was wondering  whether in 
this House they were considering

This appeared to be the main objec
tive, according to the Deputy Minis
ter who spoke on the subject in  the 
last session.  He again went on  to
say:

“We have to take into account, 
in the first  instance, the larger 
interest of the community."

Dr. Katju:  The Deputy Minister?

Pandit Munishwar Datt Upadh:̂ay:
Yes.

Then I thought that although  the 
hon. Minister who was really a very 
eminent lawyer and who had really 
the interests of the accused at heart 
had put that as  the objective, that 
objective remained only on paper and 
I saw that  in the  House  the hon. 
Members who si>oke have emphasised 
this aspect of the question, namely 
the disposal of  the case  should be 
speedy and they  should be less ex
pensive. they should be less cumber
some and so  on.  There is no doubt 
that this aspect of the question is not 
less important.  Still, we should not 
lose  sight  of the  main  object in 
amending  the  Criminal  Procedure 
Code at this stage, when we have at
tained independence—the first objec
tive that has been mentioned in  the 
Bill by the hon. Minister.

There is no doubt that considerable 
improvement has been made by  the 
Select  Committee over  the original 
Bill that was brought by the  hon. 
Minister before the House.  There is 
also no doubt  that the intention of 
the Members of Parliament here that 
the object’ in changing the law  of 
Criminal  procedure should be  that 
the law that existed up till now was 
the  law  that was  framed  by the 
foreigner who was ruling here—and 
as a number of hon. Members have 
said,  it  was  a  Pci ice  Stale  of 
foreigners vrho wanted to remain iP. 
occupation  of  the  country—should
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be changed.  Then,  if that fact  is 
admitted—I think that fact is admit
ted and nobody can deny ft—̂then the 
improvement should have been just in 
the other direction.  The improvennent 
should  have been  that the  cccuscd 
should have more facilities for his de
fence when he appears before a court 
of law.  But, I am really sorry to see 
that this Bill which is  intended  to 
give more facilities to the accused is 
Tcally withd*rawing facilities from the 
accused in his defence.  It is more a 
Bill intended to withdraw the facilities, 
than the one that has been meant by 
the hon.  Minister in  the Statanent 
of Objects and Reasons.  If I go into 
the details of it, it may take time and 
the time at my disposal  is limited. 
Therefore, I would  simply mention 
those provisions of the  Bill, after it 
has been improved by the Select Com
mittee 1 would simply draw the at
tention of this hon.  House to  these 
provisions.  These provisions are sure
ly in the nature of withdlrawing  the 
facilities from the accused in  his de- 
:fence.  They do not at all  ̂to pro- 
vi*ie more facilities to the accused.

There is the curtailment of the right 
of cross-examination of the prosecu
tion witnesses.  We have hardjy one 
time only for cross-examination, while, 
formerly in the politee State, we used, 
to have three occasions as  it  has 
been stated by so many Members— 
and at least two times we had neces
sarily (Interruption). Then, there is 
the piwemeal examination  of  pro- 
secutiton  witnesses which has  been 
provided  It has been provided that 
if a witness  is present he  must be 
examined' and he should not be allow
ed to go.  In that case, if only  one 
witness is brought by the prosecution 
on one day. he shall be examined that 
day and  another witness is brought 
on another day, he shall be examined 
on that  day.  In that  case, cross
examination on behalf of the accused 
of the prosecution witnesses will  be 
absolutely meaningless, if  all the wit
nesses are  present on  the same day 
for cross-examination on a question of 
facts.  So, that right of  the accused 
is also being curtailed.

Criminal Procedure 
(Amendment) Bill 

Then, there is discharge by the com
mitting Magistrate.  Even  in  small 
cases, in most insignificant cases, the 
magistrates will not  discharge  any
body.  Necessarily, they will commit. 
So far as the examination of witnesses 
is concerned, that is curtailed to  a 
certain  extent  and  to that  extent 
cross-examination by the accused is not 
allowed.  That too, is a curtailment 
of the rights of the accused more than 
anything else.

.  Then there its the  dispensing with 
the attendance of the complainant in 
certain cases.  That goes against the 
accused.  Then, formal evidence  by 
affidavits.  Evidence can be given by 
affidavits.  If the witnesses are coming 
before the courts, then it gives the ac
cused to put certain questions to the 
witnesses.  That is curtailed now.

Dr. Katjo: Not at all.

Pandit Mimishwar  Datt Upadhyay;
See clauses 98 and 99.

Dr. Katja: The witness can be cross
examined by  the accused if  he  so 
desires.

Pandit Munishwar Datt  Upadhyay:
Certain  evidence is being  tendered. 
His being recalled and cross-examined 
is possible only if  the witness ap
pears before the Court.

2 P.M.

Then, there is the de novo trial at 
the will of the accused.  Formerly it 
was not possible to deny de novo trial 
if the accused  wanted it.  Now de 
novo trial will  depend on the whim 
and caprice of the succeeding Magis
trate,  A Magistrate  who  has not 
seen the witnesses, how can he say 
whether de novo trial  is necessary; 
whether witnesses who have already 
given  their  statements should  or 
should not  be called back?  Now, 
this is left to the whim and caprice 
of the Magistrate.  In case the first 
Magistrate leaves a case in the mid
dle and a second Magistrate comes, 
then it is for him to decide whether 
de novo trial  should  be  allowed;
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whether the witnesses who have al
ready mad̂ their statements ''should 
be recalled or not.  ,

There is provision for the right to 
apply for; special  leave to  appeal 
againstf an acqioitt̂ in a complaint 
case. Up till now ip complaint cases and 
such other cases there was no right 
to appeal,  p̂w, .on a private com
plaint a complainant shall have the 
right to apply for special leave  to 
appeal in the High Court and if he 
gets ê leave, he shall be able  to 
file an appeal.  This is another cur
tailment of the right of the accused.

Then I come to defamation against 
public servants.  In such cases  the 
Public Prosecutor can prosecute be- 
 ̂fore a Court of Session.  Up till now 
unless the public  servant  himself 
goes to the Court it was not possible 
for the complaint to be lodged. .Now, 
the Public Prosecutor will go, with
out at* all referring to the  ̂person 
who has been defamed—the  com
plainant—and he shall make a com
plaint before the  GaXu-t of Session 
which shall be a good case.

I have given only a few instances. 
There are  other instances  in  *the 
prpyisiGi>s that are .here  by, which 
the rights of the accused have, been 
curtailed.  Therefore,, as I submitted 
in the very beginning, the Bill as it 
has emerged from the Select Com
mittee has curtailed the rights of the 
accused and the facilities that  the 
hon. Minister warited to give to the 
accused in his defence  have  been 
very much limited-.

Another point that I would like to 
submit is: if by this amendment we 
could, of course, bring very good im
provement to the community and to 
the society in the administration of 
justice, then it was desirable  that 
we should hurry up with this Bill 
and pass this piecemeal  legislation. 
As Pandit Thakur Das Bhargava said 
the other day. Heavens will not fall 
or Heavens will not come to us  in 
case this BiU is not passed or this

use of hurrying up with this piece
meal legislation when we- find that 
a fuller legislation is likely to come 
up within a year according to  the 
Report of the Select Committee?  Of 
course, I can very well agree to this 
measwre if there were such impor
tant amendments  which would  be 
useful to the society and the com
munity.  If it will do  good in  the 
twelve months that are coming, let 
us make use of these very good pro
visions for these twelve months.  As- 
I submitted, these provisions which 
are here in this Bill are worse than 
the  provisions that we had formerly 
in respect of the accused.  Therefore, 
in such circumstances I would sub
mit that we should not hurry  up 
with this BiU and we may wait for 
the fuller and complete  legislation, 
on this which might come up within 
the next twelve months according to 
the promise that has been made in 
the Report of the Select Committee 
itself.

With regard to the flelay in justice,, 
if you really want to consider about 
the reason for this delay, it has been 
my personal  experience  and there
fore, I would submit that the  real 
reason for this delay is neither the 
Procedure “nor any Law, but it is the 
persons, the machinery that is work
ing the Law which  is responsible. 
It is the prosecution that is  more 
responsible for it than anybody else. 
Some hon. Members said yesterday— 
I think it was Pandit  Thakur Das 
Bhargava—and I tx>mpletely  agree 
with him, that it is the police that 
is responsible.  My experience  has 
been that, ̂ if a police case continues 
for six months, five and a half months 
are taken fey the police and only 15 
days are left for the defence when 
the defence  witnesses . come, argu
ments are submitted and  judgment 
is also  given.  So, 5i months  are 
taken  by  the  police.  Sometimes 
some Inspector is absent,  sometimes 
the Prosecuting Inspector  is absent̂ 
sometimes  the witnesses  have  not 
turned up and sometimes The paper

Bill is passed. Therefore, what is the  is not there.  So, things linger like
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this and the Magistrate becomes al
most helpless.  What can he do?  He 
has to wait for the prosecution evi
dence and the Prosecuting Inspector 
who is to lead the evidence.  There
fore, my submission is, if we have to 
bring any change in the administra
tion of justice, if you want that the 
cases should be disposed of quickly, 
then the only way  to bring about 
this is to ask the prosecution to pro
ceed more speedily.  If you want to 
frame any Law,  we must  frame  a 
Law that within such  and such a 
period if the prosecution  witnesses 
do not come, then the  prosecution 
should lose the case and the defence 
should be proceed̂ with; otherwise 
it is not possible  to correct  these 
pwple.  I know attempts have been 
made by the hon. Minister. In spite 
of his very good intentions, in  spite
of the fact that he would like  that
justice should not be expensive,  it 
should be speedy  and all that  he 
shall not  succeed  in his  attempt. 
Therefore. I submit that  he should 
try to correct  the  machinery;  he 
should try to improve the machinery; 
otherwise it will not be possible for 
him to do it.

As regards the provision  in fhs 
Bill with regard to defamation  of 
public  servants  and  others,  no 
doubt, it is an  extra-ordinary pro
vision.  Even if some sort of enquiry 
is  ordered, the people have no  faith
in the enquiry for they say that the
enquiry has been ordered  by Gov
ernment and the  person who  has 
been appointed for making the en
quiry is an appointee of the Gkivem- 
ment and therefore we cannot rely 
on it.  The Government is also placed 
in a great fix; there  is no doubt 
about that.  People are talking a good 
deal about corruption.  They  point 
their fingers at that Minister,  this 
Minister,  this President,  that Vice 
President, public servants and so on. 
The Government are in a fix as  to 
what to do?  How to clear the posi
tion?  To send everyone  of these 
officers to the Court to file their com
plaints so that cases may be proceed
ed and their position vindicated, that 
also is a very cumbersome procedure.

It is not only cumbersome but is also 
difficult  because the  work of  the 
Government will be held up as these 
persons sihall have to be away from 
duty.  These  difficulties  are there 
and I quite realise them.  In spite of 
that I feel that it is not proper tiiat 
in such cases the Public Prosecutor 
should file the complaints.  At  th* 
same time I  am very thankful  to 
this Committee for they have consi
derably improved it.  Now it is  not 
in the hands  of  the  police;  that 
would have been worse.  There  is 
no doubt that the improvement  is 
considerable.  But,  as  some  hon. 
Member said just now—I do not re
member the name—̂that  even  the 
Public Prosecutor  has got to  obey 
certain bosses  against whom com
plaints have been made, I think that 
is not a correct thing.  The question 
of sanction by the Secretary or the 
prosecution of the complaint by the 
Public Pl̂secutor will not create any 
confidence in the Government and in 
the intention of the Government that 
they want really  something  inde
pendent  to be done.  So, in  these 
circumstances what to do?  I would 
submit ‘that this sort of law, probab
ly, does not exist anywhere so far 
as I know.  Therefore, this is  not 
necessary and  let things go on as
they are and  in one or two cases 
complaints may be filed by the per
sons defamed where it is likely that 
if people are convicted it may be  a 
lesson for  others.  This is a  very 
difficult position  and I myself am 
not certain what course to adopt.

So, as I submitted in the beginning 
the provisions that have been made 
in the  Amending Bill  are by  no 
means better in respect  of  offering 
facilities to the  accused for defence. 
As regards expenses it has been said 
that the expenses would be less.  I 
submit that expenses might be even 
more because if the cases were  not 
fully discussed in the court of  ê 
Committing  Magistrate  and  cross
examinations were also made, then 
when the cases go to the  Sessions 
Court quite ready and prepared, the 
Sessions Court generally takes only
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5 to 6 days and not more than that 
It is only in the Sessions Court that 
people have to pay very  heavily.
Therefore, if now, in the  Sessions 
Court people have got to  proceed 
with their cases for a fortnight  or 
three weeks, then they will have to 
incur double or even treble the ex
penses that they were incurring in 
the Magistrate’s Court, in conducting 
the case for about 21 days in  the 
Sessions  Court.  Therefore,  so  far 
as expenses are concerned, we are 
not in any way  reducing  the  ex
penses.  The expenses might be even 
higher.  So, in the case of expenses 
there is no advantage.  So far  as 
you want to give facilities to  the 
accused, thsre is no advantage to the 
accused  at all.  So far as you say 
it will be speedy,—I  do not know.
It might be a little more speedy.  The 
machinery of the prosecution, as  it 
is, is such that you  cannot  expect 
much speed.
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Now, one more point and I shall 
finish.  And that is  about  warrant 
cases. Complaint cases are generally 
all  minor  offences  and  the  police 
cases are all of major offences.  So 
far as the major offences go, you are 
not providing  the facility of cross- 
examining twice  or thrice.  But so 
far as these small  insignificant off
ences go, the cases which are based 
on  private  complaints  generally, 
which the police do not take cogniz
ance of—they do not chalan them— 
you are providing cross-examination 
twice or thrice.  This is strange  and
ridiculous.  I (iould  not  follow  it. 
The same thing is done with regard 
to the  sessions trial,  and  warrant 
trial. So, my submission is that these 
provisions, as  they have come  up, 
have been made up in haste or hiu*- 
ry. Either they have not been  fully
considered  or probably they  have
escaped notice.  I do not know  how
it has come about. I hope our law
yer Members here who were on  the 
Select  Committee  must have paid 
great attention to it, must have con
sidered it very  thoroughly,  but  I

feel that very many things have es
caped their notice.  If those  things 
are allowed to wait for that occasion 
when the entire code comes up for 
taking it into consideration, then,  I 
think that would be the best course.

Shri Frank Anthony: I am speak
ing on this Bill, as it has emerged 
from the Select Committee, with  a 
heavy heart.  With all due  respect 
to the Members who  signed  the 
majority report, I can only feel they 
have approved  of this Bill in  its 
present form because  in their  ap
proach they have not sought to ap
preciate fundamental issues. I believe 
that they have approached each pro
vision in a piecemeal, detached kind 
of way and have sought to put it in 
terms, let us say, of trying to meet 
the Home Minister  half  way  and 
trying to give a  sop to their own 
conscience and a sop to the Minister.
I feel that in doing this, they have 
I>erhaps  unwittingly  evaded atten
tion to fundamental issues or funda
mental  concepts  or principles  of 
criminal jurisprudence.  I feel—and 
that is what I am going to  address 
myself to—̂that  fundamentally,  the 
Bill is as objectionable as it was when 
it was first placed before us.

So far as the fundamental concepts 
are concerned, they represent a radi
cal and reactionary  departure from 
recognised  principles  of  criminal 
jurisprudence.  I am prepared to con
cede that some  worth-while amend
ments were made in the Select Com
mittee.  But I feel that most of those 
amendments, however welcome they 
werfe, were of rather comparatively 
inconsequential  nature except  per
haps for  the fact  that the  Select 
Conmiittee did, and to my mind they 
achieved  some  substantial  victory 
there,—they  rejected the  proposed 
amendment to section 435 which in
tended to curtail the powers of  the 
High Court in revision.  Apart from 
that, my  own feeling  is, whatever 
amendments were made in the Select 
Committee,  were  inconsequential. 
The result is that we still have cer
tain radical  amendments  proposed
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here in this Bill which, to my mind, 
give grist to the executive mill which 
only strengthens the police machinery 
and only shackles the accused more 
effectively.  I join issue  w  ̂̂ the 
Home Minister on this alleĝ n̂ d 
lor radically changing  the basis  of 
our criminal procedure.  I think we 
tend overmuch to  slogan-mongering 
and to cliches in this country, be
cause this system  of criminal  ad
ministration was the creature, in one 
way, of our foreign regime.  We tend 
to damn it, bell, book  and candle. 
But my own feeling  is this: that 
while it may have been administered 
by  a  foreign  regime,  that, in es
sence,  was based on  unacceptable 
principles  of  civilised  criminal 
jurisprudence.  As our  own  Chief 
Justice has remarked, there is noth
ing radically wrong with our system 
of criminal jurisprudence, and  with 
our procedure.  The defect is to be 
found in the machinery, in the per
sonnel.  That is where  I feel that 
the whole approach to this problem 
has been wrong.  We have—at least 
the  Select  Committee—have sought 
to approach it in a kind of mechani
cal way.  They have thought that by 
tinkering with the  provisions here 
and some provisions there, you can 
change the whole basis of this par
ticular administration.  My own ana
lysis is this:  I believe that most, if
not all, of our ills stem  from  the 
fact that your system of administra
tion suffers from what I regard  as 
moral  nihilism.  There  is  a  moral 
paralysis which benumbs the whole 
system of criminal administration in 
this country.  What is  the reason? 
That is the reason for all your ills. 
The fact that there is perjury,  the 
fact  that there  is fabrication—all 
these ills are due to this main, fimda- 
mental cause  which,  as I said,  is 
moral  nihilism  which afflicts and 
paralyses your criminal  administra
tion.  What is the cause?  That cause 
is not going to be removed by tinker
ing with the provisions here or tamper
ing with a provision there.  It is  a 
deep  moral  menace, and we will 
have to get to  the bottom  of  it. 
Your system of criminal admini*rtra-

tion is polluted not  at the sourcê 
because the source is the legislature, 

but from the very beginning.  What 
is the beginning?  I do not want  to 
offend the Home Minister.  He gets, 
very  indignant,  righteously.  Sir, 
when we talk of his police oflftcers 
or his Magistrates.  But let us accept 
the realities.  What are the realities? 
I am not doubting the fact that we 
have many conscientious  investigat
ing officers, highly estimable  Magis
trates.  But the fact is that in  the 
investigation  stage, by and  large, 
you get investigating  officers  who 
are people who  are conscienceless. 
They  are  utterly  unscrupulous.
•What is their stock-in-trade?  What 
is  their repertoire  of  the  average 
investigating officer?  It is only fab
rication; fabrication of the case diary. 
I find in the Punjab and some other 
States,  fabrication is a  matter  of 
course.  Fabrication  of an  alleged 
discovery of a weapon  of  offence, 
fabrication of  the seizure  memos. 
Their  stock-in-trade  is fabrication. 
The current of your  administration 
is polluted from that point at  the 
very beginning and that evil breeds 
evil.  I am not suggesting that there 
is no evil, but, as  I said, the evils 
derive from the persons  who  are 
associated with your  administration, 
not from the procedure and not from 
the system.  In nine cases out of ten, 
the  investigations  are  tainted.  It 
leads to that evil.  That evil breeds 
further  evils.  It sets up a process; 
it becomes a vicious circle.  The ac
cused feels that he could meet that 
evil only by another evil.  He feels 
that to meet the fabrication by  the 
police, he himself must fabricate his 
defence, and not seldom, some mem
bers of the legal profession too, feel 
that in repelling  all the evils  of 
fabricated cases, they shall be justi
fied also by ûing those instruments 
which the police use all too readily. 
You have no  check  on  this  evil 
which enters into the  current even 
from the magistracy.  Until,  as  I 
said, your  judiciary  are separated 
from the executive your Magistrates 
will  in  most cases be merely  an 
extension of the evil which is pro-
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jected into the stream at the investi
gation stage by your  police.  Your 
Magistrates are virtually, merely, an 
extension of your Police  system in 
this country.

Sir, my own feeling is that this 
who3« basic problem has been evad
ed, because we  have sought, as  I 
said, not to look at tihe problem from 
which all these evils flow, with  the 
result that certain recommendations 
have been made which are not only 
to improve the position.  What are 
they going to do?  They are going 
to strengthen all the evil tendencies 
in the present position; they are go
ing to strengthen  the  Police; they 
ar« going to strengthen  the Magis
tracy.

Sir, we have been  treated—I am
not pointing a finger at  the Home 
Minister—̂to the  slogan of  “quick 
justice and cheap justice.”  As some 
hon. Member pointed out, it may  be 
quick justice and it may be to some 
extent cheap, but it won’t be justice, 
'rhe quickness will  be at the  ex
pense  of the unfortunate  accused. 
Whatever quickness is sought to be 
achieved, whatever  speed is sought 
to be effected is going to be done en
tirely at the cost of the accused.  I 
believe Members  have already un
derlined the fact that delay does not 
derive from the defence.  Where 
3̂our most inordinate  and in  most 
cases your most iniquitous delay to
day?  It is in the investigation stage. 
Only the other day I had occasion to 
bring such cases to the notice of the 
hon. Railway Minister.  This is not 
an exception; it is  an instance  of 
what almofit normally happens.  Rail
way men also are  subject to  the 
criminal law of tĥ laiid, but they 
have this imfortunate provision tiiat 
as soon as they are arrested,  they 
are immediately suspended and  put 
on one-third pay and the cases are 
brought to the notice of the Railway 
Minister.  After being arrested  the 
Police take in these cases  between 
two to tiiree years to present a com
plete chalan; two to three years  to 
complete an  investigation in  theft

cases, or in cases  of -abetment  of 
theft.  And all this time these un
fortunate people are  put on one-. 
third their salary, starved and tor
tured to death.  Three years for the 
presentation of a complete chalan and 
then another three years for the caser 
for judgment in a magisterial court. 
If tihe Home Minister was really in
terested to achieve speed, then  this 
is where his first attack should have 
been  directed—at  the  investigation 
stage.  That is way  you get these
lordly, leisurely  gentlemen  of  the
Police,—a law unto themselves and a 
terror  imto  their  fellow-citizens.
That is why you get your most in
ordinate delays.

But here perhaps I am unfair  to 
the Home Minister.  I was  reading 
the report which emerged from  the 
Joint Committee and I think it was 
his intention to put some kind of  a 
limit on the period of investigation.
I do not know, but if that was his 
intention then I say  the blame for 
the removal of this limit must rest 
with the members who aflfixed their 
signature to the majority report.

Mr.  Deputy-Speaker;  Even  now 
when the accused is in jail, or  has 
been remanded and the investigation 
is not over, or the case is not over̂ 
within sixty days, he must be  en
larged on bail.

Shri Frank Anthony:  That  is  a
very anaemic  kind of  concession. 
What does it mean?  Enlargement on 
bail  is  not  a  mandatory  pro
vision; it is a provision  within the 
discretion of the Magistrate.  He  is 
not obliged to enlarge the man  on 
bail if the police take more than six 
months to complete their  investiga
tion.  He is not bound to enlarge the 
man because of delay  in  investiga
tion.  He may refuse to enlarge  the 
accused, and  that poor  chap  will 
languish in jail.  It is a discretionary 
power.

Pandtft  Thakor  Das  Bfaargaya:
There is no provision here so far as 
investigation stage  is concerned;  it 
applies only to the trial stage.
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Shri Frank Anthony:  I  thought
the Home Minister had intended  to 
limit the period ot investigation, but 
perhaps I was giving a tribute  to
whim which he does not-----My hon.
Iriend says there was no suggestion 
at any time to limit the period  of 
investigation.

I have dealt with the question of 
«peed.  If the Government  wanted 
justice, to be done, I say that  the 
first and the most  elementary thing 
for them to do was to have ensured 
the separation of the Judiciary from 
the Executive.  But  what has hap
pened.  In this Bill the position  of 
the Police has been  strengthened; 
the powers of the Magistrates  have 
“been enlarged; the scope of the sum
mons procedure  has also been  en
larged: which means  that  accused 
persons will be dealt with to a grea
ter extent in a summary  way and 
that they will have less opportuni
ties for appeal.  That, in effect,  is 
the outcome of this Bill.

I say with all respect that the do
minant motive  in the  approach to 
this Bill has been the executive mo
tive.  The Executive  seems to  be 
haimted by the fact that there is an 
unduly high percentage of acquittals. 
The spectre of his alleged  unduly 
■high incidence of acquittals seems to 
haunt them.  “How can we reduce 
this incidence  of  acquittal?  How, 
conversely, can we increase the inci
dence of convictions?”  My  respect
ful submission is that is the motive 
which has inspired  the  whole  ap
proach to the  amendments In  this 
Bill.

Sir, as I have said Members seem 
to have fallen into this error of ap
proaching the provisions  piecemeal, 
of considering each in its own way, 
detached from any consideration  of 
juristic principles or concepts.  Take, 
ior instance,  the propose  amend
ment to section 162.  It has already 
been dealt with  at great lengtti.  I 
can only feel that members have ac- 
ĉted the amendment ih this spirit. 
**Well, we are not giving away  too 
much; the accused  can  contradict

with the case diary;  why not also 
give an equal right  to the iM*osecu- 
tion?”  The whole approach has been 
an imcritical,  unscientific  and un- 
jurisdic approach.  My own  feeling 
is that because of ttiis approach, by 
trying to come to some  make-shift 
arrangement with the Home Minister 
we have fallen into a grievous error. 
To my mind Section 162 in common 
with  the two  provisions  regarding 
committal and warrant  procedure,— 
these  three  provisions  represent 
nothing but legal abortions.

Take Section  162.  What  is  it? 
What is the fundamental concept  or 
principle  behind Section  162?  We 
are accustomed to talking big.  After 
all what are we seeking to do?  We 
are not seeking to build something 
in a trial and error way, in an em
pirical way,  in  a  superficial  way. 
We  are  building  some  kind  of 
mechanics which will give us justice; 
we are seeking ostensibly I believe 
to develop and to broadbase a system 
of civilised  criminal  jurisprudence. 
Now, what was the concept or  the 
principle implicit in Section 162.  It 
was a fundamental principle.  It is 
this: that the accused shall have the 
right to contradict the witness with 
the statement which was in the com
plete control  of the  investigating 
officer.  Why?  The statement in the 
case diary is completely the creature 
of the investigating oflBcer.  "niere is 
absolutely  no restriction,  no safe
guard.  I am not going to elaborate 
the position.  We know to what ex
tent these statements  in the  case 
diary are mutilated, to what extent 
they are forged and to what extent 
they are abrogated.  I say that  in 
nine cases out of ten the  statement 
in the case diary never  represents 
the actual statement of a prosecution 
îtness.  For that reason Section 162 
contained a fundamental principle of 
criminal jurisprudence.  Because the 
investigating officer could write what- 
êr he liked in the case diary, the 
accused must have the right, if  he 
fed desired,  to contradict—only  to 
contradict—the  prosecution  witness 
«dth that statemlent,  because, then, 
to some extent that would act as  a
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[Shri Frank Anthony] 

controlling inhibition on the investi
gating officer.  Now what is sought 
to be done?  We have  prostituted 
the  fundamental  principle.  I use 
that  word  deliberately.  We  have 
taken away the fundamental  right 
from an  accused i>erson.  We have 
not only given an equal right to the 
investigating  officer  but  we  have 
given him complete control by this 
provision.  Why?  So that he  can 
fabricate statement  under 162 and 
he will because you have now placed, 
in terms of  this new provision,  a 
premium on fabrication.  My friend 
assumed an arch-fabricator and goes 
and says:  *we will now give you  a
right and place a premium on  the 
fabrication’.  Even  if  the  Home 
Minister goes into the witness box 
and affirms  ‘I  never  made a state
ment’ it will  not  be  heard.  The 
police officer is a most  respectable 
man!  If any accused appearing be
fore the Court says ‘I never  made 
that statement’ that will be discre
dited without  going  into  by  the 
fabricated evidence of the investigat
ing officer.  It is a travesty of  the 
fundamental  concept,  of the  right 
given to the accused person.  It  is 
not like this; if  you have a right, 
why not the police have the right? 
It was meant for the benefit of  the 
accused and the accused only.  To
day you have effaced that benefit; you 
have given c<̂ pletely that benefit to 
the police.

I feel that  if this  provision  is 
passed, it is much more honest for 
us to say in this House ‘look here, 
we are not concerned with any  of 
the provisions of criminal jurisprud
ence; we are not concerned with jus
tice and fairplay; we are only con
cerned to produce  a perfect police 
pattern; we are concerned  only  to 
place the seal of police State.’  Do 
that and we will  not  be  deluding 
ourselves.  Do that and we will  not 
be trying to delude  the people  of 
this coimtry.  I say that I do not 
believe that  the Members  of  the 
Select Committee applied themselves 
to the fundamental  concept behind

this Bill.  Certain rights have been 
given to the accused  person.  This 
was a right given to the accused per
son and the accused only.  You take 
away that right and you give a much- 
greater right to the police.  You give 
a right in the first place to the police 
to do what they like with the  case 
and with the facts that are there and 
then to use them to  discredit them. 
You may well delete section 162 be
cause today it gives  an advantage 
which is intended to be that of  the 
accused to somebody else.  You take 
away that advantage and give that 
advantage—̂ whether you intend it or 
not—to the prosecution.

There are many provisions which i 
could have dealt with.  I only dealt 
with what I regard to be the funda
mental principles  running  through 
our  system  of  criminal  juris
prudence.  I  now  come  to  the 
procedure with regard to committal 
and warrant cases.  What have  we 
done here?  I understand that  the 
procedure so far as committal  stage 
is concerned is objectionable and the 
warrant procedure  to be  infinitely 
more objectionable.  I do not under
stand why this  should  be so.  We 
drag a person and make him an ac
cused.  We drag him to the Court. 
We gag him.  The thing is not only 
revolting; to  my mind, it is some
thing which is quite fantastic.  Evi
dence is presumably  being  led  in. 
his presence.  Why not make it in 
camera? Why should he be dragged 
to the Court for all the good  that 
his presence Ynay do there?  In  na 
system of civilised jurisprudence  is 
an accused person made a party  to> 
an enquiry or trial and then say that, 
he shall not be a party to that en
quiry or trial.  That is what I do 
not understand.  If the  prosecuting' 
officer, leads the witness, intimidateŝ 
him and abuses him and  shows all 
his antics, why have an accused per
son to stand there and watch it as a? 
silent  onlooker.  If  a  Magistrate' 
chooses to improve on the antics of 
the  police  officer,  there  also. 1!
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tiave  to  stand  gagged.  He 
can  be  led,  tutored,  intimidat
ed but  I cannot  say  one  word. 
What is the point of dragging me and 
making me a silent onlooker, a%  I 
said?  It is nothing more than a tra
vesty of the  principle.  When  the 
evidence is recorded in my presence, 
can I interrupt?  No.  That is the ac
cepted principle of law  and equity 
but you say ‘No.’.................

Pandit  Thakur  Das  Bharffava:
Examination-in-chief  and  not̂ evi
dence.

Shri Frank Anthony:  But what is
the fundamental principle of making 
him present? When I am an accused, 
whenever I am  bound to  appear, 
then I appear but  I  have  got  the 
right to participate in these proceed
ings.  That  is  the  fundamental 
principle.  You can say;  ‘we  will 
make a concession.’  You  can  be 
present but you  cannot  participate 
in the proceedings.  It is a gross and 
flagrant violation of the very funda
mental concept of criminal jurispru
dence.  I do not  understand  this.
This is one of my grave  objections 
to  this  procedure.  Let  us  do 
away  with  these  proceedings
altogether.  You just record, call it 
evidence, call it what you like. But 
you do not record the whole  case. 
That  is  what  happens  in  the 
committal  proceedings.  Only  the 
eye-witnesses  are to be  examined. 
Then, the Magistrate  may  examine 
me  as  an  accused person.  Here
again you are perverting the funda
mental principle of criminal  juris
prudence.  You are asking me, as an 
accused person, to be subjected to an 
examination, to disclose my defence 
before the prosecution disclose their 
defence. Only eye-witnesses need be
examine’d;  all  the other witnesses 
will be separated.  Yet the Magistrate 
may examine me  at his discretion. 
The examination-at-large  is another 
thing.  Two eye-witnesses  are pro
duced.  Although I am not allowed 
to let in substantial evidence,  I may 
have a right to have the discovering
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instrument  as  every  investigating 
officer says about this. I am allowed 
to discover the instrument of offence 
but no evidence is  given on the cir
cumstantial evidence, wi& regard to 
relationship,  with  regard  to  the 
motive. All that  need not  be  led. 
Only two eye-T»4tnesses will be exa
mined  and I  am  examined.  The 
Magistrate may examine me at large. 
My whole defence is disclosed.  I do 
not know what the prosecution  is 
but  you give  this opportunity  to 
these people which they will use over 
and over again for patching up their 
prosecution cases.  I just do not un
derstand.  First  of all, you do not 
allow me to cross-examine.  This is 
inalienable right of an  accused per* 
son that before I make or I can  be 
made to make a statement, I must 
have  the  right  to  cross-examine, 
cross-examination vis-a-vis  defence 
so that I can  make  a  rationable, 
coherent and full defence.  You  do 
not allow me to cross-examine vis-a- 
vis defence.  You ask me to make 
statements. The whole thing is mon
strous perversion of the most funda
mental concepts of criminal  juris
prudence.  I may be as innocent  as 
a day at dawn.  You are fixing me; 
the police can fabricate anything  in 
the investigation stage and they will 
fix them under 164.  My defence  is 
at large.  Every  fundamental  con
cept, as I said,  of  criminal juris
prudence which  we  have subscribed 
to and which  were  being hallowed 
all the time, have  been negated and 
travestied in this Bill. I am not wor
ried about 162 or 342; I am worried 
about this perversion  of our whole 
system  of  jurisprudence;  that  is 
what I am worried about.

There is only one other point  to 
which I want to make a brief refer
ence.  It has been elaborated  upon 
already, with regard to the proposed 
change in respect of defamation  of 
public servants. Here again I sincere
ly hope that Members of the Congress 
Party will not be issued a whip. This 
is not a matter which should be in
habited by party considerations.  It Is 
much too fundamental to the country.
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L̂ ri Frank Anthonyl

It is not a question of vested interests 
here.  It is a question of giving to the 
people something which can be tested 
^d which will stand the test of civi- 
Used jurisĵudence.  Here again it is 
a question of defamatiqn. It has not 
to be argued; it is self-evident.  The 
proposition, as I say, is utterly unten
able. You are seeking to elevate  a 
certain class of persons, you are seek
ing almost to place them above  the 
pale of law. You are certainly plac
ing them above the ordinary law of 
the  land.  It is most  objectionable. 
Whether it is Government’s intention 
to crush the Opposition or to destroy 
a free press, the fact is  that  that 
allegation will be made and the Gov
ernment will be in no position to re
fute that allegation.

Once again may I say this that I feel 
that these provisions—and I am only 
on the basic  provisions—negate all 
your fundamental concepts of juris
prudence.  I do not think Dr. Katju 
wanted to negate them.  But what do 
we do?  First, we do not allow an 
eccused to intervene in an enquiry 
or trial to which he is ordered to 
come. Then we do not insist on  the 
police  disclosing its  case. On  the 
other hand we insist  on the accused 
disclosing  his case.  We allow  the 
police, the prosecution to patch up its 
case. All these provisions, as I say, 
flouts  the  fundamental  principles 
which it should be the concern of this 
House to guarantee to the people of 
this country.  And I say this—and I 
think everyone will agree—̂that the 
test of the civilisation of a country 
is the progressiveness of its criminal 
jurisprudence.  If we accept this Bill, 
whether the Government or the exe
cutive likes it or not, it will be said 
that today an intolerant or an irres
ponsible executive is not  concerned 
with tests ot civilisation, is not con
cerned with a civilised code of crimm- 
al jurisprudence.  It is fundamental. 
If the House places its seal on this it 
will place this country outside  the 
pale of civilised countries. By adopt
ing this Code which is a reactionary 
code it will damn us with the stigma
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of deliberately  entering 
kind of primitive society.

into some

Dr. N. B. Khare: This Criminal Pro
cedure Code is an  ancient law,  en
acted by the British.

Shri M. D. Joshi (Ratnagiri South): 
What do you mean by ancient?

Dr.
tient.

N. B. Khare: Patient.  Be a pa- 
Come to me.  I will treat your

It is an ancient law enacted by the 
British-  One of the objects of the law 
was to harass and cow down subject 
people.  Anyone would have expected 
rationally  that within a  reasonable 
time after the establishment of inde
pendence  the Republican  Congress 
Government would come forward to 
amend this  obnoxious law we have 
had,  in  the  most  comprehensive 
manner and bring a measure before 
the House.  But  eight  years have 
elapsed and this has not been done. 
Instead of that what do we find here? 
We find an ill-conceived measure, a 
mischievous  measure,  a  measure 
malicious against the opposition party.
I cannot  imderstand  this.  We  are 
minting such laws like minting money. 
This  tendency is  deplorable.  This 
tendency of this Government has been 
deprecated outside the House in one 
of his pronouncements by no less a 
person  than  the  Speaker.  What 
would have been lost if the Govern
ment had waited for the report of the 
Law Commission  and then brought 
forward such a measure which would 
be befitting to its independent status? 
After all the Criminal Procedure Code 
and the Indian Penal Code are co
related, inter-related.  To improve or 
amend or  vitiate one  without the 
other is farcicaL

An Hon, Member: They are twins.

Dr.  N. B.  Kliare: The  declared 
objects of this Bill are  two. They
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fp:e very  laudable and benevolent. 
One of the objects is to give facilities 
to the accused in his  defence, more 
and better facilities.  And the other is 
speedy disposal of justice, in a nut
shell.  But the  Criminal  Procedure 
Code is not responsible for the law's 
delays.  Who is responsible for these 
things?  Inexperienced  investigation 
n̂d inefficient and dilatory Magistracy.

The remedy  that the Government 
finds for this is revival of honorary 
magistrates, that institution which the 
Congress  condemned in imequivocal 
terms in the British days.  And what 
else?  Extension of section  30 to all 
the States of India except Jammu and 
Kashmir.  Even  the Home  Minister 
£aid once that it is due to procrastina
tion in police investigation that  the 
law’s delays are caused and not due 
to any other cause.

I am not at all  surprised at the 
Government  bringing  forward  this 
measure before the House because the 
real object of the CJovemment is quite 
different.  It is also two-fold.  One is 
safeguarding the interests of the pro
secution and not the accused.  For this 
they are seeking to extend section 30. 
And this is nothing but an instru
ment of repression.  It has been said 
so by the UJ*. and Bengal Govern
ments and they are against this pro
vision.  The second real object of this 
measure is protection of Ministers.  I 
am not at all  surprised about  this 
activity of the Government  Because, 
after all, the Hindi word if

it is sanskritized and then analysed, 
comes to Ka plus Angrez,  Avagraha 

tf" is not written.  When the pra- 

tyaya ka is put before a noun it means 
a base  imitation of that  particular 
thing.  For instance Kapurush m<ians 
a base imitation of  man.  The i*ni- 
tyaya ka placed  before  the wvrd 
Angrez means a base imitation of Ihe 
English.  It means nothing else, and 
they  are doing  this, imitating  the 
English.

Mr. Depîy-Speaker: Has it got ;us 
meaning after the hon. Member aiift 
it? ’

Dr. N. B. EJiare: Yes, y«s.  There
fore the  approach of the  Con^̂  
Grovemments towards this law of de
famation is now made equivalent to 
the approach of the British Govern
ment to section 124A of the Indian 
Penal Code.  At  that time it was 
section 124 I.P.C.,  disaffection.  This 
time it is  section 500,  defamation. 
Disaffection is made equal to defama
tion.  It is with the same object there
fore they have made a  provision to 
get the offence of  defamation of a 
Minister by a person prosecuted by 
the State.  This is a most monstrous 
provision.  You can  imagine  what 
will  happen in a case, an individual 
versus the State. All the resources of 
the State could be used against the in
dividual who will be left in the lurch. 
You cannot also forget the psychologi
cal effect it will have on the mind of 
the Magistrate, of the whole Govern
ment being on the side of the prose
cution.  This is most mischievous and 
maUcious.  After  all,  there  is  no 
necessity for giving this safeguard to 
Ministers,  because they are,in the 
very nature  of things controversial 
figures, and they must put up with and 
they cannot  escape the  democratic 
obligation to  defend themselves at 
every stage for their activities.

Then  there is  one more  lacuna. 
There is section 197 of the Criminal 
Procedxire Code which has not been 
touched.  Recently in a judgment by 
the High Court of Judicature, Nagpur, 
they have held that a Minister is a 
public servant and therefore he cannot 
be prosecuted, unless there is the pre
vious sanction of the Governor.  And 
now, if the Governor does not sanction 
at all,  then where  is the  remedy? 
There is no remiedy kt all.  And what 
is the  condition that  arises?  The 
condition arises that a Minister can 
commit any offence under the Indian 
Penal Code  and get away scott-free 
with  it.  Is  it  imaginable?  Is  it 
tolerable, I ask  you.  Therefore, by 
this law Ministers would be created 
as a privileged class of super>m̂, as 
if  they  descended  directly from 
Heaven.

Shri S. S. More: From Brahma.
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Dr. N.  B.  Khare: From Brahma. 
This is r6ally & discriminatioii  a]- 
most against the spirit of the Consti
tution and should not be tolerated.

Now, let us compare British demo
cracy with Indian democracy.  We al
ways glory in copying the British. We 
always  quote May's  Parliamentary 
Practice  and other  things and  the 
British Cabinet system.  What is the 
condition  in  Britain?  If  even  the 
breath of a scandal touches a Min
ister, the Minister voluntarily offers to 
resign and asks for an enquiry.  And 
here, even if there is persistent pro
paganda against a Minister about cor
ruption etc., in the Press, on the plat
form, in the law courts and the legis
lature, the Minister is there in spite 
of this.  He sticks to his office like a 
black ant sticks to a sack of jaggery. 
This is  really intolerable.  Even the 
highest organs in  the administration 
fail to institute  an enquiry or refuse 
to do so.  It is most deplorable.

Goldsmith once said in one of his 

poems:

“Laws grind the poor

And rich men rule the law".

I say with equal cogency:

“Laws grind the gentlemen 

And Congressmen rule the law”.

Some Ministers are so indispensable 
thfit  they endear  themselves  to the 
highest authorities on account of their 
corruption.

Shri M. S. Gnmpadaswafiiy: Madhya 

Pradesh?

Dr. N. B. Khare: I don̂t know. Some 
are also so superlatively self-possessed 
of their extreme importance and in- 
dlspensability that people regard them 
as Indrat  Chandrâ  Varund̂ Surya, 
mata, hhrata, suta, pita, vanita, kanta, 
and what not. WT

Therefore, for such Ministers thi» 
Bill is provided.  The Bill has com
pletely failed in its purpose to expe-̂ 
dite justice absolutely.  And if it is 
not  opposed, >t  will  lead  us  to a 
Police State if we have not already 
reached that culmination.

Shri N. S. Jain (Bijnor Distt.—South): 
This Code of Criminal Procedure as it 
has  emerged from  the Joint  Select. 
Committee is, no doubt, an improve
ment upon the original Bill.

Pandit Thakur Das Bharsava: In cer
tain respects only.

Shri N. S. Jain: In certain respects 
only, I agree.  But while persuing the 
Select Committee Report, I was rather 
intrigued to find that the hon. Mem
bers constituting that  Committee did 
not try to define, at least while amend
ing certain sections, in their mind as 
to what are the fundamentals of cri
minal law and criminal, jurisprudence. 
As was previously said, it seems that 
the sections were taken piecemeal and 
there was a spirit  of accommodation 
between the hon. Home Minister and 
perhaps some gentleman who wanted 
certain amendments to be made there
in, and in that spirit of accommoda
tion, they forgot all about what the 
result would be. I quite appreciate the 
anxiety of the hon. Home Minister to 
see that this criminal justice is made 
speedy and also cheap, but that speed 
and cheapness should not be at the ex
pense of the fundamental principles of 
criminal jurisprudence as we know as 
yet.  Unless you change, as I said pre
viously in my remarks, the fundamen
tals  of  criminal  jurisprudence  for 
India, it will not be wise to change 
only certain sections in the Criminal 
Procedure Code.

Now, I will try to take these things 
seriatim, if possible.

The first thing I am going to say Is 
about section 14, about the honorary 
magistrate.
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Shri N. S. Jain: It is a section of the 
Criminal Procedure Code, and clause 4 
of the Bill.  I may at once say that I 
totally disagree with it.  I know that 
when our friend the hon. Home Minis
ter was there in the United Provinces as 
a Minister, when pressed about  this 
system of  honorary Magistrates,  al
though he agreed that there were cer
tain difficulties and there were certain 
bad things about it, took the cue from 
the English system that there were al
ready Magistrates  there, and  so we 
can take this honorary service from the 
people  and there  is nothing  wrong 
about it.  And  when the  hon. Home 
Minister was speaking this time in the 
House  yesterday, he  said that  in 
Uttar Pradesh there are certain com
mittees which recommend the names of 
these honorary Magistrates.  I know— 
I know of my district also—but I may 
submit with due respect  to him that 
those committees and the names which 
are recommended by these committees 
are perhaps sometimes worse than what 
the District Magistrates of the old times 
used to be or used to recommend. After 
all. when you want to give the power 
to imprison a man, you want to create 
a judicial court and you give the selec
tion of that judicial Court in the hands 
of those persons who aze perhaps en
tangled in some political field or are 
absolutely ignorant  of law,  naturally 
mistakes  are  bound  to occur.  In 
America they have got elected Judges 
and elected judicial officers, but not so 
in India.  We have got to see the level 
at which we are working here, that 
the elected officers in the judiciary will 
not at all be liked by the people as 
such.

An Hon. Member: Clause 14?

[Pandit Thakur Das Bhargava in the 
Chair-\

3 P.M.

I may not give instances, but I can 
without fear of contradiction say that 
if you talk to the people as such, and 
I know very well as a legal practitioner 
there,  everybody  comes  and  says:

“Well, Sir, we want our case to be 
transferred  from the  Court of  the 
honorary  Magistrate;  we want  our 
case to be transferred from the Court 
of the Magistrate who is a local man̂ 
there, who has got such and such rela
tions with so and so,  and we do not 
want our case  to be tried  by him,” 
Naturally, when we know that a person 
who is sitting as a judicial officer is a 
local man and has got local prejudices 
and the man against whom the case is 
there perhaps may not be in the good 
books of that person, though it is very 
difficult to prove it before a Court of 
law or before a superior Magistrate so 
as to get the case transferred on that 
ground, but the thing is there. I know 
of  Magistrates  in  my  own  dis
trict,  who  are  absolutely  handi
capped in  the  discharge  of  their 
duties,  but  they  are  there  be
cause of certain patronage.  All these 
things naturaUy  do not  inspire confi
dence in the justice which people get 
from certain Courts. So, I do not know 
why our hon. Minister should be so 
much  concerned about  keeping these 
Honorary Magistrates.  Of course, he 
has tried to make it a little more wel
come to the people,  by saying that 
their  recruitment will be  under the 
rules.  Well, the rules about that could 
have been  made even  without this 
amendment.  Even  now, without this 
amendment,  any  State  Government 
could make these rules, and say, under 
such and such rules, these Mpgistrates 
would be selected, and they should have 
such and such quaHfication, and so on. 
There will  be no difficulty  in doing 
that, even if this amendment were not 
there.  Although  the  rules  may  be 
there, under which they may be ap- 
pomted, the fact remains that they are 
local  pebple with  local bias,  and in 
most cases, they are selected. I may 
say, from the groups who hold positions: 
of mfluence there, and above all, from 
ôups, wWch  are not, as  my hon, 
friend said a  Uttle earlier,  from the 
ôple, t.e. from the ordinary run of 

ex-rajahs,
-̂Maharajahs,  or  ex-zamindars 
Though they have lost their power aŝ̂ 
zamindars. still they want to hold their 
prestige  through these  ofBces.  So, r
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think the sooner this system is finish
ed, the better it is both for these Hono
rary Magistrates  and for  the public 
there.

The second point I wanted to draw 
the attention of the hon. Home Minis
ter to was about section 30. Much has 
been said about it already, and I would 
not take  much time in  dealing with 
that.  I would only say this, that when 
the hon. Home Minister was saying that 
there are Judicial Magistrates in Uttar 
Pradesh, and that they are trying to 
separate the judiciary from the execu
tive, I was rather rubbing my eyes in 
•wonder.  I live m Uttar Pradesh, and I 
have seen  also how  the judiciary  is 
being separated  from the  executive 
there.  I think it is worse now than 
what it was before.

So,  now. they  have «ot  Judicial 
Magistrates. If you just see what these 
Judicial Magistrates are,  I think you 
will pity them.  I had a talk with most 
of them, and they have cwne to me. 
They are  all temporary  people just 
drawn from the Bar.  And only such 
persons enter it as have got no prac
tice at the Bar. because they are being 
paid only Rs. 250 or Rs. 300, with no 
prospects for future, with no incre
ments, with no time-scale and so on. 
At the same time, they are temporary 
also.  Their  promotion etc.  depends 
upon the reports  which they receive 
from the  District Magistrate  of the 
district to  which they are  attached. 
You can well understand how a judicial 
officer would function, who depends for 
his promotion or for his being retained 
in service, on rfeports from the District 
Magistrate.  Can you call such a Judi
cial Magistrate as a person not under 
the influence of the Disti'ict Magistrate? 
In fact,  we do  not want  such eye
washes.  We must be honest and clear 
about things.  Either we have got to 
separate the judiciary from the exe
cutive, or we have not got to do it. 
If we have got to do it. we must do 
It honestly. When these Judicial Magis
trates have talked to me, they have 
satd»  wfisrt can we  do, you  expect
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honesty from us, you expect that we 
should remain above everything, you 
have got cases even against the exe
cutive, where there is the police etc., 
and you want justice even against the 
executive, but you >_uow our lot well, 
our lot is that if the District Magistrate 
writes one  note against us,  we are 
gone.

An Hon. Member: Why do they come 
to you?

Shri N. S. Jain: Because  they  are 
friends.  They come  and talk,  they 
meet and mix in the club, and so on.

If you ■ look to section 30, what do 
you find?  And that is exactly what 
I was going to draw the attention of 
the  hon. Home  Minister to.  If he 
really wants that these powers should 
not be bestowed upon those Magistrates 
who are in  the executive  side, then 
perhaps, there would have been some 
sense in it.  If he wants to confer 
these powers  only on  the Judicial 
Magistrates, even then it would have 
been something.  But, no; section 30 
says that even the District Magistrate 
who. is in charge of the whole execu
tive in the district may be invested 
with these powers.  Here, there is not 
even that show of the separation of 
the judiciary from the executive.  If 
they  had said  that they  shouild be 
Judicial̂agistrates. then it could have 
had some sense, at least a show of the 
separation of judiciary from the execu
tive.  But here,  they say  that  the 
District Magistrate  may be  invested 
with these powers.  If you can invest 
the District Magistrate with section 30 
powers, I do not know how the things 
would stand, so far as the separation 
of the judiciary from the executive is 
concerned.  So. I  would  respectfully 
request Government  to see  that this 
section 30 is not brought in in the waj 
it is being brought in now.  I also 
think that this section 30 might be an 
ultra vires provision.  In one of the 
opinions which we receivea, attention 
was drawn to this fact saying that this
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matter is pending before tbe Supreme 
Court.  I think one of our colleagues 
here has said already that it is being 
argued in the Supreme Court, and we 
should await the result of that.  This 
is my second point.

The third point which I wanted to 
deal with is the amendment̂ hich .has 
been suggested regarding the procedure 
in committal proceedings.  As I said 
earlier, I am for the abolition of these 
committal proceedings.  But I do not 
understand how these provisions have 
been accepted, by the hon. Home Min
ister, under which these committal pro
ceedings have been allowed to remain 
practically in the same form, but with 
truncated right to the accused regard
ing some of the provisions in it. Either 
there must be committal proceedings, or 
there should be none.  If there is to 
be committal proceedings, thenlt should 
be in a proper way.  T can well under
stand if the accused is straightaway 
brought before the Sessions Court, as 
he is brought before a Magistrate, and 
since the  papers have  already been 
provided to him, he can make up his 
case, and the prosecution and defence 
will go on as such.  But in this case, 
what  is sought  to be  done?  As it 
appears, it looks more or less like a 

sort of compromise.

What does sub-section (4) of the pro
posed section 207A say?  It says:

‘*The Magistrate shall then pro
ceed to record the statements of 
the persons, if any, who may be 
produced by the prosecution as wit
nesses to the actual commission of 
the offence alleged;.....”

That means that it depends upon the 
police or the prosecution to produce any 
man they like, and to withhold anyone 
they like.  Further, the accused shall 
have no right to put any questions to 
them.  That has already been said in 
this House.  What I am submitting is 
that not all  the witnesses  would be 
put before the committing Magistrate, 
but 01̂2  witnesses as the police 
may like to put.  Why should it be 
so?  If you read sub-section (17) of

section 207A  proposed, you  will see 
that it reads:

“Notwithstanding anything cod- 
tained  in this  Code, an  inquiry 
under  this  section shall  not be 
postponed or adjourned merely by 
reason of the fact that any wit
ness whose statement is to be 
recorded under sub-section M) Is 
absent or that anyone or more of
the accused is or are abswit......”
Why?  If it is a question of speed

ing  up, I  quite  agree.  Then why 
should time be taken at all in these 
shadow committal proceedings?  What 
i.=;  the use?  The police can  put in 
only one  witness and  then say the 
others ar6 not coming.  Even if all the- 
accused are not there, the proceedings 
continue.  That is  just an  eye-wash. 
So, without insisting on committal pro
ceedings, let us understand what we 
want.  What privilege or what rights 
do we want to give to the accused— 
they may be in the form of committal 
proceedings or  they may be in  the 
form of trial as such?  What I under
stand is that file most coveted rights 
of the accused are: (1) to know the- 
case fully, which he has got to answer, 
(2) opportunities to cross-examine the 
prosecution witnesses and (3) opportu
nities to  produce defence  witnesses. 
These are the three fundamental rights 
which are to be given to the accused. 
What do we find here?  We find, in 
the committal proceedings as envisaged 
in this amended Bill, no such right is- 
allowed  to the  accused; he  is not 
allowed to  cross-examine.  The  only 
thing you can say is, he would thereby 
understand his case. He will understand 
it by the copies which he would have 
received and which had already been 
provided in the Bill as such.  What I 
also said in my earlier speech on this 
Bill was. let us first make up our mind 
as to what privilege we want to give 
to the accused regarding cross-exami
nation.  That is the most fundamental 
thing.  Do We want to give only one 
opportunity to  the accused  to cross
examine the witnesses or do we want 
to give two opportunities?  That is the 
thing we have to decide.  As yet, in 
Sessions cases—not only in  ŝsions
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cases but even in warrant cases—two 
opportunities clearly—and three oppor
tunities at the will of the Court— were 
allowed  to  the  accused  person.  In 
summons cases, only one opportunity 
was  allowed.  That was a  difference 
becai:Be of the seriousr.ess of the case 
and the seriousness of the offence in
volved.  So, if the hon. Home Minister 
feels that even in most sencus cases 
like murder  and dacoity,  only one 
opportunity to crosc-examine should be 
sufficient, I have nothing more to say.
In that case, I would say kindly scrap 
these committal proceedings for they 
are only a waste of the time cf the 
Court and of the prosecution and of 
the defence; it only involves more ex
penditure for the defence without an 
equivalent advantage and only gives the 
accused one opportunity to cross-exa
mine the  witnesses in  the Sessions 
Court. What everyone of us here, who 
has been practising in criminal courts, 
had been emphasising is that we want 
two  opportunities of  cross-examma- 
tion.  Perhaps, it may be asked why 
two opportunities.  Because, in cross
examination.  when first  the witness 
ômes,  it is  not necessary  that he 
should tell the same story as is there 
in section 161 statements. There ŵill be 
so many variations, £:nd. as you know, 
these 161  statement? are  written so 
perfunctorily that there are so many 
additions and subtractions both in the 
Sessions and magistrates’ court cases. 
Practically the 161 statements are abso
lutely disfigured. Only some points here 
and there in the 161 statements will be 
found and not the whole of it.  What 
the accused wants is that he should 
have an opportunity of first hearing 
the witnesses, put him some questions 
and then to find out what evidence or 
further papers he has got to prccure 
to cross-examine  that very  witness 
again, when he is brought before  the 
court next time.  It is very difficult to 
procure all the papers and all the mate
rial for the cross-examination of wit
nesses by an accused person if he is 
allowed only one ooportunity to cross
examine them.  Two opportunities of 
cross-examination is the most essential 
part of a criminal trial for the accused.

I would respectfully beg of the hon. 
Home Minister to look at this question 
and this side  of the thing  that the 
accused is arrayed against the whole 
paraphernalia  of the poKce  and the 
State.  He is brought  into the  dock. 
The police has taken so much time— 
generally three to six months in inves
tigating the case  and procuring wit
nesses.  How can you expect that an 
accused person,  with very  limited 
resources, will be able, all of a sudden, 
to procure all  the material  to cross
examine those witnesses without actual
ly knowing what those witnesses are 
likely to say in any material particu
lars?

Dr. Katju: Is it not a fact that the 
eye-witnesses  are  examined by  the 
police during investigation within the 
first 48 hours in a vast majority of 
the cases?

Shri N. S, Jain: Generally, so.  With 
due respect, I may submit,  circum
stantial evidence is used to buttress 
these eye-witnesses, most of whom are 
generally  not very true.  Circum
stantial evidence plays a very  great 
part in buttressing these people.  I 
quite agree that the  eye-witnesses 
are put within 48 hours, but  the 
accused does not know it. The accused 
only  knows  of it  when these  161 
statements are given to him.  So, what 
I was driving at is this. Do what you 
like; keep the committal proceedings 
rir do not keep the committal  pro
ceedings, but give two opportunities to 
the  accused  to  cross-examine  the 
witnesses and there should be some 
gap between these two opportunities 
so that he should be able to  procure 
the  necessary material to  cross
examine such witnesses.

Dr. Katja: That is entirely a matter 
for the House.  You may do  what 
you like.

Shri N. S. Jain: After all, if the 
hon. Home Minister does not want 
it, it shall not be done.  I am at oo9



whereby the prosecution shall not be 
started  unless the Court has  been 
given an undertaking  or an under
standing that all the witnesses  are 
present, much of the evil would  be 
avoided.
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■with the hon. Home Minister  when 
he says that there should be speed. 1 
think, if these committal proceedings 
are taken away and two opportunities 
are given before the Sessions court to 
cross-examine  the witnesses,  there 
will be no trouble about it.  That is 
my submission about 207 proceedings.

The hon. Home Minister is  quite 
right when he says that there should 
not be too many frequent  adjourn- 
meiKs.  But, where is the provision 
here that adjournments shall not  be 
allowed and the accused shall not be 
prejudiced?  If there is any provision 
in this law by which  no trial or 
-enquiry should start unless all  the 
witnesses are present, if there is any 
provision here that  the prosecution 
shall not start its  case in a  court 
■of law unless it is sure to put in all 
the witnesses before the court,  just 
as in Sessions courts, that will be all 
Tight.  In Sessions courts, there is no 
trouble, there are no  adjournments 
and every witness is there.  But,  in 
committal proceedings before  the 
Magistrate, it is not being done.  The 
police, knowingly sometimes,  trickles 
witnesses one by one,  so that the 
coming  witnesses may have  the 
.advantage of knowing what the other 
witnesses have said in  cross-exami
nation.  So, what I submit is that we 
should only be anxious to see  that 
there are no adjournments.  The Law 
should be tighter for the prosecution 
for I can assure the hon. Home Minis
ter that no adjournments are  given 
for the defence.  In my whole career 
as a criminal law practitioner  I have 
not had a case where the defence could 
gei  more than two  adjournments. 
Naturally, the Magistrate would say: 
•“Already 42 days are over.  How can 
I give an adjournment now?”  He 
will cajole the Vakil and all that but 
lifc will not adjourn again. What about 
prosecution?  Prosecution is not  so 
cajoled, nor the prosecution has any 
fear of the Court.  In that case the 
Magistrate will say:  “Well,  the
witnesses have not come; what can I 
do?”  Therefore, what I submit is: if 
there is a provision made in this Law

Then there is one thing more about 
this Bill which I would request  the 
hon. Home Minister to take into con
sideration.  Very great improvement 
in this  Criminal Procedure  Code 
would be made if proper instructions 
or proper rules, or, if necessary, pro
per Law is enacted to see that the 
diaries are properly maintained.  Our 
greatest  difficulty—every  criminal 
practitioner knows that—is that these 
case diaries are never written as such, 
Loose bits of papers are collected and 
thrown away and the  case diary is 
written at the house of the Sub-Inspec
tor according to what he wants to put 
in there.  Then again, nobody can be 
sure whether those case  diaries are 
being submitted immediately,  with
out any delay, ior, though there is the 
rule that there should be a date stamp 
on the case diary of the police ofl&ce, 
that stamp is not properly  made be
cause the person who  stamps it is 
again a Sub-Inspector of Police who is 
of the same grade and rank as the In
vestigating Officer.

Dr. Lanka Sundsuram: Why not tne
stamp of a more superior  officer be 
put?

Shri N. S. Jain; That is what I am 
going to say, I had sent certain amend
ments to my learned  friend and in 
that I had put in an amendment to 
section 172  saying  that these case 
diaries should pass through a Magis
trate and that the Magistrate should 
sign them.  I had also said that any 
person can have a right to look at the 
register and see  when a case diary 
was received and when it was despatch
ed to the Superintendent  of Police. 
But, I understand it  was said that 
these amendments could not be taken 
into consideration because they were 
not pertinent to the sections which are 
now being amended.
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Mr. Chairman: The House, on  the 
contrary, said that all  these amend
ments will be taken  into considera
tion and the hon. Home Minister was 
agreeable to this.  With these instruc
tions the Bill was sent to the Joint 
Committee but the Joint Committee in 
their wisdom said that public opinion 
should be elicited on these matters and 
therefore they did not consider them. 
That is the position.

Shri N. S. Jain: Anyway, they  are 
not there now.  But, what I submit 
is: if the hon. Home Minister does feel 
that there is some sense in it,  then 
something should be done, if not by an 
amendment of the Law, at least  by 
amendment of certain rules pertaining 
to case diaries.

Dr. Katju: It is a matter of executive 
instructions,

Mr. Chairman: Or the hon. Mem
ber can settle this matter by virtue 
of an amendment to the Code.  That 
amendment will be considered  here, 
because the hon. Minister stated during 
the course of the debate when the Bill 
was sent to the Joint Committee that 
every amendment to this Code will be 
relevant, and therefore, it will be Quite 
relevant even here.

Shri N. S. Jain: Will it be relevant 
here?

Dr. Katjn: Yes.

Shri N. S. Jain: All right then.

Now, I come to the much-debated 
and much-maligned section 198B, that 
is regarding defamation.  Rightly  or 
wrongly, I agree with the hon. Home 
Minister that this provision is neces
sary.  I have gone through it and  I 
have discussed it with friends.  The 
only objectionable part of it was that 
the police was to interfere.  There 
should be no police investigation about 
it, so that the police may not be able 
to force things, they may not be able 
to arrest people and they may not be 
able to search people.  That is  an 
objectionable thing.  I think we must 
look to things as they are.  If  one 
were to look at the yellow Press, if

one were to look at the loose talk which 
we generally hear among the people 
criticising everything which has  got 
anything to do with the Government, 
whether it be a Minister or a public 
servant.........

Babu Ramnarayaa Sin̂h (Hazari- 
bagh West): Which the Government 
deserves.

Shri N. S. Jain: Having regard  to 
these facts we have to find out some 
way of putting an end to it. I, in fact, 
discussed this with some of the Minis
ters of the  State and asked them: 
“Why do you not go in for  defam
ation when these people are talking 
rot?”  In my own district one paper— 
a wretched paper, no doubt—in  so 
many words wrote that such and such* 
a Minister accepted Rs. 2,000 as bribe.

Wo ?nr

Shri N. S. Jain: It is no use naming 
the paper.  I am a local man and  I 
know about it.  I asked:  “What is
this nonsense?  Are you sure about 
this?  I know the man about whom 
you are saying this.”  They told me 
very frankly that it was not very cor
rect but there was at least a rumour 
and so let the man concerned  feel 
something.  Anyway we know  very 
well that it was not a fact.  I told the 
Minister concerned:  “Why do  you
not go in lor defamation?”  He said: 
“Well, if we go in  for  defamation- 
against these petty papers, I think our 
whole  time would be wasted  in 
these.”

Shri B. S. Murthy: What is the moral 
now?

Shri N. S. Jain: That is what I am 
coming to; have patience.  The moral 
is that we are so much demoralised 
that we cannot sift the grain from the 
chaff; that is the whole thing. We say 
everything wicked about others,  but 
nothing wicked about our ownaelves.
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That  has  got  to  be stopped some
where.  There  are  only  two alter
natives.  Either the Minister or  the 
public servant must go to a Court of 
Law and vindicate his position or if 
the person concerned does not want to 
go before a Court of Law,—because I 
know  many  Government  servants 
would not like to go before a Court 
of Law, because they know they are 
not so honest as they  profess—we 
must force him to go to the Court. So, 
what I am submitting in this case is 
that the provision made by the Joint 
Select Committee is very helpful  in 
this matter. They have kept the police 
away.  They have provided the forum 
of the Sessions Court in whom all of 
us have confidence.  Whatever  we 
may say about the Magistrates, in the 
Sessions Court w« have all confidence.
I know that the Sessions Court some
times takes delight in giving justice 
against the Government.  They  feel 
it their duty; they feel elated  when 
they feel “we have done something to 
protect a man against the vagaries of 
the executive”.  Moreover they  are 
seasoned people.

Dr. Lanka Sandaram: You only say 
"sometimes’.

Shri N. S. Jain: After all, world is 
what it is and we have got exceptions. 
But, there is one lacuna in the  pro
visions made which J had also pointed 
out earlier in my speech.  I will again 
|>ut that question to the hon.  Home 
Minister. Will the man who has been 
defamed be a necessary witness in this 
tjase or not?  That is the whole thing.

An Hon. Member: No, no.

Shri N. S. Jain: That is the crux of 
the whole thing.

Dr. Katju: I cannot conceive of any 
prosecution in such a case without the 
public servant concerned being the first 
witness in this case.

Shri N. S. Jain: Of  course, I am
much junior, as far as law is concern
ed. to my hon. friend there.  But with 
due respect I submit that there can 
be this possibility also.  For instance.
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something is written:  that a Minister 
has got Rs. 2,000 as bribe. The case is 
there.  The Public Prosecutor puts in 
the complaint.  It ii proved that this 
was printed by such and such a man, 
and lhat this was edited by such and 
such a man.  This is per se defama
tory.  Taking a bribe is per se  de
famatory. No proof is required under 
the law, unless a man wants necessary 
to come in the witness box.  Then, it 
is for the defence to show on  what 
grounds that amount was taken. They 
have got to prove it, without the man 
complained against or the man who is 
defamed coming to the witness  box. 
If the defence cannot prove that  he 
had got reasonable grounds to believe 
that this money had passed between 
the Minister and somebody else, then 
that man shall be punished.  But the 
Minister or the officer concerned need 
not come to the witness-box.  So, my 
submission is this: that if this  pro
vision under this sub-section—section 
198B—is added, namely, that in  all 
such prosecutions, the person defamed 
shall be a necessary prosecution wit
ness, I thir̂k much of the criticism 
that has been levelled will disappear. 
Much has been said about it—that the 
accused shall not have the opporunity 
of questioning the person’s character 
and so on.  That will all go.  It will 
be as good as if he has himself put in 
a defamation complaint except to the 
extent that he has not got to be pre
sent on every occasion, that he  has 
not got to engage a private lawyer and 
he has got the State’s resources at his 
command to prosecute the case.

Shri Nambiar (Mayuram): What is 
the difference? He gets all the  re
sources of the State, and the  Public 
Prosecutor will support him. The only 
thing is, he wants to go to the witness- 
box,

Shri N. S. Jain: There is no such 
thing as what you call the resources 
of the State to be afraid of in a case. 
The resources of the State, we  have 
already seen.  There are so  many 
aeiiuittaiis in sipfte of thte resources 6t 
the State.  So, the  resources of the 
State do not frighten me at all.  What
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frightens me is this.  The man de
famed may not escape the opportunity 
of being cross-examined by the accused 
person.  After all, when we say that 
the Minister has done this or a public 
servant has done this, the best forum 
to decide this matter, once for all, is 
the court, and if the man who com
plaints dares not come in, naturally 
the Government comes in and  the
Government says,  “All right;  here
is the case; you say that this man has 
taken  Rs. 2,000.  Prove it, to the 
Sessions Court.”  If you prove it, that 
man is hanged; if you do not prove it, 
you are hanged.  There is nothing 
wrong.

Mr. Chairman: In the first instance, 
the allegation must be proved and the 
man defamed must appear in the box 
to deny that he received the money.

Shri N. S. Jain: What I submit is 
this.  There should be a  provision 
made in the law that he should be a 
necessâry prosecution witness.  If 
that is put in—from what I heard from 
the hon. Home Minister, he said he 
(the man defamed) will be there to 
cross-examine—I do not think there 
will be much difficulty.

Dr. Katjn: I repeat that so far as I 
can possibly think of, every single law
yer shall proceed with the particular 
trial by putting the public servant con
cerned there, who will come and deny 
that this charge is false, malicious and 
without foundation.

Shri N. S. Jain; If he does not put 
him.........

Dr. Katju: Then the accused will
have every opportunity of cross-exami
nation.  «

Shri N. S. Jain: This is what I am 
submitting for your  consideration. 
Suppose it is correct and necessary, 
why not put it here, so that it may 
be clear?

Dr. Katju: That is a matter for the 
House to consider. But to my mjnd;
the matter is quite clear.  Otherwise, 
I have no objection.  Let the  hon.

Member make an amendment if he 
chooses.

Shri N. S. Jain: Yes.  I do not want 
to take any more time of the  House. 
What I am submitting is that if the 
hon. Home Minister would look into 
those two points, namely, that  two 
opportunities for cross-examination be 
given to the accused, and under section 
198B, the defamed person be allowed 
to be put in the witness-box, I think 
much of the criticism that has  been 
levelled in this House will disappear. 

 ̂  ̂  ̂    ̂   ̂   ̂  ̂

 ̂ ^

 ̂ I  ̂^

3rr   ̂ >d M   ̂̂

 ̂  ̂fir 5pV
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fir ̂  I
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^

fir ^̂    ̂ uv« ̂ ̂̂ ̂
T̂RT fnfNpr  fir

irf  5|t# ^ ^

ŝfp̂nr in

?«D<4i  ylT̂hTT I  îr   ̂ ^

f̂rWRPT   ̂^ ^
?5n=r ̂    ̂  ̂ ^
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 ̂ I
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n̂r̂ # I ^̂ anr̂   ̂sf5̂ ^̂
tTîarf arrq*  ̂ ?w c: i 

A  jef̂ f̂>m  f I m??
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ŜFhiT I ^̂ *rf? q><*̂
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 ̂  ̂ I 4
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3TT̂  ̂  qi  ̂ =T̂  Ntit 
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-rr̂ ̂   ̂ ^
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 ̂  ̂ Î'd  ̂ <4«t>7«i  r<i di'Mi  ̂̂  

^̂ T̂RT?R annft mm  to »t?

?̂T2rT ̂ snw I   ̂ H
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0̂ TW 45̂̂*T  : wf ̂  3Tfh  ?



«IT I  f̂ricTT3  ̂ |-VTTq̂

 ̂ \d̂ mm ̂  >d ti  ?<3'4 I  >a

 ̂ hi   ̂  ̂jMWw 3TT

f,   ̂ f?rra-   ̂ \

firrar   ̂ vv  ̂

4" ®T|T # I

# :

367 Code of  18 NOVEMBER 1954 Criminal Procedure 568
(ATJvendment) Bill

iift 3IR0  îTsr :  ihnM   ̂  ̂  ̂

 ̂ I   ̂ Vŷ  f
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Ŵ
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 ̂  ̂ 11̂  qw *TT̂ ̂
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farwh  ̂ irra- ^

5T̂5T  T̂RTT  ̂I *1̂   I
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wfwf qi?yf̂|Tfg f I

3FT?   ̂  ̂̂

“The Joint Committee desire to 
state in this connection that many 
amendments and suggestions  re
lating to certain  sections of the 
principal Act not covered by the 
Amending Bill were submitted to 
the Committee.  As some of these 
raise important issues, and oppor
tunities  for  eliciting  public 
opinion thereon had not yet been 
given, the Committee are of the 
view that these should be taken up 
for consideration after circulating 
them for public opinion.  They 
therefore recommend that all such 
amendments may be  referred to 
the Government, who will  obtain 
the opinion of the public thereon 
and, if necessary, bring before the 
House another suitable amending 
Bill to the Code of Criminal  Pro
cedure, 1898,  as  far as possible, 
within one year”.
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«?>r»i  J|«fî  an̂ vj*1̂7

 ̂ I fT(t̂  m    ̂   ^

•i  ̂  ^    ̂9W?fi I

 ̂  ̂  ̂¥ rr^ ^̂5̂  f ^

f   I irf ?iT   ̂  ̂  f    ̂  T
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?H r̂̂  ĥn"  ̂^
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 ̂   ̂ H\*îi fsmi T̂RK f,
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^ n̂pTT f ̂ ̂:;̂RT ̂  i
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 ̂ I ^ ̂̂  ̂
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3HT ̂RTT  b̂r̂ ? 3T̂  T̂HTh
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?To  : 3TFT $nTT̂  ̂ ^

 ̂ ?HV̂  ̂JHd   ̂I

4i ̂ m> rto Tw: ^

 ̂It is in your Mahabharat.  It 

is on page 25 of  the  Memorandum, 
Group C, circulated by the Govern
ment of India—under "Dilatorlfiess”.

“I must say that all these years 
during the British regime the Code 
has served its purpose well.  The 
State was not a Welfare State; it 
was a mere police State.  Law 
and order was malntainedvnot only 
because people were on the whole 
law-abiding and peace-loving, but 
also because of fear and terror of 
the police.  The result was  that 
the number of cases brought  be
fore the courts was not large,  and 
every single provision in the Code 
meant to protect the interests of 
the accused, was taken full ad
vantage of by his Counsel and serv
ed the end of  justice. Cases not 
being very large in number and the 
proceedings also, particularly  be
fore the European Magistrates and 
even before Indian Magistrates, 
not being unduly  lengthy, dis
posals were fairly speedy.”

fir   ̂?

WO  ̂WTTRTT ̂  ,

jsft «Ro rto  : arpf 

f ^   ̂ c; i

“In the U.P. a Magistrate  was 
expected to decide every case be
fore him within six to eight weeks; 
otherwise he was called upon  to 
give a personal explanation of the 
delay in disposal.  I need not say 
that in a  criminal  case various 
difficulties which  beset the civil 
proceedings do not occur. There is 
no such thing as substitution  of 
heirs on deaths; if the accused dies 
the  case dies.  So far as  the 
sessions trials were concerned, nor
mally a case was heard  by  the 
Sessions Judge within  a  month
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or  two  of  its  commitment, 
and there again the Judges being 
mostly,  Europeans,  proceedings 
were speedy, and as for the High 
Courts  appeals  against  death 
sentences were disposed of  with
in a matter of a month or two and 
so also other criminal work.  No 
one then complained of the  cum
bersomeness of the criminal pro
cedure.  Every Sessions Judge was 
supposed to be aided by assessors.”

^ I

Mr, Chairman: Order, order.  The 
hon. Member said that the Home Min
ister had given an opinion in this book 
that when the Englishmen were rulinĝ 
they were more just and Indians were 
not  competent, they were not  just. 
This has not been brought out from 
the matter which the hon. Member 
has read.  The hon. Member  should 
not make statements which he cannot 
substantiate. I will request him either 
to withdraw those remarks or  pro
duce something from this book wherein 
the particular allegation may be prov
ed to be true.

Shri R. D. Misra: I could not follow.

Mr. Chairman: The hon. the  Home 
Minister  took exception  to certain 
allegations which the  hon. Member 
made, .

Shri R. D. Misra: I withdraw it if 
there is any allegation and if  some
thing had gone wrong.  I have  not 
said any such thing; but if there  is 
anything which has been misunder
stood by you or here by our  Home 
Minister which I have not expressed,
I am ready to withdraw it.  What is 
that thing?  And without even know
ing it, I withdraw it (Laughter).

Mr. Chairman: There is no occasion 
for laughter.  This is a most serious 
thing.  If an hon. Member says things 
about the Home Minister that he said
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[Mr. Chairman] 

this and said that, the House is likely 
to believe that whatever the hon. Mem
ber has said must be true and  there 
might be some expressions in the book 
which he has not been able to find out. 
But it is not right to impute to any 
Minister or Member things which he 
takes exception to and which cannot 
be substantiated from record.  It is 
therefore not a matter for laughter.
It may be that to any hon. Member 
things may be attributed which may 
not be right.  I would therefore re
quest all hon. Members not to make 
any allegations which they are unable 
to substantiate, and not to impute any
thing to any Member in the  House 
which they cannot substantiate  later 
by reference to the record.

Shri B. S. Murthy; The laughter is 
because he is withdrawing  without 
knowing it.

Mr. Chairman: The hon. Member

may go on.

 ̂  ̂   ̂   ̂̂  

f I  ̂  ̂ ^  #

 ̂3rr!iT  ̂  ̂  ̂

 ̂  ̂  ̂i

tr?f̂  ̂ ^

 ̂  ̂ 1  3Txr? jW

 ̂ ft 

 ̂  qra" iiT  ̂ ^

f I  ̂  ̂̂

JT   ̂ ^

ihiT «iT I  3HT 

 ̂^   ̂3Trqr

3nr I

 ̂  # I 

^  f I

 ̂  ̂ ^ TTkfhn «iT

'̂ ^4  ̂  ̂  ̂ f I

c??febH Tsn ̂  ̂  f I   ̂̂ ?sp

 ̂  ̂ irhfhR

 ̂ I   ̂  ̂  ̂^

?<+   ̂ tFfrgi   ̂  ̂?FT  ?rf

?TR̂ ̂   H 3TT  ^

 ̂ frf   ̂ ««̂-q

7T̂, 3̂,  ̂ f I

fhrr  ̂ I

 ̂ ?T2r  t̂rit 511 *trt 

 ̂  ̂ r̂m

4) V ci  ctf̂nr  ̂ ^

 ̂  ̂ ^

f,  ̂8RR ̂  f, |ir

 ̂  if"  irMhn   ̂ 

I sfer tI"

sn/? *rf̂   ̂I 3Tnr ̂

fftnrw  ̂̂  f \  ‘ ̂

cR>Vhf  3IFTT ^

TO ?r TO
 ̂irWkq;̂  ̂97n> ̂ ̂ nlW ̂  fgrqr 

K\K\ WrIT # I TO  ̂^ ̂^
"T̂  'd 6i   ̂1  ^

wm TTT̂  ̂̂   I

arf̂ TÔ ^
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 ̂  ̂ *1̂  V?

mfver

WT̂ 4WT̂ 4  ̂   ̂r̂’chTTH ^

WcTT  r I ^ ^

#  I 4   ̂ ror ^

 ̂   ̂  ̂  ̂    ̂  t ^

^  firft ^  ̂ f I

2RT  flRT 5#̂  ̂ #  ^

^  f  3rf?  ̂

 ̂ N̂fj  n̂r̂5  ̂I  ^

f  ^  ̂ W k

44 ̂rrtsr̂ # ̂  =r̂i
T̂Trf̂ # ̂  *rî3R5̂ w ̂  ̂   r̂r̂p'kra-

 ̂  ̂ IR"  ̂ITT M  T?  ’Tî ̂TRTT

#  ̂ ^   ?̂r?Tr ^  ^

ĵFrar # 3ff? *̂hY  ̂̂  ̂   # I

*1  H ̂T,   ̂i  ̂̂ *1  rt  ̂ n̂§

«TRr ^ <F̂id  SNrqr

P̂TT 1 ̂  ?H?Ĥ  ^

f ^   W  t

thyFT ̂1̂ ̂  ̂̂  ^

TĥTO'  ̂1   ̂  ̂ ?rrs ?r

 ̂ I  frf qfcf iirf̂   ^

 ̂sniV  ̂ 3n̂  T!T̂  ^

 ̂?15Tf iV̂T̂r \iH«?>l

3Rhnf ̂  ̂I

5-Hi/ 3nr̂   ̂ i|̂ I   ̂^

'sjMrJ  ̂>dM«r)l 5  ̂̂TT̂ ̂  ̂ T̂tT 

 ̂f\   ^ >fi 3T  ̂̂  ̂

xiĤl  ̂ ŵ   ^

f̂rmf̂rm I 4̂  ̂iĉ ̂4̂  ̂iĉ ̂
^ SWtt  # 1 ^

Î'6«<H  f'̂SRT̂ r<t+®W 3fT̂ ̂ ĝipfi 

srt*? ch'n̂*T  ̂ 3n̂  i ^

cTW  irsr ̂  ^  FF̂ I ^

 ̂?3Er̂  ^  r̂ r̂ar  i  ^

 ̂ \j '1'̂  ynr̂  >̂Twr ̂ i   ̂̂

T? ’̂cR̂  cfhr  ̂ 3TT9T5N̂nT  ^  ^

 ̂ f H ŵ  ^  ̂ r̂r?̂ ŵ

 ̂^   ̂  firivTQ  ̂ ^

Hj''ti<!ii <icin 3̂TT 3ff? trf

r̂ar I  3nr? ^

T̂tIW   ̂ T̂?TT f 4̂ jf

4̂ ̂  11 iM

 ̂ ?sdw¥ f hR  ̂ SfT̂T   ̂ # ?5!R 

apn ̂  ̂  ?pr 5?̂ 3RH ̂ar̂T̂RT anfk 

^  ?pr  iWro  cif   ̂  ^ ̂  ?ra- 

5  ̂# I  ̂ ?tW  ̂ ^

 ̂  ̂ f ^  ?ra-

 ̂arriŴ JTT̂  I ̂  ?TfW ̂̂
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’5Ĥ  ̂ ÎT 5̂̂ T̂|f
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?JT¥-̂1̂ y«=r̂i'i  ̂ T̂FT  l̂iV̂RFT   ̂ ?ff 

sRT̂arl  r̂ 2f̂ 5T̂ ̂  ¥3fT̂ I ter 

 ̂  apT   ̂ hrap  ?F  i; ^
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^̂ #57T ̂rfr? I   ̂%T3%̂
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 ̂̂ ̂  \ ̂̂ ̂  \ 7TiR«TR- ̂ ATI  # I

3FR f̂ET 3||̂r*rMr  ̂ 7RT  f̂TFT  ̂

 ̂3T̂ST ̂ I  ̂ti®?) n I ^̂  '3rn7 ̂ ti
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 ̂ ^  ?nri ^

'4>i  '3»i4<h ĉhrr

?T=T̂   ̂  ̂   3F̂   ̂ I

firfrn̂  3T̂ 3IT̂ ?1T̂ 3rFTT qncp̂ 5T̂ 
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 ̂ ^ I ^

ITT ^  ^ îT?TT  «TT I
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Mr. Chairman: I take it that  the 
hon. Member has concluded.

Shri R. D. Misra: Five more minutes 

please.  ̂^ ............

Mr. Chairman: Order, order.  The 
hon.  Member was talking  rather 
irrelevantly.  I did not stand in his 
way thea, as I thought that he  was 
finishing.  I would request him  to 
kindly conclude  now, because there 
are many more Members  who are 
anxious to speak.

Shri R. D. Misra: All right.  Thank 
you for the five minutes.

Mr. Chairman: The hon. Member
will kindly conclude now.  I take it 
that he has concluded.

Shri R. D. Misra: No.

Mr. Chairman: I shall give two more 
minutes, and let the hon. Member con
clude.
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The  Deputy Minister of  Home 
A£fairs (Shri Datar):  For Ihe  last
three days, we have  heard opinions 
from different quarters, which, in my 
opinion, can be classified under  two 
heads.  One school of thought  is

naturally giving expression to  view& 
which are opposed to Government, be
cause they are opposed to  Govern
ment.  There is also another school 
of thought-----

Dr. Lanka Sundaram: Columbus has 
discovered.

Shri Datar: .. .on both sides of the 
House, which is also opposing  this 
Bill, so far as it considers that  this 
Bill is against the interests of  the 
accused.

Shri Sadhan Gupta: Here, the  two 
schools agree.

Shri Datar:  I would like to point
out here, in all humility, that so far 
as  the  criminal  administration  of 
justice is concerned, it concerns  all 
the thirty-six crores of the  Indian 
population, and therefore it is that the 
criminal  administration of  justice 
should be such that as a result of it 
there ought to be a confidence amongst 
the public about  the criminal admin
istration.  Certain defects have  been 
pointed out by the High Courts, and 
certain other defects also have come 
out.  Therefore, about four years ago, 
even before the present  Parliament 
was established, Government  under
took the question of finding out what 
the views were, and to what extent̂ 
there would be a common measure of 
agreement.  When such  an inquiry 
was set on foot, Government  wanted 
to know whether there ought to be a 
completely radical change, so that the 
Code of Criminal Procedure should be 
recast entirely in a drastic measure, or 
whether in view of the fact that the 
present Code of Criminal Procedure 
has been in vogue for the last ninety 
years at least with some modifications 
here and there, in the present set-up 
we  should have certain  important 
modifications,  without  necessarily 
touching the foundations of the Crimi
nal Procedure Code.  On this point. 
Government had the views not only of 
the State Governments, but it might 
be noted that when we sent to the
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State Governments  certain questions 
in this respect and the points for con
sideration, they were circulated very 
widely, and Government have received 
views from all quarters.

It was contended by an hon. Mem
ber of the Opposition that we  have 
got  the views only from a  certain 
section and not from all the sections. 
I would point out to this House  that 
from 1953 onwards (during the  last 
year and three-quarters of this year), 
we are having a discussion from time 
to time in the columns of the  Press, 
and from this, it would be found that 
on the whole, the provisions of  the 
present Bill have been welcomed  by 
the public.  That is a point which has 
to be understood very clearly.

I would invite the attention of the 
House to the fact that whenever our 
measures were before the public, they 
received a very large  measure of 
support from not only the  English 
Press, but the Indian language Press 
as well.  Therefore, when this  Bill 
was first published in the Gazette last 
year', it was open to one and all, not 
only to the Bar, not only to the Bench, 
but to all others also.  And we  have 
received certain opinions from quarters 
which are neither the Bench nor the 
Judge.  In the light of all this opinion. 
Government prepared a Bill.  In this 
respect, as I have pointed out to you, 
Government have followed a  policy 
which is entirely consonant with what 
they desire as the dire need for  re
forms, without  touching the found
ations, because in the opinion  of 
Government, they are fairly  strong 
and valid. So, Government have made 
certain changes, and they placed them 
before the public, before the whole of 
India.  Thereafter, a large body of 
opinion was received.  Government 
made certain changes, and during the 
Budget Session of this year, the  Bill 
was introduced.  Thereafter, we had a 
debate for days together bath in this 
House and in the other House,  and 
certain points of criticism were levelled 
very strongly against a few of  the 
provisions of the  Government  Bill.
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Then, the Home Minister stated very 
clearly that this was to be treated as 
a non-party Bill, and it was to  be 
approached from that point of  view. 
Then, a Joint Select Committee was- 
set up.  I would invite the attention 
of every hon. Member of the House to 
the fact that whenever these questions 
were considered, when it was  found, 
that  there was a fair measure  of 
public opinion, more or less an agreed 
opinion on a certain provision of the 
Bill, Government fully accommodated 
themselves  to this view, and  they 
placed what can be called virtually an. 
agreed formula; and that agreed for
mula was accepted by the Joint Select 
Committee.  So, we have before us a 
Bill which has been considered fully 
by the Joint Select Committee.  I 
would like to point out also that Gov
ernment have accepted all ihe sugges
tions, or at least most of the sugges
tions  that were made in the  Joint 
Select Committee.  Therefore, we have 
now got the background, not of a Gov
ernment Bill, but of a Bill which has 
received the largest measure of sup
port from a Joint Select Committee of 
the two Houses of Parliament.  It is 
against this background that we have 
to consider whether the Joint  Select 
Committee’s Report is good, or it re
quires further amendments.

I would point out in this connection, 
that when we had a debate during the 
last Budget session of  Parliament, 
after this Bill was introduced, there 
was a specific suggestion  that this 
should be referred to the public  for 
eliciting public opinion.  That  was 
defeated.  Then, it may also be point
ed out that there is the suggestion that 
has been made by you and by a num
ber of other Members that the  whole 
question should be held up until the 
Law Commission was duly appointed 
and  the Law Commission was  not 
meant to be confined only to the crimi
nal law of procedure but was to deal 
wilh all the laws of the land.  It is 
our opinion that so far as the  first 
question is concerned, that is more or 
less barred because this House defeated 
that particular motion  and decided 
that there was no need for elicitinĝ
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public opinion thereon for the simple 
reason that all public opinion, to  the 
extent that it was vocal, has  been 
fully before the House.

So far as the Law Commission was 
concerned, I would point out to  the 
House in all humility, that it is more 
or less a delaying suggestion.  Now, 
the Law Commission that is sought to 
be appointed or that is placed before 
the Government for consideration, is 
a general measure which is to deal 
with all laws-  Even if a special Com
mission was  to be  appointed, the 
House will kindly see that the labours 
of such a Commission would take at 
least two years; and Government were 
not, at present, inclined to  accept 
such a delay of  even two or three 
years because they were of the view 
that, from the trend of public opinion 
that has been before them, there are 
certain  matters on which we  can 
immediately have an amending Bill. 
And, our views have now been accept
ed by the  Joint Select Committee. 
Therefore, I would like to point  out 
that there is no need either for send
ing the Bill to the public for eliciting 
public opinion or for holding up the 
progress of the Bill for the purpose of 
having the opinion of the Law Com
mission which has still to be appoint
ed.

Before I deal with certain contro
versial points ort which considerable 
attention was focussed by the public, I 
would point out to this House that this 
Bin  has been aimed at  improving 
the tone of the administration of cri
minal justice in this country.  You, 
Sir, said yesterday that this Bill would 
not bring in heaven on earth.  I fully 
agree with you; but this is an attempt 
at improving the  present conditions. 
There are various other directions  as 
well.  We have to improve the police 
■to the extent that such an improve
ment is absolutely essential.

We need  not take into  account 
general criticism of a very unrestrained

nature.  Even my friend Mr. Chatter- 
jee, this morning, stated that unres
trained criticism against the  police 
was entirely wrong because, after all, 
it is our own police, the national police. 
It is from this point of view that  the 
Government is approaching this ques
tion.

Shri Sadhan Gapta: Our criminals 
are also national criminals.

Shri Datar:  It is for this purjwse,
Sir, Government have a programme of 
their own (Interruptions) and one of 
the improvements  is to amend the 
Code of Criminal Procedure.  We are 
taking steps in other directions also. 
We agree with the critics that the tone 
of investigation has to be improved. 
That question is also receiving  the 
attention of this Government as also 
the attention of the State Governments. 
We are trying to introduce scientific 
methods of investigation as well.  I 
would, therefore, assure the  House 
that Government would not be satis
fied only with the passage of this Bill. 
This is one of the numerous phases of 
improvement that Government  have 
ir\ their view. '

Then I  would deal with  certain 
specific points which were very strong
ly urged before this House and  in 
respect of which Government  have 
accepted certain modifications at  the 
more or less unanimous desire of the 
Joint Select Committee.  You will 
find that when there was the first de
bate in this House when the Bill was 
introduced, attention was centred more 
or less on certain provisions.  For ex
ample, those relating to sections 145 to 
148, 162, commitment proceedings, the 
law of defamation and then  special 
provisions about punishment for  per
jury and a few others.  These were 
some of the matters which were found 
to be highly controversial by  this 
House. I would point out to the House 
that in respect of each of them, Gov
ernment have accepted the views  of 
the Joint Select Committee of  both 
Houses of Parliament.  Therefore, it 
would be entirely wrong merely to ̂o
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on condemning or criticising the Gov
ernment.  We have now before us not 
the views of Government but the views 
of 49 hon. Members of the two Houses 
of Parliament.

Shri S. S. More;
them, not all.

The majority of

Shri Datan They have spent a con
siderable time and they have consider
ed all the  aspects of this  question. 
Therefore, we have before us the views 
the Joint Select Committee which, in 
my opinion, are entitled to, at least, a 
respectful consideration.

Mr. Chairman: Is it not axiomatical
ly true that the whole is bigger than 
the part and the opinion of the entire 
House is the last word on the sub
ject?

Shri D&tar: That is why, Sir I state- 
€d the most respectful  consideration 
and not acceptance.  They are entitl
ed to respectful consideration.  That 
is the expression I used.

I will not deal with certain  pro
visions in respect of which there was 
a lot of controversy and in respect of 
which Government have accepted  a 
certain compromise.  Take, for ex
ample, section 145.  In respect of
section 145, there is a ccmimon feeling 
that it causes a lot of delay and it is 
more or less of a civil nature, though 
it has been introduced in the Code of 
Criminal Procedure because the ques
tion of possession has to be taken in
to account in gelation to either the dis
turbance of the peace or the possibility 
of a disturbance of the peace.  There
fore, it should be  understood very 
clearly that so far as these provisions 
are concerned, they are more or less 
of a civil nature but they have been 
introduced in the Code of Criminal 
Procedure for certain reasons of law 
and order.  What we had first pro
posed was that there should be  no 
judicial enquiry as such.  Inunedlate- 
ly the application has been filed, tĥ 
property should be attached and  the 
parties referred to a civil court.  This

(Awt&ndment) Bill

was considered as a very harsh pro
vision.  It was also pointed out to us 
by High Court Judges and by  hon. 
Members of this House that this  is 
likely to be abused by a person who is 
not in possession for dispossessing the 
o:her man.  The Joint Select  Com
mittee, therefore, suggested that  in 
ordinary cases, where the question of 
possession was not a, complicate onie 
at all, even the Magistrate should go 
into the question and give a summary 
finding  so far as the question  of 
possession is concerned.  Then, it was 
also pointed out that it would  be 
more expensive for the party who has 
been defeated before a Magistrate to 
go to a court of law even on the ques
tion of possession. A compromise for
mula has been evolved according to 
which the matter would be stayed and 
the Civil court would be requested to 
give a finding on the question of i>osses- 
sion within three months. Now, that 
has been introduced for the purpose 
of elfecting economy of time as well 
as economy of money.  There is  no 
payment  of court-fee at all.  The 
matter will be gone into by the Judge 
and in three months we shall have a 
positive position on the question  of 
possession in respect  of which the 
Magistrate feels that it is more or 
less complicated.  Therefore it is more 
or less as a compromise formula that 
it has been used.  It is not expensive 
and it will be very useful to the parties. 
Then the question of title would  be 
investigated into or agitated upon by 
the parties as they please.  It is for 
this reason that in sections 145 to 147 
a new clause has been introduced and 
in ordinary cases it would be open to 
a Magistrate to go into the  matter 
judicially and come to the conclusion 
as to whether a particular person was 
or was not in possession.

Then I come to section 162. So far 
as section 162 is concerned  I would 
point out to the House that in  this 
case section 162 has  been retained. 
Our  original  desire  was that  162 
should not be there at all and it ought 
to be deleted.  If it was deleted then
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it would be open to the prosecution as 
also to others to treat  his previous 
Statements as admissions and then to 
put them before the Court in  the
course of the hearing either for  the
purpose of corroboration or for  the
purpose of contradiction.  What  was
specially laid down was that it should 
not be open to the prosecution to use 
this statement at all. The compromise 
amendment that has been suggested by 
the Joint Committee  is that in such 
cases the right of the defence has not 
been affected at all.  So far as  the 
prosecution are concerned, they  are 
allowed to approach the  Court—re
member,  they cannot start  cross
examination all of a sudden—and ask 
for permission on the footing that the 
par.icular prosecution witness  has 
turned hostile.  Then according to the 
provisions of the Evidence Act if the 
Court comes to the conclusion that he 
is hostile, then in that case it is open 
to the prosecution to ask questions to 
him only for the purpose of contradic
tion and if there is a previous state
ment—we need not suppose that what 
he stated first is necessarily false and 
what he states before the Magistrate is 
necessarily true—and if that previous 
statement is allowed to be used,  it 
ought to be allowed to be used by both 
the parties.  Then, it has been clearly 
stated that it will not be used for the 
purpose of corroboration at all.  In 
case it is found that he is going back 
upon his former statement thfen he will 
be contradicted by the former  state
ment. You will also see that now, long 
before the particular case starts,  all 
the papers, records, statements  and 
other documents are before the accus
ed.  Formerly you will find that state
ments ̂ nder 162 were to be allowed to 
the accused only after a certain stage 
of procedure was reached.  All that 
has been done away with and  you 
find that in the interest of the accused 
he is allowed all the documents quite 
free long before the case starts.  You 
will find that this is a great advance
ment in the interests of the accused. 
Therefore,  I was submitting to  the 
House that Government have accepted
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very important changes suggested by 
the Joint Committee.

Then I come to the Committal pro
ceedings. So far as Committal  pro
ceedings are concerned there was al
most a universal body of public opinion 
that  the Commitment  proceedings 
should be dropped altogether.  You 
alco said, Sir, yesterday, that the Com
mitment proceedings should not  be 
there.  But, we have to understand 
that the Commitment proceedings as 
they have been conceived of under the 
Code of Criminal Procedure require 
a certain previous stage to be gone 
into. They are serious cases and there 
ought to be some evidence collected 
either through investigation or other
wise and according to the proposal that 
the Government had before them in 
the original Bill, what the Magistrate 
was to do was to see whether the pro
visions regarding the furnishing  of 
documents was properly done. He was 
then to pass on the paper to the Magis
trate concerned or to the  Sessions 
Court concerned.  It was pointed out 
to the Joint Committee t̂ t̂ in such a 
case, if for example, the  matter  is 
absolutely frivolous, then it ought to 
be open to  the  Magistrate  before 
whom these proceedings are lodged to 
have a judicial side also of his work. 
Then he can discharge the accused if 
he finds that the material is not strong 
enough or that the evidence is frivol
ous.  My hon. friend  Shri  Pataskar 
yesterday contended  that in such 
cases the right of cross-examination is 
not given at all.  My answer to that 
is, that it is not in the sense of a fuU 
preliminary enquiry as was originally 
thought of by the Code  of Criminal 
Procedure.  Now such cases in respect 
of serious offences would be very rare 
and therefore the right of cross-exami
nation as such was taken away.  You 
will find that my friend did not read 
the next proviso just below it.  It has 
been stated therein that this does not 
mean that the Magistrate will  have 
no right to ask any question that  he 
pleases.
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Shri Pataskar: Does  it amount  to 
cross-examination?

Shri Datar: That would show, that 
if in such a case the question of cross- 
cxamination is necessary, then it will 
be open to the accused to seek  the 
permission of the Court and the Court 
Avill put that question. We only desire 
that there should be no lengthening 
cf the proceedings.

Shri S. S. Morse: Do you call it a sub
stitution to cross-examination?

Sbri Datar: It is a substantial  sub
stitute for cross-examination.

Shri S. S. More: It is a shadowy sub
stitute.

Shri Datar: Then I may point out to 
this House that such cases are very 
rare.  Even now it may be  noted 
against the present background, in the 
Commitment proceedings that only on 
very rare and unusual occasions do the 
lawyers for the accused  have re
course to cross-examination.  So, in 
the light of all these facts Government 
thought, at that particular stage, cross
examination as a matter of right need 
not be given.  But, still it would be 
open to the Magistrate, if he finds that 
a particular question is highly relevant 
or is highly vital, to put that question 
at the suggestion of the accused.

Then my hon. friend Shri Pataskar 
iurther  contended yesterday  that 
ihere ought to be no difference  be
tween Commitment proceedings in res
pect of a private complaint and  the 
proceedings started at the instance of 
the prosecution.  I would point out to 
the House that in the case of  Com
mitment proceedings started by  pro
secution—as I pointed out to you just 
now,—there is certain material which 
is ready on which it will be open to 
the Sessions Court to proceed further 
In respect of a private complaint it 
will be understood very clearly that a 
private complaint is a case which is 
immediately  started by the  com
plainant and it would be inconvenient 
to the accused, it might be unfair to 
the complainant himself, unless there 
is some material which  has to be

collected as a preliminary  measure. 
The complainant in such a case will 
not be in a position to place all  the 
tacts  properly before the  Sessions 
Juage.  It was for this purpose. Sir, 
that the Joint Committee agreed that 
in respect of private complaints,  in 
cases which are triable by  Sessions 
Courts—such cases are very few—it 
would be better if the present  pro
cedure is fully followed.

Shri Pataskar: 1 also suggested the 
appointment of a Director of  Public 
Prosecutions.

Shri Datar. Then, it was contended 
that most of the criticism is naturally 
aeain directed against defamation of 
Ministers and public servants. Yester
day my hon. friend  was kind enough 
to the Ministers, but he said that it 
should not be extended to the public 
servants at all.  So far as this is con
cerned, when the Bill was originally 
introduced and there was debate dur
ing the Budget Session then the Gov
ernment policy was before the House, 
before the public and naturally  be
fore the Press Commission.

One of the provisions to which  a 
strong objection was taken was that 
the offence should not be made cogniz
able.  The Press Commission consider
ed thiŝ particular question and I would * 
like to read to you one or two passages 
where the Press  Commission,—̂the 
majority of the members of the Press 
Commission—have come to the  con
clusion that in the case of defamation 
of a public servant or a Minister, etc., 
so far as his public actions are  con
cerned, it ought to be open to Gov
ernment to launch a prosecution even 
though the particular person defamed 
is not inclined to file a complaint.  I 
invite the attention of the House to 
pages 431 onwards.  In particular,  I 
would like to read to this House two 
passages:

“We think if at all such cases of 
defamation are to be made cogniz
able offences, they should be re
stricted to defamatory allegations 
in respect of public servants in the 
discharge of their public duties, as
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is proposed to be done in the Bill. 
Even then, we  consider that  it 
would not be a defensible  pro
cedure.”

Further down, I would like to invite 
the attention of the House  to these 
views:

“On the other hand, we realise 
that there would be some cases 
where serious allegations are made 
which would  require  police in
vestigation.  There may also  be 
public  servants, perhaps  with 
guilty conscience, who woiUd not 
be willing to bring the cases into 
courts, and to clear themselves of 
the defamatory  allegations.  The 
police cannot take any action be
cause the offence is a non-cogniz- 
able one, and under Section 188 of 
the Criminal Procedure Code,  no 
court can take cognizance of the 
offence of defamation except upon 
a complaint made by some person 
aggrieved by such offence. A pro
cedure has, therefore, to be devised 
which will strike a balance  be
tween these two  considerations, 
namely, frivolous action by  the 
police and the consequent haras
sment of the offender and  the 
desirability of a police  investi-

•  gation or a magisterial enquiry in 
some cases where it is necessary, 
that the public  servant should 
cieai' himself of the defamatory 
allegation.”

Then, Sir,

“The first result is achieved by 
not making the defamation of a 
public servant, in the discharge 
of his public office, a cognizable 
offence.  To achieve  the second 
resxilt, some amendment of the law 
is necessary.”

That amendment has been suggested 
by them in these words, at page 454;

“With regard to defamation of 
public servants in the discharge 
of their public dutiies, ourf col
leagues do not desine any change 
in the law.”

That is, some members.—

“The only change that we sug
gest is that without makinig it a 
cognizable offence, it should be 
possible to set the law in motiton 
on a complaint, were necessary» 
from an oflScer to whom the pub
lic servant is subordinate and! a 
provision  should  be  made  by 
which there shall be a magiste
rial enquiry or a poUce investi
gation to decide whether there is 
any truth in the allegation before 
a process is issued in pursuance 
of the complaint.”

I would point  out  to  the  House 
that the Joint Select Committee took 
these views |nto ĥofount, land they 
went a step further for safeguarding 
the rights of the press so  far  as
this particular matter was  concern
ed.  As you axe already aware,  we 
had the representatives of the press 
before us and they stated that their 
confidence would be  fully  restored 
provided all such cases were heard 
only by Sessions Judges.

Dr. Krtehnaswami (Kancheepuram): 
That  is not  so.  I'oday they  have 
issued a contradiction in the Press.

Sliri Datar: In the course of their 
evidence, they Suggested  that  they 
would  (be satisfied if the  case  is
heard* by a Sessibns Judj?e.

Shil S. S. More: 1 was a member 
of the Select Committee and  I  say 
that that statement is not correct.

Shri Datar: I would  request the 
hon. Members to hear me fully.  They 
stated  that their  original  ob
jection remained, but  without  any 
prejudice to their origitaal objection, 
if the case is heard by  a Sessions 
Judge,  then, their interests would be
more  or less safeguarded. I hope
my hon. friend will agree.

Shri A. K.  Gopalan (Cannanore): 
There was a report yesterday.  It is 
wiong.

to. Chairman: I’hib is not contrary 
to what is stated there,

Sfiri A. K. Gopalan: It is contrary.
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their publte acts, whenever there is 
defamation,  but  if  there  is
d'eiamati'on so far as their public acts
are concerned,  then  naturally,  the 
Government is a party which is more 
vitally interested either in condemn
ing him altogether and throŵ g him 
out of the office or in condemning the 
man who has been guilty of black
mail.  It is only in such  ways that
public confidence would* be fully re
stored  so  far  as  such  scurrilous 
writtings are concerned.

Shri Datar: I would point out that 
thê suggested  that  either  there 
should be a police investigation which 
was sarongly objected! to,  or there 
should be a magisteri'al enquiry,  I 
believe, und«: section 202 of the Cri- 
inlinal procedure Code.  Both  these 
courses were considered satisfactory 
enough in the interests of the Press 
by the Joint Select Committee. They 
suggested that in siich cases, in order 
to avoid all harassment to the parties 
concerned', the best course would be 
that the Pubitc  Prosecutor  should 
file a comr̂aint in the District CX>urt 
and his counterpart in the Presidency 
town.  It is only the Sessions Court 
that should hear these  cases.  You 
will also agree that the offence is no 
longer a cognizable one.  So, i!f these 
> circumstances are taken into account, 
there is no objection.  There is es
pecially  one  more  circumstance 
which I would  point  out  to  the 
House, namely that so far as private 
character of a public servant or a 
Minibter is concerned, it is entirely 
irrelevant, but so far as their public 
doings are concerned,  they  are  a 
matter of vital interest to the purity 
of the administration.  Therefore, it 
is quite likely, as  the Press  Com
mission has stated', that there might 
be certain public servants who might 
have a guilty conscience and  when 
certain exposures  are  made,  they 
may not like to file a complaint  at 
all, becaxise they will pSive to  be 
subjected to a very searching cross
examination.  'Wthat the Government 
desire is that their officers should be 
pure and  above  reproach,  and if 
certain allegations of such a nature 
are made, then, either those allega
tions should be proved or the person 
who made those allegations should be 
punished by law.  It its for this pur
pose, in the interest of the purity of 
administration which is in the heart 
of every hon. Member of this House, 
that  Government  have  taken  re
course to  this course.  The  House 
will kitodly imderstand that there are 
no safeguard̂  given  to  the public 
servants or to the Ministers.  T̂ey 
have a right, under the present Code 
of Criminal Procedure, to file a com
plaint in respect of their private or

I would not like to go further into 
the matter, because the question has 
been fully considered  from  various 
points of view and an  independent 
body like the Press Commission has 
come to the conclusion that Govern- 
menl ought to have a ritsht in  the 
interests  of  publicf  administration 
from this public point of view.  It is 
for  this  purpose  that  we  have 
evolved  a  formula  according  to
which their interests would be satis
fied, the interests of the public would 
be sat'sfied*, and -in the interests of 
the public, there lies, naturally, the 
interests of the administration.

I would finish  ifln  two  minutes.
Something was said about Honorary 
Magistrates.  So  far ae  Honorary
Magistrates are concerned, the  opi
nion is rather both ways,  feut still, 
two safeguards have been laid down. 
In all cases of the  abuse  of this 
pov/er,  what  had  happened  was 
Honorary Magistrates had* been  ap
pointed especîally during the British 
administration, without any conside
ration of their qualifications for the 
judicial posis or offices wliiq|h they 
were called UDon to hold.  In the Bill, 
it has been laid down that they must 
have had: judicial experience.

Shri Pataskar: Was not  this  ex
periment tried in Bombay and aban
doned?

Siuli  Datar: There  arc  different 
States.  So far as Bombay is concern
ed, to some extent, my hon. friJend 
is right, but there are  also  other 
3tates, Ivhiob possibly he does not 
know,  where this  experiment  has 
been successful.
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Ssuccar  A. S.  SaigaJ  (Bilaspur);
For your information,  i  may say 
that ivxaa'aya jri-adesh hay been -uc- 
cessfu: in this respect.

5 P.M.

ohri iiatai’: I am extremely happy 
to h-ar in.'j. i would point out to 
xhis House that there are two factors 
in the  administration  of  criminal 
justiĉ3 which would bring the peo
ple in direct associatiton with the ad
ministration of criminal justice.  One 
would be by the system of  jurors 
and the other by entrusting qualified 
public men of repute with the task 
of administering justice.  Now,  you 
will find that so far as this provi
sion was concerned, a further  safe
guard hai been laid down  by  the 
Joint Select Committee.  They  sug
gested that the Honorary Magistrates 
flhould be appointed in  consultation 
with the Hiteh Courts and therefore, 
there, cannot be any case of the alleg
ed abuse of this Bill by the execu
tive......

Shri S. S.  More: May  I  correct, 
Sir?  The provision is that such qua
lifications should  be  prescribed  by 
the State Governments in  consulta
tion with the High Courts,  The ap
pointment is not in consultation with 
the High  Court;  the  qualifications 
are to be prescribed in consultation 
with the High Courts.

Siiri Datar: Therefore, if this safe- 
guaiid has been introduced, then it is 
the State  Governments  to  appoint 
Honorary Magistrates and if they find 
that the experiment will fail or has 
failed it îs open to them not lo ap
point.  After all, unless you have faith 
in our people, you cannot have a full 
form of democracy.

Lastly, so far as section 30 Magis- 
liates  are  concerned,  ‘firyt  class 
Masistrates with ten years’ has been 
laid down.  These Magistrates should 
be considered as equally competent, 
if not more, than the newly appoint
ed Assistant Judge.  I want to poitnt 
out to this House that all First Class 
Magistrates cannot be appointed*  as 
Assistant  Judges.  Tlj.erefore,  what 
hon. Shri Chatterjee said  was  not 
quite correct.  Ten years experience 
ite more than a sufficient  guarantee 
for the purpose olf having the best 
men and section 30 has been working 
very well.  I would point out to my 
hon. friend that there  are  certain 
Part A States where this experiment 
has  proved  successful.  In Oudh, 
I am told, this experiment is quite 
successful and in Punjab also, it̂ is 
x>.  I submit that there is nothing 
wrong  if you maintain  section  30 
Magistrates.  Thereby,  there  would 
be greater disposal of cases as early 
as possible by equally competent and 
experienced Magistrates.

BUSINESS OF THE HOUSE

Mr. Chairman: Before. we disperse, 
I want to make one announcement. 
Tomorrow, the House will take  up 
the resolution regarding Andhra from 
12 Noon to 4 p.m., and  at 4 p.m. 
Private Members’  business  will be 
taken up.  This has been agreed to 
by all the parties in the House.

The Lok Sabha then adjourned till 
Eleven of the Clock on Friday, the 
19th November, 1954.




