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LOK  SABHA 

Thursday, 25th August, 1955.

The Lok Sabha met at Eleven of 
the Clock.

[Mr Speaker in the Chair]

QUESTIONS AND ANSWERS

(See Part I)

12-02 P.M.

COMPANIES BILL.—contd.

Clauses 11 to 67

Mr. Speaker:  "nie House will now
resume further discussion on clauses
11 to 67 of the Companies Bill.  Out 
of 2h hours allocated to these clauses, 
1 hour and 18 minutes have already 
been availed of and 1  hour  and 12 
minutes  now  remain.  This  would 
mean that these clauses will be dis
posed of by about 1-15 p.m. There
after the House will take ud the next 
group which consists of clauses 68 to 

8U.

Shrl S. V. Eamaswamy (Salem): On 
a point of order, Sir.  On the 22nd, 
when clauses 2 to 80 were taken up, 
we were asked to give the names of 
the amendments which we wished to 
move, and I gave mine, but I find in 
yesterday’s list relating to clauses 11 
to 67 that those  amendments  have 
been omitted.  I was  in  the Public 
Accounts Committee  on  other duty 
when this group of clauses seems to 
have been taken.  I  was  not physi
cally present here to move them, but 
the list shows I have already moved 
them and in the list issued yesterday 
they are not there.  My submission is
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that when we are engaged elsewhere, 
and when we are not able to be physi
cally present here, all  the  amend
ments tabled by such Members, in my 
erase at least, may be kindly taken as 

moved.

Mr. Speaker: That is not the prac
tice which we follow when we are pro
ceeding with a Bill.  In the case of 
resolutions and other things, matters 
stand differently, but when we take 
up the clause by clause reading of a 
Bill, every  amendment  has  to be 
moved.  At least the Member is called 
upon to say whether  he  wishes to 
move. He need not specifically read 
out the whole  amendment,  but the 
Member has to be present and after 
being present in the House he has to 
say whether he is going to move or 
wishes to move the amendments and 
then specify their numbers.  Obvious
ly, ex hypothesi,  the  hon. Member 
was absent from the House.

Shri S. V. Ramaswamy: 1 was on
other pubUc duty.  The point is whe
ther the first list, has been superseded 
by the second.  In the first list my 
amendments  are  there.  It  has 
been circulated as having been moved, 
but in the second list sent yesterday 
they are not mentioned.  What hap

pened?

Mr. Speaker:  The  hon.  Memb»
will appreciate the difference between 
the two.  The first list  is a  list of 
amendments tabled by Members, and 
circulated to Members  for  their in
formation,  In the  second  list only 
amendments  which  are  moved are 
mentioned.  So, his amendments, not 
having been moved by him on account 
of his absence, could not be included 
in the second list.  There is no point 
of order 4n this matter.
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Shrl S. V. Ramaswamy:  On  the
22nd, Members  were requested  to 
submit a list of amendments that they 
intended to move.  My list is already 
there.  It is on this basis that the key 
was prepared, but in the subsequent 
list it is not there.

Mr. Speaker: The hon. Member will 
see that the intention of a Member to 
move an amendment is something far 
different from his actually moving the 
amendment.  The hon. Member may 
give notice of moving a certain amend
ment and better counsels may prevail 
and he may not move the amendment. 
There are so many things.  A Mem
ber’s notice of an intention to move 
an amendment cannot be taken as the 
same thing as moving the amendment.

Shri S. V. Ramaswamy: It was said 
that they may be taken as  moved. 
That is what the hon. Deputy-Speaker, 
said.

Mr. Speaken The practice is—as I 
have stated in  the  House,—̂that in 
cases of amendments like these to the 
clauses we never take all amendments 
as moved.  We always call upon Mem
bers who are present in the House to 
say whether they wish  to  move the 
particular  amendments  standing  in 
their names, and if the Member is 
absent, all his amendments naturally 
fall  through.  And  in  many  cases 
Members* get up and say that they do 
not wish to move, whatever their rea
sons may be.  That is the practice.

Shri Kamath (Hoshangabad); May I 
ask a question on a point of enlighten
ment? Can a Member authorise a-CGl- 
league of his to move an amendment 
standing in his name in his absence?

Mr. Speaker: That is not the  prac
tice, and I do not think it is desirable 
to introduce  that  kind of practice. 
In legislation, if the Member wishes 
that his amendment should be taken 
into consideration hy tlie House, It is 
his duty to remain present and ex
plain personally to the House and not 
through hi$ deputy.

Sliri K. K. Basu  (Diamond Har
bour) : At least in \he case of Members 
who have to attend either the Esti

mates Committee or  the  Public Ac
counts  Committee,  this  should  be 
allowed.  We cannot have double pre
sence.

Mr. Speaker: The point is if there 
is a conflict of duty, the Member has
10 make Ms own choice and he has to 
attend to that which he thinks more 
important than the other which he has 
to discharge.  The  other  alternative 
will be, in case a Member expects to 
remain absent,—because he has pre
vious notice both as to the work in 
the House and  the  Committees,—he 
can ask any one of his colleagues to 
give notice of an identical amendment 
independently, instead of coming him
self, and that will serve the purpose. 
In fact, the principle is that the per
son who gives the amendment has to 
be present to explain it to the House.

Shri S. V. Ramaswamy: In view of 
the inadvertent mistake, I may be per
mitted to  move  these  amendments 
which are already in list No. 1.

Mr. Speaks: Amendments to what 
particular  clauses? (tnterruption) 
Order, order.  Let  there  be no talk 
with him.

Shri S. V. Ramaswamy: My r.mend- 
ments are:

Clause 48 — Amendment Nos. 31, 32

Clause 52 — Amendment No.  33

Clause 55 — Amendment No.  34

Clause 59 — Amendment No.  35

Mr. Speaker:  He  wants  to move,
them now?

Shri S. V. Ramaswamy: Yes, Sir, if 
you are so pleased.

Mr. Speaker:  I feel one difficulty.
When these clauses  were  taken up 
yesterday, I do not know whether the 
amendments were all  called  at that 
time.

I am told that when clauses 11 to 
67 were taken up yesterday. Members 
were called upon to move amendments 
in respect of all these clauses.  That 
means, the hon. Member’s amendments 
were called and because of his absehce 
they could not  be  moved:  Having
once been called, it is not  possible
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for me to permit him again to move 
those amendments,  even  though the 
clauses are under discussion.  So, we 
will proceed now with the discussion 
of the clauses.

Shri Ramachandra Reddi (Nellore): 
There is a further i>oint which I wish 
to submit to you.  Certain hon. Mem
bers coming from  the  Government 
side give notice  of  amendments and 
they either wilfully or knowingly keep 
out of the House  when  the amend
ments are  called.  That  is the prac
tice.  That is another point to be taken 
into consideration.  In such cases they 
should not have the liberty of moving 
them at a later time.

Mr. Speaker; I think  what  I said 
covers that contingency also.

Shri M. S. Gurapadaswamy  (My
sore) : These clauses  deal  with the 
mechanics of the incorporation of joint 
stock companies, and incidentally refer 
to the powers of the Central Govern
ment and the power exercisable by the 
registrars under the  Act  in various 
matters such as memorandum, articles, 
prospectus and so on.

Before dealing  with  certain provi
sions in this group of clauses, I would 
like to make one observation—̂though 
it refers to policy—that under these 
clauses, enormous  powers  have been 
given to Government  to  regulate, to 
interfere and to supervise the activit
ies in so far as incorporation of joint- 
stock companies is concerned.  $ome 
of us said at the time of the general 
discussion that it would be better to 
accept  the  recommendation  of the 
Bhabha Committee to form a Central 
authority.

[Pandit Thakur Das Bhargava in the
Chair.]

There is one other point which has 
to be taken into consideration in this 
connection, and that is that at the pre
sent time, most of the powers confer
red on the registrars and  deputy 
registrars are not properly and eifec- 
tively exercised, merely because these 
registrars, though they come  under 
the Central authority, fimction actu
ally under the supervision and direct

control of State Governments.  Conse
quently, the administration of com
pany law has become very ineffective. 
Though Government have been cloth
ed with vast powers even under the 
existing Act, yet the exercise of these 
powers has become very ineffeetive, 
because it has been entrusted to regis
trars who function under the control 
and authority of the State Govern
ments  and  very  little  control 
is  exercised  by  the  Central 
authority  over  these  registrars. 
Moreover, the  registrars  have been 
asked to perform certain other duties 
and also certain other functions und» 
different Acts.  Unless  the registrars 
are given the power and the responsi
bility only to carry out the purposes 
and the objectives of this measure, and 
unless the other functions are taken 
away from them it  is  very difficult 
to expect that company  law  will be 
administered very effectively.

Now coming to some of these pro
visions.  My hon. friend Shri Tulsi
das was making out a case yesterday 
that it is not necessary to submit to 
the registrar  the  managing  £gency 
agreements before they are finalised. 
His point was that before the agree
ments are finalised, the shareholders 
or anybody else will not be in a posi
tion to know definitely  the  various 
items in  the  agreement.  Therefore, 
he said that it was unnecfessary to file 
such agreements with the registrars. 
And he argued that sub-clause (1) (c> 
of clause 32 should be deleted.

I would like to point out that the 
purpose of this provision is quite diffe
rent.  It is not simply to pile up papers 
in the office of the registrar, that this 
provision  is  provided.  The  Joint 
Select Committee went into this ques
tion.  I am sure my hon. friend Shri 
Tulsidas, who was also a Member on 
the Joint Committee, is aware of what 
took place  there.  All  the points of 
view were considered there, and we 
arrived at the conclusion that such a 
provision was necessary with a view 
to safeguarding  the  interests of the 
shareholders.  The idea was that the 
shareholder should be in the know of 
all things relevant to their interest.



II195 Companies Bill 25 AUGUST 1955 Companies Bill 11196

[Shri M. S. Gurupadaswamy] 
even though things have not reached 
a final stage.  What has been provid
ed in this clause is that the draft agree
ments Jn regard to managing agency 
should be  filed  with  the registrar. 
There is nothing wrong about it.  Shri 
Tulsidas may say, why go on mount
ing up these papers and filing them 
unnecessarily when they have not yet 
reached a  final  stage.  But  I  say 
that it is necessary for the purpose of 
keeping the shareholders duly inform
ed about the various stages  of  the 
‘ managing agency  agreements.  There 
Is nothing wrong in keeping them in
formed about it, and there is nothing 
wrong in having that provision in the 
Act.

The Bhabha  Committee  also have 
gone into this  question  fully.  Shri 
Tulsidas read para 35 on page 30 of 
the Bhabha Comniittee’s report in this 
connection.  They  have recommended 
that such a provision is necessary and 
we are only incorporating the recom
mendation of the Bhabha Committee 
in this provision.

My next point is in regard to what 
you raised yesterday.  You were pleas
ed to raise the  point  yesterday that 
the service of notice and the provision 
dealing with that are not satisfactory. 
To my mind, this provision deals with 
the service  f̂  notice  satisfactorily. 
According to this provision, notice may 
be issued in two ways, either personal
ly or by post. Of  course, the Joint 
Committee have not provided for the 
acknowledgement of the notice.  They 
have simply said that notice may be 
Issued through post; the mere issue of 
the notice or the posting of it would 
be adequate.

Regarding persons whose addresses 
are not available, on page 28 of the 
Bill, there is the following provision 
that has  been  recommended  by the 
Joint Committee:

“A notice advertised in a news
paper circulating  in  the neigh
bourhood of the registered office of 
the company shall be deemed to 
be duly given on the day on which

the advertisement appears to every 
member of the company who has 
no registered address in India and 
has not supplied to the company 
an address within  India  for the 
giving of notices to him.*’.

I think that will satisfy any critic, 
and that is the  only  way of giving 
notice to  such  persons.  There is no 
other way of improving this provision. 
There need not be any apprehension 
that this provision will militate against 
the interests of anybody.  I think it 
has covered all the cases.  I feel, there
fore, that the point raised by you is 
met sufficiently by this provision, and 
so it is not necessary to amend it.

Mr. Chairman: Will it not be right 
for the company to contend that smce 
notice has been given in this form to , 
all persons, except those whose addres
ses were registered, or if there is no 
registered address, to the address, if 
any, within India supplied by him to 
the compariy  for  the  giving  of 
notice,—apart from these two excep
tions. if there is an advertisement— 
in any paper,—the company is  not 
bound to give notice by post?  It is 
not an additional form; it may be a 
substitute form.  But the clause does 
not say  whether it is substitute or 
additional.

Shri M. S. Gumpadaswamy: It is a
substitute form in so far as those peo
ple whose addresses are not available 
are concerned.

Mr. Chairman: On what basis does 
that follow? There is nothing in this 
section 52 (1) to say that this is the 
only way in which notice can be given.

Shri M. S. Gumpadaswamy:  It  is
very clear.  If you kindly read sub
clause (3) of clause 52, advertisements 
in newspapers are meant only to cover 
those cases where no registered address 
in India has been supplied.

Mr. Chairman:  Apart  from  these 
two, notice by advertisement is quite 
legal.  But notice may not be sent by 
post; it may be advertised in respect 
of persons who do not come within the



11197 Companies Bill  25 AUGUST 1955 

exception.  Advertisement may be re
garded as good notice to them.

Shri M. S. Gnropadaswamy: What 
is the difficulty?

Mr. Chairman: The difficulty is that 
notice need not be sent by post.  And 
because of advertisement, those who 
do not know English or who live far 
away from the seat of newspapers or 
live in a place where there is no cir
culation of newspapers, will never be 
informed.  No attempt is made here 
to see that sending of notice by post 
is obligatory.

Shri M S. Gumpadaswamy: The cir
culation of the newspapers is there.

Mr. Chairman: What is the circula
tion of a paper? Is it a language paper 
or English paper?

Shri K, K. Basu: Even if it is ad
vertised, it may not be advertised in 
all papers.  The person concerned may 
be living in a far away village, where 
none of the papers may be circulating. 
There is no compulsion.

Mr. Chairman:  There  should be a
condition that the company should at 
least send it by post to those whose 
addresses are known.

Shri K. K. Baro: They must.

Shri M. S. Gurupadaswamy: If this 
could be improved in any manner I 
am prepared to welcome it.  But I feel 
the present provision wiU be sufficient.

Now, I want to deal with clause 24— 
power to dispense with ‘Limited’ in the 
case of charitable or other companies. 
I generally welcome this clause.  But 
there is no provision here compelling 
the authorities to give time for filing 
objections.  Objections must be called 
for before they take a decision m this 
matter.  In the  English  Act such a 
provision is there and by  making  a 
provision for calling for objections, we 
will be only imoroving this i>articular 
ciaube.

Then, directors should be asked to 
send their consent in writing.  That is 
very necessary.  Those  directors who
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want to serve on these companies must, 
for this Sipeciflc  purpose,  assent to 
serve m these companies in writing. 
I think such a provision is found in 
the EngUsh  Act.  After  all, it is a 
small change and we may provide for 
such a thing here.

Regarding the point about the prin
ciple and auxiliary purposes for which 
a company has been incorporated, I 
may pomt out that it is very necessary 
to keep this  distinction  very  clear. 
Nowadays, many companies include all 
sorts of things, from A to Z, in their 
memorandum of association.  Suppose 
a sugar  factoiy  is  started.  In the 
memorandum which is prepared, they 
may say so many  other  things also. 
They may say, cultivation of sugar
cane, manufacture  of  molasses; but 
they may even  include manufacture 
of shoes and other things.  It is quite 
legitimate on their part to include all 
those things.  But the present diffi
culty has arisen in this way, that we 
have not been able, in certain cases, 
to distinguish what is a principal busi
ness and what  is  a  subordinate or 
subsidiary business  of  a  company. 
Sometimes the subsidiary or auxiliary 
business takes the form of the princi
pal business, and the principal tyi>e 
of business will be subordinate to the 
auxiliary business.  So this has led to 
a lot of confusion.  I would suggest 
that with a view to have proper clari
ty, it would be desirable to bring about 
a distinction  between  the principal 
type of business  and  the subsidiary 
type of business.  The Bhabha Com
mittee has, of course, dealt with this 
question, but it has not been able to 
come to any  conclusion.  It  has not 
suggested any solution for this.  It has 
simply made an  observation  that in 
certain cases,  some  companies  have 
extended their activities.  It felt that 
it would be very difficult to find a prac
tical solution.  But I feel it would be 
better, when we are amending the com
pany  law  comprehensively,  to find 
some solution, and we must incorpo
rate a clause to bring about a distinc
tion between the two, to safeguard the 
interests of shareholders from the acti
vities of the management who, nor*
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[Shri M. S. Gurupadaswamy] 

mally, are always tempted to extend 
the activities of the company to cover 
various things.  So from the point of 
view of shareholders, it is highly im
perative and desirable that we should 
incorporate a  clause  preventing the 
management, the board of directors or 
managing agents,  whoever  they are, 
from extending the scope of the com
pany’s activities to an illegitimate ex
tent without  the  knowledge  of the 
sharehcflders.

There is one thing more.  As I said, 
this instalment of clauses deals with 
the mechanics of incorporation of com- 
pames.  I feel that it is necessary, at 
this juncture, to point out that in all 
cases of incorporation, we must make 
a provision that all  the  joint stock 
companies  should  be  incorporated 
either by Indian nationals or in case if 
there are foreign nationals, at least a 
certam percentage of Indian nationals 
should be there in those foreign com
panies.  I would suggest for the con
sideration of the House that one-third 
would be a fair proportion.  We may 
say; two people or one, but I feel at 
least one-third of the board of direc
tors should be Indian.  I am not sure 
which is the proper place to have that 
incorporated.  But since we are deal
ing with incorporation, I am referrinĝ 
to this matter.  And we must see that* 
in all foreign companies, one-third of 
the directorate is manned by Indian 
nationals.  Unless we make a provision 
like that, I think we will be failing in 
our duty and there is no use m saying 
that we should nationalise this indus
try and that industry—unless there are 
our own nationals  in  the  foreign 
managed companies.

About the  m«norandum  and the 
penalties provided for certain things, 
1 have nothing much to say but I will 
only majce one remark.  We have here 
given powers to the Central Govern
ment to make rules and regulations...

Shri fiansal (Jhajjar-Rewari): What 
is the numDer of the amendment. Sir?

Mr. Chairman: All the amendments 
and the clauses 11  to  67 are under 
discussion.

Shri  M.  S.  Gumpadaswamy: All
the amendments to clauses from 11 to 
67.

I feel it is very necessary to take 
into consideration that  under clause
24, sometimes in the name of charity 
and charitable  purposes every other 
thing is brought in.  This provision is 
a copy of the provision of the British 
Act.  Clause 24(a) deals  with  the 
various purposes for which companies 
may be formed under this clause.  It 
includes commerce, art, science, reli
gion, charity or any other useful ob
ject. When we discussed this question 
in the Joint Committee, we were made 
to understand that commerce  means 
not the usual commerce but commerce 
of a kind which will bring about good 
relationship between various countries 
or research in  commerce  and such 
other kinds which do not in any way 
involve profit or profit motive.  I am 
not an expert on  this  subject but I 
fear that the  inclusion  of commerce 
under this head may be exploited by 
our business community.  And what 
about religion? In England, I can un
derstand, religion might be included. 
In India, we have made a choice for 
a secular  State  and I do not know 
why we should make a provision for 
starting companies  for  religious pur
poses and with religious objectives.  I' 
would ask the Government whether it 
would be fit and proper in this chang
ed context to  encourage  starting of 
organisations, on a joint-stock basis, 
tor the purpose of instilling religious 
faith or spreading religious principles 
and dogmas or for the purpose of con
verting people from  one  religion to 
the othei.

Shri Bansal: That does not follow.

Shri M. S. Gurupadaswamy: It is not
clear; anything may follow from this.

1 only submit that these things may 
give people large scope to indulge in 
all sorts of activities which are not
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truly beneficial to the interests of the 
community or the country.  So, I feel 
that suilicienl care and thought must 
De bestowed on this provision and a 
suitable amendment  may be brought 
by the Government.  They may think 
ol a proper amendment to circumscribe 
the possible activities of a few persons 
who would exploit the religious sus
ceptibilities of the people.

Shrl  Asoka Mehta  (Bhandara): 1 
would like to invite your attention to 
clause 13 and to clause 16.  Clause 13 
is concerned  with  the requirements 
with resi>ect to memoranda and clause 
13 (l)(c) refers to the objects of the 
company.  It has been pointed out by 
the Stock Exchange, Bombay, in its 
memorandum to the Bhabha Commit
tee that the objects clause is generally 
so wide as to cover everything under 
the sun.  We are all aware that that 
is the normal practice.  In order that 
the comi>any later  on  may have no 
difficulty in  developing  any kind of 
activity, the object clause is as wide 
or as prolix as possible, as the Cohen 
Committee has pointed out.  In Eng
land, the  Cohen  Committee  wanted 
that kind of flexibility should even be 
mcreased than what it  is  today and 
therefore  that  committee  suggested 
that the provision ultra vires should 
be deleted, which was not agreed to 
by the Parliament.  This matter of the 
range of activity that should be per
mitted to a company was considered 
very fully by the Bhabha Committee. 
What has been happening, as  you 
know, is that a company embarks up
on one particular kind of activity and 
then it develops or branches out into 
all kinds of other activities  which 
are in no way related or colisidered 
to be ancillary.  The Bhabha  Com
mittee has thoroughly discussed  this 
particular matter from pages 28 to 
31.  The Bhabha Committee  pointed 
out that they had received a number 
of complaints:

“Several witnessess  complained 
to us that companies incorporated 
ostensibly  for  the  purpose  of 
manufacturing cotton textiles were 
engaged in the  making  of acids, 
chemicals, sugar, vegetable, ghee,

etc., while  companies  formed fo» 
the manufacture  of  sugar  were 
manufacturing industrial solvents, 
photographic chemicals etc.,  ar 1 
argued that it was hijlhly ixnpropei 
that the resources of the compa
nies should be  thus  invested in 
undertakings which had  so little 
to do with the  principal business 
for which they had been formed.”. 

They have said that they have made 
certain  recommendations  and  they 
hope that in the light of the recom
mendations this prolixity will be cur
tailed in the future.

On age 29,  the  Committee points 
out:

**It is also our  hope  that the 
general result of our other recom
mendations may  be  to  instil a 
greater sense of responsibility in 
directors and managing agents and 
to create a greater degree of alert
ness on the part of shareholders. It, 
however, our expectations in this 
regard are belied and the manage
ments of companies continue to in
dulge in activities only very re
motely connected with their prm- 
cipal business, we recommend that 
Government should take stock of 
the situation  and  introduce such 
legislation as may be  necessary 
to check the evil.”

This particular report was made in 
1952 and in the last three years this 
evil as has been pointed out by the 
Bhabha Committee, has not yet been 
checked.  The  managements  of  the 
companies have not thought it proper 
to restnct  their  activities  to what 
might be called the ‘principal activi
ties’.  Only the other day, I beUeve it 
was Shri C. C. Shah, who ix>inted out 
in the course of his observations on 
the Bill, that  the Jiyajirao Textile 
Mills in Gwalior have recently decided 
to start a soda ash factory.  I do no' 
know whether Shri Somani’s mill is 
interested in starting a paper mill.  1 
do not know in  what  way a textile 
mill is connected with a paper mill. 
The Century  Mill  in  Bombay has 
started a  rayon  factory;  they are, 
after all,  ancillaries.  How  is paper 
connected with textiles?
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Shii G.  D.  Somani (Nagaur-Pali): 
That is incorrect.

Shri Asoka Mehta: The hon. Mem 
ber is there to correct it.  What has 
Jiyajirao Textile Mill in Gwalior to do 
with soda ash factory?  I am told that 
Birla Jute  Mills  in  Calcutta have 
started a cement  factory.  The Bha- 
bha Committee  has  gone  into this 
matter thoroughly and has called it 
an evil.  It is hoped that the evil will 
be checked  by  the  development of 
, public opinion and  the  management 
wiU be more  careful.  In  case it is 
to be stopped, the Committee says that 
the Government should take stock of 
the position and introduce such legis
lation as may be necessary.  Evidently 
Government have not thought it pro
per to introduce any legislation.  But 
are they prepared even to take stock 
of the situation or not?  On the one 
hand we are suggesting that a mana
ging agency should have only ten com
panies under it, but you are permit
ting one company to become a com
posite company, like the Delhi Cloth 
Mills. You know that the managmg 
agency commission in the Delhi Cloth 
Mills has been Rs. 21,00,000 every yeai. 
If one single  company  can  develop 
hundred different activities wholly un
connected, we may ultimately nave in 
the country only one, two or half a 
dozen companies controlling all the in
dustrial units, no matter what kind of 
relations exist  between  them.  That 
the Bhabha Committee has gone mto 
It and called it an  evil, ‘ and it has 
called upon the Government to take 
stock of the situation.  My c(mtention 
is that for the last three years this 
evil has not been checked; it Is grow
ing.

[Mr- DEPUTY-SpEAKiaR in the Chair]

I was pointing out that there is the 
possibility of companies trying to ex
pand m the way in  which  they are 
expanding,  and  the  result  will of 
course,  be that the losses of  those 
tactories—my friend  Shri  Somani is 
going to start some factories—will be 
taKen out of the profits of the textile 
mills, and the net result will, be that 
expansion will take place.  I agree

that there will be industrial expansion, 
but that industrial expansion would, 
to a certam extent,  be  even at the 
cost of the exchequer.  To what ex
tent is this kind of industrial expan
sion to be permitted? To what extent 
is this kind of combination units to 
be permitted? How  far  are they in 
keeping with  the fundamental pur
pose?  The  basic  conception with
which this particular Act is drafted 
has got to be considered by us.  The 
idea behind the present Act is to see 
that the concentration of wealth and 
control is  reduced.  Yesterday when
've were discussing the definition clau
ses, almost all of us offered our criti
cisms on what Shri Tulsidas said, on 
the plea that we are anxious to expand 
the area for which people may be able 
to come forward  and  shoulder the 
responsibilities of business.  We do not 
want that a small  group or a little 
group or a chain circle should have a 
kind of oligarchic control over our in
dustrial  life.  But  if  you  per
mit  the  objectives  to  remain 
as  prolix  as  they  are  today, 
then what you are seeking to achieve 
through other clauses may be defeated 
by this clause.  I have not moved any 
amendment because the Bhabha Com
mittee has stated that it is the res
ponsibility of Government to come out 
and tell us what they are going to do. 
Because no kind of amendment was 
made during the  Select  Committee 
stage at all, it seems that Government 
are satisfied with the things ab they 
are.  All that I want to know from 
them is, in the light of the fact that 
the expectations of the Bhabha Com
mittee have been belied, whether Gov
ernment are prepared to take stock of 
the situation.  If  they  have  taken 
stock of the situation, are they pre
pared to say that these are not what 
the Bhabha Committee expected them 
to be?  If they are like that, and if 
the Government so  desire,  how are 
they going to reconcile this sign of 
growing prolixity on  the  one side, 
this kind of development of composite 
units on the one side, with the gene
ral purposes that we have in this Bill? 
I find that there is a certain amount 
of basic contradiction between the pro-
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iixity of objectives that is permitted, 
the composite units that are growing 
up in the country, and the basic desire 
-of all of us to see that concentration 
of wealtn and control is increasingly 
reduced and  some  approximation to 
equality of opportunities is made in 
our industrial lire.

S-hri G. D. Somanl: I  would  like, 
first of all, to make a few observations 
on tne amendments which stand in my 
name and which were moved by my 
hon. friend, Shri Tulsidas Kilachand. 
The Hrst amendment to which I would 
like to draw the attention of Govern
ment is amendment No. 156.  That is 
a very mmor amenament and it is to 
provide for a  procedural  regulation. 
(Jovemment  have  already  sent  an 
amendment which partially meets the 
difficulties, but  we  apprehend  that 
without the provision as made in the 
amendment that we have proposed, it 
might be  necesssary  lor  a private 
company,  which  may  later on like 
itself to be  converted  into a public 
company, to alter its memorandum and 
to go to the court and to the Govern
ment tor approval for the deletion of 
the words “Private Limited”.

The Minister of Revenue and Civil 
Expenditure (Shri M, C. Shah): That 
amenament was  not  moved by Shri 
Tulsidas.  That is to clause 21.

Shri G. D. Somanl: I am talking of 
amenament No. 156.

Mr. Deputy-Speaker: Amendment to 
what clause?

Shri G. D. Somanl: To clause 21.

Mr. Deputy-Speaker: I think amend
ment No. li)6 to  clause  21 was not 
moved.

Shri G. D. Somanl:  I was not pre> 
sent in tha House then.

Shri C. C. S’hah.(Gohilwad-Sorath): 
In view of  the  Government amend
ment, Shri Tulsidas said that he was 
not moving it.

Shri G. D. Somanl: In my opinion, 
the amendment of  the  Government 
does not  go  far  enoû.  I  would 
appeal to the Government that all the.

formalities for  the  conversion of a 
private company into a public company 
should be dispensed with and that the 
deletion of “Private Limited” should be 
automatic and should not require (he 
completion of all these formalities of 
changing the  memorandum, going to 
the court and going to the Government 
for approval.  This will be putting an 
unnecessary additional burden both on 
the company as well as on the adminis
tration.  As it is only of  very pro
cedural nature. Government might see 
their way to examine whether it will 
be possible for  them  to  accept this 
slight change.

Coming to  clause  32, amendment 
No. 157..........

Mr. Deputy-Speaker: Does the hon. 
Member want that amendment No. 156 
should be treated as moved?

Shri G. D. Somanl: I am told that 
it has not been  moved,  but I would 
like to appeal to the Government to 
consider whether they can modify their 
own amendment in such a manner ar 
will meet these diflBculties.

About  amendment  No.  157, I just 
heard my friend, Shri Gurupadaswamy, 
advocating that the shareholders should 
have all the relevant information re
garding the terms of the  managing 
agency agreement.  But perhaps there 
seem to be some misunderstanding in 
the matter.  What I want to submit is 
this.  At a time when a company is 
registered and when its memorandum 
and articles are filed with the Regis
trar, it may not be possible for  the 
managing agency agreement to  be 
finalised.  Indeed according  to  the 
provisions of the new BiU the manag
ing agent will have to seek Govern
ment’s permission for all the terms 
and  conditions  of  the managing 
agency agreement.  That being  so, 
it is quite possible that Government 
themselves may impose certain restric
tions or modifications in the agreement, 
and I do not think it will be proper 
for the managing agents to incorporate 
the draft of the proposed agreement in 
the articles and memorandum, which 
are still subject to  the  approval or
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modification of  Government.  More
over, so far as the outside shareholders 
are concerned, they do not come into 
the picture at all till the time when the 
company issues the prospectus for sub
scription from the public.  There is no 
difference of opinion that the incorpo
ration of the managing agency agree
ment must be there.  My submission is 
this.  So far as the original memoran
dum and articles of association are con
cerned, there is absolutely no need to 
insist on  the  provisional  managiug 
agency agreement to be incorporated 
with that; that is  not  final.  That is 
subject to approval  by  Government.
* So far as the shareholders are concern
ed, they are not in any way affected by 
the non-filing of the proposed agree
ment with the articles of associative. 
So, it will be quite in order if  the 
managing agency agreement is incor
porated only at the  time  when it is 
Issued to the public.  Therefore, I hupe 
that this kind of an amendment is of 
a nature which it should be jwssible 
for the Government to accept because 
that does not involve any policy nor 
would it in any way be regarded as a 
loophole which would be abused.  So 
far as the other amendments—̂ Nos. 1̂3 
and 159 are concerned, they are con
sequential  amendments  and  I have 
nothing more to say about them.

Regarding amendment 160 relating to 
clause 43, 1 have to say this.  Sub-sec
tion (5) (b) provides that where there 
is an omission from a prospectus -)t a 
statement in lieu of prospectus of any 
matter which is required to be stated 
therein under the provisions of Sche
dule II or rV, as  the  case  may be, 
which is calculated to mislead, such 
omission may be considered as an un
true statement.  This is  something 
which may have some undesirable re- 
purcussdons.  There is no such provi
sion in the U.K. Act. If any positive 
statement is made in the prospectus 
which is untrue or misleading I can 
understand it and it is certainly neces
sary to take action.  But in case of an 
omission, it will be reaHy very difficult; 
a number of omissions may be made. 
After all when a new company is float- 
9d, there are a number of factors about

raw materials, about the cost of manu
facture, power, plant and so on which 
the promoters try to disclose as far as 
possible.  But there is always a ]?ossi- 
bility that anybody  with  some mis
chievous idea might involve the pro
moters by finding out 101 things which 
might have been omitted from the pros
pectus quite inadvertently without any 
deliberate motive of mischief.  Here I 
would like to  respectfully  point out 
that the omission itself might be in 
favour of and to the benefit of the 
shareholders but even then it might 
be misleading.  Suppose any company 
I3 floated and the prospectus does not 
contain the nature of the deposits of 
the raw materials  of  a  particular 
area—may be the deposits will last 50 
years or 100 years—̂the disclosure of 
that information would make the i.i- 
vestor very keen and it would attract 
the shareholders in a greater way.  In 
that sense, an  omission  is rather to 
the benefit of the shareholder and t'le 
investor and even in that case it miy 
be considered as misleading and there
by the entrepreneur who is  floating 
the company might involve himself in 
a lot of penalties.  I submit that ttus 
question of omission should be examin. 
ed keeping in view  the  implications 
which might follow.  One can find out 
a hundred and one omissions about a 
particular industry and therefore *he 
clause as it stands should be confined 
to positive facts which have been dis
closed in the prospectus.  If there is 
anythmg untrue or misleading in the 
facts as disclosed in  the  prospectus 
certainly action should follow but there 
should be nothing so far as any omis
sion is concerned.

Shri K. K. Basu: On a point of clari
fication, Sir. May I say that it is quali
fied? Where the omission is calculated 
to mislead, then alone it attracts tnis 
provision.

Shri G. D. Somiuii: As I explained, 
misleading may be on both sides. Some 
information is not disclosed; it may be 
regarded as misleading I say it is pos
sible to discover a hundred and one 
items which have not been disclosed 
In the formation of company there are
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so many matters which anybody could 
easily discover and then a charge may 
be laid that it is misleading.  Perhaps 
the disclosure of that information may 
have made the  investors  more keen. 
Apart from that, this question of omis
sion does involve matters which may 
be beyond the  imagination  of those 
who drafted  the  prospectus  at that 
time and therefore they may be put to 
difficulties for  something  which has 
been done absolutely inadvertently.

I would now like to come to the im
portant point raised  by  Shri Asoka 
Mehta.  The memorandum of a com
pany should be kept wide; that is the 
‘objects’.  But he gave certain exam
ples and he drew the attention of the 
Government to the harm and damage 
that may be done by  keeping the 
object clause so Wide. My approach to 
this problem is different.  I have made 
certain observations at the time of the 
general discussion and I wanted a cate
gorical  clarification  from  the hon. 
Finance Minister as to  how  the big 
business or those who are in charge of 
big industries stand in that connection. 
So far as we understand the policy of 
the Government  and  of  the Prime 
Minister, it is that \ve have to give 
priority  to  the  development of the 
country’s resources.  On the one side 
you have imposed taxtion to the extent 
of 87.5 per cent, on personal mcome. 
So far as this is concerned, therefore, 
there is very little sbope for any re
sources being made available for the 
development of  the  country’s indus
tries.  The only way in which the re
sources could be  made  available is 
through the cooperate sector. If the 
surplus funds of the various companies 
are not to be  utilised  for the indus
trial development of  the  country, it 
certainly seems to me to be a  new 
departure in the policy of the Grovem- 
ment.  The meeting of the  Central 
Advisory Council for Industries  held 
sometime back that the target for the 
private sector was of the order of 
Rs. 750 crores investment  I do not 
know how the private sector would be 
able to come anywhere  near  that 
target if resctrictions of the  nature

proposed by my hon. friend,  Shri 
Asoka Mehta, are entertained by the 
Government.  I for one submit that 
at least during the Second Five Year 
Plan we have to give more priority 
and more attention to the develop
ment of our industries than point out 
imaginery fears which friends  like 
him have expressed, namely, concen
tration of economic power and wealth 
in the hands of a few and so on.

Shri Asoka Mehta: It is not my fear; 
the Bhabha Committee itself has sug
gested this.

1 P.M.

Shri  G.  D.  Somani:  The Bhabha
Committee has  suggested  no action. 
Similar fears had been  expressed by 
the Cohen Committee and the Britî 
Parliament took the same view that no 
action was  called  for.  We  have to 
consider this in the light of the work 
that we have to do.  It is all right lo 
talk about some jute mill taking steps 
for the development of cement Indus
try in some other parts or some cotton 
mills taking steps to develop some in
dustry in  Saurashtra and so on-  But 
the question remains. If these huge re
sources which are  required  for the 
development of these industries are to 
be found, they can only be found from 
the resources of the existing companies 
and if they are  not  to be allowed 
to utilise them for the development of 
industries, that would in my opinion 
be something against the policy of the 
Government to create more new em
ployment opportunities and to develop 
the resources of the country.  In my 
opinion it is clear that anything that 
is discussed or advocated, at this stage 
when we are on the threshold of an 
investment of the  order  of Rs *750 
crores in  the  private  sector to the 
effect that a  company  should  be 
debarred from utilising its  surplus 
funds for developing another line to 
which its existing line may not be 
similar, will be a  very  retrograde 
step.  It will be a step which  will 
discourage, which will come in the 
way of our developmeAt and  which
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will retard the  economic  develop
ment of the country.  So, from that 
point ot view, I think that this ques
tion which has been raised again by 
my friend Shri Asoka Mehta requires 
very careful consideration  at  the 
hands of the entire  Cabinet.  After 
all, the businessmen go to the Govern
ment for securing the necessary licen
ces for the development of certam m-

•  dustries.  They also go to the Capital 
Issue  Department  for  securing the 
necessary sanction for  the  issue of 
capital.  If they have to be accused of 
doing anything against  the  CKjlicy '>f 
the Government or against the spirit 
of any Act in the way in which Shri 
C. C. Shah did  the  other day, and 
Shri Asoka Mehta also today has rais
ed the point—I, for one, would like to 
say that it is  wrong.  ]  do advocate 
that the right policy at present is to 
allow existing companies who have got 
the resources to do  their  utmost in 
developing whichever  line  is in the 
national interest.  It does not matter 
at all if a textile mill is to develop 
and start a paper factory if jit has 4jol 
the necessary resources.  As a matter 
of fact, the Government’s income-tax 
policy also conforms to the same stand- 
dard because they encouraged inter
company investment in as much as the 
investing company is exempted from 
double taxtion.  All these poUcies, S3 
far as one could see, are in conformity 
with the action of  certain  industries 
who are going forward with the de- 
velotMnent of the country's resources. 
Therefore, this Doint which has been 
raised again and again should be seen 
In its proper perspective and those who 
are in charge of various big companies, 
and thereby have got surplus funds, 
have got to be guided by the way in 
which the Government want their sur
plus resources to be utilised for the 
development of the country’s industrial 
fleld which is lying so wide open.  I, 
therefore, hope that the observations 
of Shri Asoka Mehta will receive care
ful consideration at the hands of the 
Government and we  will  have some 
Indication about the policy which the 
business world has to follow

Mr.  Deputy-Speaker:  How  much
time is the hon. Minister likely to take? 
We must conclude this debate at 1.15.

Shri M. C. Sfaah: I will only say a 
few words.

Mr. Deputy-Speaker:  All right, first 
I will call  Shri  Ramachandra Reddl 
and then the Minister.

Shri M. C. Shah: I will take 15 to
20 minutes.

Mr. Deputy-Speaker: He said he will 
oniy say a few words.

Shri Ramachandra Reddi: Sir, I will 
not take more than 3 or 4 minutes.

Mr. Deputy-Speaker: All right. The 
hon. Member may speak now.

Shri Ramachandra Reddi: I wish to 
invite the attention of the House to 
clauses 17 and 18 which lay down the 
procedure for alteration of memoran
dum in certain respects and also pro 
vide for the confirmation of any altera
tion by  the .court.  The  operations 
under these two clauses seem to be tou 
many and as such it is possible that 
tne court will take a very long time :o 
dispose of any application for a change 
in the  memorandum.  No  time-limit 
has  been  prescribed  in  these  two 
clauses and I think it will be better 
if some time-limit is prescribed here 
and now, or in the rul6s that are likely 
to be framed under the rule making 
authority of the Government.

These two clauses envisage the pos 
sibility of a dissentient member or an> 
other  shareholder  objecting  to  the 
memorandum.  If a company wants to 
expand itself with a profit motive or 
if it wants to cut down its activities 
because of  the  possibility  of  those 
activities landing it in losses, then it 
will have to wait for several years for 
achieving the object through the altera
tion of the memorandum and articles 
of  association.  Therefore,  I would 
suggest that the usual delays be pre
vented in this respect and some time- 
Umit be prescribed
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I would also mention a word about 
clause 38.  In clause 38 it is provided 
that  “the  documents  relating to the 
agreements, if any, entered into or pro
posed to be entered into, by the com
pany with any person appointed or to 
be appointed as  its  managing agent 
etc.” be sent to a member on being so 
required. These words:  “proposed to 
be entered into” and “to be appoint
ed” seem to be very vague.  As a 
matter of fact the clause says:

“......a copy each of the following
documents, as in  force  for  the 
time being___”

It is not possible  to  conceive of a 
position where the documents about a 
proposal to enter into an agreement 
would be available  at  the time of 
presenting these documents and it may 
also not be possible for anybody or 
the company to say that the company 
is going to appoint so and so at a 
later date.  These two things seem to 
be anomalous  and  I  support  the 
amendment given  notice  of by Shri 
Tulsidas saying that the words “pro
posed to be entered into” be deleted.

Mr.  Deputy-Speaker:  The  hon.
Minister.

Shri Kamath: Sir, I will only for
mally move my amendments to these 
clauses. They are self-«cplauatoiy and 
I will not, therefore, make any speech.

Mr. Deputy-Speaker: Have they not 
been moved already?

Shri Kamath: I had suggested that 
they should be taken as moved, when 
I left the other day..

Mr. Depaty-Speaker: You mean, not 
only for yesterday, but for all days to 
come?

ShPi Kamath: I shall be out of Delhi 
ôr some time and if  that could be 
4one 1 would be very happy.

Mr. Deputy-Speaken Shri Kamath is 
really interesting.  Anyway, I have no 
objection and I will  treat them as 
moved.  What are they?

Shri Kamath: I bes to move:

(1) Page 20, 

after line 47, add:

'“(4) The Registrar should brmg 
out a quarterly journal containing 
extracts from copies of*memoran
dum,  articles,  managing  agency 
agreements,  registered  with him 
during the previous quarter.”

(2)  Page 36, line 42. 

add at the end;

“and shall also be liable to make 
compensation to  such  person as 
has entered into an agreement for 
or with a view to acquiring, dis
posing  of,  subscribing  for  or 
underwriting shares or debentures, 
for any damage directly resulting 
from such false, deceptive or nUs- 
leading statement, promise or fore
cast.” .

Mr. Depaty-Speaken  Amendments 
moved:

(1)  Page 20, 

after line 47, add:

“(4) The Registrar should bring 
out a quarterly journal containing 
extracts from copies of memoran
dum, articles, managing  agency 
agreements, registered  with him 
during the previous quarter.”

(2)  Page 36. line 42. 

add at the end:

“and shall also be liable to make 
compensation to such person as 
has entered into an agreement for 
or with a view to acquiring, dis

posing of,  subscribing  for  or 
underwriting shares or debentures, 
for any damage directly resulting 
from such false, deceptive or mis
leading statement, promise or fore
cast”

Shri S. S. More (Sholapur): Sir, he 
wants an assurance like this even' for 
tlie future.

Mr. Deputy-Speaker: Absolutely; the 
assurance  ̂always there.

Shri X M.  Thomas  (Emakulam): 
Sir, Shri S. V. Ramaswamy was not 
allowed to move his amendments by 
the Speaker.

Shri Bansal: Yes, Sir,  he  was not
allowed.
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Shri S. S. More; But you can make
a gesture to the Opposition.

Mr. Depnty-Speaker:  Shri  S.  V.
Ramaswamy is not here now.  Accept
ing an amendment is in the hands of 
the House—if it is germane to the 

issue.

Shri Kamath: This is only an amic
able arrangement, Sir.

Mr. Deputy-Speaker:  Sometime,  a
Member who is present here and who 
, could have moved his amendment, if 
he is indifferent, the Speaker always 
takes the view that he ought not to 
be allowed  any  indulgence.  Some
times, a Member may not be able to 
be present due to unavoidable reasons 
and then in that case he is shown some 
indulgence.

Shri M. C. Shah: I have heard with 
care and attention  to  the  speeches 
made by Members  who  have moved 
their amendments and so I will just 
refer to that matter in the beginning.

With  regard  to  the  amendment 
moved by my friend Shri Jhunjhun- 
wala yesterday, just before the close 
of the day*s  debate  I  assured the
■ House that the Government are agree
able to accept his amendment in princi
ple but that amendment required fur
ther changes in the language.  That 
amendment is No.  442  and seeks to 
amend clause 52.  Therefore, we have 
today given a draft of that amendment 
and we propose to accept that.  It is 

as under: *

Page 27, line 49, 

after “notice” insert:

“Provided that where a mem
ber has intimated to the company 
in advance that notices should be 
sent to him under a certificate of 
posting or by registered post with 
or without acknowledgment due 
and has deposited with the com
pany a sum  sufficient  to defray 
the expenses of doing so, service 
of the notice shall not be deemed 
to be effected unless it is sent in

the manner intimated by the mem
ber.”

That disposes of the amendments of 
my friend Shri Jhunjhunwala and my 
friend Shri K. K. Basu.

Now, I will take  the  amendments 
moved by the hon. Member Shri Tulsi
das.  Yesterday I heard him very care
fully.  I went through his speech, and 
he will pardon me if 1  say  that he 
always finds difficulties  in whatever
progressive measures are being placed 
on the statute-book.  I went through 
his speech very carefully this morning 
also.  I found that he has raised noth
ing but difficulties in everything that 
has been proposed in the Bill.  Rather 
I appreciate the speech made by my 
hon. friend Shri Somani wherem he 
has not mentioned so many difficulties. 
Shri Tulsidas says "that  most of the 
amendments, if put into etlect, would 
create difficulties, that there would be 
no entrepreneurs coming forward and 
that perhaps the  Heavens  will fall. 
After all, the amendments that he has 
proposed are  practically  of no sub
stance.  He has  moved,  first ot all, 
amendment No. 157.  He has said that 
as  the  Government  have  already 
moved an amendment, he did not want 
to move amendment No. 156,  About 
amendment No. 157, he has said that 
this registration of an agreement if 
any should be omitted.  The matter 
was very fully discussed at the Joint 
Committee where he was also present. 
He also knows that the Bhabha Com
mittee has also recommended that this 
should be there. If there is an Tigrae- 
ment already entered into, then that 
agreement has to be filed,  I do not 
understand what is the objection there, 
I do not understand how there will be 
some disturbance. Pandit Thakur Das 
Bhargava said that perhaps there will 
be rivals and that when these agree
ments are known somebody will come 
in and that the managing agency will 
go away and all that.  I do not under
stand how it will happen.  As a matter
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of fact, there is no such fear about it. 
If the agreement  is  not registered, 
those who want to  have  those com
panies floated, those who want to have 
their managing agency agreements to 
be concluded, are not bound to carry 
on with the work.  So I feel that those 
provisions are not redundant.  It is 
also very necessary and important, and 
therefore, the  Joint  Committee has 
included such a provision in the Bill. 
I feel that Shri  Tulsidas  has made, 
what shall I say, an unnecessary howl 
about  this  thing.  He  feels that it 
would create very  great  difficulties. 
If that provision is made, he says it 
will put some hurdle in the way.  He 
says that, in the way in which it is 
put, it will create difficulties.  I do not 
think there is any difficulty and I do 
not think it is in anyway necessary to 
omit clause 32(c).

Shri Tulsidas: May  1  say  a few
words by way of explanation.  The 
hon. Mfaii.ster says that he does not 
see any difficulties.  The difficulty lies 
in the words, “the company proposes 
to enter into  with  any individual”. 
Please read the whole line.  My point 
is that whether this agreement is a 
valid document or not, the document 
has to be attached to the memoran
dum and articles of association.  But 
what is the purpose that is going to 
be served by the proposed agreement? 
The hon. Minister is not telling us the 
purpose.  I said it will create certain 
difficulties.  The hon. Minister merely 
says he does not find any difficulties.
I would like to a.«?k him, and let him 
tell me positively, what advantage does 
he expect in this document which is 
not a valid document.  Îet the hon. 
Minister reply.

Shri M. C. Shab: I say that the words 
are, “agreement, if any,”.

Shri Talsidas: Please read the v/hole 
line.

Shri M. C. Shah: “the agreement,
If any, which the company proiw- 
ses to enter into with any indivi
dual, firm or body corporation to 
be  appointed  as  its  managing 
agent, or with any firm or body 
corporate to be  appointed  as its 
secretaries and treasurers.”

What is the objection there? I do 
not understand how there can be any 
objection to “the agreement, if any 
which the company proposes to enter 
Into”.  Later on he might say that the 
agreement and the terms may De modi
fied by the Government, and then those 
terms will come into force.  But what 
is the objection, in this provision?

Shri S. S. More: The Minister is not 
properly  comprehending  what  Shri 
Tulsidas meant.

Mr. Depoty-Speaker:  Why  should
there be any explanation by the hon. 
Member?

Shri S. S. More: I am  asking  the 
Minister a definite question.  It is no 
use merely saying that there .>will be 
no difficulties.  We also must kuow 
how the mind of the Government is 
working when they stand by a parti- 
crular  proposal.  I  would  refer the 
Minister to clause 38 also under which 
copies of memorandum and articles, 
etc., are to be given to the members. 
Clause 38(c) says:

••the agreement, if any, entered
into or proposed to  be  entered
into, by the company with any per
son,"

Therefore, clause 32(c)  will have 
to be taken along with clause 38(c). As 
a lawyer, the hon. Minister will see 
that this agreement cannot be a com
pleted document.  It may  be in the 
nature of a draft.  Why Government 
should insist on having  that draft, I 
cannot understand. Both these clauses 
will have to be read together.

Mr.  Deputy-Speaker:  The  agree
ment may be either actual or pros
pective.

Shri S. S.  More:  A  prospective
agreement would be more or less in 
the form of a draft.

Mr. Depaty-Speaker:  All  that  is 
wanted  a final  agreement.  If one 
has not entered into an agrê ent. It 
is all right. ^

Shri S. S. More:  Under clause 33,
after these documents are submitted, 
the company is registered, and then 
It becomes a body corporate capable
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[Shri S. S. More]  . 

at issuing, functioning  and all sorts 
of things.  When the company conies 
into existence as a  corporate body 
after registration, then the final stage 
of the agreement will  be  affective 
Government have already  laid down 
that the final agreements shall be sub
mitted.  There are different  stages. 
My submission is that the  Govern
ment can very well see. that the fjial 
documents  representing  the agree
ments concretised  between the par
ties, are submitted to the Registrar or 
any  other  proper  authority.  But 
there are so many drafts  which are 
likely to undergo  mutations through 
different stages.

Mr. Deputy-Speaker: If f)Ossible, to 

safeguard the company’s interests, let 
them not say one thing at one place 
and do something else elsewhere.

Shri M, C. Shah: If my hon. friend 
refers to page 30 of the Bhabha Com
mittee’s  report—paragraph  35—̂he 
will see why  such a  provision  is 
necessary, and, as a matter of fact, we 
have discussed this very question for 
a long time.  The House  will agree 
that “the agreement, if  any, which 
the company proposes to  enter into 
with any  individual”  is of a very 
vital  and  fundamental  nature. 
Nothing is lost by registering it with 
the memorandum and the articles of 
association.  I do not know what is 
to be lost by doing that.  So, such a. 
provision of a fundamental nature has 
to be provided in the Bill.  So, I do 
not think there can be any complaint 
or objection as is raised by Shri Tulsi
das and supported by my friend Shri 

S. S. More.

There is  another  amendment by 
Shri Tulsidas and that is amendn-ent 
No. 160 to clause 43.  The main point 
urged by Shri  Tulsidas was  about 
clause 43.  Under  that  clause, the 
prospectus or  statement  in  lieu of 
prospectus has to be filed by a private 
company on its ceasing to be private 
company. He wants to delete clausa 

43.
Shri Tulsidas: I do not want to de

lete the whole clause.

Shri M. C. Shah: Rather, he wantf 
to omit sub-clause (5)  (b) of clause 
43 which says:

“where the  omission  from a 
prospectus or a statement in lieu 
of prospectus of any matter whica 
is required to be stated  therein 
under the provisions of  Schedule
II or IV, as the case  may be. is 
calculated to  mislead,  the pros
pectus  or  statement in lieu of 
prospectus shall be  deemed, in 
respect of such omission, to be a 
prospectus or a statement in lieu 
of prospectus, in which an untrue 
statement is included”.

As regards  Schedule II, we must 
remember that Schedule II is not ex
haustive and there may be some facts 
which may not have been brought out. 
Therefore, I do not think there is any 
objection to have that clause there.

My friend, Shri Trivedi, has raised 
certain points which are not very vital 
and whi-ch are practically of no sub
stance.  He has said that in clause 11 
the following should be added:

“and a suit by such company.... 
shnii not be  maintained in any 
court of law-----” etc.

I do not think it is  necessary to 
provide this in the clause. These com
panies have been prohibited as \̂ aw- 
ful companies and if any  action is 
taken by the promoters, they cannot 
be sued.  Even if they are  sued, the 
court will declare that all these actions 
are by companies which are prohibit
ed and which are not rather legal.

Shri V. M. Trivedi (Chittor):  On a 
point of order, Sir, I would like to 
know from where the hon.  Mmister 
got this information which he is giv
ing us, namely, that a  suit can be 
stopped from  bemg  filed  without 
making a provision that it cannot be 

filed.
Shri M. C. Shah; They are prohibit
ed under the company law.

Shri U. M. Trivedi: They are not 
prohibited from suing.

Mr.  Deputy-Speaker:  The  hon.
Member is a lawyer; very well.
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Sbri M. C. Shah: Mr. Trivedi has 
moved certain amendments to clause 
13.  If we accept his amendment No. 
19, it would mean that no company can 
1)0 formed with a share capital below 
Rs. 25,000. There is no such i>rovision 
or restriction in the U.K. Act and we 
îo not propose to have any such res
triction in our Act also. Mr. Trivedi 
has also suggested an amendment that 
no share should be of a value which 
is less than Rs. 101-. Here also, there 
is no such restriction on the denomina
tion of the share in th® U.K. Act and 
"we do not propose to have any such 
restriction on the issue of shares. The 
shares can be of  denominations of 
Re. 1 or Rs. 2 or whatever it may be. 
He has also suggested that in clause 
13 there should be a provision sajrin̂ 
that no person shall take shares less 
than five in number or a value less 
than Rs. 100.  The object of the am
endment is to make it obligatory for 
each shareholder to take a minimum 
number of shares—at least <5 shares— 
or to subscribe a minimum amount of 
Rs. 100.  I do not think it is neces
sary that we should restrict the field 
In this way.

Again̂ Mr. Trivedi has  moved an 
amendment that in clause 20, for the 
word *undesirable* we should substi
tute:

“implies that the company has
got any relation with any political
party” etc.

We had considered very  carefully 
whether we can put here a list of 
certain specific names which are con
sidered undesirable, but it was not 
possible to frame any  such big list 
Therefore, the Government has taken 
the powers to declare a name as un
desirable; naturally, this matter will 
be looked into very carefully by the 
Government.  As regards registration 
of companies having any relation with 
any political party, I think there is no 
justification whatsoever  for such an 
apprehension.  These are all the am
endments which have  been moved. 
'We have given full consideration to 
these amendments and I am afraid we 
cannot accept any of them.

Mr. Asoka Mehta has pointed out 
a new development in company prac
tice, namely,  the  establishment  of 
departments or  branches of activity 
by some companies unconnected with 
their principal business.  Government 
are fully aware of these development* 
and they have  indeed  given some 
thought to this subject for sometime 
past  All the  considerations whldi 
Mr. Asoka Mehta has mentioned have 
been very much in the mind of the 
Government; but there are other as
pects of the question which also have 
to be carefully  considered  by the 
Government before they can take any 
action in the matter.  While the Gov
ernment are anxious that no company 
should be empowered to  indulge in 
activities unconnected  with its main 
business only with a view to  make 
more money, they are also anxious to 
ensure that no action of theirs impe- 
deis the expansion of  legitimate in
vestments.  The observations of the 
Bhabha Committee  themselves show 
the difficulties of the problem, but I 
can assure Mr. Asoka Mehta that the 
Government are not quite oblivious of 
the points raised by him.

I would now request  the  Hous® 
to accept all the amendments of the 
Government  and  the  amendments 
which have been already accepted by 
the Government

Mr. Depaty-Speaker:  I shall now
put to the vote of  the  H(̂ e. the 
cjauseg pne êr Jhe other; wherever 
^y hon. Member wishes that his am
endment should be put to the House, 
I shall do so.

There are certain  amendments to 
clausel̂ if any hon. Member who ia 
prSeSf-'̂ishes that his  amendment 
should be put, I shall do so.  Other
wise I wm take it that he does not 
press his amendments.

ShTl U. M. Trivedi: I am pressing 
my amendment No. 18.

Mr. Depnty-Speaker:  The question

is:

Page 12, line 17, add at the end—

“and a suit by such  coim»any, 
association or  partnership shall
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not be maintained in any court of 
law if filed by it in its name or 
in the names ol its members.”

The motion was negatived.

Mi, D̂ ty-Speaker: There are no 
other amendments to clause 11.

The question is:

“That clause 11 stand part of the 

BiU.”  — -

The motion was adopted.

Clause 11 was added to the Bill. 

Mr.  Depaty-Speaker:  There  are
some amendments to clause 13. Doef 
any Member press any of them?

I find none. So, they are not pres

sed.

The question is:

“That  clauses 12 to 14 stand 
part of the BilL”

The motion was adopted. 

Clauses 12 to 14 were added to the 
Bill.

Mr. Depaty-Speaker.  There  is  a 
Government amendment to dauŝlS, 
amendment No. 314 moved by oEfi 
C. D. Deshmukh.

Mr. D̂ ty-Speaker; The question
is:

Page 13.

in line 36, after the words “shall 
attest the signature”, insert the 
words “and shall likewise add his 
address, description and  occupa
tion, if any”.

The motion was adopted.

Mr. Depaty-Speaker: The qucfrtion 
is:

**That clause 19, as  amended, 
stand part of the Bill.”

The motion was adopted.

Clause 15, as amended̂ was added 
to the BilL ^

Mr. Depaty-Speaker: The question 

Is:

**That clauses 16 to  19 stand 
part of the BilL”

The motion was adopted. 

Clauses 16 to 19 were added to the 

BUI.

Shri U. BL Trivedi: I want by am
endment No. 21 to be  put to the 

House.

Mr. Depaty-Speaker: The question 

ii;

Page 16, line 4, for “is undesirable"

“implies that the company has 
got any relation with any Political 
party of India or with the Gov
ernment of the day, imless the 
company is floated by the Gov
ernment itself under any provi
sions of law'*.

The motion was negatived.

Mr. Depaty-Speaker: The question

is:

“That clause 21 stand part of
the Bill.”

The motion wâ adopted.

Clause 20 was added to the Bill.

Mr.  Deipity-Speaker:  Clause  21.
Does anybody want to press amend
ment No. 22?  None. Not pressed.

The question is:

“That clause 21 stand part of 
BiU.”

The motion was adopted. 

Clause 21 was added to the Bill. 

Mr. Deputy-Speaker:  Clause  22.
There is Government amendment No. 
288.

The question is:

Page 16, 
in line 32, for  the words “it 

shall be  punishablê* substitute 
the words  “the  company  and 
every officer, who is in default, 
shall be punishable.”

Shrl Jhnnjhnnwala:  There  is no
quorum,

Mr. Deputy-Speaker: Do hoa Mem
bers want me to put this ofif till 2.30? 

Pandit Thakor Das Bluuîva:  It
is not a question of  quorum merely. 
We feel that the company law is not 
being properly  considered.  Nobody 
takes any interest. Nobody is present. 
Only 30 people are in the House. That 
is our difficulty.  I do not want any 
adjournment
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Mr. Depntj-Speaker;  I am really 
sorprisadL  How can anybody compe) 
any hon. Member to be here.  Yester
day we saw only 6 persons or 7 per
sons out of whom four were already 
in the Joint Committee.  If they are 
asked not to specik, as some other hon. 
Members wanted to have preference, 
there are one or two  Members who 
are carrying on the whole  delibera
tions.  The others are not taking any 
interest.

Shri Kamath: I submit that the con
vention is unconstitutional.  I suggest 
that the voting should be postponed.

Pandit Thakur Das Bhargava:  No
body wants to discuss when there is 
no quorum.  When Members do  not 
come, what can the Deputy-Speaker 

do?

Mr. Depnty-Speaker; I have no ob
jection to putting  off  the voting if 
anybody objects.

Shri Kamath: I object to the voting 

now.

Mr. Deputy-Speaker;  Except  for 
the puriKDse of a technical objection,
I do not see any force in it.  This is 
a technical subject.  The commercial 
magnates  interested are  here;  the 
socialists are here,  the  communists 
are here; the general public are here; 
Government is here.

Under the convention,  voice votes 
may be taken.  If any Member wants 
the House to divide, we shall divide 
after Lunch.  The hon. Member was 
not here when the  convention  was 
arrived at.  On any particular matter 
in which the hon. Member is interest
ed, I have no objection to divide.

Shri K. K. Basu: Let us go through 

the business.

Mr. Depnty-Speaker; Let  us  pro
ceed.  No Member supports him  in 
the suggestion that voting should be 

put off.

Shri KanuUh;  The  convention  is 
imconstitutional.

Mr. Deputy-Speaker;  A  Constitu
tion can be made and im-made.

Sbrl Kamath: It should be un-made 

first.

Mr. Depaty-Speaker:  I shall  read
the convention.

“Under a  convention  adopted 
in September, 1954, the House is 
not counted between 1p.m . and 
2-30 P.M. when  the  House sits 
from 11 A.M. to  5 p.m . without 
any break for lunch. A voice vote 
is taken during that i>eriod; but 
if it is  challenged, no coimt  is 
taken and the decision  on  the 
question  is  postponed till after 
2-30 P.M.”

If it is chaUenged, I shaU certainly 
put it off for decision later on after 
all Memb«̂ arrive.  In  the mean
while, by voice votes  I shaU go on 
deciding.

I was on clause 22.

The question is:

Page 16,

in line 32, for the  words “it 
shall be punishable” substitute 
the  words'  “the  company  and 
every officer, who is  in default, 
shall be punishable”.

The motion was adopted.

Mr. Depnty-Speaker:  The question

is:
“That clause 22,  as  amended, 

stand part of the Bill.”

The motion wâ adopted.

Clause 22, as amended, was added to 
the Bill.

,  Mr. Deputy-Speaker:  The question

is:

“That clause 23 stand  part  of 

the Bill.”

The motion was adopted.

Clause 23 was added to the Bill.

Mr. Deputy-Speaker:  New  clause 

23A.

The question is:

Page 1«,

after line 47,  after  clause 23, 
insert the followmg new clause 
as clause 23A:

“23A. Change of name of exist
ing private limited companies.— 
<1) In the case  of  a  company
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Mr. Deputy-Speaer 

whih was a private limited om
pany  immediately  beore  the 
ommenement o  this  At, the 
eistrar shaU enter  the  word 
Trivate beore the word Tdmit- 
ed* in the name o the ompany 
upon the reister and shall  also 
mae the neessary alterations in 
the  ertiiate  o  inorporation 
issued to the ompany and in its 
memorandum o assoiation.

(2)   Sub-setion (3) o  setion
23 shall apply  to  a hane  o 
name imder sub-setion (1), as it 
applies to a hane o name imder 
setion 21.

The motion was adopted.

Mr. Deputy-Speaer  The uestion

*That  new  lause 23A 
part o the il

stand

The motion was adopted.

New lause 23A was added to the il

Mr. Depaty-Speaer Clause 24.

Shri U. M. Trivedi I press amend
ment No. 23.

Ir. Deputy-Speaer  The uestion
is ,

ae 18, ater line 36, add

(11) The assoiation so  reis
tered imder this setion shall not 
be subet to all  or any oblia
tions that have been  or may  be 
imposed by any at o any leis
lature o any State in India,

Mr.  Deputy-Speaer
avour wiU say Aye.

Those  in

Some hon. Members Aye.

Mr. Deputy-Speaer Those aainst 
will say *No*.

Some him. Members No.

Mr.  Depaty-Speaer
have it.

The

Shrl U. M. Trivedi The Ayes hare
it.

Mr. Depaty-Speaer This will  be 
put o.  Clause 24  -ind  amendment 
No. 23 will stand over

There are no amend ien̂s to lause 
25 to 28.

The uestion is

That lauses 25 to 28  stand 
part o the iU..

The mx>tion was adopted.

Clauses 25 to 28 were added to the 
ill

Mr.  Depaty-Speaer  Clause  29
overnment amendment No. 315.

The uestion is

ae 19,—

in lines 34 and 35, ater  the 
words shaU attest the sinature*, 
insert the words and shall lie
wise add his address, desription 
and o upation, i an̂*.

The motion was adopted.

Mr. Depaty-Speaer  The uestioa
is

That lause 29,  as  amended, 
stand part o the ill.

The motion was adopted.

Clause 29, as amended̂ was added to 
the il

Mr. Depaty-Speaer Clauses 30 and 
31 there are no amendments.

The uestion is

•That lauses 30 and 31  stand 
X>art o the il

The motion was adopted.

Clauses 30 and 31 were added to the 
ill
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Amendment No. 157.
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The question is:

Page 20, 

omit lines 29 to 32.

The motion was negatived.

Shri Kamath: There is my amend
ment No. 353.

The Parfiamentary Secretary to the 
Minister of Finance (Shri B. E. Bha- 
cat): It was not moved.

Mr. Depoty-Speaker: I have allowed 
it to be moved.

The question is:

Page 20, after line 47, add:

'H4) The Registrar should bring 
mit a quarterly  journal contain
ing extracts from copies of memo
randum, articles, managing agen
cy agreements,  registered  with 
him during the previous quarter.*’

Mr. Depnty-Speaker Those in favour 
will say *Aye\

Some hon. Members: Aye.

Mr. Depnty-Speaker: Those against 
will say W.

Some hon. Mmbers: No.

Mr. Depnty-Speaker:  The  T̂oes’
have it

Shri Kamath: The ‘Ayes* have it

Mr. Depnty-Speaker;  Amendment 
No. 353 will stand over.

Clause 32 will stand over.

There are no amendments to clauses 
S3 to 37.

The question is:

“That clauses 33 to 37  stand 
part of the Bill.”

The motion was adopted.

Clauses 33 to 37 toere added to the 
Bill

Mr.  Depnty-Speaker:  Clause  38,
Amendments 158 and 159:  nobody
thinks of them.  Not pressed.

The question is:

“That clause 38 stand part of 
the Bill.”

The motion was adopted. 

Clause 38 was added to the Bill,

Mr.  Depnty-Speaker:  Clause S9. 
The amendment is not pressed.

The question is:

‘That clause 30 stand part of 
the BilL”

The motion was adopted.

Clause 39 was added to the Bill.

 ̂ Mr. Depnty-Speaker: The questioa

“That clauses 40 to 42  stand 
part of the Bill.”

The motion was adopted.

Clauses 40 to 42 were added to the 
BUL

Mr. D̂ nty-Speaker: Clause 43.

The question is:

Page 24, sub-section (3),

in lines 25 and 26, after  the 
word “five hundred rupees” insert 
the words “for every day during 
which the default continues.”

The motion was adopted.

^Mr. Depnty-Speaker: The question

Page 24, line 27, omit “or statement 
m lieu of prospectus”.

The motion was negatived.

Mr. Depnty-Speaker: The question
is:

Page 24, omit lines 41 to 47.

The motion was negatived.
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Mr. D̂ aty-Speaker: The question
is:

“That clause 43, as  amended, 
stand part of the Bill.”

The motion was adopted.

Clause 43, as amended, *was added to 
the Bill.

Mr. Depaty-Speaker:  There is an
amendment to clause 44. Nobody has 
itood up.  So it is not pressed.

The question is:

“That clause 44 stand part of 
the BilL”

The motion was adopted.

Clause 44 was added to the Bill. 

Mr. D̂ oty-Speaker: The question

Mr. Depnty-Speaker: The question

Is:

Page 25, after line 28, add:

‘̂ Provided  that  the  Central 
authority  may, by  notification, 
limit the amount of such contracts 
which a praticular class of com
panies may enter into.”

The motion was negatived.

Mr. Depaty-Speaker: The question 

b:

“That clause 45 stand  part of 
the BiU.”

The motion idos adopted.

Clause 45 was added to the BilL

Mr.  Depnty-Speaker:  Amendment
No. 73. No one has stood up. So, the 
amendment is not pressed.

The question is:

“That clause 46 stand part  of 
the Bill”.

The mixtion was adopted.

Clause 40 was added to the BilL

“Tihat clause 47 stand part of 
the BilL.”

The motion was adopted.

Clause 47 was <\dded to the Bill.

Mr. Depaty-Speaker: Clause 48.

The question is:

Page 26, sub-clause (4)

in line 20, omit the word “other** 
before the word “securities”.

The motion was adopted.

Mr. D̂ aty-Speaker: The question

'That clause 48, as amended, stand 
part of the Bill”.

The motion was adopted.

Clause 48, as amended, was added to 
the Bill.

Mr. Depaty-Speaker: The question

“That clause 49 stand part  of 
the uill”.

The motion wâ adopted. 

Clause 49 was added to the Bill. 

Mr. D̂ aty-Speaker: Clause 50.

The question is:

Page 27, line 34

(i) after the words “on a com
pany” insert the  words “or an 
officer thereof”; and

(ii) for the words  “sending It 
to its registered office”, substitute 
the  words  “sending  it to the 
company or officer at  the regis
tered office of the company”.

The motion was adopted.

♦In sub-clause  (4) of clause 43, 
before the  word  “statement” was 
direction of the Speaker.

lines 32 and 35, the word “untrue”, 
omitted as pat«it error  imder  the
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r. epnty-Siieacr The uestion

is
That clause 50, as  amended, 

stand part of the il

The motion was adapted.

Clause 50, as amended, was added to 
the ill.

r. cputy-Speaer  The uestion

is

That clause 51 stand part of 

the ill.

The m̂otion was adopted. 

Clause* 51 was added to the ill 

r. cputy-Speaer Clause 52. 

Shri hunjhnnwala Instead of my 
amendment No. 374, I beg to moe the 
following amendment

age 27, line 49, after  notice*' in̂ 

ert

proided that where a member 
has intimated to the company in 
adance that notices  should be 
sent to him imder a certificate of 
posting or by registered post with 
or without acnowledgement due 
and has deposited with the com
pany a sum  sufficient to defray 
the epenses of doing so, serice 
of the notice shaU not be deem̂ 
to be effected imless it is sent in 
the manner  intimated  by  the 
. member.

Shri . C. Shah I shall accept it.

r. eputy-Speaer The uestion

is

age 27, line 49, ater notice insert

proided that where a member 
has intimated to the company in 
adance that notices  should be 
sent to him under a certificate of 
posting or by registered post with 
or without acnowledgement due 
and has deposited with the com
pany a sum  suflacient to defray 
the epenses of doing so, serice

of the notice shall not be deem̂ 
to be effected unless it is sent in 
the  manner  intimated  by  th 

member*'

The motion was adopted.

r.  epnty-Speaer  The  other
amendment is not pressed. The ues

tion is

That clause 52, as  amended, 

stand part of the ill.

The motion was adopted.

Clause 52, as amended, was added to 
the ill

r. cpnty-Speaer The uestion 

is
That clauses 53 to 63  stand 

part of the ill.

The motion was adopted. 

Clauses** 53 to 63 were added to the
in.

r. cputy-Speaer  No one has
stood up. So, the amendment to clau* 
se 64 is not pressed.

The uestion is

That clause 64 stand part  of 

the Hl.

The motion was adopted.

Clause 64 was added to the U 

»Ir. epnty-Speaer The uestion 

is

That clauses 65 and 66 stand 

part of the ill.

The motion was adopted. 

Clauses 65 and 66 were added to the 
ill

r. cputy-Speaer Clause 67.

Shri amath I hae got my amend
ment No. 354.

r. cputy-Speacr So far as this 
clause is concerned, the hon. ember 
is going to challenge. I will put it off.

Shri amafh  All right I suppose
that is the best course.

* In clause 51, line 40, the word him,  occurring for the first time, 
was  omitted  as  patent  error oider the directi(m of the Speaer.

•In clause 56, line 10, the word or, occurring for the first time, was 
substituted by the word and, patent error  under the direction  of  the 

Speaer.
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Some Hen. Members:  He will not
challenge.

Mr. Depaty-Speaker: The question
fe:

Page 36, line 42, add at the end:

“and shall  also be  liable to 
make compensation to such per
son as has entered into an agree
ment for or with a view to acquir
ing, disposing of, subscribing for 
or imderwriting shares or deben
tures, for any damage  directly 
resulting from such false, decep
tive or misleading statement, pro
mise or forecast”

Those in favour will say “Aye”. 

Some Hon. Members: Aye.

Mr. Depaty-Speaker: Those against 
wlU say “No”.

Some Hon. Members: No.

Mr. Depnty-Speaker:  The “Noes”
have it.

Shri Kamath: The “Ayes” have it.

Mr. Depaty-Speaker: Then, amend
ment No. 354 and clause 67 will stand 
over.

These clauses will be put to the vote 
I of the House at 3-15 FJt.

Shri M. C. Shah: Government am
endments are Nos. 293, 294, 295, 296,. 
297 and 298 to clause 75.

The Joint Committee  wished that 
the Government should consider thê 
desirability of providing a ceiling to- 
the commission payable in respect of 
issues of debentures, as hon. Mem
bers will see if they refer to para
graph 13 of the minutes of the 32nd 
meeting of the Joint Committee. Thf? 
Government has since  examined It 
and considers that if a ceiling has 
be imposed, 2J per cent,  would  be 
adequate in the case of debentures.

The point is not of much practical 
importance for two reasons:  (1) n> 
conmiisslons are usually paid for un
derwriting debentures, and (2) imder 
the Capital Issues  Control  Order, 
Government have the power to regu
late not only  imderwriting commis
sion, but also  allowance or discount 
on the issue price.  As a  matter of 
fact, the issue  price is  invariably 
taken into account  before consents- 
are given.

Clauses 68 to 80

I  Mr. Depaty-Speaker:  The  House
will now take up clauses 68 to 80 for 
which li hours have i>een allocated, 

i  Hon. Members who  wish to move 
I  thieir amendments to  these clauses 
I  will kindly hand over  the numbers 
I of their amendments, specifjring the 
I  clauses to which they relate, to the 
I  Secretary at the Table  within 15 
\ minutes.  No exception will be made 
\ hereafter.  Shri  Kamath is  already 
\ present here.  Therefore he may send 
it in 19 minutes.

I shall announce after 15 minutes 
the names of Members who have spe
cified the  amendments  which they 
wish to move and those amendments 
will be treated as having been moved 
subject to their being otherwise' ad
missible. •

However, as the  Members of the 
Joint  Committee  desired  that we 
should consider this question, we have 
considered it and  we  are  moving 
these amendments.

Shii TalaUas (Mehsana Wett):  I
have got two amendments to clause 
68, namely amendments Nos. 163 and 
164.  I have actually spoken on these 
amendments earlier.  The i>oint here 
is very simple.  The  present  Act 
provides that the period within which 
the minimum subscription has to 
received should be 180 days.  Now. 
this has been reduced to 120 days in 
this Bill.  My point is that in a coim- 
try like India where  the  capital 
market (has not yet developed fully 
it would be desirable to have a fairlŷ 
adequate period within which  the 
minimum  subscription has to  be 
raised.  The  amendments  which I
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have sought io wove seek to extend 
the limit ol 120 days to 180  days, 
which is obtaining in the present Act 
Such a provision would be helpful to 
the new  entrepreneurs  who might 
adopt the company form of manage
ment.

I  know of a  company  in  the 
Karnataka area which could not have 
come into being if these 180  days 
had been reduced to 120 days.  This 
company had to send back the money 
that they had collected, i.e. the sub- 
Bcription, with a great deal of diffi
culty.  And it was only after  six 
months that they cpuld collect the 
required minimum subscription.  So, 
this provision will cause hardship to 
these entrepreneurs who are new in 
the line.  As regards those who are 
functioning today in the different com- 
Ijanies, they  be finding it very 
easy, for this period of 130 days does 
not matter to them.  But in the case 
of new entrepreneurs  this  provi
sion will cause hardship.  180 days is 
the minimum period which is required 
for a conutry like India which has 
not got a capital market whicl̂ has 
fully developed. So, if a large section 
of the country wants to subscribe in a 
particular venture started by a new 
entrepreneur,  they  will  naturally 
require a period of at least 180 days. 
I do not see any reason  why  this 
period should be reduced to 120 days. 
I know that the Bhabha Committee 
have recommezided that it should be 
90 days, and in the U.K. Act also, it 
is 90 da.ys.  But we have to consider 
the circumstances and conditions ob
taining in this country, and not go 
merely on the basis of what has been 
laid down elsewhere.  After all, one 
has to put in a certain adequate period. 
In the present Act it is 180 days.  I 
feel that there is no reason why it 
should be changed.

I now come to my amendment No. 
165 to clause 69.  This amendment is 
on the same lines as those to clauses 
38 and 64, which I had moved earlier, 
and which the hon. Minister did not 
think it proper to accept.  Here again 
the question of omission in the pros
pectus has been brought in. The hon. 
Minister has just now stated that there

may be some other thî  also be
sides what is contained in the pros
pectus which under this Bill is re
quired to have a certain amount of 
information.

I would invite your  attentiixi to 
schedule II which prescribes the de
tailed amount of information that is 
required in a prospectus.  I do not- 
understand what further information̂ 
than this is neipessary.  You know 
very well that in a comi>any which is 
started by new entrepreneurs for the 
first time, the information required is 
submitted on the basis of wfaat the- 
company has at that time.  In  the 
course of business, after the company 
starts functioning, circumstances may 
arise  which  may  require  certain 
alterations.  Btit that may be consi
dered as omission under tiiis provi
sion.  Even after having asked  for 
such detailed information as is con
tained in schedule n, stiU they con
sider that there may be  omission.  I 
do not understand what that omission 
can be.  I would request the  hon. 
Minister to be specific in regard to 
this matter.  After all, we are now 
legislating in a very tietailed way,, 
and therefore, I would ask the hon. 
Minister to consider this aspect alsô 
in detail.

Now, I come to amendment No. 170' 
to clause 72.  This clause deals with 
permission in resi>ect of allotment of 
shares and debentures to be dealt in 
on stock exchanges..  In the entire 
clause, excepting  sub-clause 5, the 
expression used is  ‘granted"* or *not 
granted.’  My point is this.  The only 
question that arises is whether per
mission is granted or is not granted. 
SuK>osing a certain company makes 
an application to the stock exchange, 
and the stock exchange refuses per̂ 
mission, that would be  something, 
because permission is not granted in 
that case.  But if you look at suB
clause 5 you will find that the word 
used there is ‘refused’.  I would sug
gest that the wording here also should 
be ‘not granted* as is the case  in 
all the other sub-clauses.

Mr, Bepaty-Speaker: We can say
‘granted’ or ‘refused.*  ^
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Shri TuMdas: Only in suU-clause 
5, the word *relused* has been used.

Shri M. C. Shah: Instead of ‘refus- 
êd* he wants ‘not granted*.

Shri Tulsidas: Yes.

Mr. Depttty-Speaker:  ‘Granted’ or
‘refused’ wiU be the normal expres- 
TSion.  Is it not so?

Shri Tulsidas: In the whole clause, 
excepting sub-clause 5,  the  word 
used is ‘granted or  not  granted.’ 
Only An sub-clause 5,  there is  a 
difference.  I want  that  the  ex
pression  ‘granted or not  granted’ 
should be used throughout this clause 
so that the same wording will be there 
in all the  sub-clauses.  I  believe 
there is some clerical error here pro
bably due to oversight, and I hope it 
will be corrected.

Pandit Thaknr Das Bhargava (Gur- 
gaon): The word ‘refused’ can be put 
in all the places.

Shri M. C. Shah: I leave the matter 
to the Deputy-Speaker, who is a dis
tinguished  lawyer.  If he says  it 
should be ‘not granted’ I have  no 
objection to that

Pandit Thakur Das Bhargava: Yes, 
we may leave it to the Deputy-Spea
ker.  The point here is  very  clear. 
In sub-clause (5),̂ you will be pleased 
to see that unless it is *refused*, it may 
mean that the matter is imder further 
consideration, and we may not know 
whether i>ermission has been granted 
or not granted.  So, I think ‘refused* 
would be better.  There is no doubt 
about it.  *Refused’ would mean  a 
certain state of things in which the 
thing has been decided, and not left 
.fc(T further consideration.

Sltfi U. M. Trtvedi: It will lose its 
Tr>.»nT>irtg, if the word  *refused*  is 

altered.

Mr. Depfuty-Speaker: I accept  the 
suggestion of  Pandit  Thakur  Das 
Bhargava.  We cannot go on defin
ing even tfOfii eaqpreafiibns as  are 
defined in the dictionary.

Shri Tulsidas: Then, I  shaU 
move my amendment No. 170.

not

Pandit Thakur Das Bhargava: ‘Re
fused’ would mean that the mind has 
been applied, and then  they  have 
refused it.  But if it is ‘not granted* 
it will mean that it may be  further 
considered and granted.

Mr. Deputy-Speaker:  So,  amend
ment No. 170 is not moved  by the 
hon. Member.

Shri Tulsidas: Then, I have amend
ment No. 173 to clause 79.  Clause 79 
deals with power to issue redeemable 
preference shares.  The original  Bill 
provided  that  preference  shares 
could be redeemed out of the  sale 
proceeds of the property of the com
pany.  The Joint  Committee  have 
now deleted the words ‘of the sale 
proceeds of the  company,’  which 
means that preference shares cannot 
be redeemed out of the sale proceeds 
of the property of the company.

Mr. Deputy-Speaker: *They can be 
redeemed from the  revenue.  Per
haps, the hon. Member wants that it 
should be from both.

2 P.M.

Shri Tulsidas: I say that it should 
be redeemable  from both.  I  shall 
explain presently why I say so.  In 
the Joint Committee also, I had raised 
this matter. But I need not go into all 
that now. The point is  this.  When 
preference  shares  are  redeemed 
out  of  the  sale  proceeds  of 
any property of the company, it ena
bles the company to reduce its assets 
and liabilities by the same amount, 
and it may be profitable to the com- 
I>any because the property concern
ed may not be of use to the  com
pany’s business.  This is a needless 
restriction on the discretion of the 
company, and my amendment seeks to 
remove the same.

Mr. Deputy-Speaker: They shaU net 
be  redeemed by selling any portion 
of tiie capital.

ghrl TnMdM: Here i% is propcrtf.
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Mr. Depoty-Speaker: Assets or pro
perty.  Or even out of the proceeds 
of a fresh issue of shares.

Shri Tnlsidas: That is all right 

Mr. Depaty-Speaker: They do not 
want these redemptions by  selling 
any portion of the  assets  of  the 
company.

Shri Tulsidas: I want to know why 
this sort of  restriction  should  be 
there.  When you float a company, 
you have either preference shares or 
ordinary shares, according to the re
quirements of the company for capi
tal  sector  structure  or  working 
capital.  Suppose a property has been 
sold out.  That money is there with 
the company.  Why should they not 
be allowed to let these  shares  be 
redeemed?  After all, the  liability 
of the company is reduced.  I do not 
*ee any reason why they should not 
he allowed to do so.  This provision 
is there in the present Act.  It was 
also allowed under the original Bill. 
But the Joint Committee have remov
ed it because in the U. K. they  are 
not allowing it under their Act. The 
Bhabha Committee has not made any 
roctommendation on this issue.

Mr. Depaty-Speaker: At the  time 
of the forming of a company,  they 
go in for preference  shares.  Then 
they will have to wait for sometime, 
though the earlier dividends will also 
accumulate.  But they may or they 
may not get  If they get, that wiU 
be a preference.  When some of the 
shareholders make up their mind to 
sell some portion of the property and 
get rid of the preference shares, does 
he mean to say that those who came 
at the outset with a prospect of get- 
-ting some profit should be disposed of 
like that?

Slui Tulsidas: I will explain. It can 
<only be redeemed,  if it is redeema
ble.  When it is redeemable, it is a 
particular debt.  Suppose they have 
got some property' which they  can 
dispose of and redeem it, why should 
they not do it?  Why should  they 
not'be allowed to redeem it?  Sup
pose a company has got 8 per cent, 
p̂reference shares and it finds that it

is a very big liablility.  If they have 
got money, they have the right to re
deem it.  After aU, their capital lia
bilities are reduced to that extent.

Mr- IĥPDty-̂peaker: But, on the 
other hand, if they sell only for the 
purpose of redeeming,  what  will 
happen?

Shri Tulsidas:  Even then, if it is
redeemable, what is the  harm  in 
doing it?  After all, the equity share
holder takes the risk.  In the case 
of profit, the preference shareholder 
gets dividend first  and the  equity 
shareholder afterwards.

Mr. Depaty-Speaker: Let the con
verse be put.  There is a prospect of 
getting something more.  The equity
shareholder wants  to avoid  these 
people.

Shri Tulsidas: They  cannot  get 
more.

Mr. Depaty-Speaker:  They get a
definite rate of interest

Shri Tulsidas: It is a kind of  debt 
which you have to repay.

Mr. Deputy-Speaker: Suppose  the 
rate of interest in the market  goes 
down.  These people may like  to 
send them away without  paying a 
heavier interest.  •

Shri Tnlsidas: Would you like the 
comi>any to carry on with this debt 
when it has got property by which 
it can be  repaid  especially  when 
the property is not useful?

Mr. Deputy-Speaker: Why are the
U. K. people not doing it?

Shri Tulsidas: It  is  a  different
thing.  I do not know.

Mr. Deputy-Speaker:  I  am  not
arguing.  I am only trying to know; 
I must also know.

Shri Tulstto: I do not know why
they are not doing it.  Itere Is  no 
explanation here.  The Bhabha Com
mittee has not made any recomm«i- 
dation on this poim.
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Pandit  Thakur  Das  Bhargava’
May I know if the property can  be 
sold without the sanction of the gene
ral meeting?

Shri V. P.  Najar  (Chirayinkil): 
The Minister may explain why it s 
necessary.

Pandit Thakv Das BbBrga.YA:  U
the property is sold after the general 
meeting sanctions the same, there is 
no harm.

SM Tnlsidas: If  the property is 
sold after the general meeting votes 
for it....

Sbri ML C. Shah: This matter was 
discussed in the  Joint  Committee. 
Shri Tulsidas advanced  these  very 
arguments there.

Shri Tulsidas: I am now  arguing 
for the consideration of the House.

Blr. Depaty-Speaker: At this stage,
I can only make this suggestion  to 
the hon. Minister.  Whatever might 
have been done in the Joint  Com
mittee, all Members of the  House 
were not members of the Joint Com
mittee.  Therefore, there is no mean
ing in saying that it was  discussed 
there.  The hon. Minister must con
vince the House here when a doubt 
arises.

Shri V. P. Nayaa*: May I submit 
that as  this is a  very  technical 
matter, the Minister may be asked 
to explain why this provision is ne
cessary?

Mr. Depaty-Speaker: He will reply 
in the end.

Shri V. P. Nayar: If he could reply 
now, there is no need of Shri Tulsi
das arguing.

Shri Tulsidas: The present restrict
ion seeks to limit the discretion of , 
the company even when the use of 
such discretion would in no way harm 
the interests of shareholders; it will 
reduce the flexibility of operation of 
companies and make  their admini
stration rigid.  Why do you want  to

bring about this state of afPairs? Whezk. 
a company borrows money from cer
tain individuals or a bank at a high 
rate of interest, those persons or the* 
bank would not like it to be repaid̂ 
still the company repays.  Why?  It 
is only a question of a fixed rate of 
interest.  That person is not interest
ed in higher profits; he gets a  fixed 
rate of interwt

Blr. Depaty-Speaker: But he takes- 
the risk.

Shri Tolsidas: It is no risk; it is a- 
debt.

Mi, Depaty-Speaker; Is it to  be*
paid  in preference  to a loan? A 
charged loan has to be paid first, 
then ordinary loan,  then preference 
shareholders,  then  ordinary share
holder.

Shri Tulsidas: It may be  cominĝ, 
as you say, in the order of a  loan,̂ 
debenture and so on.  But whatever
it is, the company would like to get 
rid of the debt.

Mr. Depaty-Speaker: One set  of
shareholders wants to get rid of it 
What about the other set of share
holders?

Shri Tolsidas: In the present  Bill,, 
we have provided no voting rights to 
preference shareholders unless  and 
imtii-----

Mr. Depaty-Speaker: In the case of 
winding up or in the  case  of  an 
adverse decision being  taken,  they- 
come in.

Shri Taladdas: They get their fixed 
amount.  They cannot get more.

Mr. Depaty-Speaker: They are the* 
persons who come in the beginning. 
They find that it has stabilised and' 
they get a decent profit  Thoiî it 
cannot be augmented, they get a fixeSSl 
rate of profit.  Suppose the  market 
rate goes down.  Why ôuld  these 
equity shareholders be allowed  tO’ 
sell away a portion of the property 
and then get rid of these people, be
cause a rate of interest higher,  than 
the market rate is being paid to these- 
people?
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Sltfl U. Bf. Trtredl: In that 
you are already allowing floating of 
further shares paying thAm
off.  It will  amoimt to tiie  «»nn 
ihing.

Shri Tulsidas: After all, they  can 
-borrow and repay it.  They can even 
have new capital and then pay it off. 
What is the idea of restricting their 
•discretion in this matter?

Mr. Depaty-Speaker: Then they will 
 ̂ increasing the block.

Shri Tolaldas: They  can 
There is nothing wrong.

repay.

Shri K. K. Basa: Everybody  may 
not be like Shri Tulsidas. Suppose 
there is scope for dishonesty in this 
process.

Shri Tulsidas: There is no question 
of honesty and dishonesty.  It is a 
<luestion of a legal provision for re
demption of a certain debt. We should 
allow this repayment even by  the 
sale proceeds of property.

Mr. I>epttty-Speaker:  I  wish  to
announce that the following Members 
have intimated the amendments which 
they wish to move.  The numbers  of 
these amendments are being hung up 
on the Notice Board and a few spare 
copies have been kept on the Table 
for reference by Members.  Shri M. 
«C. Shfth—Government  amendments;
Shri S. R. Rane; Shri Tulsidas Kila- 
chand; Shri G. D. Somani; Shri K. K. 
Basu.  We are disposing  of  these 
amendments here and now.

Shri U. M. Trtvedl:  Certain amend
ments have been suggested to clause
76 by the Government,  amendments 
293 to 298 and that is with reference 
to the payment of commission to those 
who are to underwrite  debentures. 
The original idea was only the pay
ment of commission to the  imder- 
-writers of shares.  It has been ex
tended to debentures also now. The 
Government has now provided  for 
paying some commissioa to the under
writers of  debentures.  I  find no

Air. Depnty-Speaker: What is  the 
number of the nmAnHTnPTify

Shri U. M. Trivedl:  Amendmenti
293, 294 and 295 all going together.

l«r. Depaty-Speaker: Is the  hon. 
Member opposing them?

Shri U. M. Trivedi:  Yes;  I  am
opposiî them.

To begin with, 5 per cait is a very 
high rate of commission that is being 
offered.  In the ordinary m̂ ket, an 
ordinary moneylender so to say can 
charge a discount or commission of 
not more than 1 or IJ per cent.  In 
this case, I do not know when all sorts 
of inhibitions are being  put  upon 
those persons whom we are not will
ing to call honest, after having put 
all these inhibitions, I see no reason 
or propriety in saying that they should 
be given a commission of 5 per cent 
It is a very big sum; that is to say, 
for every Rs. 100 they wil get Rs. 5. 
You are not paying this on shares of 
companies floated by the Government.

An Hon. Member: This is the maxi
mum.

Shri U. M. Trivedi: Yes; I know 
this is the maximimL  But, why this 
Tnn-giTniiTTi of 5 per cent?  That I 
cannot  understand,  when  actually 
loan is being taken, when debentures 
are issued, when you find that the 
company is not doing well and  that 
the company wants to raise  more 
capital and it has been frustrated In 
some manner.  When debentures are 
issued, it is always a kind of loan. 
The risk is always greater and then 
you say that the commision paid will 
be only 2i per cent. That means you 
are paying some sort of discount for 
the raising of that captial which be
comes essential.  But,  where it is 
not essential, where there is  some 
attraction for buying shares you want 
to give 5 per cent  I cannot under
stand the logic behind this.  That to.
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[Shri U. M. Trivedi]

a very wrong principle that high com
mission should be paid on the issue 
of ordinary shares and low  com
mission should be paid  in the case 
of debentures.  The reverse ought to 
have been the position and if there 
is any anxiety on the part of  the 
Government that the provision should 
stand, I would submit that it should 
be not more than  per cent, in the 
case of ordinary shares and 5  per 
cent in the case of  debentures, op 
say up to 2i per cent, and up to 5 
per cent, ilntemiption).

Shti M. C. Shah: That is the maxi
mum or ceiling.

Shri U. M. Trivedi: Why should the
ceiling or maximum be  2i per cent, 
in the case of debentures?

Shri M. C. Shah: As I have already 
explained it is not necessary because 
they are controlled by  the  Capital 
Issues Act.  At the  same  time we 
may not agree that it is necessary to 
pay that.

Shri U. M. Trivedi: If it is  so, I 
would like to submit that the Gov
ernment is not-going to bring legisla
tion that when debentures will  be 
issued to the  public,  where  the 
question of loan is concerned, where 
a risk is involved___

Sir. Bepaty-Speaker: The  deben
ture holder gets greater security than 
the shareholder.  Therefore less com
mission.  Debenture hoMer has got a 
chance of getting  something  and 
therefore he has got less risk  than 
the ordinary shareholder.  Therefore 
greater inducement is  necessary in 
that case. When a company comes to 
the position of having to go into the 
market, possibly shares may not be 
subscribed so easily.

Shri K. K. Bam:  Does he  mean 
that it is a ceiling?

Shri M. C. Shah: Yes; it is a ceiling.

Shri U. M. Trivedi: That  is  the 
maximum commission that they  are 
fixing.

Mr. Depnty-Speaker: Ceiling would 
always be the maximum; can upstairs

be downstairs?  Ceiling must be at 
the top and not the floor.

Shri M. C. Shah: So far as debea*
tures are concerned, the commissicMi 
is sought to be paid to underwriter* 
on underwriting of debentures. Under 
the Capital Issues Control Act Gov
ernment have powers to regulate not 
only underwriting commission  but 
also allowances or discounts and the 
issue prices. We have got the powers 
so far as debentures are  concerned. 
I will try to bring in the issue  of 
shares also.

Shn K. K. Basn: In the  issue of 
shares is permission sought?

Shri M, C. Shah: There is  always
commission on the shares.

Shri K. K. Basn: Can you control?

Mr. Depoty-Speaker: Hon.  Mem
bers want to know whether it is open 
to Government to say that 5 per cent, 
is the maximum anri that in the cir
cumstances of a particular case not 
more than 3 per cent, can be paid̂

Shri M, C, Shah: I think we have 
that power under the Capital Issues 
Control Act.

Mr.  Deputy-Speaker:  The  hon.
Member may go on; in the meanwhile 
the hon. Minister will collect the in
formation.

Shri V. P. Nayar: We want to know 
it definitely; we do not want to leave 
it vaguely.

Mr. Depoty-Speaker: He will gather 
all the materials and reply once for 
all.

Shri U, ML Trivedi: I find very great 
force in the argument of Shri Tulsi
das on this question of the issue and 
redeemability of preference  share&. 
It is an ordinary principle of law that 
a man must be allowed to repay his 
loan whenever he feels.  In this case, 
preference share is always a kind of 
loan; that is why preference share is 
given a greater and a higher guaran
teed percentage of dividend.  If the 
company finds that it can have easy 
money in the market after some time, 
why should it continue to pay mor%
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to these people?  In that case  why 
put a sort of check upon the redeem- 
ability of the preference shares? I do 
not see that there is any logic behind 
this suggestion that shares cannot be 
redeemed except out of profits. There 
may be profits but there may not be 
sufficient profits to  redeem  these 
shares.  Ptt)vision is made that these 
shares can be redeemed by the issue 
of fresh shares.  If fresh shares are 
issued you take from others and pay 
and paying them off.  Then, why not 
and paying them off.  Then, why not 
allow some property to go away and 
then pay them off? We say, at the 
same time, in 79 (3) that the redemp
tion of preference shares under this 
section by a company shall not  be 
taken as reducing the amount of  its 
share capital  There  would be no 
kind of reduction of share  capital 
even if the same is paid out of the 
property of the company.  In  that 
case, I say what Mr. Tulsidas has sug
gested is a very proper thing and 
question of prestige sh6uld stand in 
the way of Government in agreeing to 
this provision.

Shri T. N. Singh (Banaras Distt.— 
East): That is very suspicious.

Mr. Depoty-Speaker:  The  follow-
Jng amendments have been indicated 
by the hon. Members to be  moved, 
subject to  their  being  otherwis# 
admissible:

Clause No.  No. of amendments.

68  163, 164

69  165

71  385, 386

74  387, 100

75  293  (Govt), 296 (Govt.),
295 (Govt), 296 (Govt.),
297 (Govt), 298 (Govtl

77  388

78  389

79  173

Clause 68—(Prohibition of  allotment
etc.)

Shrl Tulsidas: I beg to move:

(1)  Page 37, line 24,— 
for  “twenty  days” suhstiti£te 

"eighty days.”

' (2) Page 37, line 2̂ —
for “thirty  days” substitute 

“ninety days.”

Clause 69—Prohibition of allotment in 
certain cases etc.)

Shri TnUddas: I beg to move:

Page 38— 
omiit line 38 to 43.

Clause 71— (Application for  shares
etc.)

Shrî  K. Basu: I beg to move:

Page 40, line 14—
.omit “wilfully.”

Shri Bagliavaiali: I beg to move:

Page 40— 
after line 22 add:

“(6) All allotments shall  be 
made within one week  of  th# 
closure of the subscription list"

Clause 74—(Return as to allotments)̂ 

Shri K. K. Basu: I beg to move:

Page 42—

omit lines 6 to 8.

Shri Rane: I beg to move:

Page 42, line 36—

add at the end:

“and exempting the company oc 
officer in default, from  any fine 
referred to above from the first 
day of default or such period of 
default, as the court may think 
proper”.

Clause 75— (Power  to  pay  certain̂ 
commissions etc.)

Shri C. D.  Desbnuikh: I beg
move:

(1)  Page 42, sub-clause' (1), lme»» 

45 and 47—

for the words  “shares in” in 
both the places where they occur, 
substitute the words “shares in or 

debentures of,”.
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(2) Page 43, sub-clause (1)» line 2—

before, the words “five per cent.’ 
insert the words “in the case of 
shares”.

(3) Page 43, in line 3—

after the words “whichever  is 
less”, insert the words “and in the 
►case of debentures, two and a half 
per cent, of the price’ at which 
the debentures are issued or the 
amount or rate authorised by the 
articles, whichever is less.”

<4) Page 43, in lines 6, 8, 14, 16, 20—

for the word “shares” occurring 
in these lines, substitute the words 
‘ “shares or debentures”.

(5) Page 43, in lines 24 and 26—

for the words  “shares in”  in 
both the places where they occur 
in these lines, substitute the words 
“shares in, or debentures of,”.

(6) Page 43, in lines 27, 36 and 37
38—

for “shares or monejr” occurring 
in these lines substitute  “shares, 
debentures or money”.

Claosi 77— (Appreciation of premiums 
etc.)

Shri K. K. Basu: I beg to move:

Page 45— 

omit lines 3 and 4.

'Clause 78—(Power to issue shares at 
a discount)

Shii EL K. Basa: I beg to moTe:

Page 45, lines 29 and 30—

omit “or such higher percentage 
as the Central Government  may 
permit in any special case”.

-Clause 79—(Power to issue redeem
able preference shares)

Slui TaMdas: I beg to move:

Page 46, line 15— 

after “or the redemption” add 
“or out of the sale proceeds ot any 
property of the company.”

Mr.  D̂ ty-Speakcr: AH  these 
amendments are  now  before  the
House for discussion.

Shri K, K. Basa: I  have  moved 
certain amendments, but before I go 
to them, I think the point whî has 
been so ably argued by Shri Tulsi
das and Shri Trivedi has to be ans
wered.  They have tried to put in 
every  case  the  preference  share
holder on the same footing as the 
debenture shareholder.  They  have 
really hit at the main point on which 
the  difference is to be made.  We 
know fully well that the  debenture 
shareholder is much more secure; he 
has some preferential right for pay
ment of dividend and also of capital 
in the case of winding up of the com
pany.  Otherwise, he runs more or 
less the same risk as an  ordinary 
shareholder.  Sometimes these  de
benture shareholders have their own 
trustees appointed, and if  there is 
any trouble under the deeds of mort
gage etc., they can appoint receivers, 
and they have many other  similar 
rights.  Shri Tulsidas stated all  hie 
points in the Select Committee v and 
the  Select  Committee  naturally 
thought over them.  As you  said, 
there may be cases in which for the 
first six or seven years there is  no 
profit and in the eighth year there is 
a likelihood of a profit, and imless it 
is a case of cumulative  preference 
shareholder, the  preference share
holder has no right to get dividend. In 
the eighth year on the likelihood of 
the preference shareholder being paid 
a dividend, the other shareholders or 
a majority of them at a general meet
ing might decide to sell a  portion of 
the property and offer it to the pre
ference shareholders.  The result is 
that these preference  shareholders* 
who have to invest so much, except
ing for their preferential right to get 
dividends in the case of winding up, 
lose the benefit of their own contri
bution.  Therefore, this has been per
tinently put here that the word should 
be dropped.

The example of the question of a 
new issue is given. A company which 
has already a good amount of  pre
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ference shareholding,  comes to the 
market and asks for the issue of new 
shares, and that means that it  must 
have good credit.  Those  companies 
will not be affected by this  provi
sion.  This provision is simply  to 
guard against companies circumvent
ing the normal rights of  preference 
shareholders when  there  is a likeli> 
hood of the company making a good 
profit and they do not want to pay 
the preference shareholders their just 
dues.

Regarding the points which had been 
raised about commission, 2i per cent, 
or 5 per cent,  we know in the pre
sent state of affairs in our  country 
that it may be necessary to give some 
sort of impetus to those who are able 
to procure money.

I have moved my amendments Nos. 
385, 387, 388 and 389.

Amendment No, 385 is in respect ol 
the deletion of the word “wilfully” 
from  section  71  of  the  BilL 
I feel  that  in  our  country  the 
average shareholders are not so very 
alert and they often fall a  prey to 
credulousness.  The  oflScer of  the 
company should be much more vigi
lant and dutiful as to  their respon
sibilities.  Therefore, I would  wish 
that the word “knowingly” should be 
there and the word “wilfully” should 
be dropped.

My amendments Nos. 387 and  388 
call for the deletion of the provision 
in respect of bonus shares. These are 
more or less related and we ourselves 
do not wish that the bonus  share 
should be allowed to continue xmder 
the statutes of this country.

Mr. Depaty-Speaker: What are the 
amendments that you refer?

Shri K. K. Basa: Nos. 387 and 388
relating* to clauses 74 and 77. From 
reports that have come out especially 
since the last war, we feel that quite 
a number of companies, when  tĥ

earn a good deal, do not  distribittft 
their profit as dividend; they go on 
accumulating, and after some yeazs» 
they over-capitalise and pay off the 
capital in the shape of bonus shares 
to the shareholders.  As  the  hon. 
Finance Minister stated, we have not 
yet decided the principle of  taxing 
the bonus share and that is a question 
of loss to the exchequer.  But if a 
concern at a particular jx)int of time 
has earned a good sum and is allowed 
under the law to distribute it among 
the shareholders, then it would have 
to pay a good amount as tax.  Now 
that is left out of the exchequer as 
far as taxation is  concerned. As a 
result of the issue of bonus  shares, 
often some of these concerns are over
capitalised.  We have seen a company 
with Rs. 50,00,000 as their  original 
capital having accumulated a reserve 
and after the addition of the bonus 
shares, it had been capitalised to the 
extent of Rs. 1,50,00,000 or thereabouts. 
Therefore, we are opposed to the very 
principle of bonus shares  and  we 
want the deletion of the  provision 
which deals with  bonus  shares in 
these two clauses.

Mr. Depaty-Speaker:  The  emplo
yees are sought to be given a share, 
as it is very often urged, to entrust 
them with the management and so on.
If instead of paying anything-----

Shri K. K. Basa: Employees  are 
given bonus pay.  Bonus  pay  and 
bonus share are different.

Mr. Depnty-Speaker: Bonus  shares 
are paid to persons in lieu of money 
for a contract of services of various 
kinds-----

Shri K, K. Basa: I do not  exactly 
know.  At the time of floating certain 
companies, it might be given, as for 
instance, for getting patents and cer
tain skilled staff, and that is when 
they have no capital.  But when the 
concern is already get going, I  do 
not know whether such a provision can 
be made.  So far as  my  personal 
knowledge goes, I have hardly come 
across any company doing so. When 
profits are distributed and dividend! 
paid, more taxes  will  have  to be
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pai(L  So, the companies Iseep  on 
accumulating the undistributed  pro
fits, and after some time they convert 
it into bonus shares and these shares 
are issued as against the accumula
ted profits.  That is why we oppose 
this provision.

We  have  tabled  amendment 
No. 389 to clause 78, which says:

“A company  shall not  issue 
shares at a discount except  as 
provided in this section.............

(ii) the resolution specifies the 
ma-girmim rate of discount  (not 
exceeding ten per cent or such 
higher percentage as the Central 
Government may permit in any 
special case) at which the shares 
are to be issued;”

We want to drop out this  special 
provision regarding the right of the 
Central  Government  to  permit a 
higher  percentage, because we know 
that in the present state of affairs, 
ten per cent, is quite high and the 
issue of a share at a discoimt of more 
than ten per cent, is not commensu
rate with the conditions  prevailing 
in, our country. Therefore, if we keep 
the maximum at ten per cent.,  that 
will be good enough for the  purpose 
for which this provision is embodied 
in the statute. We, therefore,  want 
the deletion of the words “or  such 
higher  percentage as the  Central 
Gtovemment may permit in any spe
cial case.”

There is another amendment moved 
by my friend, Shri Nanadas, oaa. which 
I would like to speak; that is amend
ment No. 386, which says:

“All aUotments shall be 
within one week of the closure 
of the subscription list.”

This point has also  referred
to by the expert committee presided 
over by Shri Bhabha and there  also 
evidence was tendered before  that 
committee that after the subscription 
list is closed, allotment takes a lot of 
timA and some malpractices are found. 
We have, therefore, suggested  that

within one week of the closure of the 
subscription list,  allotments  should 
be finalised.  If Government,  how
ever think that there might be ad
ministrative difficulties in the accept
ance  of  this  time-limit,  they may 
increase it to a fortnight 

I would urge upon Government to 
consider all these’ points and accept 
the amendments I have moved.

Shri Jimnjhanwala: Regarding the 
question of preference shares, I am 
in agreement with what Shri Tulsi
das has said.  Shri Basu has advanc
ed some arguments and has compar
ed these preference shareholders with 
debenture holders.  He says that the 
preference  shareholders  have  got 
some risk, while the debenture hol
ders have got no risk.  In spite of so 
many  protections  the  debenture 
holders also have got some risk.  If 
the value of the proi>erty of a company 
goes down, the debenture  holders 
suffer.  Similarly,  the  preference 
shareholders have  also  got  some 
risk.  Now, as has been pointed out 
so ably by Shri Tulsidas, if  those 
shares can be paid off by raising loans 
or by any other means, there is no 
reason why they should not be paid 
off by selling the  property.  Sup
posing the value of the property is 
going down, and there is no hope of 
recovery by any other means  and 
the prospect of business is not bright, 
in that case it is in the interest of 
the preference shareholders that this 
should be paid off by the sale of the 
assets of the company.  It has  been 
said that there is some provision in the 
United Kingdom Act, but no reason
ing has been given  as to why that 
provision has been  made  in  the 
United Kingdom Act that  the  pre- 
lerence shareholder should not be paid 
off by selling the property  of  the 
company.  Of course, it might have 
been discussed somewhere, but today 
nothing has come out in the course 
of discussion that there are reasons 
behind not selling the assets of  the 
company.

The Minister of Finaiiee (Shii C. D. 
Deshmnkh): The position is that the
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existing Act provides for redemption 
out of sale proceeds of property. The 
British law (Section 58) does  not 
provide for it and  we  have  now 
adopted the British law.

Shii Jhanjhanwala: 1  want  to 
know the reasons behind that.  Be
cause the United Kingdom Act prô 
vides for it, there must be some rea
sons behind it.  Here we do not see 
any reason.

Sliri C. D. Deshmukh: The reasons
we shall give when we reply.

Pandit Thaknr Das Bhargava:  It
would be better if the reasons  are 
given now.  In that case we may not 
pursue the subject.  We do not wish 
to take the time of the House im-
necessarily.

Shri C. D. Deshmukh:  There  is
difference between  redemption and 
reduction of capital.  There is a pro
vision here which says that redemp
tion shall not be regarded as reduc
tion of capital.  In Britain there was 
a conflict of decisions.  There  was 
one decision given at one time that 
this amounted to reduction of capital; 
at another time that decision was re
versed and they said this shall not be 
regarded as reduction of . capital. It 
is a question not only of the  com
pany’s interest, but also of the inter
rest of the shareholders.  In  other 
words, one can imagine a  situation 
ĥere somebody, rather  optimistic, 
collects a lot of share capital;  the 
next year he finds that he does not 
want all that capital, that he has over
shot the mark and wants to  reduce 
the size of the capital.  If this were 
allowed to remain he can immediately 
return it.  The purpose of this sec
tion is to replace one debt by another, 
as happens in a conversion loan. For 
instance, rates of  interest go  up. 
If the credit of the company is much 
better, after it has been established, 
it may wish to substitute a 5 per cent 
preference share by a 4 per  cent 
prefer̂ce share.  Then the choice is 
offered to the holder of the preference 
diares as to anybody else.  Therefore, 
substitution often takes place out of

fresh capital raised.  These are the 
sort of considerations which influenc
ed us and the Joint  Committee In 
adopting the scheme of the iCnglish 
Act.

Mr- Depaty-Speaker: Can they be
redeemed from the assets?

Shri C. D. Dcsfanmkh: They  can
be redeemed out of profits, or  you 
build a reserve fimd, but you are not 
supposed to redeem them out of capi
tal, because that amounts to a reduc
tion of capital for which there is a 
separate provision and  for  whiĉ 
higher sanction is required.  There is 
justice to be done by the company and 
the investor.  Though he knows it to 
be redeemable he hopes his  money 
will  be invested  for a  particular 
period. There is that element involv
ed in it.  We thought we should stress 
the distinction between the redemp
tion and reduction of capital.

Pandit Tbakur Das Bhargava: I am
very sorry I have not been convinced 
by the hon. Finance Minister’s rea
soning.  We have got a provision to 
the effect that redemption of prefer- 
rence shares under this  section by 
companies shall not be  taken  as 
reducing the amount of its authorised 
share capital.

So far as the question of reduction 
is concerned, it is settled by  this 
clause.  When a person takes a pre
ference share he knows that it is for 
a specific period.  It is in the nature 
of a debt which can be redeemed at 
any time. So his exi>ectations are not 
belied if it is redeemed earlier, when 
it suits the company.  No expecta
tions are raised,  which are  belied 
subsequently.  A preference share is 
really in the nature of a loan which 
can be paid at any time from any of 
the assets of a company.  If it suits 
the purpose of a company, I do not 
see any reason why it should be de
barred from selling some of its use
less property and pay off this liabi
lity.  I quite imdersitand that pre
viously without any reference to the 
’’shareholders the property of a com
pany could be sold off.  Now  the
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property  of  a company cannot  be 
sold off without sanction at a general 
meeting of the company.  No  doubt 
the meeting will decide whether it is 
profitable for the company to sell off 
some useless property and  pay  off 
this liability.  If it is not profitable 
the meeting will not agree to it.  'Die 
real point at issue is whether it is in 
the interest of the company  to  ter
minate that liability  or  not.  Some
times it may be to the benefit of a 
company to sell off some of its use
less property  which  they  consider 
wiH  not  bring profit.  As a matter 
of fact, the owners of the company 
are  the ordinary shareholders.  The 
preference shareholders have got pre
ference in the matter of  dividends, 
or when the company is  wound up. 
So far as the question of winding up 
is concerned, it  does not arise.  The 
properties are being sold  at  a time 
when the company is in a position to 
see that the liabilities are wiped off. 
Winding up comes much later.

In my opinion, it should be left to 
the company itself to safegurad its in
terest and we should not make a rule 
whereby the company may  be  de
barred from looking  to  its best in
terest.  At any rate we  should  not 
lay an embargo, as is sought to be 
done here.  I, therefore,  think  that 
the amendment is good and it should 
be accepted.

Shri C. D. Deshmukh;  It  is  not
quite correct to say that preference 
shareholders are not owners of  the 
company.  That is a situation brought 
 ̂about by the Bill itself.  Before that 
preference shareholders were  entitl
ed  to  vote and indeed our present 
scheme is that so far as existing pre
ference shareholders  are  concerned, 
they will have the voting right which 
they  have  enjoyed  before.  There
fore, in that particular respect,  I do 
not think this contention  is  correct 
that preference shareholders are  not 
owners of  the company.  Neverthe
less hon.  Member could  have used 
this argument that although they are 
owners of the company they became 
owners  of  the  company  under  a

scheme—̂under the old section 106 or 
whatever  it  is.  Preference  shares 
could have been redeemed out of the 
assets.  In fairness, I must say whe
ther they are owners  or  not  they 
were in a situation where their capital 
could have been redeemed out of the 
sale proceeds of assets.  That was the 
position;  that  is  the position now. 
Therefore, it is all a question of what 
one considers  a  better  system.  In 
other words what would  encourage 
the preference shareholder?  What is 
the understanding of the contract? The 
new preference shareholder has some 
disabilities and some liabilities; he is 
not going to have any voice  in  the 
management  of  the company.  One 
might, in that case, say: it is better 
that we should have a scheme where
by their shares are redeemable.  The 
understanding will be that they will 
be redeemable not  by reduction  of 
capital but out of the profits of the 
company so that the capital remains 
unreduced.  It is the point of  view; 
one cannot argue  it  much  beyond 
that.  We are inclined to think  that 
what the Joint Committee has  done 
is the better course.

Pandit Thakur Das Bhargava:  The
preference shareholder will be bene
fited also.  He  will  get  back  his 
money.  After  all,  the expectations 
were that he would get more interest. 
He will be paid fully his dividends. 
At the time when  the  property  is 
sold he will also be benefited.

Mr. Deputy-Speaker:  I think there
is nothing more to say.  I  will  put 
these amendments and clauses to the 
vote of the House.

The question is:

Page 37, line 24—

for  “twenty  days” substitute 
“eighty days”.

The motion was negatived.

Mr. Deputy-Speaker:  The question

is:

Page 37, line 27— 

ior  “thirty  days” substitute 
“ninety days.”

The  motion  was  negatived.
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Mr. epaty-Speaker The  uestio  Mr. epaty-Spoikw The uMtkm
is

That clause 6 stand part o 
the ill.

The motion was adopted.

Clause 68 was added to the ill.

Mr. epoty-Speaker  Amendment
No 165 to clause 69. The uestion is 

age 38— 

omit lines 38 to 43.

The motion was adopted.

Mr. epoty-Speaker The  uestion

That clause 69 stand part o 
the ill

The motion was adopted.

Clause* 69 was added to the ill 

Mr. epaty-Speaker The uestion
is

That clause 70 stand part o 
the ill.

The motion was adopted.

Clause 70 was added to the ill 

Mr. epaty-Speaker Amendments 
Nos.  385 and 386 to clause  71. The 
uestion is

age 40. line 14 
omit wilully,

The motion was negatied.

is
Mr. epaty-Speaken The uestion

age 40, line 14— 

ater line 22, add

(6) All allotments shall  be 
made within one week o  the 
closure o the subscription list

The motion was negatied.

* In sub-clause (5) o clause 69— 

error authorised n p.lent

That cUuse 71 stand part o 
the il

The motion was adopted.

Clause 71 was added to the ill

Mr. epaty-Speaker The uestion
is

That clauses 72 and 73 stand 
part o the l

The motion was adopted.

Clauses 72 and 73 were added to the 
ill

Mr.  epaty-Speaker Then  is
amendment No. 387 to clause 74.

The uesti<m is

age 42— 

omit lines 6 to 8.

The motion was negatied.

Mr. epaty-Speaker  The  other
amendment  I take it, is not pressed. 

The uestion is

That clause 74 stand part  o 
the ia»

The motion was adopted.

Clause** 74 loas added to the ill 

Mr.  epaty-Speak  There  are 
oernment amendments, 293 to 298 
to clause 75. I shall put them to the 
ote o the House.

lir. epaty-Speaker The uestion
is

age 42, sub-clause (1), lim*s 45 and 
47—

or the words shares in in both 
the places where they occur, substi
tute the words shares in, or deben
tures o,.

The motion was adopted
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Mr. Depniy-SpMker: The question
is:

Page 43, sub-cUuse (1), line 2—

before the words  “fivt  per  cent”. 
insert the words  “in  the case  of 
shares.”

The motion was adopted.

Mr. Deputy-Speaker: The question
is.

Page 43, in line 3—

after the words “whichever is less.” 
insert the words “and in the case of 
debentures, two and a half per cent 
of the price at which the debentures 
are issued or the amount or  rate 
authorised by the articles*  which
ever is less.”

The motion was adopted.

Mr, Depaty-Speaker: The question
is:

Page 43, lines 6, 8, 14. 16, 20—

for the word “shares"  occuring in 
these lines, substitute  the  words 
“shares of debentures”.

The motion was adopted,

Mr. Deipiity-Speaker  The question-

Page 43, in lines 24 and 26—

for the words “shares in” in both the 
places where  they  occur in these 
lines, substitute the words “shares in, 
or debentures of,”. ■

The moticm woe adopted.

Mr. Depaty-Speaker: The question
is:

Page 43, in lines 27, 36 and 37-38.— 

for “shares or money” occurring in 
these lines substitute “shares, deben
tures or mon̂*’.

The motion was adopted.

Mr. Depaty-Speaker; The question
is:

**That clause 75, as amended, 
stand part of the Bill”

The motion was adopted.

Clause 75, as amended,  was added 
to the Bill

Mr. Depaty-Speaker: The question
is:

“That clause 76 stand part of the 
Bill”

The motion was adopted.

Clause 76 was added to the Bill.

Some Hon. Members rose—

Blr. Depaty-Speaker: Order, order. 
Hon. Members ought not to be walk
ing or standing while I am standing. 
There is an amendment—̂ No. 388—̂to 
clause 77.

The question is:

Page 45— 

omit lines 3 and 4.

The motion was negatived.

Mi. Depaty-Speaker: The question
is:

“That clause 77 stand 
Bill.”

part of the

The motion was adopted.

Clause 77 was added to the Bill

Mr. Depaty-Speaker:  I  shaU put
amendment No. 389 to clause 78.

The question is:

Page 45, lines 29 and 30—

omit “or such higher percentage 
as the Central Government may 
permit in any special case”.

The motion was negatived.

Mr. Depaty-Speaker; The question
is:

“That claxise 78 stand 
BilL”

part of the

The motion was adopted.

Clause 78 was added to the Bill
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Mr. Depnty-Speaker: There is am
endment No. 173 to clause 79.

The question is:

Page 46, line 15—

after “of the redemption” add: 
**0T out of the sale proceeds of any 
property of the company”

The motion was negatived.

^Mr. Depnty-Speaker: The question

“That clause 79 stand part of 
the Bill.”

The motion was adopted.

Clause 79 was added to the BilL

Mr. Depnty-Speaker: The question

**That clause 80 stand part 
the Bill.”

of

The motion was adopted.

Clause 80 was added to the Bill.

Mr. Depnty-Speaker:  "niere were
tome clauses held over on account of 
amendments—clauses 24, 32 and 67. I 
will first take up amendment No. 23 
to clause 24.  The question isr

Page 18—

after lines 36, add:

“(11) The association so regis
tered under this section shall not 
be subject to all or any  obliga
tions that have been or may be 
in̂>osed by any act of any legis
lature of any State in India.”

The motion was negatived.

Mr. Depnty-Speaker: The question

“That claxise 24 stand part 
the BilL”

of

The motion was adopted.

Clause 24 tbos added to the BiU.

Mr. Depnty-Speaker:  I  shall  put 
amendment No. 353 to clause 32 first

The question is:

Page 20—

after line 47, odd:

“(4) The Registrar should bring 
out a quarterly journal containing 
extracts from copies of memoran
dum, articles,  managing  agency 
agreements, registered  with him 
during the previous quarter.”

The motion was negatived.

Mr. Depnty-Speaker: The questi<m 
is:

“That clause 32 stand part of 
the Bill.”

The motion was adopted.

Clause 32 was added to the Bill.

Mr. Depnty-Speaker:  Now amend
ment No. 354 to clause 67.

The question is:

Page 36, line 42-

add at the end:

“and shall  also be  liable to 
make compensation to such per
son as has entered into an agree* 
ment for or  with  a  view  to 
acquiring, disposing of, subscrib
ing for or underwriting shares or 
debentures,  for  any  damage 
directly resulting from such false, 
deceptive or  misleading  state
ment, promise or forecast”.

The motion was negatived.

Iffr. Depnty-Speaker: The question 
Is:

“That clause 67 stand part of 
the Bill.”

The motion was adopted.

Clause 67 was added to the BiU.

BIr. Depnty-Speaker: I would only 
wish to pomt out to the House that 
it is not right on the part of any hen. 
Member to say that the  voting on



Shri Kamatli:  I see that without
me it will not be well occupied. I will 
take care in future.

Mr. Deputy-Speaker: Order, order. 
Hon. Members  must be  present in 
their seats.  Now, we go to the next 
business.

Clauses 81 to 144

[Mr. Deputy-Speaker] 

these amendments ought to be put off 
themselves not being in their seats. ’

Shri Kamath: I  have just arrived,
Sir.  I am one minute late.

Mr. Deputy-Speaker: Hon. Member 
must take his seat  At 2-30 he ought 
to be present.  It is not one minute.

Shri Kamath: I thought it was to be 
put at 3-15.

»Ir. Deputy-Speaker:  I  am  not
bound to wait here  notwithstanding 
the fact that the work is over.

Shri Kamath: The voting was to be 
at 3-15, Sir.

Mr. Deputy-Speaker:  What is this?
Hon. Member is dictating.

Shri Kamath: I am not dictating at 
aU.

BIr. Deputy-Speaker: I take serious 
exception; hon. Members chall̂ ge a 
division and at the. time when it is 
put to the House  are not making 

their appearance at  all.  It is very 
wrong.  It is not as if  the  whole 
House is intended for his benefit and 
pleasure.

Shri Kamath: I never meant that; I 
never even suggested that

Bfr. Deputy-Speaker:  I  know but 
the action discloses that. Let us pro
ceed.
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Shri Kamath:  I thought that the
voting would be at 3-15.

Mr. Deputy-Speakw: Nobody guar
anteed that it would be at 3-15 not
withstanding the fact that the whole 
work is over.

Shri Kamath: What could I do?

»fr. Deputy-Speaker: Hon. Members 
will be a little more careful.

Shri Kamath; I thought the House 
was weU engaged and well occupied.

Mr. Deputy-Speaker:  Without  his 
presence.

Mr. Deputy-Speaker:  The  House
will now take up clauses 81 to 144 for 
which 5 hours have  been allocated. 
Hon.  Members who  wish to move 
i their amendments to  these  clauses 
1 will kindly hand over the numbers of 
1 their  amendments,  specifying  the 

to which they  relate, to the 
at the  Table  within 15

dnutes.

I shcdl announce  after 15 minutes 
the names of  Members  who have 
specified the amendments which they 
wish to move and these amendments 
will be treated as having been moved 
subject to their being otherwise ad
missible.

t  Shri C. D. Deshmukh:  My amend- 
jments are Nos. 299, 300, 301, 302, 303, 
f268, 269, 270, 271, 272, 273, 274 275, 
/ 276, 277, 278, 279, 304 and 305. I should 
I also like to make a few observations 
' now in regard to these amendments.

As  regards  amendment  number 
299 which seeks to amend clause 84 
by just inserting the words “or re- 
pajrment of capital” after the words 
“winding up”, it is not an amendment 
of any substance.

Then I come to amendment num
ber 300 which seeks to am«»nd clause
86.  Preference shareholders are nor
mally given a preferential rate over 
ordinary  shareholders in the matter 
of repayment of capital  even when 
there, is no winding up and the pro
posed amendment seeks to cover this 
particular case.

Amendment number  302 seeks to 
amend clause 86.  It has been pointed 
out that in certain cases the articles 
of association or other  instrument
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executed by the company do not pres
cribe any date on which the dividend 
on preference shares is due.  The ex
isting explanation (i) has been am
plified to provide for this case. Where 
no date is specified the dividend will 
be deemed to be due on the day im
mediately following the  last day of 
the period in respect of  which the 
dividend is due since we are concern
ed with the payment of the dividend 
and not its accrual.

Amendment number 303 also seeks
to amend  clause .86.  According to 
technical advice  received by us the 
present definition of cxmiulative pre
ference shares as contained in expla
nation (ii) to clause 86 (2) (b) is not 
only unsatisfactory but also unneces
sary.  The distinctive features of cu
mulative and  non-cimiulative prefe
rence shares are well-known and no 
difficulty arises in ordinary commer
cial practice in  distinguishing  bet
ween these two classes of preference 
shares.  So, it is  proposed to delete 
the explanation.

Then there is an  important series 
of amendments to clause  110.  That 
begins with amendment number 268 
and goes on to 279.  According to the 
Central Board of  Revenue there is 
some difficulty about the registration 
of shares which have  been sold in 
pursuance of the Income Tax Act to 
realise arrears of  income tax from 
persons who are shareholders of com
panies.  To remove this  difficulty it 
has been suggested  that  every in- 
volimtary sale at  the  instance of 
Government shall result in the auto
matic registration of  the  purchasers 
of shares as members of the respect
ive companies.  But, perhaps, this is 
going too far and may result in forc
ing strangers into the membership of 
companies, especially, private compa
nies, and against the intention of the 
members thereof when  they formed 
the companies and to their disadvan
tage.  Further, purchasers at sales to 
realise arrears of tax etc.  due to the 
Government cannot be  placed on a 
more favourable footing  than otiier 
purchasers in execution of decrees of 
civil courts.  Therefore, we  thought 
the best course was to  give right to

appeal in cases of refusal to register 
the transfer of shares or  debentureŝ 
arising by transmission by  operation 
of law in the same  way as there is 
right to appeal against refusal to re
gister the transfer of shares or de
bentures.  The amendments suggested 
to clause 110 are intended to achieve 
this object.  As transmission by ope
ration of law is to come  within the 
scope of clause 110 it is necessary to 
refer in sub-clause (1) of* that clause 
not only to clauses 107 and 109 which 
deal with transfers inter vivos, but 
also to clause 108 which  deals with 
one instance of a transmission by ope
ration of law; that is to say, by the 
death of a holder of shares or deben
tures.

Then there is another  amendment̂ 
nimiber 304, to the same  clause 110. 
The object of this  amendment is to 
secure that,  when the  title to any 
shares or  debentures in the private 
companies is sold at a  court auction 
or at a sale held by a  collector or 
other like officer, the transmission of 
the right to the purchaser is not un
reasonably  withheld  or  delayed. 
Where the tax-payer is a member of 
a private company and the only tan
gible asset is the shares held by him 
in the company  income tax can be 
evaded by the simple process of per
suading  the  board  of  directors 
of  the  company  to  refuse  to 
register  the  transmission  of  the 
right to the shares to the purchasers 
at the sale held by the revenue autho
rities for recovery of  tax and the 
Central Board of Revenue have point
ed out that such evasions have occur
red on a large scale.  It is the princi
pal object of this new sub-clause (8) 
inserted by this amendment to pre
vent such evasion.  The  new  sub
clause will apply to all sales held by 
court or by public  authorities.  In 
such cases they would have the same 
right of appeal to the Government as 
they would have in the case of pub
lic companies.  At the same time a 
proviso to the new sub-clause gives 
power to the Government to enable 
the existing members of the private 
company, or such of them as may be 
interested in the  matter to acquire 
shares or  debentures  on  payment
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either of the price paid by the pur
chaser at the court or other sale, or 
such other sum as the  Government 
may consider to be reasonable com
pensation for the shares and deben
tures.

I now come to the last amendment 
and that is number 305 under sub
clause (4) (f) of clause 124. A charge 
on stock-in-trade will now require to 
“be registered wth a registrar though 
such a charge does not require regis
tration under section 109 of the exist
ing Act.  Whenever  more than one 
such charge has been created by the 
;s2̂e company the  priorities of the 
respective creditors are dependent on 
-the doctrine of notice.  It  has been 
represented to Government that suit
able provision should be made to pro
tect the existing rights of the hold̂  
of a charge on  stock-in-trade which 
has been created before the commen- 
•cement of this Act.  The amendment 
êeks to afford such protection.  It is 
couched in general terms  and will 
preserve all existing priorities.

S P.M.

Shri  Morarka  (Ganganagar-Jhim- 
jhunu) : I want to speak on my am
endment No. 175 to clause 89 which 
1 have just  moved.  There are two 
other hon. Members who have moved 
similar amendments,  ând they are 
amendment Nos. 139  and 74.  I will 
“briefly explain  the  purpose  of my 
amendment.  Clause  89 is a saving 
clause.  It saves the  provisions of 
-clauses 84 to 88 from being applied to 
certain shares and private companies. 
In clause 86 we have laid  down the 
voting rights of the equity sharehold
ers and the voting rights of the pre
ference shareholders.  For the first 
time we have laid down now that the 
preference  shareholders  would  not 
have  absolute  voting  rights  as 
they  used  to  have  hitherto. 
Now we say  that  the  preference 
shareholders would have voting rights 
only in certain contigencies, the con
tingencies being,  either when  their 
owtt riĵts are affected or when the

dividends remain unpaid.  What was 
the philosophy behind this new pro
vision which after careful considera
tion, the Bhabha  Committee recom
mended?  The Bhabha Committee re
commended that  preference  share
holders should not have  imqualified 
voting rights but their voting rights 
should be a qualified  voting right. 
Now, in this clause, as it is  drafted 
now, it saves the existing preference 
shareholders.  The  principle is ac
cepted that in future the preference 
shareholders would not have a voting 
right, but it saves to the extent of the 
existing preference shares; that is, all 
the existing preference  shares will 
have a voting right as it is given to 
those persons under the existing arti
cles.  My  amendment  seeks to do 
away with this sort of discrimination 
and distinction.  The  purpose of my 
amendment is that whether the pre
ference shares are existing or whe
ther they are going to be issued here
after, they should not have unquali
fied voting rights.  The  voting right 
should be only in certain contingen
cies.

The main reasons for  the Bhabha 
Committee to  recommend that the 
preference shareholders should have 
voting rights Only imder certain con
tingencies were these:  firstly, these
preference shareholders have secured 
income.  The dividend is fixed.  They 
do not have to take any risk and they 
are assured of the dividend from the 
company.  If the company makes any 
profit, then, before the ordinary share
holder is given any dividend, the pre
ference shareholder is given the divi
dend.  Similarly,  in  the  event 
of  winding  up  also, before any 
amQxmt  is  paid  on  the equity 
shares,  the preference shareholders 
are  paid  back  in  full. There
fore, this was the philosophy behind 
the Bhabha Committee’s recommenda
tion, and rightly so, if I  may say so 
with great resi>ect.  According to the 
Bhabha  Committee  the  preference 
shareholders would always be people 
who would not like to take any risk 
and not like to be venture some.  If 
they are given  unqualified  votinc
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rights, they may take decisions which 
may not be in the  interests of the 
company and which may not be in the 
interests of the eqxiity shareholders. 
Therefore, they said that the prefer
ence shareholders are more like cre
ditors, more like  debenture-holders 
and  therefore  their  voting  right 
should arise only when the dividend 
is not paid, when the company is not 
faring well or when the capital struc
ture of the company is being changed 
so as to affect their rights.  If that 
was the Bhabha Committee’s recom
mendation and if that  recommenda
tion is being accepted, I  would say 
with the greatest respect,  that that 
principle applies equally to the exist
ing  preference  shareholders  also. 
There is no reason why the existing 
preference  shareholders  should  be 
treated  separately  from  the  pre
ference shareholders who are going to 
come into being later on.

I would not take more time of the 
House in quoting authorities in sup
port of the proposition which I make. 
But few references I may be pennit- 
ted to give.  The first authority on 
this point is from Palmer’s Company 
Law  Precedents,  16th  Edition.  In 
discussing  about  the  preference 
diareholders, the author says:  •

‘Tormerly it was not usiial to 
distinguish between the preference 
shares  and the  ordinary shares 
as regards voting.  They were all 
treated as interested alike in the 
company and  given  the same 
light of voting, but for many years 
past it has been  customary  to 
give only qualified  voting rights 

" to preference shares.  Sometimes 
preference shareholders are given 
no right of voting whatsoever at 
general meetings; but the London 
Stock Exchange does not generid- 
ly  approve  of this. Sometimes 
the holders are  not  given any 
Tight of voting at  general meet
ings unless on questions specially 
affecting them—as, for  instance, 
winding up or sale of the imder- 
taking or reduction  of  capital 
Sometimes preference shares are 
v̂en rights of TOting on a modi

fied scale—̂for example, one vote 
for every two preference shares 
against one vote for every ordi
nary share.  In any case the mat
ter is one of great importance, for 
if the preference shares have full 
voting rights they may be able to 
direct the proceedings of the com
pany in a manner opposed to the 
interests of the  ordinary share
holders; they may be in a posi
tion, for instance, to elect direc
tors and to control their proceed
ings, and to restrict the develop
ment of the business;  and they 
may unduUy exercis® their powers 
in their own favour and in a sel
fish spirit, for the interests of the 
two classes are very  commonly 
more or less in conflict, the inter
est of the preference shareholders 
being to preserve the business on 
a safe basis sufficient to produce 
their preference dividend, where
as the  interest of the  ordinary 
shareholders is to increase it, and 
for that purpose to  incur some 
risks, if necessary.”

This is what the  learned author 
says, and this was  followed by the 
Bhabha Committee.

Then, another learned author, who 
is frequently quoted in this House— 
Mr. Gower—also says  that the pre
ference shares are just like a deben
ture and that the lawyers, who have 
been discussing this problem for the 
last 50 years, have come to the con
clusion that the  preference  shares 
should be treated more in the nature 
of security holders than in the nature 
of shareholders. This is what he says:

*TTie result is that after law
yers have spent some fifty years 
trying to teach lay investors that 
there is a  fundamental distinc
tion between  Preference shares 
and debentures, the lawyers them
selves have  ended up by being 
largely converted to the lasrman’s 
original view that both are really 
“charges” rather than “equities”. 
Today, Preference shares may be 
expressly created as  redeemable 
and even if they are not, it seems 
that they may be redeemed at ftue
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[Shri Morarka]

option of the  company through 
the medium of a  reduction  of 
capital.  And under the canons of 
construction finally  adopted the 
probability is that they will con
fer only a right to a fixed return 
of both dividend and capital.  In 
both respects they closely resem
ble debentures.**

Finally, he says:

‘True, they are members of the 
' company, but, as it is usual ex
pressly  to  deny  them  voting 
rights except,in  special circum
stances, in this  respect too they 
do not greatly differ from deben- 
ture-holders.”

I shall give two more quotations. I 
ao not want to take more time, but 
those quotations are relevant on this 
question which I  consider as very 
fanportant.  I would quote  from an 
American author, Mr. Levy who has 
stated his  opinion at  page 562 of 
Volume n of his book Private Corpo
rations and Their Control,  Here  is 
what he says:

“It may lead to awkward con
sequences if the holders of pre
ference shares have a vote in de
ciding what the  ordinary share
holders shall or shall not receive. 
For this reason it  has  become 
usual, especially in Great Britain 
and U.S.A. to provide  that the 
preference shares shall carry ne 
voting rights.  They may be de
prived of a vote once and for all 
or for so long as  they receive 
dividends.  Further  there were 
cases,  especially  in  Germany, 
where  companies  mostly  very 
prosperous  ones,  issued  shares 
with a very low dividend prefer
ence; as for example, four per
cent without further participation 
and correspondingly with limita
tion on their  quota to the par 
value of the share in the event of 
winding up, with a voting prefer
ence in the form  of a multiple 
vote.  In this way it became pos
sible to secure the control of large 
corporations by means of small 
investments.”

Now, I shall quote  the views of 
another author whom I  regard as a 
very great authority and who is ac
cepted as such in  America—̂ Ballan- 
tine.  He also says:

“Preference shares  are custo
marily given only on  contingent 
voting rights for directors, which 
arise in the event of non-payment 
of dividends for a specified num
ber of dividend periods, in order 
to give primary control of mana
gement to the  common shares 
while all goes well.”

Now, I am not saying that on ques
tion of principle, whether the prefer
ence shareholders should have a right 
to vote or not.  If you feel that they 
should have a right, let them have a 
right.  My objection is, what is the 
basis for distinction between the ex
isting preference shareholders and the 
future preference shareholders?  This 
distinction, if I may  say so, is not 
based on any scientific reasoning or 
on any proper  ground.  It is, in a 
way, arbitrary.  The shares issued so 
far or issued till the date of the pas
sing of this Act will have unqualified 
voting right but the  shares  issued 
thereafter would not  have a voting 
right in this  absolute  manner.  In 
actual  practice  also,  there  may 
be some difficulty.  There  may be a 
company which has got  preference 
shares; the  equity  shareholders of 
that company would not  know whe
ther  these  preference  shares  are 
issued before or after the commence
ment of this Act  They  would not 
also know what their rights are with 
reference to the rights of the prefer
ence shareholders.  It may be  that 
the  equity-shareholders  are under 
the impression that preference share
holders have no votmg  rights when 
in fact the preference shareholders do 
have such rights or vice versa.

I must confess that I did' raise this 
point in the Joint Select Committee, 
but I could not pursuade that com
mittee to accept my views. Theirt̂ore,
1 have taken the Uberty of moving my
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amendment.  I do hope  that  the 
House will give serious consideration 
to my amendment and, it  possible, 
accept it.

Shri Sadhsn Gupta (Calcutta South
East): Mr.  Deputy-Speaker, I shall 
confine my remarks to  only a few 
clauses in this group which seem to 
me to involve certain  principles of 
more or less importance.

Mr.  Deputy-Speaker:  The  hon.
Member will kindly stop for a while; 
let me read out the  names of those 
hon. Members who have sent chits to 
me giving the  numbers of  amend
ments which they  would like to be 
treated  as  moved;  Shri T.  S. A. 
Chettiar, Shri Bansal, Shri Morarka, 
Shri  Tulsidas,  Shri  G. D. Somani, 
Shri Thimmaiah,  Shri U. M. Trivedi 
and Shri K. K. Basu.

Shri  Kamath;  What  about  my 
amendments?

Mr. Deputy-Speaker: Why did not 
the hon. Member  pass on a chit to 
me?  He has not cared to conform to 
the procedure that has been laid. The 
hon. Member thinks that he can al
ways have an exception made in his 
case.

Shri Kamath: There is no exception; 
I did not know.

Shri Sadhan Gupta: The first clause 
of importance in this group is clause 
84.  That, apparently,  is  restricted 
only to the definition of  classes of 
shares—̂preference shares and equity 
shares.  What I object to in clause 84 
is this. I find that in this clause there 
is a permission by way of definition 
to make dividends free of income-tax 
or subject to  income-tax.  We  all 
know that the  Taxation  Enquiry 
Commission has set its  face against 
paying dividends free of income-tax, 
and it is a very correct policy also. 
The reason is that if you permit divi
dends to be paid free of income-tax, 
it means that the small shareholders 
lose the amount on their shares be
cause a lot of money would go in pay
ing income-tax for the bigger share
holders.  It is from this i>oint of view 
as well as from the point of view of 
preventing  concentration of wealth 
that the i>erson  receiving the divi
dend should bear his own income-tax 
and the dividend should not fluctuate 
with the increase or decrease of the 
income-tax.  What  I am  worried 
about is the increase of the income- 
tax, because as far as we can see, we 
are likely to increase  our taxes and 
not to decrease our taxes.  Therefore, 
I would very  much  wish that in 
clause 84, the particular phrase “which 
may be either free of or subject to 
income-tax” is omitted.

Mr.  Deputy-Speaker:  I  am  not
speaking to myself.

Shri Kamath: Next time I will send 
a chit.

Mr.  Deputy-Speaker:  The  hon.
Member can wait till the next group 
of clauses is taken up and then send 
the chit.

Shri Kamath: This system is very 
rigorous.  There are not  many am
endments in my name.

Mr. Deputy-Speaker: I can make no
exception.

Shri Sadhan Gupta: Shall I conti
nue?

Mr. Deputy-Speaker: Yes.

I now come to  clause  88.  This 
clause provides for the  termination 
of disproportionately excessive voting 
rights and prescribes a period for the 
purpose.  I do not see  why for the 
termination of such inequitable rights 
a period of three  years  sKould be 
provided. I should think that a period 
of one year is sufficient and we need 
not give the holders of such dispro
portionate rights and such unconscio
nable rights, shall we say, any  fur
ther period for the purpose of keep
ing  their  disproportionate  rights. 
There is one other thing in clause 88 
concerning which I ̂ nt to say some
thing.  This is regarding the appoint
ment of a managing agent or secre- 
tariiK and treasurers. We on this side
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of the House are against the appoint
ment of managing agents, or secreta
ries and treasurers at all and so, from 
that point of view we would wish to 
delete that particular right. Of coxirse 
that would be  consistent with our 
opposition to the  provisions regard
ing the managing agency and secreta
ries and  treasiirers.  Of  course, if 
those provisions remain, then we are 
in favour of prohibition.

There is another clause which rather 
‘ perplexes me.  It is the first part of 
clause 89.  Clause  89  saves  some 
rights.  One of the savings is that the 
disproportionate  voting  rights will 
continue subject to clause 88.  Clause 
88, as far as I can see, describes the 
amount of the disproportionate rights 
which are exercisable, pending their 
termination. I do not see why another 
provision  should be  introduced to 
save these rights  further.  I do not 
pretend to be an expert in company 
law, but with  whatever  acumen I 
have, I have not been able to see the 
justification of clause 89.  As far as 
I can see, this is going out of the way 
into saving these  disproportionate 
rights and this may lead to  some 
difficulties.  This  is  giving  undue 
rights to holders of disprop)ortionate 
voting rights for a period of  three 
years.  Therefore, my first impression 
is that this particular provision should 
be deleted.

Then, I come to clause 92.  Clause 
92 makes a provision  that the com
pany may pay dividend in proportion 
to the amount paid up on the shares. 
There is a clause which  entitles the 
company to accept money in addition 
to the money paid up on the shares, 
if the shareholder offers it. The com
pany may accept that money. Having 
accepted such  amoimt, I do not see 
why the company  should not pay 
dividend on such amount.  Of course, 
the company may  not  accept the 
money even if the shareholder offers 
it.  But when the shareholder offers 
to pay an amount which is more than 
what he is required to pay or what 
he can be forced to pay and when the 
company has accepted that amount, I 
do not see why the company should 
fefuse to pay dividend on that amount.

Therefore. I would prefer that  in 
this  particular  clause, instead  of 
‘may if so authorised by its articles...’ 
the clause should be, ‘shall...* that is 
to say, it should be obligatory on the 
company to pay dividends on the extra 
amoimt which it accepts from the share
holders.

Shri C. D. Deshmukh:  Has the hon.
Member given an amendment to this 
effect?

Shri Sadban Gapta:  I did not give
any amendment; it is a little late.

Shri K. K. Basa: There is an amend
ment:  No. 448. It is a joint amend
ment.  It was given today.  We could 
not foresee that the whole thing wiU 
be coming up.

Shri C. D. Deshmukh:  That is all
right.  I am not raising any point  of. 
notice.  I just wondered  whether  I 
had made a mistake.  It was not  in 
my list

Mr. Depirty-Speaker:  Notice of this
was given at 1-07 p.m. How can the
Government or any hon. Member be 
expected to know this?  Without the 
permission of the Chair, no notice shall 
be received.  When a matter is being 
taken up, how can anybody study this?

Shri K. K, Basa:  Two hours have
elapsed: 3-30 was the scheduled time.

Mr. Depnty-Speaker: I am not going 

to allow it.

Sbri K. K. Basa:  The  Minister is
willing to accept.

Mr. Depirty-Speaker:  If the Govern
ment accepts, I have no  objection. 
Even otherwise the Members should 
know what is there fn it: a lion  or 
tiger or a lamb.  It is rather difficult.

Shri Sadhan Gapta:  It is not a very 
complicated one. ^

Clause 93 enables companies to  in
crease the share capital.  It is under
standable that in a laissez-faire eco
nomy a company may do whatever it 
Ukes with its capital  The company 
is the sole judge of what capital it is 
to have and whether it should increase 
It or reduce it and all that. But, we are
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pledge not to a laissez-faire economy 
but to a planned economy and to  a 
socialistic  pattern  of society as it 
has been repeatedly said. In this case, 
when there is an increase of share 
capital, there are various considera
tions other  than the desire  of the 
shareholders, and one of the very im
portant considerations is the effect of 
the increase on the economic struc
ture and on the general pattern  of 

society.

[Pandit  Thakur  Das  Bharcava 

in the Chair.]

It may not be desirable that a particu
lar company should expand, and on 
the other hand, it may be desirable that 
other  industries should expand.  We
have been advocating on this side of 
the House some scheme by which the 
surplus capital of any company may 
be pooled for investment in more de
sirable channels under the direction 
of the State, some kind of an invest
ment  pool  for  the purpose  of
channelising  the  surplus  capital 
of  one  industry  to  another.  For 
this purpose, I  submit that this in- 
cre£ise  of share capital when it  is
made,  must be subject to the approval
of the Central Government and the 
Central Government, of course, would 
give its approval after  taking into 
consideration the desirability of ex
panding that piarticular industry or of 
diverting capital to some other indus

try.

Lastly, 1 have something to say on 
clause 106.  Clause 106 gives the dis
sentient shareholders some protection 
against the variation of the rights of 
a particular class of shareholders.  It 
is said that if not less than 10  per 
cent of the shareholders apply to the 
court for the purpose of cancelling the 
variation, the court may cancel it or 
confirm it.  It is also said that they 
must do it within 21 days.  I am ob
jecting to both the percentage and to 
the number of days allowed. I think 
the  percentage is too high and the 
number of days allowed is too few. 
The reason is this. We know that in 

India,...

Sliri C. D. Dcshmiikh: Are there also 
amendments to this effect?

Shri Sadhan Giipt?:  I  have  got

amendments.

Shri C. D. Deshmukh: Are they ad
mitted or received?

Mr. Chairman: No new amendments 

now.

Shri Sadhaa Gupta: I can make sug

gestions.

Shri C. D.  Deshmukli:  The  sug
gestions are, in fact, amendments.

Shri S. S. More: Can we not criticise?

Shri C. D. Deshmukli: Can criticise? 
either for dropping a clause or retain
ing it.  But, an êndment has to ^

given.  •

Mr. Chairman: Comments on clauses 
are always allowed.

Shri S. S. More: In the course of the 
discussion, can we not make construc

tive suggestions...

Shri K, K. Basn:  In the course ol
the discussion, he can make sugges

tions.

Shri Sadhaa Gnpta:  What I  was
suggesting is  that the  percentage 
should be reduced to 5, and 7 more* 
days should be allowed.  The reason 
is this.  It has been foimd that, with 
the keenest canvassing, only 50 per 
cent of the voting rights can be gather
ed together.  That is with the keenest, 
canvassing.  In the variation of the 
rights of the shareholders or a class 
of them, it may be that the canvassing 
will not  be keen and very few of the 
shareholders may attend.  In any case, 
where the shareholders are not in a 
position and are not in the habit  of 
taking interest in the company’s aff
airs, it is very difficult to get .10 per 
cent of the members together and it 
should be enough to get 5 per cent of 
the members to apply. When a matter 
is to be decided by a court, there is 
no harm in reducing the percentage.

Regarding the number of da3rs, if 
you insist on 10 per cent or 5 per cent, 
you have to give the time to get the 
different  shareholders  together 
and make them  apply  together. 
Twenty-one  days  may be  verr 
little.  For  example,  the  diare-*
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holder who wants to move, may not 
have been present at the meeting  in 
which the question was decided and 
he may come to know of it much later. 
In that case, he has to write to the 
shareholders or perhaps go about if 
it is convenient and get together other 
shareholders to join with him. There
fore, even if it was 5 per cent,  seven 
days more should be allowed.  That 
argument is very much strengthened 
if 10 per cent is fixed as the minimum 
limit.  Therefore, I have made these 
rsuggestions on this group of clauses.

Shri Kamath:  On a point of order
and procedure, may I seek on informa
tion from you. Sir,  whether there is 
any Ukely  prospect of the Deputy- 
Speaker coming back to the Chair or 
'Will you continue till the end, because 
the point relates to a ruling given by 
the Deputy-Speaker.

Mr. Chairman:  I am sorry, I cannot 
.̂ ve any information;  I do not know 
if the Deputy-Speaker is coming back.

Shri Kamath:  Or I shall raise the
point of order; you may dispose of :t.

Mr. Chairman:  If the hon. Member 
"wants to raise a point on which  the 
Deputy-Speaker has already given a 
ruling, it would be  better if he can 
raise it when he is in the Chair.

Shri Kamath:  i shajl sit on.

Shri S. S. More:  In that case, all
-these rulings become personal.

Mr. Chairman: Is that a point for 
objection?  I know my duty and I will 
settle every point that arises. As  the 
same time,...

Shri S. S. More:  May I make a sub
mission?  We have to interpret the 
rules.  We can make our own submis
sions for the acceptance or ruling of 
the Chair.

Whosoever is in the Chair, if I make 
A submission...

Mr. Chairman:  I do not want to be
Jidvised in a matter like this.  I know 
my duty very well.

Shri S. S, More:  I am not trying to
advise you.

Mr. Chairman: At the same time, it 
is not a point of order at all, and I 
have already requested the hon. Mem
ber to raise the matter later.

Shri S. S. More: My ob.iectI<m is.....

Mr. Chairman:  Is it  a  point of 
order or not? I am distinctly putting 
the question to the hon. Member.

Shri S. S. More:  My submission is...

Mr. Chairman: There is no question 
of submission.

Shri S. S. More:  You are not listen
ing to me.

Mr. Chadrman: Order, order.  I will 
not listen to him.

Shri S. S. Mwe: With due deference, 
I want to submit that the ruling...

Mr. Chalmum:  i do not allow him 
to submit anjrthing at this stage.  It 
does not relate to any point of order. 
What is the point of order that the 
Member is raising?

Shri S. S. More:  Will you  kindly
give me some patient hearing?

Mr. Chairman:  There is no question 
of patient hearing.  Unless there  is 
any point of order, I cannot allow any 
submission.

Shri S. S. More:  Unless you allow
me to make a point... •

Mr. Chairman:  I wanted to know
from the hon. Member if there  was 
any point of order. If he says there is 
a point of order. I will certainly allow 
him.

Shri S. S. More:  So, I wiU have to 
repeat that mantram.

Mr. Chairman:  If there is no point
of order, I do not wish to allow.
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Shri ansal My amendment No. 441 
to lause 85 says

ae 49, ater line 12, add 

provided that overnment shall
have power to authorise the issue
o any other ind o share apital
in speial irumstanes**.

This  relates to the issue o share 
apital. Under the ill only two inds 
o share apital will be allowed to be 
Issued in uture.

Some on. Members  e have not 
ot the amendment.

Shri ansal  It was irulated.  It 
was iven notie o in the mornin at 
10.30 and it has been irulated.

Mr. Chairman  The hon.  Member
ully nows that i notie is iven to
day, unless the overnment  arees 
that amendment is usually not allowed.

Shri C. D. Deshmnli  e have not 
reeived a opy,   do not now.

Mr. Chairman Copy may be reeiv
ed now, but unless the overnment is 
areeable, the pratie is that  it will 
not be allowed to be moved.

Shri ansal   It was iven at the
Notie ie at 10.30 and it was reeiv
ed by the Notie ie.

Mr. Chairman It should have been 
iven yesterday.

Shri ansal I am in the hands o 
the ouse.

Mr. diairmiin   Then, the  hon.
Member does not want to proeed

Shri ansal I want to proeed.

Mr. Chalrmaa  The point is this. I 
the notie is not  iven in time, the 
amendment annot be allowed, but at 
the same time I he wants to spea 
on any o the lauses I will allow 
him to spea.

Shri T. S. A. Chetar  (Tiruppar) 
ut not on that amendment.

Shri Citdl (oona Central)  This
is somewhat important. It would be 
only  air to the  ouse i we had 
reeived a opy,

260 SD

Mr. Chairman The opy would have 
been neessary i I had allowed the 
am̂ dment I am not allowin it to 
be moved.

Shri adll  e an say what he 
wants to say. Speeh annot be banned.

Shri ansal  irst. I   wanted to
move my own amendment.

Mr. Chairman The amendment an
not be allowed to be  moved. I am 
sorry.

Sliri . .
estion

i  hat about su-

Shl ansal  I an mae my su
estion whih arises out o the speeh 
made by my hon. riend Shri Asoa 
Mehta when he si>oe on the ill as 
reported by the oint Cnnmittee.  e 
made a su estion  that overnment 
should tae i>ower to  authorise the 
issue o dierent types o share apital, 
i.e., other than euity and preerene 
share apital, and my small amend
ment only ave overnment power to 
allow this in speial irumstanes to 
ertain ompanies, and it will be appli
able more to overnment ompanies 
to issue other types o shares also. I 
would very humbly reuest the hon. 
inane Minister to ive onsideration 
to my su estion.

nien. I ome to the amendment by 
my riend Shri Morara.  I  oppose 
that amendment  Shri Morara reeiv 
red to the report o the Comi>any aw 
C nmittee.  I am also  reerrin to 
that very report. n pae 37, sub-para 
(v) the Committee said

as reards existin ompanies 
whih have issued any shares, by 
whatever named alled, onerrin 
on the holders thereo votin rihts 
more avourable than those whih 
we propose should be onerred in 
uture on the holders o  euity
apital......At, redue the votin
rihts in respet o the  shares 
irst mentioned so as to brin tem 
into onormity withi the  votin 
rihts   attahed to suh euity 
shares under  sub-setion 1) o 
setion 86.**
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Shri Morarka: My hon. friend has 
not understood my pmnt.  I am not 
against cutting down the disproportion
ate voting rights.  With that I have 
got no dispute.  Clause 89 says that so 
far as the existing preference shares 
are  concerned, they  would not be 
touched at all. There is no question of 
disproportionate right in that case at 
all.  Clause 89 will save  clause 88. 
Clause 89 does not apply to clause 88.

Shri Bansal:  That is exactly my
point.  Clause 89 does not apply to 
clause 88.  While Shri Morarka felt 
that clause 89 will save clause 88.  It 
does not save. Clause 88 remains as it 
is, and that is exactly my point.  The 
Bill, therefore, carries out completely 
■aie recommendations of the Company 
Law Committee, and that is why  I 
0PPO98 his amendmenl  That is  my 
brief point

anl T. S. A. Cbettlar;  I have heard 
my hon. friend Shri Bansal’s argu
ments.  B/Iy amendment No. 74 is just 
the same as Shri Morarka*s.

These clauses 81 to 89 are  basic 
ones because they regul̂e the forma
tion of the company. Previously there 
were many kinds of shares. There was 
equity capital and preference capital, 
and there was also what was called 
deferred shares, and a good lot of abus
es existed because of  difference in 
voting rights. As a ipattea* of fact, the 
Company Law Commtttee in page 35 
of their report have very dearly point
ed out the problCTis before than. They 

have said:

“Some witnesses appearing be
fore us ccBBmented adversely on 
three practices— (a) the confer
ment of voting rijgto ca prefe
rence share-holders in the  same 
wsy flTHi on the same terms as tor 
0rdinary share-hold«:s,  (b)  the 
absolute  denial  of  voting 
Ti^  to  preference  sfane- 
]î a«rs and  (c)  the  more 
ncent practice ci issute deferred 
shares  with  disproportionate 
voting rîts  whidi  grew  up 
rapicHy ance tlie  ondbreak 

World War H.”

I have heard there are companies 
in which certain gentlemen have Rs. 3 
lakhs  and  Rs.  50,000  worth 
of one rupee deferred shares  and 
each share of one rupee is equal to 
Rs. 100 of the other  shares,  and  it 
requires no argument to be adduced 
in this  House  that  these dispro
portionate  voting  rights  are  the 
bane of company  administration  till 
now.  The Company  Law Committee 
have also stated that some  people 
wanted to explain away the existence 
of the deferred shares.  Later on in 
their report, they say that these defer
red shares are not good, that these dis
proportionate rights are not good. What 
these clauses have done is just to put 
down in legislation what the Company 
Law Committee has recommended.

We recognise two kinds of shares, 
and that is equity  and  preference 
capital  And later, vHien we come to 
clause 88 we have also accepted the 
recommendations  of the  Company 
Law Committee and three years have 
been given to the companies to ad
just themselves,  to abolish deferred 
shares,  the disproportionate  voting 
rights and to fall in line with  the 
provisions of the Companies Act. Dur
ing the transitional period they have 
laid down certain conditions as to how 
these  disproportionate  voting rights 
must be exercised.  Sub-clause 2) of 
clause 83 reads:

“...(a) any resolution relating to 
the appointment or  rêap- 
pĉtment of a  manag ng 
agent or  secretaries  and 
treasurers or to any varia
tion in the terms of an agree
ment between the company 
and its managing agent or 
secretaries and treasurers;

(b) any resolution rriating to the 
appointment of buying or 
selling agents;

(c) any resolution relating “to the 
grant of a loan or to ttie giv
ing of a guarantee or any 
other financial assiaftance. to 

any other body--”



11289 Companies ill 25 AU UST 1955 Companies ill 11290

n these resolutions, een during the 
transitional period, there should  not 
be   disproportionate oting  idghts. 
There is an amendment moed to this 
clause by my hon. riend Shri . . 
Tripathi and three  others, namely 
amendment No. 394.  Amendment No. 
394 says that an addition  should be 
made to sub-clause (2) o clause 88. 
That sub-clause now proides or three 
resolutions oh which there should not 
be recognised  any  disproportionate 
oting rights.  A ourth category has 
been suggested by my hon. riend Shri 
. . Tripathi, and that is any reso
lution relating to the election o a di
rector.  In act, that is  the  most 
undamental thing on which  there 
should not be any  disproportionate 
oting rights. Supposing these  dis
proportionate oting rights are being 
held oer or a period o three years, 
it may happen that a director is elect
ed yesterday and he may continue or 
three terms o three years each and 
in this way he may go on or  nine 
years.  So to my mind, the resolution 
r<»lating to the election o a director is 
also  one  o the  most   impor
tant   matters   where   dispropor
tionate  oting  rights should not be 
permitted, een in these three years. 
So, I eel that this amendment No. 394 
should be accepted, and this  resolu
tion also should be added to clause 88
(2), i we are to plug the  loopholes 
een in these three years.

It is true that the  Company aw 
Committee hae not ound it to in
clude  this  resolution.  They  hae 
mentioned only the three  resolutions 
that we now ind in  clause 88 (2). 
ut still I would consider that this is 
an important amendment which should 
be accepted.  I am not one o those 
who belieed that the company aw 
Committees report is the end o all 
wisdom.  Certainly, we  take  their 
suggestions into  consideration  with 
great respect.

I do not think that the interpreta
tion which my hon. riend Shri ansal 
has gien  in  regard  to  clause 
89   (a)  is  correct,   because
nowhere hae the Company aw Com
mittee said that the preerence share
holders must be maintained with their

present oting rights.  They hae neer 
said it anywhere, and no  suggestion 
has been made also to that eect. The 
act that they hae not  speciically 
said anything in this regard should not 
be taken to mean that, because they 
hae said ery clearly that dispropor
tionate oting rights o all kinds must 
be abolished, and thereore, it ollows 
that this must  also be abolished.  I 
do not see any reason why we should 
hae this saing clause under clause 
89(a).   This  particular  sub-clause 
saes the dierential oting rights o 
the  preerence  shareholders.  That 
means that eternally the  dierential 
oting rights preerence shareholders 
in companies registered  beore  the 
commencement o the Act will be main
tained.  To my mind, that is not a 
ery good state o aairs.

eople talk about the  sanctity o 
contract.  ut when we hae  inter
ered with the sanctity o the dispro
portionate oting rights o  all other 
people including deerred shareholders 
who eercised the greatt amount o 
otiiAg rights—a one  rupee  deerred 
shareholder used to eercise  oting 
rights  going  with  hundred  rupee 
shares—and we hae done away with 
that, I do not see any reason why we 
should  retain  the  disproportionate 
rights o only preerence shareholders. 
I do not see there is any  case  or 
doing so.  I the  oint  Committee 
hae ailed to do ustice to that point 
o iew, I think this House must cor
rect  that  I  hope,  thereore,  that 
amendment No, 74 as moed by me, 
which is the same as that moed by 
my hon. riend Shri Morarka, will be 
accepted by the House.

Now, I come to  clause 110.  This 
clause deals with power to reuse re
gistration and appeal against reusals. 
heneer a shareholder  wants his 
transer to be accepted, but or rea
sons known to the directors, they re
use that transer, then there is  an 
appeal proided or the shareholder to 
oernment.  I would like to know 
what will happen to cases o inheri
tance, where  persons  hae got the 
transer by deolution  or  through 
courts.  In such cases. I imagaie. no 
appeal to oernment should be i
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sary, and that the mere fact of a court 
judgment it may be a district court 
or a sub-court or a munsifs court to 
which  the  party may have gone 
would  be  sufficient.  If  the  court 
judgment says that a particular share 
belongs to a particular person,  then 
in my opinion no more appeal need be 
made to Government,  but the court 
judgment should be acted upon  by 
the company.  I hope that is the in
terpretation that is to be borne upon 
clause 110, even taking it in conjunc
tion with other clauses.  I want Gov
ernment to examine this point of view; 
and I hope that my understanding of 
these clauses is correct.

Sliri C. C.  Shah:  Amongst  the
group of clause which we are consi
dering now, namely  clauses 81 144, 
the most important clauses  in  my 
opinion  are clauses 84 89 and 110. 
Clauses 84 89 deal with  dispropor
tionate voting rights, and the  rights 
of preference  and  deferred  share
holders.  These  are  entirely  new 
clauses, whicli we do not find either 
in the existing cd̂npany l,aw or in 
the  corresponding nglish law.  The 
necessity for these clauses has arisen 
from the abuse which we have notic
ed from the Company aw Commit
tee report, and which my hon. friend 
Shri T. S. A. Chettiar just now refer
red to.

Those in management issue various 
classes of shares with two  objects. 
Sometimes, a preference share is is
sued with certain extra rights with a 
view to attract capital; and it may be 
a legitimate purpose to do so.  But 
more often than not, deferred or pre
ference shares are issued not with a 
view to attract capital, but with a 
-view to obtain control of the manage
ment of the company, without paying 
the proportionate amount  of  share 
capital which a control would require 
to be paid. It is the second kind of 
abuse which has necessitated this kind 
of clauses.

As regards preference shares,  the 
position of the preference shareholder 
is a little anomalous. e la neither a

creditor, because the rights of a credi
tor are more than those of a preference 
shareholder, nor is he  an  ordinary 
shareholder. e  is  a  shareholder, 
because he does risk his capital. But 
the risk to his capital as also to his 
mcome is qualified or limited.  As re- 
ĝards preference shareholder, the prac
tice used to be at one time that full 
rights were given to him along with 
ordinary  shareholders  of aU kinds. 
Another time, we found the practice 
of complete denial of rights to prefer
ence shareholders of any voting at all 
on any subject or at any time.  The 
healthier practice in recent times has 
been to give them qualified rights of 
voting on particular occasions,  when 
their dividends are in arrears of their 
interests are likely to be affected.

ow, a preference shareholder, as I 
said, is undoubtedly entitled to  have 
some voice in the management because 
it may be that the ordinary  sharê 
holders by their imprudent  manage
ment or by risky adventures  which 
they may go into may even wipe out 
the capital of the preference  share
holders.  Therefore, the  preference 
shareholder cannot altogether be  de
nied the riight of having some voice in 
the management.

It is very  difficult to  adjust  or 
balance  between the  rights of per- 
ference shareholders and the rights of 
equity shareholders.  The preference 
share-holder is at all times in a con
servative frame of mind, and does not 
like to take any risk to his capital 
and therefore, he acts as a brake upon 
any expansion of the particular indus
try in which he has put his capital. 
On the contrary, the equity sharehol
der desires development of the indus
try for which he has put his money, 
because Ihe wants higher returns for 
his capital.  In this delicate position 
between the two classes of  share
holders, the healthier practice in re
cent times has  been, for all  good 
managements, to give the prefererce 
shareholders qualified rights of vot
ing. And these provisions which we
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hae now embodied in this ill re
cognise that healthier practice,  and 
gie legislatie sanction to it.   .

I refer now to the case of deferred 
shareholders. As I  said,  this is a 
practice which has arisen dnring the 
war.  I can gie you numerous ins
tances of persons who without run
ning any  .substantial ris of their 
capital hae acuired an oerwhelm
ing control of the management  of 
the company.  I can gie you a few 
of such instances, because it is ery 
interesting to now how  they are. 
y hon. friend Shri T. S. A. Chettiar 
referred to a  company in  which 
there are deferred shares of the alue 
of s. 3,50,000 of e. 1 each, and all 
those shares hae been taen by the 
management.

In the company, there are ordinary 
shares of s. 10 each, and there are 
preference shares of s. 100 each and 
each shareholder has an  eual ote. 
So that a deferred  shareholder who 
has paid e. 1 has eual ote with a 
preference shareholder who has paid 
s. 100.

Shri  adgil  emocracy  with  a
engeance.

Shri C. C. Shah In this manner, the 
capital structure has been so deised 
as to enable the managing  agents, 
with the help of the  solid  oting 
power carried by the large bloc  of 
3,50,000 deferred shares, to continue 
to control the undertaing een with
out holding ordinary shares, if so de
sired.

There is another company, for e
ample, in which there are 20,000 de
ferred âres of s. 10 each, 10,000 
ordinary shares and ,000 preference 
shares of s. 100 each.  ut of the 
deferred share,  10,000 hae  been 
allotted to the managing agents  in 
consideration of the sale of the under
taing to the company by them. Thus 
the managing agents, without paying 
anything in cash, gained the control 
of the company.  The ombay share
holders  memorandum has gien nu
merous and ery Interesting eamples

of the manner in which those in ma
nagement gain for  themseles dis
proportionate oting rights.   Now, 
clause  sees to do away with those 
disproportionate oting rights,  but 
a period of three  years is gien to 
them to bring them on a par with the 
proisions made in clause 6.   ut 
there are certain matters of ital im
portance which  arise  immediately 
and on which these disproportionate 
oting rights cannot be permitted to 
be eercised een for a period of three 
yeeirs and, therefore, it is  proided 
in sub-clause (2 that in regard to 
the matters therein mentioned they 
will not continue to eercise  those 
oting rights een during that period. 
ut there is an amendment, No. 394, 
which is a ery important amend
ment, which says that they will not 
eercise those disproportionate oting 
rights een on any resolution relat
ing to the election of directors.  If 
we do not introduce that amendment, 
the result wiU be that for about si 
years, or possibly nine years b̂ecause 
there is retirement of one-third direc
tors eery year t̂hose deferred share
holders who hae  disproportionate 
oting rights wUl  continue to hae 
their nominees on the board by eer
cise of those disproportionate oting 
rights, I , therefore, submit that that 
amendment is a matter  of eually 
ital importance as the appointment 
of buying and selling agents or ap
pointment of managing agents  or 
scretaries and  treasurers.  I hope 
roemment will accept that amend
ment.

Shri C. . eshmuh e are go
ing to accept it.

Shri C. C. Shah  I  am glad  to 
learn that (Interruptions.

As regards clause 9, which Is » 
saing clause, my friend, Shri or- 
ara, has ery ably eplained  the 
amendments which he has moed to 
it. ut there are two things about it. 
reference or deferred  shareholders 
hae two things one, the disprojwr- 
tionate oting rights which they hae, 
and secondly, the subjects on whidi 
they can ote. As regards the sa mgi
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Siri C. C. Shah

which we hae ade, so ar as dis 
roorationate  oting  rights  are 
concerned, whether it is  reerence 
shareholders  or  deerred  share
holders, clause  is the  oerriding 
clause   which   re oes   those 
rights  or  eisting as   well as 
urture shareholders. But so ar as 
the rights as to the su ect atter on 
which reerence  shareholders  can 
ote are concerned, this clause saes 
the e3usting situation and, thereore, 
i in any articles reerence share
holders are at resent eritted to 
ote on atters other than arrears o 
their diidend or where their interests 
are aected, those rights  continue. 
The second saing clause is that  i 
there are any  rights attached  to 
those shareholders, na ely, reerence 
and deerred shareholders, which are 
rights relating to diidend, caital or 
otherwise, those rights are  saed. 
That is to say, i  deerred share
holders are aid  higher  diidends 
irresectie o their shareholding or 
the a ount o their shardiolding or 
i they hae a right in winding u, 
in reay ent o cai to e aid 
their caital in reerence to  any 
other shareholders, such inds   o 
rights are eing saed or the eist
ing shareholders.  Argu ents can e 
adanced oth ways, and orcily. On 
the one side, it can e said  that re
erence shareholders hae rised their 
caital, nowing that these are the 
ter s on which they are  enaled 
to ris their caital on the  other 
hand, it can e said—and logically 
and rightly, in y oinion—that  i 
you do away with those rights or 
urture shareholders, there can e no 
ustiication to continue the or the 
eisting shareholders either. It is or 
the oern ent  to  consider  which 
course o action they would lie to 
ollow der these circu stances. The 
reco endations o  the Bhal 

Co ittee—I hae careully scrutini
sed the —are caale o oth ean

ings.

Shrl OsUlll:  That is the troule.

Shri Bansa:  I  a  glad he says 
that.

Shii N. P. Nathwani:  Only  one
eaning.

Shri C. C. Sliah:  O  course, when
y riend, Shri N. P. Nathwani, says 
only one eaning —I a only a soli
citor he is an adocate and  there
ore, one would accet the adice o 
an adocate in reerence to that o 
a solicitor—I reer to go y his oi
nion. .

Shri T. S. A. Chettiar:  Een  in
site o that we can do it.

Shri C. C. Shah:  I  agree   with
Shri T. S. A. Chettiar.  Een  i  the 
Bhaha Co ittee had said  so e
thing to the contrary, we can hae 
our decision.  We hae done so  in 
seeral cases, when we ound  that 
the reco endations o the Bhaha 
Co ittee did not go to the length 
that they should.  or ea le,  we 
hae included the ter s relaties in 
the deinition  o  associate— which 
they did not—and we hae diered 
ro their reco endation where it 
is a iguous.   Thereore, I  would 
reuest the hon. inance Minister to 
gie his anious consideration to the 
argu ents so aly adduced y  y 
riend, Shri Morara,

Then I will co e to clause 92. I a 
aing a assing reerence to it e
cause an hon. Me er o osite ased 
whether, when the e er o a co
any aid uncalled caital in adance 
the co any ust hae oligation to 
ay diidend on the called caital, 
which the e er has aid without 
the caital eing called.  I do  not 
thin that is air, ecause the co
any has not called  that  caital. 
Thereore, it is wisely let to the arti
cles to roide y contract whether 
i a e er in adance ays i called 
caital, the co any should ay dii
dend on it.  That  is the  eisting 
law—su section (3) o  section 49 
Thereore, I su it that there is no 
reason to a end clause 92.
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Now, I come to a very important 
clause, clause 110, which has given 
the rî t of appeal against,  refusal 
to transfer shares.  That, in my opi
nion, is a very important clause. The 
legal position at present is that where 
the  management or the  board of 
directors refuse to transfer  shares, 
the shareholder has no remedy, unless 
he proves that the  refusal is mala 
fide.  It is always very difficult to 
prove mala fides  of any board  of 
direc'.ors.  Particularly, judicial  de
cisions have said that where the board 
gives no reasons for its refusal, the 
court will presume that it has acted 
bona fide in the  interests of the 
compciny, and in the absence of any 
reasons by the board, the court will 
not infer any mala fid.e;  when  no 
reasons are given, the court will not 
ordinarily interfere with the absolute 
discretion vested in the board. There
fore, the position is that even when 
a transferee has purchased the shares 
for full consideration  and goes for 
transfer, if the board either arbitra
rily  or capriciously refuses  to re
cognise the transfer, he has in fact 
no remedy.  Now, that has led io 
several abuses.  I can understand that 
in some cases there may be a good 
reason or justification for the board 
to refuse to recognise the transfer 
The person may be an undersirable 
person.  It may be that that person 
acquires those shares-----

Shri U. M.  Trivedl:  How  un
desirable?

Shri C. C. SOiah:  I need not  go
into the motives of people.  I know 
some cases in which this has hap
pened.  It may be that that person 
acquires those shares  with ulterior 
motives.  There  may be a very good 
company in the hands of a first-class 
management̂ and some  speculator 
desiring to get control of that company 
because of its large reserves or for 
any other reason, may  comer the 
shares of that company at any price, 
and then remove the good manage
ment and g€t control of that com
pany for these reserves.  Such cases 
have occurred, recently.  Therefore,

all that we do is to give a  ri|̂t ol 
appeal to the Government. The Gov- 
emment will consider the matter very 
carefully whether the refusal of the 
management to transfer is on  good 
grounds.  That is why we have 
said that any inquiry held by the Gov
ernment shall be confidential, because 
the management may not like to dis
close all those reasons publicly  for 
its refusal—it may not be in  Hie 
public interest even that such reasons 
should be disclosed.

Shri U. M. Trivedi: That is aU tte 
more reason why that man should go 
to the High Court in that cage.

4 pĵ

Shri C. C. Shall: Well,  my  hoB. 
friend is very much enamoured  of 
High Courts.  I have also a  legal 
practice of 30 years___

Shri Gadgil:  Don’t say what you
did there.

Shri C. C. Shah; I am not  going
to say that.  But, there are occasions 
when a judicial enquiry cannot  do 
certain things which can be done only 
by an executive order or a depart
mental enquiry.  I do concede that 
I have the highest  respect for  the 
judiciary and I do concede that ordi
narily speaking  I  would  certainly 
prefer to appeal to the Hî Court. If 
the management gave reasons for their 
refusal, then, certainly, ê man can 
easily go to the High Court.  But, my 
hon. friend knows, as well as I do, 
that deliberately  the  managements 
do not give reasons for their refusal 
to avoid or prevent people from going 
to the High Court and in several cases 
that I know of where transfers have 
been refused they have an absolute 
discretion and the articles provide thatt 
the management shall not be boimd to 
give any reason for its refusal.

Sluti  M. Triiredi;  I  may  put 
a question to my hon. friend if he is 
prepared to answer.  I may be a very 
undesir̂le person for him and  he 
may  be equally iGncdesirable for me.
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[Shri U. M. Trivedi]

A particular party may be  vmdesir- 
able toT you and lor that party you 
may  be  very undesirable and that 
cannot be an excuse for saying  that 
it should be hushed up and that  the 
decision should not be taken before 
a court of law and all the more so 
when we have got provisions of arti
cle  226  of  the  Constitution.  We 
should also see that the man should 
get natural justice.  Why not  allow 
‘ him to go to High Court?

Shri C. C. Shah:  In a matter  of 
this nature to go to the High Court 
would mean taking 6 or 7 years.  A 
transaction in the nature of transfer 
of shares cannot be permitted to be 
delayed for years together.  It  is a 
matter  which  requires  expeditious 
and speedy decision.  A man may go 
to the High Court or the  Supreme 
Court; the litigation may drag on for 
years and years on end.

Shri Altekar  (North Satara):  Be
sides, is it not H question of policy 
also?

Shri C. C. Shah: It may also be a 
question of policy to a certain extent. 
If my hon. friend has no confidence 
in Government then I have no argu
ment with him.  But, we have given 
so many powers to the Government 
(Interruption).  The whole  basis of 
the powers that we have given to the 
Government is that  we  have  con
fidence in the Government  and,  as 
my hon. friend,  Shri Altekar points 
out, and rightly too, this may become 
sometime a matter of policy, whether 
the Government would permit a cer
tain kind of transfers or  not, when 
a speculator for reasons other  than 
the  industrial development  of  the 
country, for ulterior motives, has cor
nered shares in a certain company.  I 
know, in an Insurance Company—and 
my hon.  friend  Shri Tulsidas Kila- 
chand knows  it  very well—how  a 
share whose value was Rs. 200  was 
pur<iased for Rs. 2,200—and the pur
chasers were even prepared to pay a 
higher price—and the management re
fused to transfer the shares for very 
good reasons.  The litigation dragged

on for years and years.  Therefore, I 
submit that the provision which  we 
have made in clause 110, while it  is 
wholesome in the sense that it  pro
tects the interests of the shareholders, 
it is also expedient in the sense that 
it would make for speedy decision at 
a level at which it should be made.

My hon. friend, Shri Tulsidas Kila- 
chand will give his reasons  for  the 
amendments which he has moved and 
I do not want to anticipate him.  He 
wants to go to the High Court and he 
wants the  High  Covû wherever we 
have put the  Central  Government, 
The usual reasons which  I have ad
vanced against my hon.  friend  will 
be advanced with great advocacy be
cause he is as good an advocate of his 
case as I am of my case.  I  support
clause 110, with Government  amend

ments.

Mr. Chairman:  The following  are
the  amendments to clauses 81 to  144
of the Companies Bill, which the hon. 
Members have intimated to be moved 
subject  to their being otherwise ad
missible:

Clause No. Amendment  Nos.

84 299

86  300, 301, 302, 303, 392

87  174

88  394
89  74> 175> (same as 74), 176

93  ii5> 116
110  268, 269, 396, 270, 271, 272,

117, 273, 179.  274* 275

181, 276, 182, 277, 278, 183,

279. 184. 185, 3C4.

112  118

139  188

144  305

Shri  Morarka:  Has
No. 175 been added?

amendment

Mr, Chairman: 175 and 74 are  the

Shri G. D. Deshmakh: In this  new 
list amendments Nos. 444, 446, 446 etc. 

are not moved. .
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Mr. Cfaaimian: They  were  not 
allowed.

Clause 84— {Two  kinds  of  Share- 

capital)

Shri C. D. Deshnmkh:  I beg to

move:

Page 48, sub-clause H), line 24 and 
lines 29 and 30,

In paragraph (b) after the words 
“winding up’\  in both  the  places 
where they occur, insert the words 
“or repayment of capital.”

Clause 86— (Voting rights)

Shri C. D. 1 Dnkh: I beg to move:

Page

(1) In lines 13 and 14, for  the 
words “Sections 87 and 88” substitute 

the words “Section 88**.

(2) Page 4», line 28,

In the Explanation to  sub-clause
(2) (a), before the word “reduction,” 
insert the words “repayment or”

(3) Page 49-50, For  the existing 
Explanation  to  sub-clause  2(b). 
substitute the following:

“Explanation̂ —For the  purposes of 
this clause, dividend shall be deemed 
to be due on p(reference shares in 
respect  of  any  period  whether a 
dividend has been declared by  the 
company on such shares  for  such 
period or not—

(a) on the last day specified  for 
the payment of such  dividend  for 
such period, in the articles or other 
instrument executed by the company 
in that behalf; or

(b) in case no day is so  specified, 
on the day immediately following such 

period,**

(4) Page 50, lines 4 to 11,

Delete Explanation II to clause 86 (2̂

(b).

Shri N. P. Nathwani: I beg to move:

Page 50, lines 16 to 18,

for “be in the same proportion as 
the capital paid up in respect of the 
pwleKace sbare bears to  the  total

paid up equity capital of the com
pany” substitute.

“be the same as it would be if such 
preference share capital were  equity 
share capital”

Clause 87— (prohibition of  issue  of ' 

shares etc.)

Shri Tulsidas: I beg to move:

Page 50, lines 22 and 23 

omit “or rights in the company as 
to dividend capital or otherwise.”

Clause 88— (Termination of dispro
portionately  excessive  voting  rights 

etc.)

Shri K. P. Tripothi: I beg to move; 

Page 50

after line 45, insert:

“(aa) any resolution relating to the 
election of a director;**

Clause 9!9—(Savings)

Shri T. S. A. Chettiar:  1 beg to
move:

Page 51 

omit lines 27 to 30.

Shri N. P. Nathwani: I beg to move:

“Page 51, omit lines 27 to 30.*’

Shri Tulsidas: I beg to move:.

“Page 51,-

(i)  line 32, after “company” add 
“or**; and

(ii) after line 22, add:

“(c; apply to a public company 
or a subsîary of a public com> 
pany, which is not managed by 
a managing agent or  secretaries 
and treasurers.**

Clause 93— (Poioer of limited com
pany etc.)

Shri U. M. Trivedi: I beg to move:

(1) Page 52, line 32, 

add at the end:

“except the exercise of the power 
under clause (e) of sub-section (1),”

(2) Page 52, omit lines 33 to 35,
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Clause 110— (Power to refuse re
gistration.)

Shri C. D. Deshnmkh: I beg to
move:

(1) Page 59, sub-clause (1),

in line 39 for “sections 107 and 109” 
substitute “sections 107,108 and 109”

(2) Page 59, sub-clause (1),

in line 40 after the words “refuse to 
register the transfer of* insert the 
words, “or the transmission by ope
ration of law of the right to,”

Shri Jhunjhunwala: I beg to move: 

Page 59, after line 42, add:

“Provided however that before 
refusing any transfer the  com
pany shall obtain the approval of 
the Central Government for such 
refusal by writing to the Govern
ment stating their  reasons  for 
refusing to transfer; and if the 
Government is satisfied that the 
transfer shall not be in the inte
rest of the proper working of the 
company the  Government shall 
give its approval and on receiving 
such approval the company shall 
write  to  the  transferor and the 
transferee  refusing  to  transfer 
the shares giving its reasons for 
such refusal.”

Shri C. D. DeAmvkh:
move:

I beg  to

(1) Page  59,  sub-clause  (2), 
in line 44, after  the  words  any 
such transfer,” insert “or transmis
sion of right.”

(2) Page 59,  sub-clause  (2), 
in line 45, after the words “the 
instrument  of  transfer.” insert 
the words, “or the intimation of 
such transmission,  as  the case 
may be,”

(3) Page 59, sub-clause (2), 

in line 47, after the word “trans
feror*’ insert  the words “or to 
the person giving intimation of 
such transmission,  as  the case 
may be.’*

Shri U. M. Trivedi: I beg to move: 

Pâe 59, line 47,

add at the end;

“and giving its reasons therefore.”

Shri C. D. Deshmukh:  I beg  to
move:

Page 60, sub-clause (3), 

in line 5, after the word  “trans
feree** insert the words “or the person 
who gave intimation of the transmis
sion Ly operation of law, as the case 
may be,”.

Shri Tulsidas: 1 beg to mov»*

(1) Page 60, line 7, -

after  “a public  company** insert
“and where the transfer relates to a 
class of shares which are fully paid 
up**

(2) Page 60, line 7,

for “the Central Government** sub
stitute “the High Court.”

Shri C. D. Deshmukh: I beg to
move:

(1) Page 60, sub-clause (3), 

in lines 8 and  10, after  the
word “transfer” insert the words 
“or transmission.**

(2) Page 60, sub-clause (4),

in line 12, omit the words  ‘*by 
the transferor or transferee.**

Shri Toisldas: I beg to move:

Page 60, lines 12 and 13, 

for “the Central Government** sub
stitute “the High Co\irt”

Shri C. D. Deshmukh; I beg to
move:

Page 60, sub-clause<4),

In line 15, after the word “transfer̂ 
omit the coma and insert the words 
“or transmission.*’

Shri Tulsidas: I bee to move:

Page 60, line 20.

for “The Central Government** 
substitute “The High Court.**

Shri C. D. Deshmukh:  I beg to
move:

(1) Page 60, sub-clause (5),

In line 21, after the words “to 
the company,’* insert  “and also 
to,”
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(2) Page 60, sub-cla\ise (5)

In lines 21 and 22, after  the 
words “transferor and the trans
feree,” insert the words “or, as 
the case may  require, to  the 
I>erson giving intimation of  the 
transmission by operation of law 
and the previous owner, if any,”

Shri Tulsidas: I beg to move;

Page 60, line 23, omit “in writing.” 

Shri C. D. Deshnmldi*. I beg to move: 

Page 60, sub-clause (5)

In line 24, after the word “tranrfer”
insert the words “or transmission .

Shri Tulsidas: I beg to move:

(1) Page 60, line 27

jor ‘The Central Government”  sub

stitute “The High Court.”

(2) Page 60, line 31—

after “shall be” insert “heard  in 

Camera and duJU beT.

Shri C. D. Dcfihnmkh:  I  beg  to

move:

“Page 60, new sub-clause (8),

after sub-clause (7), add the foUow- 

ing sub-clause:

“(8) In the case of a  private 
company which is not a subsidiary 
of a public company, where the 
right to any shares or interest of 
a member in, or debentures  of, 
the company, is transmitted by « 
ttto thereof held by a U»urt  or 
other public authority, the pro
visions of sub-sections (3) to (7) 
shaU apply as. if the  com  ̂
were a pubUc company; provided 
that the Central Government may, 
in lieu of an order under sub-ŝ- 
tion (5), pass an order directing 
the company to register the tra
nsmission of the right unless any 
member or members of the com
pany specified in the order acquire 
the right aforesaid within  such 
time as may be allowed for the 
purpose by the order, on  pay
ment to the  purchaser of  the

nrice paid by him or
such other sum as the Cen*̂  ̂
Government may determî to be 
a reasonable  compensation  for 
the right in all the circumstances 

of the

Chiiise 11J&— (Limitation of ttme 
etc.)

Shri U. M. Trivedi: I beg to move: 

Page 61, line 34

oftcr “sub-section (1)/’ insert “sub
ject to the provisions of sub-section

(3) hereol”

Clause 139- (Copy of memorandum 
etc.)

Shri TolMflR I beg to move:

Page 71, line 30 omit “if so re

quired.”

144- (Application of Part 

etc.)

Slirl C. D. Mtomkh: I  beg to

move:

Page 73, after line 18,

insert the following paragraph as a 
sub-paragraph of t'nis clause:

“Nothing contained in this sec
tion shaU be deemed to affect the 
relative priorities as they existed 
immediately before the commence
ment of this Act,  as  between 
charges on the same property.”

Mr Chairman:  These  amendments
are now befOTe the House for discus

sion.

Shri Gadgil: It is very dmcvlt to 
say what exactiy is the correct inter
pretation of tiie relevant recomm«i- 
dations of the Bhabha Committee so 
far as proportional rights of voting 
are concerned.  I think clause  89 
should stand as it is.  May I suggest 
that as the whole spirit is to  Umrt 
the evil in terms of time, instead of 
the words Vithin a period of three 
vears» the Finance Minister may con
sider *within a p̂iod of one ye  ̂
Tn that case, just as he to 
three years or tiie 15th August, 1960,
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[Shrl Gadgil] 

whichever is earlier, in the same way 
it will be approximately  coming to 
that I would like him to  consider 
whether the word ‘three’ should not 
be substituted by the word ‘one’.

Sbii Tulsidas; I would like to deal 
with my amendments to clauses 87 
and 89, amendm«its Nos. 174 and 176.

left would be to issue shares with 
differential rights on the  dividend. 
This might, in certain cases, be  the 
only way to save the company  as 
nobody would be willing to take  up 
a fresh issue of shares....

Shri C. C. Shah:  Preference shares
can be issued always.

I fully appreciate the feeling of a 
number of speakers about these types 
of shares being abused.  I would like 
the hOQ. lyUnister to consLder certain 
asi)€cts which I would like to put be
fore him.  whether the  suggestion 
which I have made would be at least 
in the interests of the small new en
trepreneurs.  Under the Bill, the issue 
of shares  carrying  disproportionate 
rights of voting, dividend and capital 
and other matters is not provided for. 
Such a provision does not exist  in 
the present Act nor in the U. K, Act 
nor in any Act of any country, so far 
as I know.  Such a provision was re
commended by the  Bhabha  Com
mittee. The question is the prevention 
of minority  control of  companies. 
This argument will  aoply  only  to 
shares carrying proportionate voting 
rights and would be irrelevant to the 
kind of shares carrying disproportion
ate rights of dividends, capital  and 
other matters.  Besides the  problem 
of voting right, there is the problem 
of dividend and capital rights. Some
times a company may be up to the 
neck in debt and its shares may  be 
quoted in the market at half or even 
less than half their paid-up value.  I 
would like the hon.  Minister  to 
hear me on this point and consider 
this aspect of the  problem.  In the 
case of such a company it will  not 
be possible to raise equity or prefe
rence capital in the  market.—I am 
not referring to the voting  right  of 
shares, but I am only on the question 
pertaining to dividend and capital— 
especially when it is  realised that 
under clause 78, shares are not allow
ed to be issued at a discount exceed
ing ten per cent, except with the Gov
ernment sanction.  The only  way

Shri Tulsidas: But if the company 
has got debt up to the neck and  if 
they want the company to fimction, is 
it possible for the company to raise 
any capital?  Supposing a company 
is losing and its share value is 50 per 
cent, then it is not possible, in any 
capital market, to float even prefe
rence shares.  I am not referring to 
voting rights, but only  to  dividend 
and capital rights.  What is essential 
is that an amount of freedom  or 
discretion should be left to oromcters 
and directors in the matter of rights 
attaching to shares, and a flexibility 
should be introduced in law in this 
respect-  The  corporate  form  o£ 
organisation has to compete  with 
other forms of organisation in attract
ing capital and if the hands of  the 
company promoters and directors are 
fettered by such rigid provisions,  the 
growth of the corporate  sector  will 
be retarded.  I  would like you first 
to realise that the  rights  attaching 
to shares vary with the state of finan
cial requirements and the state  of 
the company needing capital.  If the 
promoters or directors are unable to 
place shares on the market, which 
satisfy its needs, many issues  are 
likely to fail.  After all, if shares are 
allowed to  carry  disproportionate 
rights as to dividend or capital,  it 
is not likely to lead  to  minority 
control of a company.  There is no 
voting right.  We are really on the 
question clause 87.  If there is a pre
ferential right with regard to divi
dend and capital, there is no question 
of any minority control of the rom- 
pany.  He gets  preference  only, 
with regard to dividend and capital. 
The main reason  adduced by the
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Bhabha  Committee  in favour  of 

their recommendation is tĥ question 

of voting right. My amentoent k 

merely with regard to dividend and 

capital.

Shri C. D. Deshmukh; Would they 
not be preference shares then?

Shri Tulsidas: It  may be a ques

tion of capital right.  It  may  be  a 
question of getting the money at t̂  
time of winĉ up, and they may -r̂e 
given a better right than even a pre

ference shareholder.

Shri C D. Deshmukh: Whatever is
not equity share is preference share, 

under the definition.

Shri Tulsidas: I am saying  that 
you do not have preference  shares 
v/ith disproportionate rights,  accord
ing to clause 87. No shares shall be
issued carrying disproportionate rights 

both with regard to voting rights as 

weU as dividend rights.

Shri C D. Deshmukh: If there are
dispropotionate rights other than vo
ting rights, under the deBnition they 

will be preference shares.

Shri C C. Shah:  What my toend
wants is that amongst juity s  ̂, 
they should have also disproportion

ate rights on capital......

Shri C. D. Derfimukh; Immediately 

they become preference shares by the 
definition, and preference shares are 

not barred under clause 87.

Shri Tulsidas; The point  is thK. 
My amendment No. 174  refers  only 
to the question of dividend and coi
tal rights.  The Bhabha  Committee 
has rightly objected to havmg dîro- 
portionate voting rights, because they 

lead to minority control.

Mr. Chairmaa: How will they  be
differentiated from preference shares?

Shri Tulsidas: But you cannot issue 

them today.  I cannot issue  *ares 
which  would be  considered as pre
ference shares.  Supposing there  are 
founder  shares  or  some  sort  of

shares, on which «>«• m  question 
of any disproportionate voting  right, 
but there is the question preferential 
rights as to dividend and capital......

Shri C. D. Dcshmukhr. They will be 
called preference shares.

Shri Tulsidas: They may not be pre
ference shares;  they  may be  stiU 
shares with disproportionate rights on 

capital.

Shri C. D. Deshmukh:  Whatever
they are called, under the definition 
they will be called ‘preference shares’.

Shri K. IL Basu:  There  will  be 
two  categories.  After all,  shares 
might be given on the existing sys
tem, and these rights—disproportion
ate rights—̂wlll not be there.  There 
will be some people  holding  shares 
with all types of preferential rights.

Shri C. D. Deshmukh: Under clause

87, you cannot issue founder  shares. 
Ây share that you issue other than 
an equity share will be preference 
share, and  the  issue  of  preference 
shares is not barred under clause 87. 
There is a portion within  brackets 
which says  “not  being  preference 

shares”.

Shri Tulsidas:  Anyway, if that \s
your reading, I leave it at that. I may 
j)erhaps be wrong as I am not a lawyer.

Shri C. D. Deshmukh:  Nor am I.

The Minister  Labour (SM Khan- 
Desai):  Neither of them.

Shri Gadgil:  And something more.

Shri S. S. More:  Why everybody is
disowning lawyers, I do not know.

Shri Gadgil:  The hon. Member has
got lawyers, one by his side, one  in 
front and one behind.

Shri Tulsidas:  With  regard  to
anvendment No. 176, I  would liTce 
first to express that I fully realise 
that minority control always assumes 
the managements when there is diffe-
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rential voting right.  I fully appreci
ate the points which Shri C. C. Snah 
has made and a number of instances 
and abuses have taken place» but  in 
ahnost all these abuses, there were 
the managing  agents or persons who 
were interested to take  over  the 
management side of it.  In  one  or 
two instances, Shri Shah pointed out 
that the managing agents tried  to 
take control of the company  with 
tiiese disproportionate voting rights, 
and with a small amount of capital 
invested, they would get the right of 
being appointed managing agents.

My amendment seems to  enable 
companies not managed by manag
ing agents or secretaries and treasu
rers, my amendment  qualifies  that 
this  right  should not be given to 
those companies managed by manag
ing agents or secretaries and trea
surers—to issue shares of  different 
kinds and carrying differential voting 
and other rights.  You know very 
well that we have a capital  issue 
control and  any issue comes to  the
examination  of the  Government.
Government  has to say  ‘yes’  or *no’
before any issue  is put  out.  I am
merely asking why this bar should 
be put on those companies  which 
have no managing agmts or  trea
surers.  I  am  requesting the hon. 
Minister to examine this.  He has 
been telling us that he would like 
to evolve a new type or system  of 
management.  Secretaries and trea
surers is one of the forms.  My sug
gestion  is  that ultimately  we shall 
have to fall back upon the types of 
management  which  exist in other 
parts of the world; there will be no 
other  alternative.  In  our  country 
we, on the other hand, want to limit 
and put all sorts of restriction*̂  on 
the companies of managing  agents 
and secretaries  and  treasurers and 
rightly so on accoimt of the abuses. 
But in doing so we are also  trying 
not to encourage any other systom 
because  these  laws apply to such

companies also—those  who  do net 
have managing agents or secretaries 
and treasurers.  My point is that in 
other  countries  there is no bar at 
all whatsoever on the issue of shares 
with disproportionate voting  riĵ ĥts, 
the reason being, to my mind,  that 
there has been no managing agency 
system in other countries.  There has 
been the system of director control
led companies in America and Eng
land and there is no bar on the dis
proportionate voting rights.  In  fact 
in America is a system which gives 
still more rights but that is in ont 
country.  There was such a system in 
England but in England they have 
ruled it out after the Cohen Commit
tee went into this.  Here, how do we 
expect any other type of company 
management  to  be bom if we put 
these  restrictions  on  companies 
which are not managed  by manag
ing agents or secretaries and  trea
surers.  We have seen that there weie 
many  abuses  in  this  particular 
system  and  the  hon.  Members 
have  said  that  there  have 
been  so  many  abuses  that  we 
want  to  plug  tiie  loopholes.  I 
can understand the plugging of the 
loopholes  so  far  as  the companies 
managed  by  managing agents and 
secretaries and  treasurers.  I cited 
the other day at the time  of  the 
general discussion that we have  in 
other countries  examples of people 
who start their business in  a  small 
way.  There may be an engineer and 
he might have some sort of an idea 
or an invention; there may be some 
chemists who may  have  some idea 
of invention.  He starts a small com
pany and he wants that that com
pany should remain under his con
trol and not under the control of the 
financier.  In this country also,  we 
want to  evolve  some  new system; 
and in view of the abuses of the ma
naging agency system we also want to 
keep some sort of control on the other 
systems.  It is not posible to evolve 
any other system because the  new 
entrepreneur will  have  alwziy,:  to
fall back upon the persons who want 
to subscribe shares and therefore, he
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may not be able to keep his control 
on the management.  As I said we 
have the instrument of capital issue 
control and we can say ‘no* to any 
issue.  But I go further.  Supposing 
a  person wants to float a  company 
with  disproportionate  voting  rights, 
do you expect that in the present set
up people would  subscribe to these 
shares?  They will fail.  Under the 
present  conditions,  it  will  not be 
possible.  It is only for those people 
who can  afford to have a  certain 
amount of capital issue and those who 
have not the facility of getting finan
cial help and who want to continue in 
certain type of business run on proi>er 
lines that this would be possible. I do 
not know whether the hon. Finance 
Minister feels that this sort of thing 
is desirable or not. What is the objec
tion if we give such powers of issuing 
shares to those companies which are 
not managed by the managing agency 
system? I know he mentioned in his 
speech  that  there  are  abuses  not 
merely  in  these  companies.  There 
may be other abuses in other com
panies like a board  controlled  com
pany.  In  board  controlled  compa
nies there may be certain amount 
of abuses but not to that extwit. 
Therefore,  in  this  particular  case, 
where there is a chance of a small 
man coming in and having a share and 
his own line of management in the 
company, we may allow dispropor
tionate voting rights.  I do not see 
why that sort of thing should not be 
allowed and that is why I have given 
my amendment. That amendmait clear
ly shows that I do not wish this faci
lity to be given to those companies 
which have managing agents or secre
taries and treasurers.  I have there
fore said that this will not apply to a 
public company or a subsidiary of 
a public company which is not manag
ed by a managing agent or secretaries 
and treasurers.  I would like him to 
please consider this aspect.  The law 
has become very complicated and it 
would be feasible to have this other 
system  encouraged  and  ther̂ore 
some sort of facilities must be given 
to companies where there is no manag
ing  agency or where there are  no

secretaries  and trMisurers.  That is 
one thing which I wanted to mention.

With regard to clause 110, Shri C. C. 
Shah pointed out the difficulty.  After 
all  he is a lawyer of thirty  years 
standing.  Naturally I cannot compete 
with his legal knowledge.........

Shri S. S. More:  Only Shri S. V.
Ramaswamy can do it.

Shri Tulsidas:  I have moved cer
tain amendments—179 to 185 regard
ing the right to hear appeals against 
refusal of transfer of shares only in 
the case of fully paid shares. You are 
now allowing these  rights to exist 
only in fully paid shares and not on 
all shares whether fuUy paid or not 
as now provided. Such appeals shall 
lie to the High Court and not to the 
Central  Grovemment  as  now  pro
vided.  Representations  against  ap
peals may be made in writing or 
orally instead of in writing only as 
provided in the BiU and such appeals 
shall be heard in camera.  That is the 
present position.

Both the existing Indian Act and the 
U.K. Act do not contain such provi
sions.  A company is a voluntary as
sociation of  certain persons, formed 
to carry out certain given objects.  It 
should, therefore have the right to 
determine its membership, and admis
sion to, and exclusions from it.  It is 
on this principle that the company 
is given absolute discretion in deter
mining its membership.

The Bhabha Committee recommend
ed that the  right to refuse transfer 
should be made subject to appeal in 
the case of fully paid-up shares. When 
shares are fully paid-up, the question 
of the transferee not being able to pay 
calls which may be made in future 
does not arise. However, the Commit
tee did not consider the other aspect 
of such transfers, namely, the activi
ties of professional mischief-mongers.
I hope that whoever exercises the 
right to hear  appeals will consider



II315   Companies ill    25 AU UST 1955   Companies ill 1131

Shri Tulsidas

this aspet o the reason behind re
usin transers.  Now, as Shri C. C. 
Shah put it, een in the ase o ourts 
there is a lot o delay. I know that 
delays will be there in ourts. I do 
not know whether these delays will 
not be there in the department also.

Shri C. C. Shah elays ouht not 
to be there.

Shri Tnlsidas  This is a uestion
o ud ment and when a person has 
to sit in ud ment it is diiult or 
een a departmental person to deide 
on an issue as to why this should be 
allowed or this should not be allowed. 
hoeer may be in hare, it will 
take muh time een or a depart
mental man to deide the issue be
ause now you are  proidin that 
both the transeror and the transeree 
hae to ie reasons and hain ien 
the reasons then it beomes a ues
tion o ud ment. It is a matter or 
the person in hare to deide whe
ther the reasons ien by one or the 
other are ood.  reiously, there was 
this anomaly that they were not re
uired  to  ie  any  reasons.  The 
persons    onerned    an   reuse 
to  ie  any  reasons  and  simply 
say No. Here, at least you say that 
both the parties hae to ie reasons. 
Thereore, I personally eel that, as 
ar possible, in this partiular ase, 
the responsibility o the oernment 
should be lessened. Howeer, I do not 
think that the responsibility on the 
oernment will be ery muh in de
idin an issue o this nature, be
ause, i the  oernment deides in 
aour o one, still there will be the 
riht to appeal and the person on
erned an o to a ourt o law. 
Aain, I say that I am not a leal 
man.

Shri . .  asn  Then why not
a ept our adie

Shri Tnlsidas  The leal pratitio
ners are suh now-a-days that they 
would naturally adise the persons to 
o to the ourt ater the oernment

has ien its deision.  They will say 
that there is the uestion o oppres
sion and that  oernment has not 
done the riht thin. Today, we know 
how thins are done in the leal 
orld.  awyers  arry  the  people 
to the ourt inspite o the at that 
the ase is not in their aour. There
ore, I say, why not leae it to the 
ourt et their deision be inal and 
we may ie the ourt a ertain power 
to see that they deide ases within 
three or si months.

Shri C. C. Shah  There is no ap
peal aainst oernments deisions to 
a ourt.

Shri Tulsidas  They  may  o  to
ourt  or  other deisions.  That is 
why I am sayin that the responsibi
lity o oernment is too reat in this 
partiular aspet.  I the oernment 
is willin to take this responsibility 
and to arry it out properly I hae 
no obetion but I eel the responsi
bility is too reat on the oernment 
on an issue like this.  I, thereore, 
eel that the oernment should not 
arry  this  responsibility.  et it be 
deided by the ourt so that both the 
parties may not hae any sort o 
rieane. therwise, one party miht 
say that some persons hae inluen
ed the   oernment in its deision. 
en ater pointin out this diiulty 

i the  oernment thinks that they 
would like to take this responsibility 
I hae no obetion. I leae it to the 
hon. inane Minister to deide whe
ther  this  responsibility  should  be 
ien to the  oernment or to the 
Court. I eel that it would be better, 
to  hae   Hih  Court  instead  o 
Central  oernment  and  I hae 
iien an amendment to this eilet

There is only one more amendment, 
No. 188 to lause 139. Here aain I 
would inite  the attention  o  the 
honourable Shri C. C. Shah.................

An Hon. Member  Honourable

Shri Tulsidas  I epet that time
to ome.
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Here, a company should be entitled 
as of right to receive a copy of memo
randum of gatisfaction and it should 
be made incumbent uppi|iithe regis
trar to supply copies to tli*, companies 
soon after a memorandum of satisfac
tion is entered.  This is necessary as 
under clause 138 the satisfaction  of 
the charge may bê-îitominumcated to 
the registrar by tlae cr̂itors of  the 
company and the company may not 
Ije  aware  of  the  satisfaction 
being entered.  Therefore,  I  have 
given  an  amendment  which  re
moves the words:  “if so required”.
This is just to make it compulsory on 
the rêtrars to send copiM.  “WHiy 
should it be left to his  discretion? 
Under clause 138 tliere is a sort  of 
necessity.  Therefore, why not put the 
responsibility on the registrar to send 
i* to every company instead of some
body asking for it. That is all that I 

have to say.

Shrl K. IL Baao; Clause 138  says 
that where a company does not in
form he can enter in the register of 
charges a memorandum of satisfac

tion.

Shrl JhimJhanwalA;  As has  been 
pointed by my hon. friend Shn C. C. 
Shah clause 110 is one of the  most 
important clauses which have to be 
considered properly.  I am speaking 
on my amendment No. 396 to clause 

110.

My hon. friend Shri C. C. Shah has 
said that there has been a great hard
ship on the sihareholders because  of 
this clause giving the power to mana
ging  agents to refuse  transfer of 
shares without giving any reasons. It 
is not only once in a year, as the hô 
Finance Minister said that the odhi- 
fcam had power to behead one person, 
but the managing  agents  have got 
power without assigning any reasons 

to refuse many persons

Shri C. D. Deshmukh: Sir, on  a 
point of order. The hon.  Member 
said that he was speaking on amend
ment No. 396 to clause 110. But. that 
i-s not among the amendments which 
you were pleased to announce.

Mr. Chairman:  When I made th«
announcement I did include 396 also.

Shri C. D. Deshmukh:  Is that so?

Then, I am sorry.

Shri K. K. Base:  Do not be
tened by technicalities.

Siui Jhanihttnwala: Sir, I was say
ing that the managing  agents  have 
got power to refuse transfer of shares 
without giving any reasons and under 
the present law the shareholder has 
got the power tp go to the court and 
prove the Tnala fides of the managing 
agents.  Shri C. C. Shah bemg  a 
solicitor in Bombay has got great ex
perience of  such cases.  He  has 
pointed out in how many  cases the 
shareholders have been successful la 
proving the mala fides of the manag
ing agents.  When the shareholders 
have got no evidence they have no 
source from where they will be able 
to know what the managing agents 
are doing behind the curtain.

Shri C. C. Shah:  It is not the ma
naging agent; it is the Board.

Shri Jhnnjhuiiwala:  I know;  the 
Board which is in the hands of  the 
managing agents.  It is only  that 
Board which refuses such transfer. If 
it is in the hands of an independent 
Board, as my hon. friend Shri C. C. 
Shah  contemplates,  then  there 
will be no grievance on the part of 
any shareholder and ̂ ere will be no 
such refusal of the transfer of shares.

Sir, I subscribe to the views and 
the  underlying  principle of  this 
clause which seeks to avoid any un
desirable  persons coming into the 
company, creating trouble and there
by destroying the management.  My 
friend Shri Tulsidas has said tiiat it 
this power is not given to the manag
ing agents, the professional  people 
will enter and create trouble.  But 
the managing agents got this power 
because the Government gave  them 
this power with full faith and confi
dence in the honesty of the managing 
agents, but how this power has been 
used and what relief they could  get 
from the court are known fully well 
to Shri C. C. Shah who has got «x-
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perience.  Shri C. C. Shah has said 
that there has been great harassment 
of the shareholder in this respect. The 
shareholders  are  compelled  to 
sell their shares at the rat̂ as dic
tated by the managing agents, or, I 
might say, the  board of  directors, 
as Shri C. C. Shah says.  The board 
is in the hands  of  the  managing 
agent, one director being the manag
ing agent himself, the second director 
being his nominee who has  purchas
ed shares at the mercy of the manag
ing agent, say, to the tune of 5,000, 
the third director being the manager 
serving in his private firm and the 
fourth director being a henami share
holder of the managing agent thereby 
evading payment of income-tax.  Of 
course, there have been so many pro
visions now, so that such board  of 
directors cannot be constituted,  but 
unless the amendments of my hon. 
friends Shri  Nathwani and  Shri 
Morarka are accepted, there is like
lihood of  such  boards  coming  in 
again.

Shri C. C. Shah:  You  mean  pro
portional representation?

Shri Jhanjhonwala:  Whatever  it 
may be, there is likelihood  of such 
boards coming in again.

Shri Gadgil: A rubber stamp board!

Shri Jlmnjhimwala:  . Such boards 
will come in and bring harassment to 
the shareholders.  Now, what is the 
amendment going to do?  Instead of 
the transferor  and  the  transferee 
going to the court, in this clause, the 
Government have taken the power of 
the court to decide as to whether the 
shares should be transferred or not. 
Clause 110 (3) says as follows:

“(3) The transferor' or  trans
feree may, where the  company 
is a public company or a private 
company which is a subsidiciry of 
a public company, appeal to the 
Central Government against any 
refusal of the company to register 
the  transfer, or  against  any 
failure on its  pan,  within  the 
pKlod referred to in sub-section

(2), either to register the transfer 
or to send notice of its refiisal 
to register the same.”

Sub-clauses (4) and (5) say:

“(4) An appeal  by the trans
feror or transferee to the Central 
Government  under  sub-section
(3) shall be made—

(a) in case the appeal is against 
the  refusal  to  register a 
transfer, within two months of 
the  receipt by  him of the 
notice of refusal; and

(b)  in  case  the  appeal  is 
against the failure referred to 
in sub-section (3), within two 
months from the  expiry of 
the period referred to in sub
section (2).

(5)  The Central  Government 
shall, after causing  reasonable 
notice to be given to the com
pany,  the  rransf̂or  and  the 
transferee  and  giving them  a 
reasonable opportunity to make 
their representations, if any, in 
writing, by order, direct  either 
that the transfer shall be regis
tered by the company or that it 
need not be registered by it; and 
in the former case, the company ' 
shall give effect to the decision 
forthwith."

Now, the transferor and the trans
feree have to .«?end in writim? to the 
Central Government that the transfer 
of share has been refused.  I do not 
know what more the transferor  and 
the transferee have got to say.  The 
desire of the trsinsferor and the trans
feree is clear from the fact that they 
had applied to the board of directors 
or  the  managii%g  agent  for  the 
transfer of the share-s.  The  trans
feror has sold his share to ĥe trans
feree and they want this transfer.  If 
they go to the Central Government, 
what more will they say?  They will 
simply say that  “here is an instru
ment which we have f̂led bMore the 
managing agent or  the  board  of 
directors and we want these shares to 
be transferred.”  They do not  know
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why the managing agent had trans
ferred these shares.  They do  not 
know it at all.  So with all the argu
ments, with all the reasons, they have 
to come to the Central Government. 
Unless they have got  some  reasons 
before them which have been adduced 
by the managing agent, how will they 
give the reasons?  Are they to come 
to the Central Government  on  the 
same point and to prove before the 
Central Government the mala fides of 
the managing agent or the board of 
directors?  It is the same thing as 
they have to do before the court.  I 
do not understand what is the differ
ence between the appeal before the 
Central Government and the appeal 
befor the court.  Of course, there is 
one difference.  As my friend  Shri 
Tulsidas says, the Central Government 
is likely to take  more  time,  and 
there is  no  guarantee  that  the 
Central Government will settle  the 
case soon.  But 1 do not agree with 
Shri Tulsidas on that point.  The 
Central  Government  will  certainly 
decide the case sooner.

Shri G«dfll: Very quickly!

Shri JlmnjliimwaU: So, what will
be dme in the court?  Further,  the 
expenses to be incurred and the trou
ble they have to undergo by going 
to the solicitors, going to the barris- 
tkn, counsels and lOl those people 
will no  longer be  there.  At the 
same time, I want to know from  the 
hon.  Finance  Mizufter as to what 
they will say to Gie Central Govern
ment?  What will they say?  They 
'want their share to  be  transferred 
and that is clear from the d«ed  of 
instrument  which  they  have  filed. 
They do not know why the transfer 
has been refused by the  managing 
agent.  If they have no  reasons,  it 
may be that the transferor and the 
transf«*ee  mît not come to the 
Cenftral Government at all.  They 
mît sit quite at home saying  that 
they had given good reasons.  If the 
reasons given by them are bad, they 

will go.

ShH C. D. Deshmiikli:  The good
reasons will be that the  man  is 

bad.

Sliri  Jhnnjhiuiwala:  The gdod
reasons will be th4t the man is bad. I 
now wish to ask the  hon.  Finance 
Minister whethel\ the onus will be 
on the board of  directors  and the 
managing agent to prove that  the 
man is bad, or whether the onus will 
be on the man with regard to whom 
they say that he is bad.  there is no 
provision for that in this Bill.

Mr. Chairmsii:  The  question of
owners only arises if it is ̂ matter be
for the court;  before the  Govern
ment, the reasons advanced by both 
sides’ are there.

Shri Jhnnjhiiiiwmla;  Before  the 
Government, both sides will be there; 
but I want to know  Aether as  a 
transferor or transferee, I have got 
the right to appeal to the Government 
saying, “I am not a bad man; I am a 
good man.  So, kindly transfer my 
share.” I do not understand what will 
be the criterion by which the Govern
ment wiU decide the matter. Will the 
Government ask the managing direc
tors the reasons as to why they are riot 
transferring the shares or-----

Shri A, M. Thomas;  Tĥ will be 
forced to give it afterwards at  the 

second stage.

Shri ala:  Where is it

provided for?

Shfi A. B1
clause (5).

ThanuuK  Undfitr  aub-

Shri Jhwlbmiwala: Sub̂ ause (5) 
says:

“The Central Government shall, 
after causing reasonable  notice 
to be given to the company, the 
transferor and the transferee and 
giving them a reasonable oppor
tunity to make their representa
tions, if any, in writing, by order, 
direct  either that the  transfer 
shall be regis-er̂..  etc.
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fShri JhunjhuQwala]

So, 1 take it  that  the  managinu 
Agents or the managing directors will 
come with their reasons to the Gov
ernment; will these reasons be dis- 
closikl to the transferee?

Shri C. D. DeAmnkh:  Yes.

Sbri  Jhaoilionwaaa:  Then,  of
course, it means something.

 ̂ Ifr. Chalrmaii:  According to the
am#*ndment of the hon. Mover,  the 
Government is asked to give an ex 
parte judgment  to  the  Board,  so 
that the action of the Board may be 
confirmed.  The amendment is only 
to the effect that the  company will 
get the approval of the Government 
at the back of the transferee.

Shri JhmiJfaiinwalA:  Yes, that  is
what I have said.  But again they 
have to write to the transferor  and 
the transferee...

Shii K. K. Baaa: You have not
followed the Chairman's point.

Shri Jin Bwalac  I follow what
the Chairman says.  I shall give my 
argiunents in sû ort of my  amend
ment. .

As I  was  pointing out there  is 
another difficulty for  the  managing 
agent, namely, that some undesirable 
person a speculator who has amassed 
a large amount of  money,  might 
come in, jmrchase the shares in the 
market at a higher price and then go 
to the managing agent and say **trans- 
fer the shares to me”.  The manag
ing  agent  refuses to  transfer  the 
shares and the shares are ncft trans
ferred.  I shall explain  afterwards 
regarding my amendment, but even 
as the law stands at present, even if 
the managing agent transfers  these 
shares, the fear that some speculator 
who has no knowledge might come in 
is there.

Shii A. M. Thomas;  Trouble-maker 
also may c<»ne in.

Shri Ihunjhonwala:  He  will not
have 80 much money and he will not

play with his  money.  So, if tha 
managing agent transfer® the shares 
to a speculator who has  purchased 
the shares at a  high rate in  th« 
marftet, what will  happen in that 
case?  He  have the majority and 
with that majority, he can command 
Ihe shares in his favour.  But  the 
Government has got rights not  to 
accept that he should be the manag
ing agent.  The change in the manag
ing agency will come with the  ap
proval  of the  Government and as 
such there is no fear.  So far as  the 
big speculators and others are con
cerned, there is  absolutely no fear. 
This refusal of shares, in my opinion, 
should be made seldom.  It should not 
be that as a rule the refusal should 
be there.  Managing agents can re
fuse to transfer the shares  without 
giving any reasons; but if they are 
honest, they will not refuse to trans- 
ei the shares without good reasons. 
If they  refuse to  transfer all the 
share with good reasons,  these . Ins
tances in my opinion will be very 
few.  As such, my amendment stands 
like this.  In order to avoid the trou
ble of the transferor and the trans
feree, who may not be a speculator, 
but who .may be a bona .fide investor 
and who may be living at a great dis
tance from  Delhi, they want their 
shares to be transferred and subse
quently to know the reasons from the 
Government as to what the manag
ing agents have to say. That transferor 
or  transferee  may not be a very 
intelligent or learned man, a vakil or 
some such thing;  he has to go to 
somebody to enquire from him as to ̂ 
what reply he should give.  He has  ̂
to undergo all these troubles,  lhave 
said tha" in the case of honest manag
ing agents or managing  directors, 
these instances of refusal shall  be 
very rare.  It is only the  dishonest 
people who want to exercise some 
undue influence on the sharrfiolders 
to sell their shares at a low rate who 
will refuse to transfer the shares for 
some capricious reasons.  My submis
sion to the Finance Minister an4 this 
House is it is a great hardship on tne
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transferor and the  transferee  tha. 
they should come to the General Gov
ernment.  What my amendmen. seeks 
to do is to throw this burden of com
ing to Delhi not upon the transferor 
and the transferee, who may not be 
speculators and  who  may be  bona 
fide investors, but as my hon. friend 
Shri Gadgil has told me in the begin
ning, to shift the burden to the manag
ing agent of the company to  come 
to the Government and take  the 
transfer.  They should say that  such 
and such are the reasons  whereby 
there is a danger of some  undesir
able person coming into the company 
and spoiling everything and thereby 
destroying the industry.

ghrl S. S. More:  It is time to ad
journ.  It is now 5 O’clock.

Mr. Chairman:  The  diflficulty  is
this.  The Business Advisory Commit
tee thought that we should avail  of 
one Saturday either on the 27th August 
or 10th September; or. in the alterna
tive, we should sit  longer by one 
hour on six days.  If it pleases the 
House that we should sit one  hour 
longer than usual today, we may do 

so.

5 P.M.

Shri K. K. Basil;  Though it  was 
expected by the Business  Advisory 
Committee that we will take so much 
time on the first group, we finished 
35 minutes earUer.  We may finish 
other groups also eanier. In any case, 
we cannot sit today.

Mr, Clialrman: Just as  the House 
pleases.  I am in the  hands of the 
House.

Shri Gadgil:  This should have been 
announced earlier.

Mr. Chairman:  We may  sit  one
hour longer today.

Shri C, D. Deshmukh:  I have an
important meetng at 5 O'clock. I was 
under the impression that we will ?it 
oniy upto S.

Shri S. S. Mors; We have also less 
important meetmgs.

Mr. Chairman: So far as today ig 
concerned, we a.ijoarn.

Shri C. D. Deshmukh:  We are sav
ing a little time in our programme.

Mr. Chairman:  What is to happen
tomorrow?  Let us apply our mind.

Shri Kamatfa:  After Moharrum we
will consider.

Mr. Chairman: Whc . is it coming?

Shri Kamatfac  On Monday.

Shri Gadgil:  Tomorrow the official
business ends at 2-30.  It may be ex
tended to 3-30.  The time that is cut 
off from non-official business shoxild 
be extended till ?ix.

Some Hon. Members:  No, no.

Mr. Chairman: What is the reactinn 
of the Government ?  Shri Gadgil’s 
proposal is that  we start the non
official business at 3-30.

Shri C. D.  Deshmukh:
agreeable to me.

Ihat

Mr. Chairman:  Or we must curtail 
the arguments so that we may be able 
to finish within time.

Shri K. K. Basa: Regarding the first 
group we have seen that we complet
ed it about 35 or 40 minutes earlier. 
It may so happen  that certain Im
portant clauses may not take so long 
a time as was visualised by the Busi
ness Advisory Committee.  How can 
we now sit for one hour more?  We 
shall decide next week.

Mr. Chairman:  As the House pleas
es.  The House now stands adjourn
ed to 11 A.M. tomorrow.

The Lok Sabha then adjourned tiU 
Eleven of the Clock on Friday the 26ffc 
August, 1955.




