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[Mr. Speaker]

will be taken if there are any
further violations. The Legation
has not yet replied to the protest
note, There was a question about
this incident in Parliament on the
20th September. The facts stated
above were given in reply to this
question.”

On these facts, I think it reguires
some further elucidation before we
can decide about this motion. The
place, as stated, is not easily acces-
sible. Perhaps information may not
be available. The only thing that can
be done at this stage is, it may be
held over. In the meanwhile Gov-
ernment may call for information and
give it to the House.

The Prime Minister and Minister
of External Affairs and Defence (Shri
Jawaharlal Nehru): That is, any
additional information that may be
received,

Mr. Speaker: Yes. At present,
this is postponed. I do not fix any
date for this because I do not know
when the Government will be in a
position to give the information: in
any case, before the present session
ends.

INDIAN TARIFF (THIRD AMEND-
MENT) BILL

The Minister of Commerce and
Industry (Shri T. T. Krishnamachari):
I beg to move for leave to introduce
a Bill further to amend the Indian
Tariff Act, 1934.

Mr. Speaker: The gquestion is:

“That leave be granted tc in-
troduce a Bill further 1o amend
the Indian Tariff Act, 1934

The motion was adopted.

_ Shri T. T. Krishnamachari: 1 intro-
duce* the Bill,

HINDU . MINORFTY AND GUAR-
DIANSHIP BILEL—concld.

Mr. Speaker: The House wili puw
resume further discussion on the:
motion for concurrence in the re-
commendation of the “lajya Sabha
for reference of the Hindu Minority

“and Guardianship Bill, 1953, to a

Joint Committee. Of the five hours
allotted for the discussion of  the
motion, two hours and five minutes
have already been availeg of yester-
day and 2 hours and 55 minutes now
remain, This would mean that the
motion shall be put to the vote of the
House at about 3 p.M.

Thereafter, the House shall take
up the Preventive Detention (Amend-
ment) Bill, 1954 for which 15 hours
have been allotted.

We will proceed to take up  that
motion. I do not think that I need
read out that motion. Shri D. C
Sharma, who was on his legs yester-
day continue his speech.

Shri D, C. Sharma (Hoshiarpur):
Yesterday, I said that the definition
of the term “Hindu” has been made as
comprehensive as possible and  that
no harm would be done to the minors
by restricting the guardians only to
three categories.

A point was made yesterday that
something wrong was being done in
changing the Hindu Law ai this time
and that the Hindu law  was being
played with in a spirit which is not
very proper and right. I must say
that Hindu Law has been something
dynamic and it has always been res-
ponsive to the changes which have
been demanded of it by the new
social circumstances and rew social
situations. If we read the rteport
of the Hindu Law  Cormittee
published in 1941, on page 11, we
find that a very cogent case has been
made for a change in the Hindu law.
It has been said that when the
author of the Mitakshara wanted to
change the law in respect of the right

*Introduced with the recommendation of the President.
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of the widow %o inherit the property
of her son-less husband, he started
with the texts of Yajnyavalkya which
were favourable to the change. 7Then,
he took up the texts of Manu which
were not favourable. Therefore, he
by-passed Manu and tried to sttand
by Yajnyavalkya. In the same way,
when he came to other points, he
made use of those sources which were
favourable to his point of view. As
it has been said, the ancient law.
givers were making a judicious
selection of the texts tq suit their
needs. Such Hindu law.givers are
not available. It is necessary that we
should meet the social challenge of
the times by amending the laws whichk
have become obsolete and outmoded.

The main point in this law is the
welfare of the minor and T  think
the welfare of the minor has been
described in a very efficient manner
thus.

“A guardian of the property of
a ward is bound to deal there-
with as carefully as a man of
ordinary prudence would deal
with it if it were his own and,
subject to the provisions of this
Chapter, he may do all acts which
are reasonable and proper for
the realisation, protection or bene-
fit of the property.”

On going through this Bill, vne finds
that several precautions have been
taken and every safeguard has
been put in to see that {he pro-
tection of the minor should be the
only consideration and that the pro-
perty should not be wasted or playea
with in any case.

[MR. DEPUTY-SPEAKER in the Chair].

I would say that there are certain
changes which have to be made in
this Bill. I would like o0 suggest
these changes.

In the first place 1 would say that
in clause 5(a) the word ‘mother”
should be further defined so as to
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make it c.ear that the term shouid
not include a  step-mother or a
divorced mother or a mother who
has married again. This is for the
obvious reason that when a mother
has done anything of that kind, her
interest does not remain of *he same
intensity in her former children.

Again, in the proviso to clause 5
it has been said that a man shoulu
not be made a natural guardian “if
he has completely and finally re-
nounced the world by becoming a
hermit or an ascetic or a ferpetual
religious student”. I would say tha.
if a man has become socially  un-
desirable he should not be permitted
to be a natural guardian. A man may
be a habitual drunkard or may ‘have
developed some other  undesirable
traits of character. All such persons
should be debarred from becoming
natural guardians of children

At the same time I would say this,
In clause 7 it is said that mortgage
or charge, or transfer by szle, gifr,
exchange or otherwise of anv  part
of the immovable property of the
minor should not be done without the
permission of the Court. We are
living in times when business Is done
at a very quick tempo, and I woula
say that this clause requires to be
amended, because sometimes it may
be in the interests of the minor ta
effect the sale of the property at a
very short notice. If one wants to
have recourse to a court of law it
may take a very long time,

Coming to sub-clause (5) of clause
7 I would like to say that it has
become the habit of the Government
to give references to Acts but not
to quote the relevant sections of thosze
Acts. For instance, in sub-clause '3
of clause 7 the Guardians and Wards
Act (VIII of 1890) has been mentioh-
ed. I would say that this piece of
legislation is not only meant for
Members of Parliament and lawyers
but also meant for the common man.
Whenever a reference is made to any
other Acts. those  Acts should be
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quoted in full or in ertenso, so that
anybody who wants to read the pro-
visions of the Acts referred to should
be able to grasp the full significance
of the provisions by looking at this
Act, .

Coming to clause 9, it has been
said—

“Provided that nothing in this
section shall be deemed to autho-
rise any person to act as the
guardian of the person of the
minor for so long the mother is
alive ete.”

1 believe that a very valuable point
was made by Shrimati Jayashri when
she said that the powers of the
mother should be extended
this clause. For instance it has
said that a mother can be the gu
of a child up to the age of three.
said that the mother should be
guardian of a girl till she is fourteen
and of a boy till he is seven. I believe
that this also is not the right course
to follow. A mother should be
put on a par with the father, be-
cause I believe that mothers look after
their children in as proper a way as
we rathers do. I think there may
be many Members in this House who
will hold with me when I say that
mothers are not to be discriminated in
any sense of the word—in this Bill
or anywhere else. Women  have
shown their capacity not only for
looking after the physical and mental
welfare of the children, but they
have also shown their capacity for
managing the property. I would
therefore say that there should be no
discrimination made against mothers
in this Bill.

ceEiE

One minute more and I have
figished. It has been said in  sub-
clause (3) of clause 9 that “subject to
the provisions of this Act, a Hindu
widow may, by will, appoint a
guardian for any of her minor children
in  respect of the person of tihe
minor”. I think this provision shou 4
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be made subject to certain other con-
ditions so that it is not in any way
used wrongly against the minors.

In the end I would say that it is a
very simple measure and it makes an
attempt to bring our Hindu Law in
conformity with the changed spirit
our times and that it does not make
any serious departure from those
conditions which are prevailing ai
present; most of the provisions in this
Bill are those which have been
accepted more or less in our countr,
already. I would therefore commend
this Bill for the whole-hearted sup-
port of the House.

Shrimati Sucheta Kripalani (New
Delhi): I rise to support this Bill
generally because this is an attempt
to codify the law pertaining to guar-
dianship and minority, and I believe
a codifled law is better than an un-
codifieq law. But I have some general
criticisms to offer for the manner in
which this Bill has been brought and
also I shall give at a later stage my
views regarding the details of the
clauses.

From the opinions circulated to us
we find that there have been two
general criticisms which are of consi-
derable force. One is that we are
attempting to pass the Hindu Code by
driblets, in a piecemeal fashion. This
Bill is a part of the Hindu Code Biil.
If we really want to improve the law
of the land, we should bring a comp-
rehensive integrated Hindu Code co-
vering all aspects of our national life
and our personal law, and that should
be passed. This kind of piecemeal
legislation does not give us an oppor-
tunity to study the different aspects
nf the law in a proper fashion. I am
sure some loose ends will be left after
the passing of the various laws—Ma-~-
riage and Divorce, Minority and Gu-
ardianship. Succession and others—
and at a later stage amendments will
have to be brought in to integrate
them. That is very necessary because
each law will affect the other law.
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For instance, the Marriage Law will
affect the Law of Succession.

It is a great pity that the Congress
Party having such a tremendous
majority did not think it fit to pass
the integrated Hindu Code. I was a
Member of the Parliament at that
time and I saw the manner in which
the Hindu Code Bill was scuttled in
this House. I am surprised when I
see that when the Government wants
to pass the motion every year to ex-
tend the Preventive Detention Act, it
is passed by an overwhelming majo-
rity. BSimilarly the Criminal Proce-

dure Code (Amendment) Bill with’

all its various obnoxious features was
passed in spite of the fact that many
Congress Members opposed it. But
when it comes to the Hindu Code,
that cannot be passed, that must be
brought in this defective, back-door
manner. This aspect of the r

in which this Bill has been brought,
I fail to grasp. I feel that in this
matter the Congress Party is mot ae-
ing in a courageous manner,

8hri 5. S. More (Sholapur): There
is a fifth column of Mr. Chatterjee in.
side the ‘Congress.

Shrimatl Sucheta Kripaiani: I think
Mr. Chatterjee has many followers in
the Congress.

Shri N. C. Chatterjee (Hooghly): I
have a few supporters.

Shri S. S. More: He has a
following there than here,

Shrimati Sucheta Kripalani: You
want to bring about social reform.
But you hesitate, halt and do not go
to the logical end. That is why we
have this defective Bill. But what-
ever it Is, T welcome it because even
a halting step is a step forward,
Then there has been another criticism
which requires to be considered. Why
do we not have one civil code for all
the people of India if we want re-
form?! We believe that religion is
a personal and Individual matter.
Our social life should be governed
under one law. Therefore, we should

larger
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have one Civil Code governing the
lives of all citizens of India. Here
too, we want to do a thing, but we
have not got the courage to go far
enough. One criticism is that such
communal legislation is against our
Constitution. It is against one of
the Directive Principles of the State.

When we are bringing such a falter-
ing measure, I do not understand
why we do not bring some amend-
ments to the Guardians and Wards
Act instead of bringing a new Bill
Certain amendments could have been
introduced and some new principles
could have been added. Therefore,
though I welcome the Bill, I am very
conscious of the defects and  very
conscious of the weaknesses of the
Congress Party in bringing this halt-
ing Bill

I would now like to go into details.

* The principles embodied in the Bill

are generally acceptable to me, but
there are many defects in the BLL
I do nope that the Joint Select Com-
mittee  will bring in  considerable
amendments.

As the time is limited, I shall only
touch upon a few important points
that appeal to me.

The first point is that the age of a
minor in this Bill and other Bills
is different. In some Acts the age of
mafority stands at 18 and in some
other Acts the age of majority is 21
I do not see why the age of majority
is not 21 under all the different Acts.
That would simplify- the laws and
make it easy for people.

Then in clause 2 we have defined
the people to whom this Act would
apply. I think this definition is very
cumbersome.. .

Mr. Deduty-Speaker: If the average
age of majority is 23 and a man
is at the age of 21, it can well be
extended.

Shrimati Sucheta Kripalani: Even

in this Bill uunder certain circums-
stances he does not become a major
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till 21 and in other circumstances he
_becomes 8 major at 18.

In clause 2, we have defined the
people to whom the Act would apply.
‘1 consider that this definition is
very cumbersome. I would suggest
that we should define it in this way,
that “except for the communities
mentioned, all persons domiciled in
India may be governed by this Act”.
That would simplify the wording of
this clause.

Omne favourable aspect of this Bill is
that under this Bill the women’s
position has been improved as a
guardian. In this Bill an attempt has
been made to give the mother and
father the same status and put them on
an equal footing. Clauses 5 and 9 give
women the right of guardianship as
well as the right to appoint a guar-
dian under will. In clause 5, woman
has been given cerfain
For instance, women would be given
the custody of a child under three
years of age. For an illegitimate
child, the first guardian is the mother
and the second guardian is the
father. But I think there is scope
for improvement. I do not tbink that
the age of a child should be below
three whose custody should be with
the mother. A mother can Tnok after
a small child much better than a
father. Therefore, I would suggest
that the age of the child should be
raised from three to ten for the cus-
tody of the mother,

Then in ‘clause 8, a mother has been
given the right to appoint a guar-
dian by will for the person of the
child and not for the property. I do
not at all understand why this  dis-
tinction has been made. Perhaps the
argument that would be put forward
would be that women in India do
not know how to manage property;
they have not sufficient knowledge.
therefore they should not have the
right to appoint guardians for the
property of the child. Here. the
woman is not going to manage the

preferences. .
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property. She is merely going
appoint a guardian for the managz-
ment of the property. The woman
knows best who would look after the
‘best interests of the child. She would
be in a position to find amongst her
friends and relations the person who
will really look after the child. There-
fore, it is quite improper not to give
the woman the right to appoint a
guardian for managing the property
of the child. I do hope that the Joint
Select Committee would rectify this
defect in clause 9.

I have another small change tn
suggest in clause 9. In clause 9 in
section (3), you say. “subfect to the
provisions of this Act. a Hindn widow
may, by will, appoint a guardian.”
Now, we have here provided for an
illegitimate child also. The word
‘widow' may not cover all cases,
Therefore, we-should substitute the
word ‘mother’ or some other word so
as fo cover the cases of both legiti-
mate as well as illegitimate thildrer.
No provision has been made in the
Bill for cases where the woman  re-
marries or separates from the husband
by divorce or is physically urflt
Therefore, some provision should be
made for that also. Besides, we
should also take into consideration
the guestion of step-mother. Whether
the step-mother is the right person to
be a guardian is a very controverzial
matter,

Mr. Deputy-Speaker: The term
‘mother’ does not include step-mother.

Shri S. S. More: It ingludes.

<hri Raghavachari (Penukondal:
Generally in Hindu law it includes:
but here, they have simoly  said
‘mother’. I am not a lawyer to know
whether  ‘mother’ includes  ‘step-
mother’ or not. I hope the Select
Committee will look Into It

Shrimati Sucheta Kripalanl: Now I
come to the question of natural
guardians. In clause 5 we have de-
fined matural guardians as the father,
mother......
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Mr. Deputy-Speaker: [s it so pru-
vided in the General Clauses Act
that ‘mother’ includes ‘step mother’?

Shri Bogawat (Ahmednagar South):
Yes.

Mr. Deputy-Speaker: Whenever a
special statute is enacted, it is  ex-
cluded from general principles uf
Hindu law, where ‘mother’ does not
include ‘step-mother’. So f.r as
that law is concerned, it is excluded.
It may be that for other purposes of
the Hindu law, ‘mother’ may include
‘step-mother’,

Shri 8. 8. More: There is o
specific provision.

Mr. Deputy-Speaker: Any provision
of Hindu law is abrogated by this.
The over-riding effect of this Act is
there. Any text covered by Hindu
law, or any custom or usage in force
immediately before the cummence-
ment of this Act shall cease to have
effect. So, so far as minority and
guandianship are concerned, the rights
are all abrogated.

Shrimati Sucheta Kripalani: It is
for the lawyers to decide, and I hope
the Law Minister will take note of
this.

I was saying that in clause 5, the
natural guardians are defined. The
only natural guartlian recognised by
this Act would be the father or the
mother. Those who have framed the
law have failed to take into consider-
ation the existing Hindu society. In
our society to-day, the joint family
system may be very bad, but it still
persists. That system has got some
good features also. In our society,
when children are left without proper
guardians, they are locked after by
the uncles, by the elder brothers and
by so many other male members of the
family. And in the Indian society
as it is situated today, we have got
unemployment, our income is not very
high, the financial needs are there.
With all these things, it is absolutely
imperative that certain members of
the family should be locked after by
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other members. It is a kind of socia-
listic system in a way, in a crude form
maybe, that in a joint family the wea-
kest members of the family are look-
ed after. Now, here, we have not re-
cognised the joint family at all. In
framing this law we have merely
taken into consideration the position of
the father and the mother. So, under
this Act, only the father and the mo-
ther would be the natural guardians.
This, I think, would go against the
interests of the minor. Therefore, I
think, that the list of those who should
be eligible to be natural guardians
should be increased. The group of
people to be eligible to be mnatural
guardjans should be enlarged than
what is defined in this Bill. I think if
we retain the Bill in its present form,
the result would be that many children
would be left without any proper guar-
dians, and it will be difficult for the
Courts even to find suitable guardians
for such children.

Now, again, the same defect comes
when we define the powers of natural
guardians. In clause 7, the powers of
the natural guardians have also been
limited in the matter of sales, mort-
gage and transfer of property. I do
recognise the fact that the puardians
are often in a position to cheat the
minors and to misuse the property.
We have to safeguard against that; it
is true, but at the same time, if such
restrictions are placed, then the guar-
dians will not be in a position to effect
sale or transfer in a quick manner—
because the essence of a sale or trans-
fer is that it should be done quickly.
When a buyer comes, he cannot inde-
finitely go on waiting, and we know

-that legal proceedings are so lengthy

that if you apply for the permission
of the Court, it may take a very long
time. Therefore, it may in fact turn
out to be impossible for these guar.
dians to sell or transfer the property
when the need arises.

Then, after all, what do you safe-
guard by this measure? You are put-
ting this safeguard only for immov-
able property. Nowadays with the
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abolition of zamindari ete,, immovable
property is not much. Very often, in
a property you will find movable
property forms the larger share, like
shares, debentures ete. Now, the
guardian can do away with that
larger share of the property, but when
it comes to immovable property, he
will have to take the permission of
the Court. Therefore, I feel you are
not protecting the interests of the
minor very much by putting in this
clause.

Then, what happens. Suppose he
goes to the Court for permission to
sell. It willbean ex parte statement.
The guardian goes and he gets the
permission of the Court and sells. In
such a case, the right of the minor
for future action is barred. If he
without the permission of the Court,
at a later stage the minor ecan go
against the guardian and do whatever
he likes. He can take some steps. But
now, by an ex parte representation,
the guardian goes to the Court, gets
permission to sell and sells. After he
has sold, the minor child has no right
to do anything. He cannot take any
steps against the guardian.

Then, there are other difficulties. For
instance, the immovable property may
be scattered in two or three States. If
it is scattered over two or three States,
the guardian will have to go from
State to State to the different Courts
of the different States in order to get
permission for selling or transferring.
There are very many difficulties. This
will result in raising the cost. It will
result in an increase of the Court
work, and it will also result in making
it more difficult to find proper guar-
dians. What will happen is lawyers
will make hay. Ordinarily, people will
not like to become guardians with all
these difficulties, and most often pro-
bably the Courts will appoint lawyers
to become the guardians of the child-
ren.

Pandit Thakor Das Bhargava (Gur-
goan): Lawyers have not got so much
lefsure.
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Shrimati Sucheta Kripalani: There
are many lawyers who have plenty of
leisure.

So, generally, these are my criti-
cisms. There are certain other criti-
cisms with which.I do not wish to take
up the time of the House at the
moment. [ generally support the Bill,
but I find there are many defects. It
has not been carefully drafted. I hope
the joint Select Committee will give
it serious thought and make suitable
changes.

Shri N. C. Chatierjee: 1 wak oblig-
ed to the hon, Law Minister for
suggesting my name on the  Select
Committee, but 1 am sorry I could
not accept it because of my funda-
mental objection to the Hindu Code
Bill as it is coming. And he has
candidly stated that this iz  really
one of the instalments of the Hindu
Code BIill.

. We are sorry that the Law Minis-
ter, Mr, Biswas, is not here. We wish
him speedy recovery and complete
restoration to health. At the same
time, we are happy that a distin-
guished votary of them  like Mr.
Pataskar is now occupying the position
of Law Minister, and I am sure he
will bring a detached mind to bear
or: these questions.

I am one of those who are
genuinely convinced that this kind of
communal legislation, of communal
Codes, are really repugnant to tbe
Constitution of India, both in letter
and spirit. I do not think that there
is any occasion for infringing article
44 of the Constitution. You know,
Sir, the makers of the Constitution
solemnly set a very glorious objective
in front of the country and in front of
Parliament—and that is inarticle 44
Article 44 clearly states in un-
equivocal terms that the State
enjoined to strive, to provide, to
secure for the citizens of India @&
uniform civil code throughout the
territory of India. You would re-
member the words “a uniferm civil
code throughout the territory of
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India”. Daily the Congress leaders
are harping on the evils of com-
munalism. The Prime Minister of
India is ranting on the menace of
communalism. What business has
this Congress Government to bring
up a comununal legislation, a com-
munal Code of this character, direct-
ly infringing the directive principle
of the Constution? What is the
difficulty? If you honestly feel the
necessity for any codification or law
reform or having a uniform civil
Code applicable to all citizens, it
should be a legislation which is
applicable to dll citizens.

It may be stated that it does not
make it illegal because you are only
infringing a directive principle, but
as the Supreme Court has pointed out,
directive principles should be taken

into account, because the “State"”
means  Parliament and .all the
Legislatures functioning in  India.

“State” means all the organs of the
State, and they are enjoined to have
a desirable objective in view. Other-
wise, you make these directive princi-
ples mere pious, important platitudes,
They ares not meant for that purpose.
But, I go further and I do
maintain that this kind of communal
legislation—marriage law for one
community or divorce law for one
community, or fixation of a particular
age for marriage for Hindu boys as

distinguished from Muslim boys, a

particular age of minority for one
community and not for another—is an
infringement of article 14 of the
Constitution, also of article 15 of the
Constitution. And they are funda-
mental rights) I would be very

- happy if the hon. Law Minister would

devote some attention to
portant aspect of it.

You know, Sir, that any legislation
in any way abridging the funda-
mental rights is completely void. It
has been declared by the Supreme
Court of India that anything which
is done which in any way abridges
any of the guaranteed rights of
equality which are embodied in arti-

this im-
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cles 14 and 15 would be immediately
struck down and is liable, to be struck
down as unconstitutional.

Article 14, you know, Sir, in-
corporates both the English principle
of equality before the law as  well
as the American doctrine of equal
protection of law. Both these con-
cepts have been embodied in article
14. Is it consistent with the doctrine-
of equality before the law tnat you.
shall have one marriage law for
Hindus, another marriage law for
Muslims, one law of guardianship for
Hindus, another law of guardianship
for Muslims and Christians and Jews:
and Parsis? Is it consistent with
the fundamental guaranteed rights
solemnly embodied in Part III of the
Constitution? Are you providing
equal protection of laws within  the
territory of India?

I know that the fourteenth amend-
ment of the American Constitution
does not prevent application by a
Stafe of different laws or different
systems of judicature to different
parts of the country, having regard to
local conditions. Regional classi-
fication is one thing; communal classt-
fication is different. Article 15 of
the Constitution says:

“The State shall not discri-
minate against any citizen on
grounds only of religion, race,
caste, sex, place of birth or any
of them”,

When you say that a particular
boy, because he is- a Hindu, shall
have to wait till the age of wenty-
one before he can marry, while a
Muslim boy can marry, say, at the
age of eighteen, are you not  dis-
criminating against a particular
citizen, simply because he professes
the Hindu faith, simply because he
professes a particular religion? Is
that discrimination against the mem.
bers of one community who are
citizens of India on the ground of
religion or place of birth or caste or
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race permissible. Sub-section (3) of
article 15 says:

“Nothing in this article shall
prevent the State from making
any special provision for women
and children”.

The Constitution-makers  have
pointed out that only in one  case,
and in one case alone, an exception
can be made for discrimination.
Otherwise, there is absolule, cate-
gorical, unqualified, unequivocal pro-
hibition of discrimination on the
ground of religion. I humbly beseech
the hon. the Law Minister to apply
his mind to this aspect of the ques-
tion. The norms have not been fully
set, the extent of the ambit of pro-
tection against discrimination has not
yet been completely defined and it
is not capable of rigid definition.
But, as you know, the Supreme Court,
has struck down the  West Bengal
Special Criminal Courts Act on  the
ground of article 14, it bas struck
down the Communal G.O. which was
promulgated in Madras, also on simi-
lar grounds, and strong judgements
were delivered. In a Bombay case
also—that of Lakshman Das Ahuja
—it has struck down the Bombay
Special Courts Act on the ground
‘that it infringes equality before the

law or egual protection of law. It is’

a serious matter. [ submit very
strongly that this is certainly in-
consistent with what the Constitution-
makers have enjoined. This kind of
communal legislation is not desir-
able. This is completely out of tune
with the cencept of secular demo-
cracy, which Shri Jawaharlal Nehru
is daily preaching throughout India.
Sir, it does not behove his Govern-
ment to rush through this kind of
communal legislation. If you think
that something is good for one parti-
‘eular community, it must be =ood for
all and you should plan it on that
basis and you should not say that
simply because some people, sume sc-
«called progressive people, some  so-
«alled fashionable peopls are wédded
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to the Hindu Code, that you must
legislate for codification or refor-
mation of only one law for one com-
munity.

Mr. Deputy-Speaker: Is there not a
Majority Act for the whole of India?

Shri N. C. Chatterjee: Yes. The
Guardians and Wards Act is for the
whole of India. That is why I am
appealing. If there is to be a Minority
and Guardianship Act. If you want
some reformation, have it for the
whole of India.

I have listened very care-
fully to the speech of Shrimati
Sucheta Kripalani—I always listen to
her with respect and with profit.

Mr. Depuiy-Speaker: She spoke
like a lawyer.

Shri N. C. Chatterjee: That is a
trespass into the legal domain!

Shrimati Sucheta Kripalani: &
third class lawyer!

Shri 8. 8. More: Is it not a slander
to compare Shrimati Kripalani with
lawyer?

Shri N. C, Chatterjee: Slander is
excusable under Dr. Katju's Act;
therefore, there is no difficuity.

I hope Shri Pataskar is not so
hard-hearted as the hon. the Home
Minister; I hope the new Law Minis-
ter-will be more relenting and more
responsible and susceptiable to our
appeals and suggestions,

Shri S. S. More: He is new, but
old in his views.

Shri N. C. Chatterjee: Shri More
knows Shri Pataskar better; at least
he claims so. He says he is old.
But I have the privilege of working
with him on two Committees, both
very important—the Committee on
Subordinate Legislation and the Joint
Committee on the Companies Bil'—
and I have found that he brings a
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refreshing view and refreshing out-
look to bear on all serious problems
connected with law.

Now, what I am pointing out is
this, that it is entirely a slander—and
a mischievous slander—to say that
simply because of the organisation,
which 1 have the honour to represent,
is opposed to the Hindu Code, there-
fore, I am championing crude, medl-
eval orthodoxy. Tt is a slander and I
repudiate it; I repudiate it whole-
heartedly. Those of the Members
‘who had the opportunity of werking
‘with me on the Joint Committee on
the Untouchability (Offences) Bill
know that I had fought tooth and
nail much more than the so-called
progressives for the purpose of
eradicating that cancer from the body
politic of the Hindu community.- I
:shall strive my best to widen the
-door to bring about real unity and
integrity in the great community of
which I am a humble member,

Now, I do maintain that Hindu
law had been dynamic, Hindu law
has not been static, Hindu law  has
been progressive, and the great glory
of Hindu law and of Hindu society
has been that it has been a common
law of the Hindus. That means that
it has grown, developed and expanded
‘with expanding social consciousness.
‘It has been an organic growth; it has
not been an artificial growth. There-
Hore, if you read Manu, if you read
“Yagyavelkya, if you read Narad, if
you read Gautam, and then go to the
Dharma Shastras or Baudhayana or
. Apastambha, you flnd, stage by stage,
that Hindu law was progressing or
developing. Sir, the development, the
organic development, of Hinduism, in
tune  with expanding social con-
sciousness, was checked, thwarted and
chockes by the incubus of British
imperialism. I am not saying that
- great  British Judges who  were
administering the Hindu law  made
- any consclous attempt to do Bny-
+thing improper to the Hindu com
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munity. But they were sitting ang
thinking in Whitehall - When I was
a student in the -London University, I
used to go to the tribunal, the greatest
tribunal in Downing Street. You
know the Judicial Committee sits
there. I was amazed to find Lord
Shaw or a man like Dunedin going
through Manu and Yagyavalkya.
They used to go  religiously,
scrupulously, through these and try to
find out what was laid down there
and enforce it strictly. Their anxiety
was not to hurt feelings, but to main-
tain susceptibilities and to maintain
the traditional loock of law. That
compelled them to accept a peculiarly
orthodox or reactionary view in cer-
tain things. In the development cf
Stridhan, Lord Davy was actually
misled in his judgement by the trans-
lation by Colebrook of Brahaspati
and Narad. These were wrongly
translated and that wrong translation
was enforced upon India, and we got
a shock when that judgement came.

Now that you are freed from that
incubus of British imperialism, now
that you have not gok to deal with
Dunedips and MacNaughtons, why
don't you allow the organic social
conciousness to develop and, with
Hindu law so developing, allow it to
have full and free play? Why do you
bring in only legislation? Look at
the history of England. You know of
the great system of common law of
which  the British peopls are se¢
proud. They are one of the greatest
commercial nations of the world, but
they had not got a codified com-
mercial law; they had not got a law
of contracts codified, a law of tort
codified. Only at a very late stage
after we had the Sale of Goods law in
the Contract Act, did they have the
Sale of Goods Act. Therefore, do not
think that the development of a
nation is thwarted or choked simply
because = there iz no codification,
Codification is, to a large extent
artificial. The greatest jurists and
the greatest lawyers have pointed cut
that codification  sometimes thwarts
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sometimes acts with a deterrent effect
on improving social  consciousness,
and it gets petrified, Take for in-
stance, the Criminal Procedure Code.
Was that not codified in the year
18827 It took T2 years before this
Parliament of India had the time to
do something and even then we are
not satisfied. Yesterday, all sections
of the House pointed out that although
for 72 years some attempt was made,
we were not quite happy on what we
had done. Therefore, codification is
not the ideal. You know, Sir, that
when Bentham was trying to have
a comprehensive codification and to
have a unified system of civil
law for England the great jurists
there said that it will not do any
good to England. Lord Cranworth,
Lord Westbury, Lord Cearns and
nine others pointed out, when Lord
Westbury was the Lord Chancellor,
that a digest or codification would
lead really to no  improvement
and may by a process of inter-
pretation, by a process of petrifica-
tion, by the process of development
of law by precedents based on statu-
tory interpretation of certain codes
really retard the development and
therefore they dropped it. Sir, one of
the greatest, if not the greatest man
of jurisprudence born in Europe in
the last century, Lord Kingsley poin-
ted out that it is much better io allow
free play for the traditional and nor-
mal development of social conscious-
ness in accordance with the  spirit
of the age rather than codify artifi-
cially and when you codify ~and it
gets some interpretation our doctri-
naire decision comes into play and
law becomes static and law becomes
unprogressive. Therefore, my objec-
tion is that codification per se will
not bring about any solution of the
problem.

Now, coming to this Bill, ¥ have
tried honestly to understand the ra.
tionale of the B#ll. I have made an
honest effort to find out i1 there Is
any justification. I am convinced
that there is absolutely nothing in

_is crystal clear. It
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this Bill which w1 An any good
to the community or any good to
any minor, If the Bill is passed to-
day, how will it help anybody from
tomorrow? If you look at the Bill,
there is nothing, not one word of
improvement, not any conscious
attempt made to reconcile the differ-
ent conflicting judicial dicta or
judicial decision. As a matter of
fact, if there is any chapter on Hindu
law in which there is almost com-
plete unanimity, it is on this law of
guardianship and minority. Codi-
fication becomes necessary and you
try to formulate a code when there
is some uncertainty or when there
is an urge for radical legislation.
There is absolutely no uncertainty in
this branch of Hindu law. You have
got Mulla’s Hindu Low which is one
of the recognised text books daily
cited in courts of law or take Maine's
book. Chapter XXIV in Mulla’s
Hindu Law is the chapter on
Minority and Guardianship. The law
is very clearly put except on one
subject; there is practically no diffe-
rence of opinion and the whole law
is given in
practically 8 or 10 pages from page
612. What is the hon. Minister
going to do? I ask him, is this Bilt
worth the paper on which it is
written? Just take this Bill, clause
by clause. Clause 2 is the appli-
cation of the Act. The Act applies
to any person who is a Hindu by
religion in any of its forms, to any
person who is a Buddist, Jaina or
Sikh by religion and to any other
person  domiciled in India who is
not a Muslim, Christian, Parsi er
Jew by religion. Section 3 is defi-
nition. Next is over-riding effect of
the Act. It brushes aside, by one
stroke of the pen, all the laws and
customs and dharma shastras and
the nibhandaks, all the interpreta-
tions and all the judicial decisions in
force. Very well, to what effect,
what is the purpose and what is the
objective? What are you going to
do? Every legislation must have a
standard, must have some ideal, must
be actuated by some tangible clear
objective, What is the objective?
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Clause 9 is natural guardian of the
‘minor. Everybody who knows the
A B C of Hindu law knows that in
the case of a boy or an unmarried
girl the father is the first preferential
guardian and then comes the mother.
“They have put down illegitimate boy
«wor illegitimate unmarried girl will
have the mother as the preferential
guardian rather than the father.
That is a great tribute to the other
sex. In the case of a married girl,
the husband I do not know whether
Mr. Pataskar has thought about it.
Supposing the husband is a minor,
‘then what is the position? Are you
going to make the minor husband the
sguardian?

Mr. Deputy-Speaker: No minor can
marry now.

.. Shri N. C. Chatterjee: You know,
Sir, there are millions of people in
this country who are husbands as
£ood as anybody else in the world
and they have got minor wives.

Mr. Deputy-Speaker: All that I was
saying was the husband can no longer
®e a minor.

Shri V. G. Deshpande
"They are already married.

(Guna):

Mr. Deputy-Speaker: If they are
already married, they would have
become majors by this time.

Shri N. C. Chatterjee: When a boy
«f 8 or 10 marries a girl of 6 or 7....

Mr. Deputy-Speaker: It iz not
merely for keeping the House in
good humour. Now the age of
marriage has been raised in the Act
which was passed a number of years
ago, in 1929 or so.

Shri N. C. Chatterjee: But the
marriage is quite good and wvalid in
law; it is not void, nor even void-
able.

Mr. Deputy-Speaker: Is the sub-
mission that law should recognise
such improper marriages and at the
same time make provision for a
minor boy marrying a minor girl?
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Shri N. C. Chatterjee: That is what
Mr. Patasker’s Bill is. You know
and we know......

Pandit Thakur Das Bhargava: In
the Guardian and Wards Act also
the minor husband is the guardian of
the wife.

Shri N. C. Chatterjee: What I am
pointing out is, openly, even with
the eonnivance of Dr. Katju's police
and the authorities, the Child Marri-
age Restraint Act is defeated in the
rural areas. I do mnot know of
Maharashtra but I know of Bihar
and other places (interruption), even
in Mr. Pataskar's constituency possi-
bly, hundreds of such marriages are
performed at an age much below the
prescribed age. The only -thing, so
far as I know, is what the High
Courts have done. I know Mr.
Justice Banerjee of the Calcutta
High Court, when a guardian came
and applied to the court for per-
mission to raise money on the pro-
perty of the minor for the purpose
of marriage of the ward, refused
such permission on the ground that
the ward had not’attained the re-
quisite age limit according to the
Sarda Act and that the guardian was
trying to do something which he
could not under the law. Apart from
that, in fact, there are thousands—
not thousands but hundreds of
thousands of such cases.

Then comes the powers of the
natural guardians. Under clause 8,
the natural guardian of the Hindu
minor has the power to do all acts
which are necessary or reasonable
and proper for the benefit of the
minor and for the protection or bene-
fit of the minor. You know, as a
lawyer, that for at least one hundred
years, from Hanuman Prasad’s case
this has been the law and everyvone
in India knows it. There is nothing
new. It is simply a way of putting
down what Lord Kingsdowne had
said in that case.

Then comes sub-section (2), What
business has this Parliament got to
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say that the father, who is a natural
guardian or the mother who is the
natural guardian shall not be able
to charge or mortgage or transfer any
part of the immovable property of
the minor. Why not? That is not
the Hindu law, that is not the law
of this country. Why are you putting
this fetter on the father or the
mother. The mother might have
had some stridhan which might have
been inherited by the son and there
may be the necessity of sending the
son to another country for getting
some specialised training and some
money may be needed for that pur-
pose. The father might like to sell
the property for that purpose, Why
do you deprive the father of the
opportunity of charging or transfer-
ing any immovable property of the
minor? This is a wonderful piece
of legislation. Supposing there are
ten houses belonging to the minor,
The father cannot go and pledge or
mortgage one house and raise some
money.

Mr. Deputy-Speaker: It is the son's
private property and not the joint
family property.

Shri N. C. Chatterjee: Even that is
permissible today. There is no re-
striction. Right from 1856 to 1954,
throughout India a father or the
mother, as natural guardian, had the
fullest right as you know. Hanuman
Prasad’s case has been followed by
all the courts and recognised as the
bedrock of Hindu law. If this power
is not given, what is the good of
giving any power to the natural
guardian. But, if a man leaves ten
lakhs of rupees in shares and
securitie:, then the father can sell
it or any part of it and there s
absolutely no impediment to that
It is only immovable property that
cannot be touched.

Mr. Deputy-Speaker: If a boy in-
herits some property from his
maternal grandfather and his mother
dies and if his father marries =
second wife, does the hon. Member
think that the father should be given

* detrimental to people
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the unrestricted right to do what~
ever he wants with that property of
the children of the first wife?

1 pM.

Shri N. C. Chatterjee: There may
be one or two extreme cases, but
ordinarily, if the father dies and the
mother is a natural guardian, is it
ever to be suggested that the mother
will do anything except for the pur-
pose of protecting the interests of
the son? How can the mother have
the right to sell the immovable pro-
perty, share security or anything that
the boy has got? But you cannot
even allow that to be done.

One other thing is this. You will
find that the testamentary guardian
has powers. Clause 9 says that =
Hindu father may, by will, appoint a
guardian for any of his minor
children. Now, as I understand it, is
there any question of any reformist
mind being brought to bear upon
this? I should think that the mother
should also have that right. Why do
you confine it to the father?

Shri Tek Chand (Ambala—
Simla): Not if she re-marries.

Shri N. C. Chaiterjee: I am not
thinking of her re.marrying I do not
think that every mother who wants
to be appointed a testamentary
guardian will be thinking of re-
marriage necessarily, but I am think-
ing of a mother who conti-
nues in the family without any
thought of re-marriage. She should be
given that right. What is troubling
me is this. It will be very much
governed both
by dayabhaga law and also by
mitakshara co-parcenary law. Take,
for instance, the dayabhaga law. I
belong to a family and I have got
four brothers. If I die,....

Mr. Deputy-Speaker: God forbid.

Shri N. C. Chatterjee: Supposing
my next brother, belonging to daya-
bhaga family dies, then comes the
next brother. He, the uncle of the
child—is expected to look after him.
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Supposing that man dies, with four
houses, * in Bombay, Calcutta or any
other city, from the next day, the
uncle collects the rents, the usu-
fructs, ete, and pays for the education
and other expenses, if necessary, for
the child, as also the marriage of the
sister if there is any daughter alive.
From tomorrow; after this Bill is
passed, no uncle, no elder brother,
will be able even to collect the rents
or pay the school or college fees.

Shri Altekar (North Satara): Not
even to pay taxes.

Shri N. C. Chatterjee: Yes; not
even to pay taxes.

Shri S. S. More: He is yov.;.r fol-
lower!

Shri N. C. Chatterjee: Shri More
interrupts me. He is suggesting that
the Congress Party has done some-
thing wvery improper, that the Con-
gress Party has done many bad things.
One good thing it has done—not to
pass the Hindu Code in spite of the
popular will!

What I am pointing out is this:is it
right, is it fair, thateveninthe case
of a joint family, we should compel
the person to go to a court of law?
You know we have not got any co-
parcener; where there is no co-par-
cener, is it fair that we compel every
uncle or the eldest brother or the
next brother to go to a court of law
and apply for a certificate under the
Guardians and Wards Act and then
go through the whole gamble? I can
assure you that very many people
who go to the court of law find it
difficult to proceed. I know it is so
in my part of the country, and I do
not know what is the procedure in
other parts, and perhaps my friend
Pandit Thakur Das Bhargava will be
able to tell you about them. People
who would like to go to the court of
law and get into all this botheration
of filing six months' accounts, etc.,
and they have to dance attendance
at the sheristadar who asks them,
“Why have you paid Rs. 2-4-0, why
have you paid Rs. 12-0-0 and not
Rs. 6” and so on. There is intermin-
able discussion District Judges al-
most invariably issue notices inviting
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caveats, and a caveat somehow comes
in, whether due to vigilant eyes at
the Bar or something. Sometimes
two or three caveats follow and then
all these difficulties occur, Assuming
you are here in Delhi and there is
somebody dying in your family.
‘What will you do?

Mr. Deputy-Speaker: Why should,

for the purpose of minority and
guardianship, an  hon. Member's
family suffer?

Shri N. C. Chatterjee: Talking of
mitakshara law-—supposing I am
dying, in respect of this Bill, for the
time being—I will omit the references
to the Chair......

Mr. Deputy-Speaker: I equally urge
upon the hon. Member not to refer to
himself either. We are trying to
take care of the children when the
father dies. But no death need take
place,

Shri 5. §. More: Let him use ‘A
B. C and D

Shri N. C. Chatterjee: Supposing A
is here in Delhi.

Mr. Deputy-Speaker: ‘A’ is the
first letter of my name.

Shri N. C. Chatterjee: Supposing
AA dies. But there again, your name
comes! -

Mr. Deputy-Speaker: X is conven-
fent.

Shri N. C. Chatteriee: Supposing X
of Madras is working in Delhi and
dies, and Y and Z are there. Now,
naturally ¥ would look after X's
son. but if he is compelled and driven
to go to a court of law and subject
himself to these troubles and periodie
difficulties and handicaps of having
the accounts scrutinised,—there is no
mahinery really other than the sher-
istadar or his deputy or his deputy’s:
deputy—all sorts of difficulties are
created. As in the case of mitak-
shara, 1 want some clarification from
the hon. Minister. You know the
case—Gurubullah vs. Tilak Chand—
decided by Sir Arthur Wilson at page
185 of the reports. The Privy Council
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‘laid down the law clearly that the
. guardian of the property of an infant
~cannot be appointed in respect of the
infant's interests in the property in
-an undivided mitakshara family.

Mr. Deputy-Speaker: It has been
~defined as property exclusively be-
longly to the minor; not to the joint
“family.

Shri N. C. Chatterjee: I know from
“-my experience in the Calcutta High
Court that if there is any question of
:selling the property, no purchaser
-would be willing to pay any decent
price unless and until you get the
permission of the court and then ap-
plications are made for the purpose
«of getting the karta or the eldest
male member appointed, and then
formal proceedings of the court are
‘initiated. You know there is a tom-
-plete conflict of judiciel authority on
that point, because after this™ judg-
ment on 30 Indian Appeals, all the
High Courts have said that it cannot
‘be done under the Guardians and
‘Wards Act. That is settled law.
"Therefore, the High Courts have
-found out that this judgment has had
a great deterrent effect on getting the
proper, requisite value for even a very
high-class property. Supposing a
-daughter has got to be married; there
are Rs. 10,000 or Rs. 20,000 in the
family; and there is no cash money
for the other daughters but they
cown ten houses in Calcutta and
the family has got to  dispose
-of one of them to bear the mar-
riage expenses. They apply to the
court, and the High Court takes up
‘the case. In fact, Justice Costello did
it; he said “I have got inherent
-powers by the first Letters Patent as
a chartered High Court to grant cer-
tificates and to appoint a man as a
-guardian of a ward although he is a
member of the mitakshara undivided
-co-parcenary family.” The hon. Min-
ister drew my attention to the pro-
-vli:o under section 12 which reads
-thus:

“Provided that nothing in this
section shall be deemed to affect
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the jurisdiction of a High Court
to appoint a guardian in respect of
such interest.”

There is an illuminating judgment of
Mr. Justice S. R. Das who is now a
Judge of the Supreme Court of India.
It is reported in A.ILR. 1944, Calcutta,
page 433. There, His Lordship has
made an exhaustive review of the
cases and he has pointed out that the
appointment of a person as a guar-
dian of a minor can be done under
clause 17 of the Letters Patent That
is, ewen in spite of Sir Arthur Wil-
son’s judgment, the Caleutta High
Court and other High Courts who
have got similar Letters Patent, have
got the power. Assuming that this

- is the correct view, I do not know

what will be done in such cases when
we have got Part B States and other
States where the High Courts are
‘not constituted under the Letters
Patent. I do not know how such
High Courts will have the power and
what will be done in such cases. This
will lead toa very great difficulty in
the administration of a co-parcenary
property. This may even” to some
extent disintegrate. In many cases,
the Judges have refused. I know in
Calcutta, even in very wealthy fami-
lies, there is absolutely no charge of
mismanagement against the daughter,
So, Sir, there is no question of mal-
adjustment misfeasance or malfea-
sance on the part of the de-facto
guardian. But, what has happened is
their Lordships have refused it be-
cause of want of power. Some Judges
have not taken the wiew that in-
herent power is there and they have
to actually separate the mitakshare
co-parcenary, sell the house and
everything and after the sale is effect-
ed then again have reunion of the
co-parcenary.

Mr. Deputy-Speaker: Now, this
Bill makes a provision there,

Shri N, C. Chatterjee: No, Sir; it
does not make any provision. I wish
it had done so. The proviso says:

“Provided that nothing in this
section shall be decmed to affect
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the jurisdiction of a High Court
to appoint a guardian in respect
of such interest.”

It does not confer power; it only
saves power. You will notice that
this is a proviso saving the jurisdic-
tion.

Mr. Deputy-Speaker: That means
other Courts are not competent at all.

Shri N. C. Chatterjee: Yes, Sir,
and it will be very very difficult. I
am beseeching my hon. friend Shri
Pataskar to make a provision. I think
he comes from Khandesh. A man
coming from one part of a country
may have to travel 250, 300 or 400
miles before he can come to a High
Court, and you know in every High
Court it is much more costly than in
District Courts where you can get
things done with much more expedi-
tion and at less cost. Therefore, Sir,
I think that it should be done.

‘Mr. Deputy-Speaker: Is it the

suggestion of the hon. Member that
a special power should be conferred
under this Act upon High Courts in
proper cases to intervene and ap-
point guardians even with respect to
minors of undivided families......

Shri N. C. Chatterjee: That is the
point.

Mr. Deputy-Speaker: ....and there-
fore, make a positive provision here
or is he against the ruling to this pro-
‘vision and against the ruling of the
<Calcutta Court?

8Bhri N. C. Chatterjee: I am pro-
<eeding on the view that Justice Das’s
view is correct and I am appealing
to the hon. Minister that if he ac-
<epts that the view is correct—that
is not the Supreme Court's Judg-
ment; other Courts might have taken
a different view; I know Justice M.
M. Mukerjee took a different view. ...

Pandit Thakur Das Bhargava: In
Punjab guardian could be appointed
in respect of undivided property of
Hindu Joint family. The Punjab
Chief Court had held that view.

550 LsD
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Shri N. C. Chatterjee: Other High
Courts like Calcutta and Bombay
have held differently.

The Minister in the Ministry of Law
(Shri Pataskar): That proviso will
be considered when it goes to the
Select Committee.

Mr. Deputy-Speaker: Regarding ex-
tension of powers.

Shri N. C. Chatterjee: Another
thing to which I want to draw at-
tention is that I would strongly urge
that de facto guardian should be in-
serted. Do not confine it merely to
natural guardians. I am reading Sir,
a judgment of Chief Justice Kania
when he was Chief Justice of the
Federal Court, reported in AIR 1949,
Federal Court on page 218. Therein
he pointed out that de facto guar-
dians should be recognised by law
and they are recognised by law. 1
am reading that passage—Justice
Mahajan, the present Chief Justice.
has agreed with it:

“In law there is nothing like a
de facto guardian. There can
only be a de facto manager, al-
though the expression ‘de facto
guardian' has been used in text
books and some judgments of
Courts. That is the correct des-
cription of a person generally
managing the estate of a minor
without having any legal title to
do s0.”

He has pointed out, Sir, that de facto
manager—call him manager or guar-
dian—has and should have the same
powers as a natural guardian when
he is doing something for the benefit
of the minor. He is saying that if
the transaction is in the interest of
the minor or for the benefit of his
estate, the de facto manager has got
the necessary authority.

I am submitting, Sir, that this is a
very, very salutary provision and
there should not be by legislation
complete interdiction or complete ex-
clusion of de facto managers or guar-
dians.

3
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Shri Bogawat: Sir, I am very glad
that you have given me this oppor-
tunity. This is the first instalment
of the Hindu Code which has come
before this House. I have no ob-
jection to reforms, but the social re-
forms must be such so as to suit the
conditions prevalent in the country
or the interests of our people. But,
if there is any law or any reform
which would hurt the interests either
of the minor or the people of the
country, that is a very unhappy cir-
cumaztance.

The present Bill, as it is drafted is
very unhappy and I am wvery sorry
to say that the persons who drafted
tha Bill have not given full consi-
deration to the day to day transac-
tions, the interests of the minor and
the interests of the property of the
minor. All those who spoke on this
motion have clearly stated that as
regards the several peoints. I can
humbly say that the existing law is
far better and, as the previous spea-
ker said, there is nothing in this Bill
which would improve matters, On
the contrary there are provisions in
this Bill which would harm the in
terests of the minor and the minor's
property. I have no objection to by-
wass Yajnyavalkya, Manu and other
tegislators but the present legislators
are going in such a way that they
will harm the interests of the country
if such a Bill is allowed to pass.

Se, I want first to lay stress on
clause 7, sub-clause (2). It says:

“The natural guardian shall not,
without the previous permission
of the Court, mortgage ete. ete.”

This is a very bad clause, 1 am
very sorry to say that an experienced
lawyer like the present Law Minister
should have saikd in his yesterday's
speech that even with respect to
matural guardian an important pro-
vision has been made in the Bill by
which the natural guardian cahnot
without the permission of the Court
morigage or dispose of the minor's
property. Now, Sir, I ask the House:
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“Who is the real judge, the father—
natural guardian—or the Court which

is not acquainted with the circum-
stances and the difficulties of the
father and the minor?”  Supposing

the property is mortgaged and there
is a decree; the property is put to sale
and it will be auctioned in a day or
two and the father wants to raise
money and save the property any-
how, he cannot do that. He cannot
sell the property or mortgage it or
have money raised on the property.
This would not be in the interests of
the minor. It would go against the
interests of the minor if in each and
every case the permission of the
Court is reqguired to be taken. The
former law was that the father had
the right to alienate the property of
the minor in case of necessity or for
the benefit of the estate. That was a
good law because the burden of ne-
cessity would lie on the purchaser or
the person who advances the money
and if there was no benefit of the
minor’s estate that was lost then the
transaction could be effected. But,
now, here in the present clause 7.
sub-clause (2) it is said that the na-
tural guardian, even though he is the
tather, will not be entitled to mortgage,
~harge or transfer the property or
even lease it for a period of more than
five years.

Shri 5. 5. More: Is not preven-
tion better than cure? This is a ‘Pre-
ventive Alienation Act’.

Shri Bogawat: My good Sir, you
are not serious.

Mr. Deputy-Speaker: Both hon.
Members will address the Chair
please.

Shri Bogawat: Yes, ™Ir.  So, here
the clause as it stands is very harm-
ful to the interests of the minor or
the minor’s estate and the original
provision that is there under the
Hindu law is the best. There is no
harm in allowing the natural guar-
dian to transfer the property in case
of necessity or it is for the benefit
of the estate. Similarly he has no
power to lease any part of such pro-
perty for a term exceeding five years
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or for a term extending more than
one year beyond the date on which
the minor will attain majority. Sup-
pose there are circurnstances in which
the property would bring good rent
if it is leased out for 10 or 20 years,
as for example, in the case of town
planning, people are in need of some
plots are some property, and it is ne-
cessary then for the father to give it
to a person who is in need. There-
fore, the father, who is the real judge
of the minor’s interest, is not allowed
to lease the property beyond the par-
ticular period stipulated here. This
also is not in the interest of the minor.
Surely, as the man is required to go
to the Court, it takes months and
months and—who knows—the person
or the mortgagee may change and
may not advance the money or may
not purchase the property, or the
person who wants to have the pro-
perty on lease may change and may
not take it on lease or may not give
the amount which he intended to
give. These provisions are put here
in clause 7, sub-clause (2) and they
are unwanted provisions. The pre-
visus law that the property can be
alienated by the natural guardian im
case of necessity and for the benefit
er in the interest of the minor is the
right law. I suggest that this clause
should totally be changed and the ori-
ginal law should be put in its place.

Similarly if we read sub-clause (3),
it says:

“Any disposal of immovable
property by a natural guardian,
in contravention of sub-section
{1) or sub-section (2) is voidable
at the instance of the minor or
any other person affected there-
by,"

I do not mind the words “at the ins-
tance of the minor” but I do not like
the last words “or any other person
affected thereby”. Why should you
have any other person who is not a
minor and who may have some in-
terest? Suppose there are three sons,
two of whom are mejors and one
minor, and the property belongs to
all the three. The natural father or
the other persons who are majors
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have transferred their property. Are
they also entitled to void the transac-
tion? That would not be proper. The
minor, whose property is transferred,
may be given the right to void the
transaction. Why should the other
persons be affected? They them-
selves: have transferred the property
and I do not know why they should
be given the right to void the tran-
saction. That is not a good law.

As regards the appeal to the High
Courts, we know how expensive it Is
for the people. That is also a pro-
vision which is not material and ¥
think that these petitions should be
allowed to be made to the originat
Court of principal jurisdiction, and
power should be given to such Courts
so that there will lie an appeal to the
District Court. In that case, people
will not be required to spend much
for going to the High Court.

Clause B says—

“Where the natural guardian of
a@a Hindu ........................
(b) where the natural guardian
has ceased to be a Hindu...... ”

do not understand how a change of
religion is so much harmful. Sup-
posing a Hindu changes into a Jaln
or a Jain becomes a Hindu,

Mr. Deputy-Speaker: Both of thems
are Hindus.

An Hon. Member: Christlan,

Shri Bogawat: Suppose a Hindu
becomes a Christian, why should
there be such am -ebjection? Under
the Hindu Law, by the very change
of religion, there will not be very
bad eftect. The original Hindu Law
had allowed this change, but now
our present law-givers want to make
a change.

Shri Tek Chand: That is the only
good change done.

Shri V. G. Deshpande: Do not cri-
ticise even good things!

Mr. Deputy-Speaker: Where from
has the hon. Member found it? Where
is it in the existing Hindu Law?

Shri Bogawat: When a person has
got a big estate, when be has got many

—
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[Shri Bogawat]
fields and business transactions, shops

etc., and the minor is not able to.

manage all these affairs, then there
is a provision under the existing
Hindu Code that a Hindu father may,
by writing, nominate the guardian
for his children, so as to exclude even
the mother. It is a very good clause
in the interest of the minor.

An Hon. Member: Where is the
provision that, change of religion is no
‘bar?

Shri S. S. More: There is some law!

Shri Bogawat: The existing Hindu
Law has allowed the father to nomi-
nate a guardian in the interest of his
minor children, but now this power
of the father is desired to be taken
away and the mother is-to be the
natural guardian in all cases, includ-
ing those where there is a large estate
or where there are business firms,
shops and big properties. In  such
cases, generally it is the intention of
the father that some good friend or
trusted friend should properly manage
the estate of the minor in the interest
of the minor and, therefore, that
was the provision in the existing
law. I am very sorry to say that this
power even is sought to be taken
away. I do not know the reason why
such a provision is to be made now.
I have got every respect for our
ladies, and still our
advance and education is to spread.
So long as our ladies are not educa-
ted to such an extent as they are
made experts, so long as they are
not competent to manage large es-
tates and properties, why should the
father not have the right to make a
will and appoint a guardian in place
of the mother, though the mother is
there. So, in the interest of the
minor, the existing provision is the
right provision. and it should not be
disturbed.

Shri B. 8. More: What about the
fethers who are ignorant and illite-
rate? ' '

Shri Bogawat: There may be ex-
ceptions. My friend Shri More

country is to -
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wants to know about the case of ig-
norant fathers. There are cases
wherein the father may be ignorant,
may be a drunkard, and in such cases
there is provision made for making
an application to the Court to have
some other person appointed in place
of the father. There is that provision
in the case of a father who is not fit
for being a guardian—there is no ob-
jection in making an application to
the Court to have another guardian
appointed in his place. The authority
of the father making a will and ap-
pointing a guardian in place of the
mother is taken away by the pre-
sent Bill, which in my opinion is not
a proper provision. In the interest
of the minor and in the interest of
protecting the property of the minor,
it is quite essentjal that the .original
provision of the existing law should
be left undisturbed.

The proviso to clause 9 says:

“Provided that nothing in this
section shall be deemed to au-
thorise any person to act as the
guardian of the person of the
minor for so long the mother is
alive and is capable of acting as
the natural guardian of her
minor child.”

Pandit K. C. Sharma (Meerut Distt.
—South): It does not extend to pro-
perty, but it is limited to the person.

Shri Bogawat: What I mean to say
is that the father should have the
right to appoint the guardian for the
minor's property in place of the
mother, and that power should not
be taken away.

Pandit Thakur Das Bhargava: How
is that being taken away?

Shri Bogawat: The provision says
here only in respect of the person.
It also mentions that after the father,
the mother will be the natural guar-
dian and after the mother the person
appointed by the will, will come into
the picture—not before that
time. So long as the mother
is alive, the person appointed by
the will of the father will have
no right, I think, to manage ‘he estate
of the minor.
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Shri Tek Chand: That is in clause
9(1) of the Bill, in the proviso.

Shri Bogawat: Yes, it is there in
the proviso.

Then as regards the guardianship
of the illegitimate child, there is al-
ways a difference of opinion as to
how the child is to be looked after.
According to sub-clause (b) of the
Explanation under clause 2, “any
child, legitimate or illegitimate, one
of whose parents is a Hindu and who
is brought up as a member of the
tribe, community, group or family to
which such parent belongs or be-
longed” is a Hindu by religion with-
in the meaning of this Bill. If we
look to section 6 of the existing Hindu
Law it is clearly mentioned there in
sub-section (3) that it applies to the
illegitimate children of a Christian
father by a Hindu mother who are
brought up as Hindus. Those are
the clear words. And in sub-section
(1) of section 7 of Hindu Law it is
provided that it applies 1o the illegi-
timate children of a Hindu father by
a Christian mother who are brought
up as Christians, or to the illegiti-
mate children of a. Hindu father by a
Mahomedan mother.

These are the clear provisions
under the existing Hindu law, and
in the present Bill also such a pro-
vision should be incorperated so that
there would not be any difficulty in
finding out whether the illegitimate
child is a Hindu or a non-Hindu.

Mr. Deputy-Speaker: So long as
the other religionists are not pre-
pared to accept, or this does not
apply, the hon. Member feels the
change is necessary?

.Shri Bogawat: My submission is
that 1 do not go beyond the exist-
ing law. What is there in the exist-
ing law should at least be taken ad-
vantage of and all the provisions
should be made clear. That is my
humble submission, '

1 am very glad to see that under
sub-clause (3) of clause 9 a good pro-
vision is made that “subject to the
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provisions of this Act, a Hindu widow
may, by will, appoint a guardian for
any of her minor children in res-
pect of the person of the minor.”

Shri K. E. Basu (Diamond Har-
bour): The Law Minister is not here.
Is there anybody to convey this to
the Law Minister?

Jqream wghe : faw w9 @)
SeoREg: = A AW @I

g1

The Deputy Minister of l.l.l.lwa_ﬂ
and Transport (Shri Alagesamn): Sir,
1 shall be taking notes on behalf of
Government,

Mr. Deputy-Speaker: The Deputy
Railway Minister is taking charge of
it so that it may be put through
quicker !

Shri Tek Chand: The Bill is in loco-
motion!

Shri Bogawat: In the present Bill,
as drafted, there are so many flaws
and difficulties created. All these
difficulties should be removed and
the Bill should be brought in confor-
mity with the existing law. If there
had been any difficulty in the existing
law, I could have understood and I
would have welcomed a change. But
all the changes that are made
in the present Bill are not
in the interest of the minor or
of the minor’s estate. Difficultles
are created and there is confusion
worse confounded. 1 submit that all
these things must disappear, the exist-
ing law as it stands must be consi-
dered carefully and the provisions
should be amended accordingly. I
also make a request that the Select
Committee may consider all these
points and either the present Bill
should be improved or the i
law should come in its place.

Mr. Deputy-Speaker: I shal] now
call upon Pandit Thakur Das Bhor-
Bava. After he finishes, I will cal]
one or two lady Members,

T W W T T T
mm,ﬁn‘#@lﬂm
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a7 T@E g g () St @
o F a0 f 3 o # Al
mgfer e & W & #1 aw
FAT (¢) T AT § 1 g @ abifew o
¥ g #1 2w W @ I A Alew e
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“This clause re-enacis the existing
law.”

o Tm gw F@w #1 FF TET TG L

“It only restates the existing law”

FAS (&) & A 7 Toraw gaw §

“This clause exactly reproduces #ae
existing law. What is the use of it
also.”

T () & a@ A Pomr #

“The existing restrictions on the
powers of the natural guardian ef a
Hindu minor have been re-cast mere
or less on the lines of similar restric-
tions in the Guardian and Wards Aet,
18807, .

T 7r I T e Aepe mhee § W
v # a F g o g wlew, wv W=y
= fae’ Tewgat m & g7 =t @ W
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“Under the present law, the paturai
guardian entrust the custody ana
education of his minor children ™.
another person but such entrustment
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[itew a1 a wmh]

is revocable. The Court will, how-
ever, interfere to prevent revocation”.

This is the civil law, @ 3& & g4
A R S A oz

Clause 9. Under the existing law.
even the mother can bv excluded from
the guardianship by the father, She
has also no power to appoint a testu-
mentary guardian.

foe’ a2 o= deft gor ¢ Pw Paw @
It o 7w Tww Yo w1 & ww F W
& = avltw 8 @ o § AteT T
aolty g7 ave &t & Pa wr P Tegat
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W WY g AR

FASE (W) TF IPFRuTATa Tata-
oy U wi‘a'e;da (unexceptionable
principle postulate) B il EI

A Hindu boy or girl should he
brought up as a Hindu. This need
not be put in the Act at all. It is not
WaCessary.

s misfa wEd g At aw o g
oy ol = Pw W @Ewr ar @zl
ows quy # 7 ¥ 1w vEwr wwew
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Clause 1i. Under the existing law,
a de facto guardian has the same
power to alienating the property of
his ward as a natural guardian. This
clause abolishes de Tacto guardians.
at # ot @ A & Pw aw 3w dwe
# fg o'yt midor & wan wom T
F ot guwt abyen 7@ ¢ e &
P dgrw mida st fag m & o gwst
T oow A @ 1 own aww it g
arshy ghrafeer o F &% o gwdt oty
W T¥e # TUS A F1 Wiy FWT AoV
#1

Clause 12. So long as 1ihe joint
family  system exists, this' provision,

which is in accordance with the exist-
ing law is necessary.

Faits g2 ft gd e F & 2w Tt gEST
& gerw 7@

WA () B oA F A 7 agw &
& A & b ogw dee A wl ol
dtwr ¥ Tamst s fegat @ om Yo
U w9 qEg WA # T6 W 5T
ate gEet @ At

This is the existing law.

T 87 A F fEe gp 1 % wwAw
£ Ps m frg @ o agwitrd o
miggatey 77

This is the general law of minority
and guardianship.

9 ave & mivten ¢ T v

& ATH @ TET AT TET & AR TEA wT
oty WA & geew wEE T g
gFe 1 FF wwT A€ &1 AR amw @
ety &

Tt is a misconceived piece of legis-
Jation. It is absolutely unnecessary
for the Hindus.

AR 9% &9 T g war @ 3 gmer
t Pw gual uigt agm aww @ awdt B
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...

Shri Asoka Mehkta (Bhandara).

After the Sarda Act?

Pandit Thakur Das Bhargava: What
after the Sarda Act? Government
makes laws but cannot enforce them.
What is the use of having these laws?
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‘If he ceases to be a Hindu, he
ceases to be a guardian, But whe
will be the guardian of that woman.
you have not said.

Shri M. S. Gurupadaswamy
{Mysore): The father,

Pandit Thakur Das Bhargava: No,
it is not possible. 1 am speaking of
a married woman. So far as a mar-
ried woman is concerned there is nno
doubt that someone from the family
of the husband ran be the guardian of
that widow. This is also a lacuna.
For this there is nothing in this law.
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“Not to deal with minors property”.
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Some Hon. Members rose—
Mr, Chairman: Shri Subba Rao.

Shri P. Subba Rao (Nowrangpur®:
Mr. Chairman, Sir...

Mr. Chairman: The Deputy-Speaker
had promised that he would call somz
lady Members. but none stood up.
Therefore, I had to call another
Member.

Shri Tek Chand: Mrs. Sen was it
the process of getting up.
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Mr. Chairman: 1 waited for some
time, but none stood up. Therefore.
I had to call the hon. Member.

Shrimati Uma Nebhrn (Sitapur Distt.
cum Kheri Distt.—West): We did not
stand because we did not know whe-
ther you would give us a chance.
Otherwise, we would have stood up.

Mr, Chairman: Should the promise
precede the standing up? Mr Subba

Raoc may proceed with his speech.-

Shri P. Subba Rao: This Bill is ill-
conceived, unnecessary and full of
lacunae.  Unfortunately. ‘here is a
rraze for codification, and Parliament
is now sitting for 200 days in the
year; and when considering the rate
at which Bill after Bill is introduced
in Parliament, even if we sit for 300
days, the Bills cannot be finished.
And this craze for codification has
come in. Especially in respect of laws
that will grow by custom, there is no
mecessity to codify. In England, 1
read, most of the laws are not codi-
fied—the law of property, the law of
contracts and all other laws. But in
Imdia, probably the British had.set in
this codification; and with regard to
the personal laws of Hindus and
Mohammedans with regard to mar-
riage and divorce, they have kept
themn apart. They are now studying
the Hindu and Mohammedan law, and
the craze has set in to codify this
Hindu law.

Our Government professes that it 1s
a secular State. At the same time, it
constantly reminds us that there are
several religions, and our national
flag is a constant reminder that there
are several religions, The deep orange
is significant of the Hindus, the green
of the Muslims and the white of the
Parsees. Christians and Jews. Of
course, there are flags having these
colours in other countries but these
eolours have no significance except in
India.

Our Government wants to give res-
pect to both. One section - of the
House wants that there should be a
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uniform civil code and there should
be only secular laws and all religions
should be done away with. while an-
other section of the House resents in-
terference in religion. Of course.
both have got justification because
the Government is in a way, en-
couraging both, We have got the Spe-
cial Marriage Act which reminds us
that our society is secular, and there is
the Hindu Marriage and Divorce Bill
which, at the same time, tries ‘n
please the Hindus—simultaneously
displeasing them by interfering on
matters which ought not to be inter-
fered with by the Government. There
is also the Guardians and Wards Act
which is, more or less, secular, and
now they ‘have brought in the Hindu
Minority and Guardianship Bill. To-
morrow a Mohammedan Minority and
Guardianship Bill may come. Then,
with regard to the right of inheritance.
there is already a Succession Act, but
another piece of the Hindu Code, the
Inheritance Bill, will come.

We have to consider whether there
is any necessity for codification of ex-
isting laws. There is already a Hindu
law with regard to minority and guar-
dianship. Society is not static; it 12
growing and progressive, But a sec-
tion of the people want to introduce
revolutionary changes. We have to
consider whether any changes are ne-
cessary, and then only there is place
for codification, For example, ane
such is the supplementing of the fun-
damenta! rights declared by the Con-
stitution, that equality of status and
opportunity will be given to all. That
must be supplemented. We find that
a section of Indians are treated as un
touchables and so to remove that un-
touchahility, to uphold the fundament-
al rights declared by the Constitution.
an Untouchability (Offences) Bill is
quite necessary.

Shri B. S. Murthy (Eluru): Only
Bill. not untouchability!

Shri P. Subba Rao: A Bill that gives
equal opportunity and equal status to
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the so-called untouchables is quite ne-
cessary—] can understand that.

We know that child marriage is an
evil born of Hindu soviety. The sc-
ciety felt that that evil should be put
an end to. and there is the Child Mar-
riage Restraint Act. Another thing is
that if you want to introduce any
changes in law, where people feel that
some changes are necessary, that can
be dune by bringing in special Bills tb
modify the existing laws. For -exam-
ple, a section of the people felt that
marriage between sagotras should be
ailowed. I believe there is a Bill
vzlidating sagotra marriage. In such
¢ way, we can introduce changes, that
is, by supplementing Bills. But there is
no necessity to change the whole of
the Hindu law once for all. Again, to
set right conflicting judicial decisions,
<ometimes a Bill is necessary.

Applying these tests, I find that
there is no necessity to introduce this
B.ll al all. Another point is that
piecemeal legislation, mstead of doing
good. may bring in complications. The
Hindu Minority and Guardianship
Bill which is now introduced here in-
fringes on the righ.s of coparcenary
and other things. Of vourse, I will
come to the point whether coparce-
nary rights are exciuded or not, but
anyhow it infringes on their rights.
This cannot be considered piecemeal,
without a law of inheritance and a
law with regards to debts, alienations
etc. under the Hindu law. From that
point of view, this is ill-conceived, be-
rause it already anticipates changes
in the other portions of Hindu law
such as the law of inheritance.

Another point is that there cannot
be a uniform civil code unless there
is a uniform religion for the whole
of India. So far as marriage, divorce
and other things are concerned, each
religion has got its own rules. If 've
want to have a uniform code, there
should be a uniform religion for the
whole of India. So on that ground, I
oppose the idea of having a uniform
~ivil code except in matters which are
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not religious, such as regulation and
procedure in Courts and the way in
which evidence has to be taken and 3o
on.

Coming to the Bill itself, this A<t
applies to any person who is a Hind
by religion etc. and any other person
domiciled in India who is not a Mus-
lim, Christian. Parsi or Jew. Probab-
ly this includes the aboriginals who
are sometimes treated in the census
reports as not Hindus. There are alsc
followers of the Radhaswami, Saibaba
and Haranath faiths. All these pe:-
sons are not inrluded, though follow-
ers of the Brahmo, Prarthana ard
Arya Samaj are included. Then comes
f¢) which says:

“any other person domiciled in

India who is not a Muslim, Chris-
tian. Parsi or Jew by religion, un-
less it is proved that any such per-
son would not have been governed
by the Hindu law or by any cus
tom or..."
With regard to clause 3, ‘minn.’
means a person who has not complet-
ed the age of eighteen years. I am
of opinion that the age of majority
should be fixed at twenty-one. As
sgon as a person attains the age of
eighteen. he is not competent to dis-
pose of his property. I have seen im-
stanves where people have become
beggers within a year of their attain-
ing majority. I know the case of a
prince who was given his kingdom at
the age of eighteen—of course, it is
now integrated—who squandered away
all his wealth amounting to severai
lakhs of rupees. A voter is not given
the right to exercise franchise till he
is twentyone: that means he is incapa-
ble of choosing his representative in
the legislature till then. But now he
is given the power to squander away
his property. So I am frankly of the
opinion that the age of majority
should be fixed at twenty-one. (In-
terruptions) .

Coming to clause 3 which says,

“The natural guardians of a
Hindu minor. ip respect of the
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[Shri P. Subba Rao]
minor's person as well as in respvct
of the minor's property (excluding
his or her undivided interest in joirt
family property)...”,

-

fail to understand whether ‘his or
er’ refers to the guardian or the
minor. Of course, the intention of the
Bill seems to be to refer, probably, to
the minor, but that is not clear from
tne wording ‘excluding his or her un-
div.ded interest in joint family pro-
perty’. Then it says: ‘in the case of a
bay or unmarried girl—the father, and
.after him. the mother’. Why after
him? Sometimes the father may bLe
disabled. in which case the mother
should be the guardian. He may be
of unsound mind. he may be suffering
from leprosy or some other ccutagi-
ous disease and unable to manage or
look after the affairs. So the phrase.
“the father and after him the mother.”
dis most unwise

Then, it is said:

“provided, that the custody of

a minor girl who has not eomplet-

ed the age of three years shall

ordinarily be with the mother:”
‘The boy or girl cannot be separated
tromy the mother just immediately
afier the completion of three years.
Where we have no authority, we have
to look to other religions and take
guidance. Under Muhammadan law.I
think the custody of a child up to the
age of seven is givea to the inother. I
do believe that the age of three years
should be raised to seven.

With regard to sub-clause (c), in
the case of a married girl, the hu:-
band is supposed to be the guardian.
I do not want to cover the same
ground which has already been cover-
ed by some of my friends. Though
the marriage laws disable a person %0
marry unless he attains the age of 18
years, there are several cases where
minors are married and the law only
says that the marriage cannot be dec-
lared invalid but *here may be -a
penalty. And, so, ‘here are minor
thusbands. Supposing the minor takes
the guardianshlp of the wife and dies
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immediately. There is a lacuna here
Is it the husband's relations that are
to take charge of the property or the
father?

Then, there is the provision:

“Provided that no person shal
be entitled to act as the natural
guardian of a minor under the
provisions of this section—if he
has ceased to be a Hindu...”

That means that if the mother ceases
to be a Hindu she can continue to be
the guardian while the father cannot,
unless we assume that he includes
she

Clause 6 says that the natural guar-
dianship of an adopted son who is a
minor passes, on adoption, from the
tamily of his birth to the family of his
adoption.  “Family” is a wide term
and it may includg not only the father
and mother of the adopted son but
also other relatives. So. while clause
5 defines the natural guardian as the
mother and father of the minor, there
is a different terminology here, The
same terminology should be used here
also.

Clause 7(2) says that the natural
guardian shall not, without the previ-
ous permission of the Court mortgage
or charge ete., any part of the immo-
vable property of the minor. This
unduly infringes upon the rights of
the father. There is no case where
the father abuses the right. Where
the father abuses the right of protect-
ing his son. then the next friend can
resort to the Court and have it set
right. If for everything the father has
to go to the Court, he will have to
spend lots of money and that will not
be in the interest of the minor. We
know nowadays that litigation is cost-
ly and there is any amount of delay.
Even the power of lease is strictly res-
tricted to five years. That is unneces-
sary. and the lease may continue for
any lengih of time provided it doe=
not exceed more than one year bevend
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the date of the minor’s attaining majo-
rity. '

Then, it is provided that a Hindu
father may appoint a testamentary
guardian for any minor children In
respect of the minor's property. (other
than the undivided interest referred
to in section 12) or in respect of both;
provided that nothing shall be deemed
to authorise any person to act as the
guardian of the person of the minor
s0 long as the mother is alive and is
capable of acting as the natural guar-
dian of her minor child. So, the father
has no power to appoint a testament-
ary guardian in preference to the
mother. The father is the best judge.
When he knows that the mother is in-
capable of managing the property of the
minor, he should be given the power to
appoint a testamentary guardian. Evei:
if the mother is alive. the father
knoWs whether she is capable of act~
ing or has the capacity to act or not.

Generally women in our country,
most of them, are not educated and
are not capable of managing the pro-
perty of minors with prudence, Of
course, they have no bad intention but
they have not got sufficient worldly
experience and they may be cheated
by others. In this connection, I may
say that in ancient Roman law, women
were prohibited to be sureties Orl-
ginally women were given rights over
property and very soon they squand-
ered away the property and so, Imme-
diately, there was an amendment that
they should not be accepted as sure-
ties because once they stand as sure-
ties when the time comes, the proper-
ty is gone,

Secondly, the German philosopher
Schopenhaur gave credit to the Hin-
dus. These are his words:

“Of all the nations in the world,

it is the Hindus that know how to

respect a woman and how to con-

trol the property, at the same
time.”

And, he quoted Manu as saying
that a woman should be under the
guaraianship of her father, husband
or son and perpetual guardianship of

550 LS
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the woman is justified. This is accept-
ed by a German philosopher who had
never seen India and he gave credit
to Manu for limiting woman’s rights.
over property, that they can enjoy the
property, the annual income, but can-
not dispose of the property, because
men alone earn and they alone under-
stand the difficulty and women are
never allowed to dispose of property.
He has praised Manu to the skies.

An Hon, Member:
notions.

Shrimati Sucheta Kripalani: He
was very anti-woman.

Shri K. K. Basu: Increase the re-
presentation of women.

Mr, Chairman: The next chance to
speak is going to a woman.

SlﬁPSlJl»blan Is it possible
not allow a “de facto guardian to deal
with property at all. Supposing the
father dies and there is no mother.
What is to happen? What is to hap-
pen to the dead body of the father?
There may be no money in the house
Even for the funeral rites you will
have to go to Court.

Acharya Kripalani (Bhagalpur eum
Pumnea): Let the dead bury their
dead. ’

Shri P, Sabha Rao: Is it possible
for the man to run to the Court keep-
ing the dead body inside the house?
The performance of funeral rites has
been regarded as religious by the
Hindu society. What about the protec-
tion of the children when the father
dies leaving no cash, or with little
property with which the guardian
cannot interfere? The child must be
thrown into the streets. This clause
11 is unnecessary.

Antiquarian

Then I come to clause 12. It reads:

“Where a minor has an undivid-
ed interest in joint family proper-
ty snd the property is under the
management of an adult member
of the famlily, no guardian shall
be appointed for the minor in res-
pect of such undivided interest;
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‘Provided that nothing in this
section shall be deemed to affect
the jurisdiction of a High Court
top appoint a guardian in respect
of such interest.”

Of course, the proviso says that the

High Court may appoint. That clear-
testamentary

guardian. How can there be a testa-

. mentary guardian so long as the father

should be the District Judge,

-the guardian.

is alive? So long as he is alive. he
would be the manager of the property
but not any other adult member of
the family. The language is vague.

Then to approach the High Court
would be rather too costly. Ther2
should be a limit, say, for property
worth Rs. 1,000 or Rs. 2,000, the High
Court need not be approached. It
In my
opinion, there should be no limit to
the power of the District Judge. The
District Court should be competent tu
appoint. And, if there is anybody
who- feels aggrieved, he may have a
right of appeal to the High Court. S0,
High Court should be déleted and in
jts place, District Court should be
substituted. 1 am of the opinion that
even subordinate courts like the
Munsif's court should be competent
enough for this purpose of appointing
If there is any injus-
tice then there can be revision.

With these few observations I re-
sume my seat. )

Shrimati Uma Nehru rose—
Shri Pataskar: The debate is to close

‘at 3 o'clock.

Mr, Chairman: Yes, I know, but
how long does the hon. Minister like
to have? “

Shri Pataskar: There are about 20
minutes now. Ten minutes may be
given to the hon. Member who has
risen. -

Mr, Chalrman: Yes.

. 9 DECEMBER 1954 and Guardignship Bill 2344

sftaedt Tar Arw: w da T,
T gew AT W wits @ O €
P& onft aram = ff v o o2
gy 1 & =rem qw e £ e Perat
® o 7 Fig dw gge e ¢ Powwt ol
# £¥ @) 37 i F amr man P artae
¥, 72 gueit witaer ¥ & = o=t goen
afuan tawr 72, 78 woef = A9

9T 3 a0 3 T o a9 & ot e
Tt gateee & @ Pen whet ot
abat @ amw Tear g 13 q =
€ t% om arw @ W ate whr e
g at a8 ! agw 9@ ot TER aewd
gt I & @i o Po @R At 9w
Poreme ot aeret



2345 Hindu Minority 9 DECEMBER 1954 and Guardianship Bill 234¢

et o o s AR A & o Tv el wmdt & oot Teoww @ @ Ay
T2 # gt @ mitwaT &t g T gt @ v A agdt © fw alew wb
2 Paq i @ Pear aft #iw misew &8 Passierd agw it &1 onme At st o
gwm &1 2@ wws F g aw A A =g 71 Pamiadt 4t o ot @ T B
f5 o 2 wed @ g dfs A TR mw dgwwt g _
mﬂﬁ%‘.?;‘:mﬁ 72 o =@y mar PE gt A @ A
m??;»'r”i! P o &) Ry g ot A ag P @
_ ﬁ-"?ﬁ‘i““"wm#mw =t at grew @ gud @ @ gEt werw
u'xa::{;‘ o o #1 dfer am gu vt ag & alv
.&w?ﬁa:h;?ﬂﬁﬂ“ﬂﬂ??wq?,ﬂ* m#m#ﬂﬁwd?#dm:
e P A T o @ O Tt m A £
v & Br vt o et qwed o w3 o et wg @ & ke g
& ! gt wmw @ g £ P ﬂamm“m:;mfﬁ_m
Rty ol e F ot w8 @ ¥ e fode
5 ¥ aei w oted @ a A & O @ & TEH T @ A
; . o T et e o e el qaa

j
;L
3
3
i

e ! gEae W)
T‘ FW TN O AW AR AT Tl?*tl Mr. Chairman: There are only about
FEAT F 0% 739 & | A TAr AW A 20 minutes left. 1 find one more Mem-

Euif Tt =t 07 T A ot moaud ber, Sardar Igbal Singh, wishing t»

. Pelt speak for the first time—his maiden
T Fw &9 o @t fs ot speech. If he would be finishing his

d v st ekt &1 97 v wRT F speech within five. minutes, he may
g qg ft P& g Aw A F awelt @ speak.

= Py o A A e i hmﬁ;mﬁwﬁmﬁ
dd 2 gt Fme wits #¢ ofw dat awm v agr e teom w ok w oR
#mflﬂfﬁﬁwmﬁﬂﬁ h’mmmwmi

mism =i ot 3w e &t W s

et o @ P A A ww@ # gu Paer @ A ®@Ew Tw AR
fx o sy o 7=t A weE § wiAw TET SEW € 1% 98 Paw Teww e
7 @ I v @ o @ = w2 oft Arr g wgE | ww gEet wan

¥
e towr = 7 &) I | & P g
Pam g & wfiel @R wlee

£
il
17
i
i



2347 Hindu Minority

ghaws o war Ps g Tawr & @+
F #if wew @ W ;A e
wte tewr w1 g Peen &) R w5 Tt

@ taw A gatew @ @ ¢
dfer & gmer £ s o v Pe g
agw @ ¥ A gE v & @A F T
bt ar 7t &, oW T It g
2 P #egr # wwww ot o @
o @ ¢d gem & v s wfte & g
beerms F a5 @ ww &, woen £ o
Teal ot Tt @ RS W RO
rat 2 Pem 5w avg # wE B W W
e f dber ged e ww §° w
it duar & B g P & o gew oy
# o A g T e g b
3 o & 4 qge & Paw @ o} wwic
#1 a2 et & 3w P Areet @ P
baret o s W wweter @ e & mitwEw
#t gt et W @ Tow gy =
arer @A F &1 7w P @ @t o i
o Ft f g & 7 g € bw oge
faat @ ot =7 &1 7w Paw o ot ww
A g ¥ 7z o w50 ® miwww g A
dre & agy = §1 4 g § B
aEw @ wwlede gew d ag Yeer
wramy At g g e & e awsft
Wit wig anivs qur &1 e amm,
Twa a9 ten @ oAt o B
Twa atee & weew o wof o awielt
gt olt ot s omw smiew ot Paw

9 DECEMBER 1954 and Guardianship Bill 2348

Shri Pataskar: Sir, I have been lis
tening very carefully to the debate in
this House on this simple social mea-
sure which need not have created, I
think, such long discussions, Unfor-
tunately, on an analysis of what I
have been able to hear, I find that
suspicion, prejudice and misconcen-
tion are at the bottom of many of the
criticisms which have been levelled at
this Bill.

As 1 said in the beginning. this i
a part of the Hindu Code which at
one stage was introduced, discussed,
Select Committee “was appeointed and
it went through so many stages, and
this is one of the most simplest parts
of that Code,

Naturally, those who are opposed.
efther by prejudice or on some other
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grounds, to the codification of the
Hindu Law form one category of the
critics of this Bill. Probably their
idea is that there should be no codifi-
cation of the Hindu Law. But, I fail
to understand this: that their faith in
Manu and Yajnya Valkya need not
drive them to the conclusion that
there should be no codification of the
Hindu Law for the simple reason -that,
when I listened to the debate, most of
the eminent lawyers and eminent per-
sons of the legal profession who refer-
red to this question, referred to
Mulla's Hindu Code which was an un-
official and unauthorised attempt to
codify Hindu Law that is administered
in different ways at the present mo-
ment. It appears they have no ghbjec-
tion to that Code on which they rely—
even the advocates who are outside
this House—but, they have every
sort of objection to the codification of
Hindu Law. What can I say, Sir? It
is no good invoking the names of
Manu and Yajnya Valkya. After all
what they did was, one 2000 years
back and the other 1400 vears
back. If we try to stick, to adhere 10
the words and to the arrangements
which they then suggested for a socie-
ty which existed in those days, I think
even Manu himself, if by any chance
he is in Heaven—or somewhere-else
I don't know—will change his Sugges-
tions now.

Mr. Deputy-Speaker: Why should
the hon. Minister grudge even that?

Shrl S. §. More: He is doubtful
about the future of the law-makers.

Shri Pataskar: Apart from that, in
all seriousness I would say—and that
is what I am trying to—that I am not
one of those who will say that all
that Manu did 2000 years back should
be condemned by circumstances that
exist in the year 1954, But, I am
one of those who feel that we can
see what he did; what are the basic
principles and if we adhere to them.
then only what we are trying to do
mow is the right thing. The Hindu
Law is not a statfc thing. Manu never
meant it to be so and I do not think
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any of the commentators who changed
it or the customs ' recognise it. All
that point to one factor: that the
Hindu society itself—by whatever
name You may call it—is not static
It is a dynamic process and it is right
that in the year 1954 we should take
note of the changing circumstances
and the changing times. We should
try to adapt our laws to the condi-
tions that exist and the Hindu Code
is a humble and small attempt in the
process of evolution.

For the satisfaction of my ‘learned
friend Shri V. G. Deshpande who is
here, even if you refer to Manu, Manu
himself has said: .

{Rsfas o wfwhs = agfam)

AT FIgAmEATR e T 0
These are the principles on which he
based his law. It is not that what
Manu wrote 2000 years back; what was
good in those times will be good now
in the year 1954, Even kis admirers
will not sey that Now, I need not
dilate on that point. That is why I
said that part of the criticism mainly
rest on the plea that this part of the
Hindu Code......

Shri Rand Lal Sharma (Sikar): What
is meant by : ?

Shri Paiaskar; I know Sanskri*
fairly well though I may not be as
great a Shastri or Pandit as my hon.
friend.

Therefore, I would say, that on that
ground there is one Mind of objection.

The next thing is we should see
what is being done in this Bill. Let
us look at it not merely from the point
of view of that it is a part of the Hindu
Code, but as a piece of what we are
doing now on its merit. Then you
will find, as I said, that except in some
small particulars it entirely conforms
with the existing law with regard w0
the minors among Hindus, only with
some variations to which I will come
to. On that point, Sir, I claim on the
authority of Manu himself that this
House has got a right to amend amd
make suitable laws for the protection
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of minors because the Hindu Law vests
the guardianship of the minor on the
sovereign. This is not an English
thing. This is from Manu, Chapter

VIII, verse 27. Even in his days, as [

said, the basic principles are there. If
wunfortunately the parents die, there is
a minor and nobody takes care of it,
even Manu recognises that there must
be somebody and in case there
is none it is the sovereign who will
be there. Now, Sir, in the year 1854,
sovereigns have gone and the sovereign
Parliament is there. Therefore, it is
the duty of the Parliament now to
make adequate provision for the pro-
tection of minors. That is what is
being done. You may . criticise and
you may say that there are some fail-
ings, That I'can very well understand.
I do not understand those learned
erudite gentlemen who opposeé this
merely because something is done by
Parliament. Why not we do it?

Another argument which is levelled

is that while thefe is article 44 why do’

you enact this only for Hindus and not
for Muslimis and others. Article 44
<learly supports what I am doing now.
It says:

“The State shall endeavour to
secure for the citizens a uniform
civil code throughout the territory
of India.

1t only says that “The State shall .en-:

deavour...”, because the Constitution
makers also knew that such a task can-
not be done immediately. So far as
the Hindu Law is concerned there are
so many texts and so many interpreta-
tions by different codes. Therefore, an
attempt is being made to codify them.
It is, therefore, as I said, the process
of codification of Hindu Law is noth-
ing but an endeavour as envisaged im
article 44 to secure Yor the citizens a
uniform civil code. My learned friends
who spoke so much about a uhiform
civil code, I do nét know whether ulti-
mintely when it comes they will stick
to what they say now. But, I can say

‘on# thing:'that we belteve - that ‘fhis’
findu Code is an endeavour on our™
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part to first of all consolidate a very
large section admittedly. Because, as
was said, it may be applied to Hindus
who form a large portion of the pecple
and it will, so far as possible create
some unity among them in the first
place. Then we will come to the next.

Sardar Hukam Singh (Kapurthala-
Bhatinda). If I may be permitted to

Mr. Deputy-Speaker: Intervene and
not ‘interfere’.

Sardar Hukam Singh: When Pandit
Thakur Das Bhargava spoke the hon.
Minister was not here. What he meant
was that there is already a code for
Hindus and Muslims so far as minority
and guardianship is concerned. We
are not going to achieve that object
which we had laid down in article 44
but we are going against it by mDow
making a law for Hindus separate
from the Muslims. That is what he
said.

Shri Pataskar: There is also the
third type of criticism to which I am
just coming to, but these are the two
other criticisms. If it is there in the
Hindu Code, why do you want this
Bill? Virtually it amounts to this:
Why is it necessary to have this Bill?
Ultimately, some time or other we
have to codify, as I said, the branches
of the Hindu law and that is the only
justification for bringing forward this
Bill. We have got the Marriage and
Divorece Bill; we are going to have
the Hindu Minority and Guardianship
Bill passed and we are shortly going
to have a further Bill relating to
succession amongst Hindus. There-
fore, there is no harm in bringing for-
ward this Bill. What I find is that
much of the criticism was based on:
prejudice, suspicion and fear that
this.is part of something which is to
come before and that it is much better
to strike it even at this stage. Other-
wise, this is a very innocent measure.
There is the Guardians and Wards
Act, and the plea was made: Why not -
amend the Guardians and Wards Act?
The Guardians and Ward Act is still:

2352 -
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kept intact and this is only a supple-
mental provision to that Act, only in
respect of Hindus, because we are try-
ing to lock at it as a part of the Hindu
Code, and when the time comes for
us to have a uniform Code, naturally
it will be looked at from a different
point of view.

1 will try to analyse some of the

criticisms with regard to the details -

of the Bill. With regard to the inter-

pretauons, etc., if there is anything

that could be remedied, naturally the
Select Committee will take all that
into consideration.

About the major changes, first
there was an attack on section 2. What
is there in section 2? The section
only tries to say as to whom the law
will be applicable. As we know, at

the present moment it is difficult to.

say it precisely and hence the smaller
definition. The Rau Committee tried
to frame a definjtion and what it did
was that it put many things by way
of illustration, and the Select Commit-
tee that was appointed by this House
to consider that, instead of doing that,
wanted to change it in the form of a
section in which it has been put now.
Therefore, if somebody suggests a
method which would be more appro-
priate for the purpose, naturally the
Select Committee will look into it.
The only object is that we want to
make this law applicable to all ex-
cept Christians, Muslims and Parsis,
for whom there are some other pro-
visions. Beyond that if it is possible

to improve the definition—I think it

is hardly possible—the Select Commit-
tee will certainly consider it.

Then I go to the application of the
Act, The definition of ‘minor’ is given
as a person who has nét completed
the age of eighteen years. There is
Jhardly anything which could be said

#fto be objectionable there. In the -

Andian Majority Act, this is in force
from 1875, and the age of majority
there is approximately correct, and
there is no harm in keepingitat that
level. We have tried to define who
- are the natural guardians and, there-
fore, this was necessary. Who are the
natural guardians recognised in the
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Hindu law? There are ne such guar-
dians recognised in the Muslim or
Christian laws. Therefore, this has
been done and I also find that'there is
not any change made in that section.

Much of the argument was based on

the fact as to why we want this over-
riding section of the Act. It is true
that some of the old Members were
there in those days and there was no
such provision in the original Hindu
Code, but this was thought necessary
when the matter went to the Select
Committee stage. What is the good
of this Bill without this provision?
We want to codify the law; we do not
want the gquestion of interpretation
raked up in the court of law and it is
to prevent that that this has been
done, and thereshould be a provision
like that as contained in clause 4. By
‘natural guardians’ we recognise only
the father and the mother. Many
Members vehemently argued that in
joint families, there are uncles and
cousins and what not, but at this stage
I do not like to take up the question
of joint families. So far as the Bill is
concerned, I have tried to keep out
discussion of that topic, who should
be the natural guardians? If at all.
‘natural guardians’ have to be recog-
nised, they can only be the father and
the mother agd under this clause we
recognise them as the natural guar-
dians. We know that uncles at times
may be good. So far as the present.
Bill is concerned, there is no bar
against any uncle taking care of his
nephew. The only thing is that he
cannot interfere with the property of
the nephew. If such uncles are only
going to be good by being able to
manage the property of the minor
nephew, then it is better that some
restriction is put on them. Good un-
cles will always continue to take care
of their nephews, and there is nothing
to worry about them so far as the
passing of this Bill is concerned. They
should not touch the property, which
is not the property of the joint family,
but which is the property of the ne-
phew, At least we in Maharashtra
know—and my friend Shri More also.
knows—the saying about the managers
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minors and there is certainly a pre-
judice against that. They are deal-
ing with a property which does not
belong to them.

The next provision which my hon,
friend Shri Bogawat and some other
hon. Members vehemently opposed
was about the provision that the na-
tural guardians shall take the permis-
sion of the Court before dealing with
the property. Otherwise, the result
has been a lot of litigation up till now.
There are so many rulings of the
Privy Council, and High Courts and
there is a vast amount of litigation on
that. Now, if we are trying to justify
this on the ground that the uncle re-
quires it for the education of the minor
nephew or for the advancement of his
interests, why should he not go to the
Court? Supposing there is a very
honest uncle, very much acting in the
interests of the minor, very much in
love with the nephew and it does be-
come necessary, then what the law
says iy that he will make an applica-
tion to the Court. All these cases li-
kely to be so few.

Shri Altekar: But what time will
it take?

Shri Pataskar: It might take time,
but he will have to wait, The minor's
property will be safe only after the
permission of the Court. It beltngs
to the minor and he wants to dispose
of it. Suppose the minor, .after be-
coming a major, will have to go to
the Court and the Court will have to
see whether such disposal should be
set aside. In fifteen years everything
might disappear of the minor's pro-
perty and so protection is the funda-
mental concern of the sovereign and
even in the Hindu law, they make &
provision that he will make an appli-
cation to the Court and the Court’s
sanction obtained. How that can be
shortened is & thing which we might
consider at the Select Committee
stage. That is a different matter.
Does not our experience show that
for years we put the minor in such a
position that at the time when he
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wants to agitate agairst the question
of being alienated by the natural gu-
ardian, he finds it very difficult?
Therefpre,a simple provision has been
provided that he will make an appli-
cation to the Court. I looked at the
wording of the Gurdians and Wards
Act and the provisions of section 28
are not applicable,

Shri 5. S. More: Supposing he has
gone to the Court and the Court has
given permission, will it be res judi-
cata if the minor becomes a major and
complains that even this alienation
with the permission of the Court is
mala fide.

Shri Pataskar: I have examined the
question, but I do not think it will be
complte res judicata. In actual ex-
perience Shri More will find that if
there is a minor's estate worth Rs.
10,000, and the guardian proposes t®
sell it, he goes to the market but no-
body will offer him more than Rs.

3,000 or Rs. 4,000.

5 pM.
Shri S. S. More: May I ask......

Mr. Deputy-Speaker: Why should
the hon, Members ask about it? If
there is a guardian appointed by the
Court, for selling the property of the
minor that guardian has to apply for
the permission of the Court. What
happens to that will happen to this.
Is it res judicata when a minor files
& complaint or a suit for alienation?
If it is res judicata there it will be res
judicata here also. What is the good
of going into those principles which
he is copving here?

Shri §. S. More: With due defer
ence, as for as the present position is
concerned Hindus, there is
p~mee latitude for the minors to contest
aliengtions by his or her guardian.

Mr. Deputy-Speaker: He becomes
a gusrdian now.

Shri 8. 8. More: Are we going ta

perpetuate some evil because it is al-
ready on the statute-book?
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Shri Pataskar: That matter will be
examined, because I do not think it
is free from doubt.

Shri S. S. More: That is what I
wanted to ask.

Shri Pataskar: But the intial objee-
tion raised is: why should we go to
Court?

Shri S. 8, More: There we agree.

Shri Pataskar: The fundamental
object is that the property does not
belong to him but to somebody else,
which he is protecting. Therefore I do
not see there is anything in this point.
I believe this was the most hotly con-
tested part of the Bill.

Then, reference was made to the
provisions relating to testamentary
guardian where it is said that “nothing
in this section shall be deemed to
authorise any person to act as the gu-
ardian of the person of the minor for
80 long the mother is alive”. That
also is consistent with the principle
that we are enunciating that the
father and the mother are naturally
the best persons to take care of the
interests of the minors. Therefore,
even if the father makes a will and
appoints a guardian, we do not want
to deprive the mother of the guardin-
ship. Suppose it is argued that a
woman, on account of ignorance or
illiteracy or bad association, is not fit
to be the guardian. In that case any-
body who is interested, any stranger
even, cantake advantage of the pro-
visions of the Guarians and Wards
Act and make suitable arrangements.
Therefore, this also is a very simple
provision. The whole idea is to codify
the Hindu law with such modifications
as are necessitated by the present
times so far as this matter is concer-
ned.

Then there was another question as
to why, if the Hindu father changes
his religion, he should cease to be the
guardian. Well, the reason is obvious.
At this stage we are going to make
provision for the gusrdianship of mi-
nors who are Hindus. Naturally there-
fore it stands to reason that we
should not in this Act say that any-
body who cease to be a Hindu and
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changes his religion should be the
guardian of & minor who is a Hindu.
If that man, that Hindu father, by
conviction wants to become, say, a:
Christian, nobody prevents him from.
becoming a Christian. But in that
case it is also desirable that such a
sober person who for certain reasons
wants to change his religion, may as.
well cease to be the guardian of the
minor so long as the minor has not
reached age when he could decide for
himself what religion he should ae-
cept. So there is nothing wrong in:
this provision. This matter has been
considered by several committees, by
Select Committees of this House, has
been discussed in this House for the
last fourteen years and more. There-
fore I say that this is a very simple-
measure, and if at all there are some-
modifications necessita I am pre-
pared to consider them in the Select.
Committee on their own merits.

As I said, clause 13 is the paramount.
clause in this Bill, and it gives an idea:
as to what we propose to do. Every-
thing that is needed for the protection:
onlili.he minor is being Gone under this.

Then I was amazed to find that my
friend Mr. Chatterjee raised an ob-
jection under article 15 of the Consti-
tution. What is it? The article says:
that “the State shall not diScriminate-
against any eitizen on grounds only
of religion”. What is the discrimina-
tion? Not only that. There is clause-
(3) of the article which clearly says:
that “nothing in this article shall
prevent the Siate from i any-
#pecial provision for women and chil-
dren.” And this minority question-
is & gquestion concerning children foy
which specifically the provision hasy
been made that “nothing in this arti-
cle shall prevent the State from mak-.
ing special provision”,

Shri 8. S. More: What about the:
different ages for majority?

Shri Pataskar: I will consider that..
I am at present concerned only with-
the objection that was raised.

This is a very simple measure which
is necessitated by the change in the-
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cireumstances of the society, and I
hope it will receive the support not

only of those who are anxious to have

the Hindu Code early—because that
is the common desire of at least the
majority of us—but also of other sec-
tions who also I am sure will én a
deeper consideration come to the con-
clusion that what we are doing now
would have been done by Manu if he
were alive today.

) l(tl)epm-sm 1 shall now
put the motion to the vote of the
House. The question is: .

“That this House while con-
curring in the recommendation
of the Rajya Saha that the House
do join in the Joint Committee of
the Houses on the Bill to amend
and codify certain parts of law
relaiing to minority and guar-
dianship among Hindus made in
ithe motion adopted by the
Rajya Sabha at its sitting held
on the 25th August, 1954 and
communicated to this House on
the 27th August, 1954:

{a) recommends to the Rajya
Sabha that the Joint Comnmittee
be instructed to report on  or
before the 31st March 1955; and

(b) resolves that the following
Members of the Lok Sabha be
nominated to serve on the said
Joint Committee, namely, Shri
Narendra P. Nathwani, Shri
Moreshwar Dinkar Joshi, Shri
Badshah Gupta, Shri Sohan Lal
Dhusiya. Shri P. Ramaswamy,
Shri B. L. Chandak, Shri Liladhar
Joshi, Shri Mathura Prasad
Mishra, Shri Mahendra  Nath
Singh, Shri Bheekha Bhai, . Shri
Raghubar Dayal Misra, Shri M.
L. Dwivedi, Dr. M. V. Gangadhara
Siva, Shri C. R. Narasimhan,
Shri H. Siddananjappa, Shrimati
Subhadra Joshi, Shrimati Ta
Palchoudhuri, Shri Kanhu Charan
Jena, Shri Bimalaprosad Chaliha
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Shri Bhola Raut, Shri P. R.
Kanavade Patil, Sardar Hukam

Singh, Shri 8. V. L. Narasimham,
Shrimati Renu  Chakravartty,
Shri Anandchand, Shri Shankar
Shantaram More, Shri Jaswantraj
Mehta, Shri K. S. Raghavachari,
Shri Bhawani Singh, and  Shri
H. P. Patagkar.”"

The motion was Mad.

PREVENTIVE DETENTION (AMEND.
MENT) BILL

Mr. Deputy-Speaker: The House
will now take up the Preventive
Detention (Amendment) Bill.

Shri 8. 8. More (Sholapur): It is a
very innocent Bill!

The Mimister of Home Affairs and
States (Dr. Katju): I beg to move:

“That the Bill further to amend
the Preventive Detention Act,
1950, be taken into consideration.”

I find that notice has been given
of motions to refer this short Bill
to a Select Committee and there is
also a motion to circulate it for
eliciting public opinion. In the nor-
mal course ] would not have had
any objection for reference of the
Bill to a Select Committee or  Joint
Committee but in this particular case
1 am unable to take that course, for
really there is nothing te  consider
about. The Bill is one of the shortest
imaginable. It merely desires the
House to change *“1954” into “1957",
to extend the Act by another period
of three years.

You must remember that two years
ago, this House spent a considerable
time, I believe days and days, in
going over this Bill or rather this
Act in great detail. Clause by clause
it was considered. At that time, “the
Select Committée went Into ~  the
Amending Bill at very great length
and then it was open to a general
discussion in this House. By consemt





