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CORRECTION OF ANSWER TO
STARRED QUESTION

The Depuly Minister of External
Affairs (Shri Anil K. Chanda): In
connection with Question No. 1326
answered on lst September, 1955,
Shrimati Renu Chakravartty asked me
a supplementary  question whether
there would be a fresh election in
Pondicherry after the de jure trans-
fer, and I replied “Yes Sir. I should
think that after the de jure transfer
takes place, we shall have fresh
. elections.” I should like to correct
the impression that my answer might
have given to the effect that fresh
elections had been decided upon after
the de jure transfer. This whole
question will have to be considered
at that stage and mo commitment can
be made at present 1, therefore
seek your permission to correct that
answer and replace it by the follow-
ing:

“I should think that after the
de jure transfer takes place, the
whole question will have to be
considered in all its bearings.”

BUSINESS ADVISORY COMMITTEE
TWENTY-FOURTE REPORT

Pandit Thakur Das Bhargava (Gur-
gaon): 1 beg to present the Twenty-
fourth Report of the Business
Advisory Committee. )

COMMITTEE ON PRIVATE MEM.
BERS' BILLS AND RESOLUTIONS

THIRTY-SIXTH REPORT
Shri Raghunath Singh (Baparas
Distt.—Central): I beg to present the
Thirty-sixth Report of the Committee

on Private Members' Bills and Reso-
tutions.

PERSONAL EXPLANATION BY A
' MEMBER

Shri Kamath (Hoshangabad): By
Jyour leave, Sir, I should like to make
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a brief statement by way of personal
explanation with reference to the dis-
cussion in this House on Acharya
Kripalani’s motion on the  30th
August, 1955. It would appear from
the records that “an expression of
regret has been made on Shri
Kamaths behalf”. This is not a cor-
rect description of my stand. Con-
sidering that I made it clear, not once
but twice, before leaving the House
after being named by the Depyty-
Speaker on that date, that I had used
the words “fantastic nonsense” not
against the Chair but against some
Members who were calling me to
order and trying to shout me down—
and the officlal record bears me out
here—there was no occasion or need
for me to add anything further.

COMPANIES BILL—contd.
Clauses 389 to 423

Mr. Speaker: The House will now
proceed with the further clause-by-
clause consideration of the Compan-
ies Bill. The clauses to be taken up
are 389 to 395, 396 to 408 and 409 to
414 for which 1/2 hour, 2 hours and 1
hour have been respectively allocated.
This would mean that the first group
will be disposed of by about 12-30
p.M., the second at 2-30 p.m. and the
third at about 3-30 p.M. Thereafter
the House will take up the next
groups.

Shri C. C. Shah (Gohilwad-Sorath):
I  suggest that the next group of
clauses 415 to 423 may also be taken
up for which 1/2 hour has been
allocaled and all the four groups may
be taken together. Voting may be
done at the end of the discussion on
these four groups of clauses. For all
these four groups 4 hours have been
allocated. Then the next group of
winding-up clauses begins. These 4
groups will finish Part VI ag well, and
then the winding-up chapters begin.

Mr. Bpeaker: Iz it his present re-
quest that the fourth and the fifth
group of clauses also be taken up
now?
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Shri C. C. Shah: I only suggest that
clauses 389 to 423 be taken up to-

gether.

Mr. Speaker: That is what I have
mentioned. 1 have said that these
groups are being taken up. He wants
that they should be taken up col-
lectively.

Shri N. C. Chatterjee (Hooghly): It
is better that we do so because prior
to winding-up we can finish all of
them. They aré more or less con-
nected together.

Mr. Speaker: So, I take it that, that
is the consensus of opinion in  the
House that all these four groups of
“clauses from 389 to 423 be taken to-
gether. Voting will take place at the
end of the discussion.

So, now, clauses 389 to 423 are be-
ing taken up. The total time allocat-
ed comes to4 hours. Hon. Members
who wish tomove their amendments
to these clauses will kindly hand
over the numbers of their amend-
ments, specifying the clauses to which
they relate, to the Secretary at the
Table within 15 minutes.

We will now proceed with the dis-
cussion on these clauses.

The Minister of Revenue and Civil
Expenditure (Shri M. C. Shah): Sir,

on behalf of Government I have to
move some amendments. I will just
move those amendments and I will

try to explain them.

Mr. Speaker: Are they circulated to
Members?

Shri M. C. Shah: Yes, Sir.

Mr. Speaker: Then he may  just
mention their numbers only.

Shri M. C. Shah: First I will take
the group of clauses 389 to 395. The
amendments are: No. 682 to clause
301, No 1030 to clause 391, and
No. 1031 to new clause 391A. Then
to clauses 396 to 408 the amendments
are: No. 683 to clause 400, and
No. 1133—which has been circulated
today morning—to clause 407. In the
Eroup  of clauses 409 to 414 thg
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amendments are: No, 1134 to
409, No. 688, and No. 1135 to clause
410 and No. 1138toclause4ll. We
have no amendments to the group of
clauses from 415 to 423,

[Sert BARMAN in the Chair]

Mr. Chai.rmn?: Are you moving
amendment No. 11337

Shri M. C. Shah: Yes, Sir.

Mr. Chairman: I am told that there
is some mistake in this amendment
and that for the word “more” it will
be “less”. Do you confirm it?

Shri M, C. Shah: Yes, but we will
come to that when we take up the
clause.

Mr. Chairman: But we must make
it clear now. What is the correction
in amendment No. 11337

Shri M. C. Shah: There is some ver-
bal change which we will indicate.

Mr. Chairman: What is that? Is it
‘less’ or is it ‘more’

Shri C. C. Shah: Then it ought to be
“hundred” instead of “two hundred™.

Shri M. C. Shah: When we come to
clause 407 we will see to it. If there
is_any verbal change, we shall look to
it then.

Bhri  Jhunjhunwala (Bhagalpur
Central) : Is it “less than one hundred
members” or “more than two hundred
members™?

Shri M. C. Shah: It is an amend-
ment to clause 407. The next amend-
ment to the same clause is this......

Mr. Chairman: Again, there is con-
fusion. What about that word? Is it
‘less’ or is it ‘more’?

Shri M. C. Shah: We will think over
that.

Mr. Chairman: Let that point be
made clear now. There js much con-
fusion about it. Is it ‘more' or is Rt
Tess’? Let it be confirmed in the
beginning itself. Otherwise, there m
noune:olngontopgﬂtherym
ments.
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Shri M. C. Shah: I am sorry; I see
that it has now been corrected. It is
‘not less than two hundred members
of the company or'. Not ‘more’.

Shri Jhunjhunwala: It ought to be
‘not less than one hundred'.

Shri M. C. Shah: That is some other
hon. Member's amendment. The Gov-
ernment amendment is, ‘not less than
two hundred'.

Mr. Chairman: Let me then
announce it. It is a vital mistake. In
amendment No. 1133  to clause 407,
tabled by Government, item No. (i)
(b) should read as follows:

(b) line 29, after ‘on the appli-
cation’ insert ‘of not less than
two hundred members of the com.
pany or’;

Shri M. C. Shah: The next amend-
ment of Government is No. 682 to
clause 301, It is only an inadvertent
error which has to be corrected. Then
amendment No. 1030 to clause 391
which reads thus:

Page 196, after line 20 add:

“The provisions of  sub-
sections (3) to (6) shall apply, in_
relation to the appellate order and
the appeal, as they apply in re-
lation to the original order and
the application”.

This amendment supplies a lacuna.
The -sub-sections (3) to (8) are appli-
cable to an order passed on appeal as
they apply to an order passed in the
first instance. This lacuna wag point-
ed out by the Law Ministry a couple
of days ago. Therefore we have moved
that amendment.

Then comes amendment No. 1031 to
new clause 391A, It gives power to
the High Court to enforce schemes of
arrangements, etc. The amendment
reads as follows:

“391A. Power of High Court to
enforce schemes of arrangements,
€te.—(1) Where a High Court
makes an order under section 391
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sanctioning a compromise or an
arrangement in respect of a com-
. pany it—

(a) shall have power to super.
vise the carrying out of the com-
promise or arrangement; and

(b) may, at the time of making
such order or at any time, there-
after, give such directions in re-
gard to any matter or make such
modifications in the compromise
or arrangement as it may consider
necessary for the proper working
of the compromise or arrange-
ment.

(2) If the Court afocesaid is
satisfled that a compromise or
arrangement sanctioned  under
section 391 cannot be worked
satisfactorily with or  without
. modifications, it may, either on its
own motion or on the application
of any person interested in the
affairs of the company, make an
order winding up the company,
and such an order shall be deemed
to be an order made under section
431 of this Act.

(3) The provisions of this
section shall, so far as may be,
also apply to a company in res-
pect of which an order has been
made before the commencement of
this Act under section 153 of the
Indian Companies Act, 1913 (VII
of 1913) sanctioning a compromise
or an arrangement.”

This is a new clause 391A, It
practically reproduces section 45A° of
the Banking Companies Act. It pro-
vides an easy mode of altering and
enforcing any arrangement or com-
promise effected by the court in
pursuance of clause 391. Sub.clause
{3) of the new clause makes provision
for the application of the new pro-
visions to arrangements and com-
promises sanctioned under section 153
of the existing Act and it reproduces
section 45A. This amendment has
been suggested by the Ministry of
Law. Incidentally I may mention that
it gives effect to a recommendation
:nade by Shri 8. R. Das, Chief Justice
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of the Punjab High Court in 1950,
mentioned in All-India Reporter, East
Punjab, page 111. I have got the ex-
tracts here but they are a long and
I would not like to take the time of
the House by reading them.

Now, amendment No. 683 is to clause
400. It seeks to substitute clause 400
as follows:

“400. Right of Central Govern-
ment to apply under sections 396
and 387.—The Central Govern-
ment may itself apply to the
Court for an order under section
396 or 397, or cause an appli-
cation to be made to the Court for
such  an order by any person
authorised, by it in this behalf.”

Section 153C (2) of the existing Act
provides for an application under that
section being made by the Central
Government itself. It will be useful,
therefore, to preserve this power in
addition to giving the Central Govern-
ment the power to authorise a mem-
ber or members of a company to make
application under clause 391A. Now,
the power to cause an application to
be made to the court under clause 242,
which is in conformity with the exist-
ing Act, has been generalised so as to
make it apply to all cases, whether
talling under clause 242 or not.

We are not moving amendment
Nos. 684 and 685 to clause 407, but,
as was promised by the Finance Minis-
ter to Shri Morarka when the matter
WBE  raised, regarding a provision
under clause 407 where the Central
Government will have power to
appoint two_directors whenever they
receive an application from not less
than 200 shareholders or from mem-
bers having not less than one-tenth of
the total voting power,—at that dis-
cussion,—it was suggested that an al-
ternative provision may be made that
instead of just ‘appointing  two
directors, the Central Government
may suggest that the provision may
be made for proportional represen.
tation in the articles of the company.
Therefore, in order to give effect to
this, we have moved amendment
No. 1133 to clause 407.

*
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There is one more amendment. It
is amendment No. 1134 to clause 409,

The amendment reads thus:
In page 206, lines 14 and 15,

for “on any matter arising out
of the provisions of this Act re-
ferred to in clause (a) of section
410", '

substitute “on the matter re-
ferred to in clause (a) of section
410 and the applications referred
to in clause (b) of that section.”

Amendment No. 1135 seeks to  re-
letter sub-clauses (a) and (b) in page
206 as (b) and (c) and to insert a new
sub-clause (a) reading as follows:

“(a) before a notification is
issued under section 323 in respect
of any description of industry or
business, on the necessity for, and
advisability of, issuing the noti-
fication;”

By this amendment we have accept-

ed the suggestion made by my friend
Shri T. S. A. Chettiar.

Amendment No. 1136 to clause 411
says:
In page 206, line 33, for “clause
(a)" substitute “clause (b)",
The above amendments give effect

to the principle involving Mr, Chettiar’s
amendment No. 111 to clause 323

~which says that the Advisory Com-

mission should be consulted before
Government prohibit the appoint-
ment of managing agents in any busi-
nesg or industry under clause 323,
The main amendment is to clause 410
and the other amendments to clauses
409 and 411 are consequential ones.

Shri N. C. Chatterjee: I have an
amendment which is a vital one—one
that does not merely tinker with
some. of the clauses in the BilL
Please look at amendment No. 1116
to clause 409, Clause 409 provides for
the appointment of an Advisory Com-
mission; clause 410 deals with the
duties of Advisory Comnlission; clause
411 deals with forms and procedure
in cases referred to Advisory Com-
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[Shri N. C. Chatterjee]

mission; clause 412 deals with the
powers of  Advisory Commission;
clause 413 deals with penalties and
clause 414 deals with immunity for
action taken bona fide.

I am submitting for the consider-
ation of this Parliament that they
should not accept these recommend-
ations of the Select Committee but
they should accept the main and basic
recommendation of the Bhabha Com-
mittee. That Committee have un-
animously recommended that there
should be a  statutory central
authority. You may remember that
the Bhabha Committee have pointed
out that the corner-stone of their re-
commendation making drastic changes
in the company law is based on one
thing, namely, that there is a justi-
fication for a central organisation. If
¥you look at the last paragraph at
page 190 of the Bhabha Committee
Report, you will find:

“....even the most well-con-
ceived and well-designed of laws
is liable to become ineffective and
to fall into disrepute, if there is
no regular machinery for making
any use of it."”

It is also pointed out that:

“...the defects of the present
administration of Indian Com-
panies Act arise largely from this
fact. The provisions of the
Indian Companies Act relating to
prospectuses illustrates the point.”

We have sections 92 and 93 in the
existing Act. Section 92 of the exist-
ing Act says:

“Every prospectus issued by or
on behalf of a company or in re-
lation to any intended company
shall be dated, and that date shall,
unless the contrary be proved, be
taken as the date of publication
of the prospectus.”

Section 93 mentions the specific
requirements * as to particulars of
crospectus. Elaborate regulations
have been prescribed there giving all
possible safeguards against fraud, mis-
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representation and also deception of
the public. But the Bhabha Com-
mittee points out that although we
have got elaborate provisions, they
are all dead letters and they are not
practised in operation. If you turm to
page 191 of that book you will find
that the Bhabha Committee says:

“There is no obligation on the
Registrar or any other authority,
including the Capital Issue Con-
troller, to scrutinise it with the
result that the specific require-
ments of section 93 are often more
honoured in the breach than in

, their observance. It is true that
it is open to the directers and the
shareholders to go through a pros-
pectus and if they find that it does
not comply with the provisions of
section 93 to invoke the aid of the
law and to bring the promoters to
book.”

But the point is that it is against
human nature that the directors who
are the promoters will take action
against themselves. Because of the
state of public opinion in our country
and because’of the fact that the un-
fortunate shareholders are mnot vigi-
lant and alert and they are under a
serious handicap and hence they do
not take any interest in the affairs of
the company, therefore all these pro-
visions have become dead letters. A
large number of cogent arguments
have been put forward by the eminent
members of the Bhabha Committee
and they wind up by saying:

“We fully endorse these obser-
vations and consider the absence
of a competent and independent
financial press is an important
additional reason for the establish-
ment of an appropriate Central
Authority to keep under review
the developments in company for-
mation and management that take
place from time to time.”

The question is, what is to be done?
It is absolutely clear that a central
organisation ably equipped and com-
posed of very eminent persons who
can command confidence should be
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set up. That is the question that this
House has got to answer. In England
they have got a Board of Trade. You
are conferring very wide powers of
investigation, inspection angd all
that. In England all that is
done under the orders of the
Board of Trade. The Board of
Trade considers the matter; it is
absolutely independent and free
from political influence and political
control and there is no charge of
corruption, favouritism, jobbery or
nepotism. If you simply make it over
to the Minister and the bureaucracy,
can you ever say that it will be
immune from all these influences and
malpractices? ,The Board of Trade
functions in England as a Central
Authority and they point out that.it
is a very desirable thing. Look at
America. In the United States of
America, they have got that Security
snd Exchange Commission. They are
constituted under the Securities Ex-
change Act and they really do many
things in connection with the adminis-
tration of company law.

Shri M. C. Shah: Do you mean to
suggest that it is a statutory
authority? '

Shri N. C. Chatterjee: I tuke it tha:
the hon, Minister has read the Bhabha
Committee’'s Report. The Bhabha
Committee put before themselves two
pointg of view, One is covered by hav-
ing a central department dealing with
joint-stock compénies or by having a
central statutory authority.

Shri M. C. Bhah: I am not referring
to that. You were referring to the
Board of Trade in England. I wanted
to know whether you suggest that that
Board of Trade is a statutory authority
independent of the Government,

Shri N. C. Chafterjee;: 1 am only
suggesting that the Bhabha Com-
mittee’s main recommendation should
be implemented. In para 257 at page
183, the Bhabha Committee have said:

“We have considered both these
1ypes of organisation and we are
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definitely of the opinion that a
statutory authority  will create
more confidence and possess more
elasticity and initiative.”

The first thing is this. We are tak-
ing so many powers. Look at the
gamut of powers; they are so extensive
and so wide. Naturally you cannot
formulate all the definitions and take
care to enact the restrictions and con-
ditions. You have got to leave its
administration to somebody. There are
80 many companies and so0  many
managing agents; and there are so
many restrictions you are putting in.
Naturally there will be many appli-
cations for sanction and approval.
Step by step, if you look at them, you
will find that you have put in any
number of restrictions. Rightly or
wrongly, we have incorporated them.
The question is, how is it going to be
realy operated. Who is going to
operate this Act? Who is going to
decide these things? Is it possible for
any Minister to do it? Or for any
Deputy Minister or Minister of State,
however capable he jis? Therefore,
you will have to give it to somebody.
Who is that somebody who has got to
do it?

Shri N. C. Chatterjee: No Shah can
do it—either M. C. or C. C.

Shri M. C. Shah: M. C.

Shri N.C. Chatterjee: The only thing
is, the major issues of economic policy
relating to the private sector in India's
economy must be decided by the Gov-
ernment.

Shri M. C. Shah: C. C. cannotdo it;
M. C. can do it.

Shri N. C. Chatterjee: We accept
that position. The Bhabha Committes
says:

“But, once these issues of econo-

the application of the accepted
principles to individual cdmpanies.
whether in respect of.their for-
mation or warking should, in our
view, be the responsibility of a
quasi-independent authority which
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will examine the technical pro-
blems involved, in as detached a
manner as possible and be guided
solely in this regard by the general
directions given to it in an Act or
in a recorded executive decision of
Government as a whole.”

I submit that that is the correct
approach. That is the only thing
which will make this Act an operative
instrument, which will bring about the
desired reform. It ig no use simply
squashing the managing agency, say-
ing that some of them have misbehav-
ed, or are guilty of malpractices. You
must put your own house in order.
You must provide a machinery where-
by this Act can be put into operation.
In the Bhabha Committee, we had a
gentleman who was very critical of the
managing agency, the directors and
the malpractices, whose experience
and knowledge was almost unique.
That Committee says:

“It is only in this way it can
maintain its independent charac-
ter, avoid suspicion of biag or
partisanship in the discharge of
its functions.”

Otherwise, you can have any amend-
ment of the company law, you can
put in any number of restrictions, you
can put in any number of quali-
fications, you can tighten the loop-
holes as much ag possible; it will be
all futile unless and until this cardinal
principle is accepted. Idoubt whether
the Bhabha Committee would have re-
commended these drastic amendments,
regtrictions and qualifications, pen-
alties and the one hundred and ome

things. All of them have been put in, ~

They would have never recommended
them unless Parliament would accept,
or those responsible for the refor-
mation of the company administration
accept, this cardinal, basic, pivotal

dinal recommendationisan indepen-
dent statutory Commission, consisting
of people ¢f somestanding and in-
tegrity, who can inspire confidence, to
whom  these applications can
be  made. We  have de-
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clarcd  today  that the manag-
ing agency cannot be heritable. No
testamentary instrument can be made.
At the same time, naturally, a manag-
ing agent will not be immortal. If he
dies, it has to go to somebody. The
son may be good. The next heir may
be good or may be bad. Who is to
decide it? You have to give it to some
independent authority who can bring
his detached mind, his unbiassed mind
to bear on the matter. Therefore, it
is a judicial approach which is neces-
sary. Hecango into all these facts.
Therefore, this Committee has recom-
mended: let us have a Commission, an
independent statutory Cqmmission and
give them responsible functions.

What are the functions? The Com-
mission should carry on such functions
as may be entrusted to it under the
future Companies Act. That is the re-
commendation. They are pointing out
the main functions of this Com-
mission :

“(a) the powers of inspection
and investigation which we have
recommended on the lines of
sections 164 to 175 of the English
Companies Act.”

We have got them; we have incor-
porated them. We have gone farther
than the English Act. T am glad that
Parliament has done it. But, who is
going to enforee it? Would you leave
it to a Minister, to an Under Secretary
or any other departmental head or
some kind of Advisory Committee,
which nobody knows how it will be
constituted, who will advise and
how long he will advise?

Shri M. C. Bhah: Unfortunately, you
were not here when the whole thing
was explained in reply to the general
discussion.

Shri N. C. Chatterjee: I am not satis-
fied with that explanation. I am ask-
ing this Parliament. This kind of
‘thing will lead to making this Act
a money-making machine for some-
people. This will lead to jobbery; this
will lead to favouritism; this will
lead to blackmailing; this will lead to-
undesirable practices, much more un-
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desirable than what prevails in the
private sector. Suppose there are
two rivals in a particular field. Whean
a managing director’s remuneration is
increased, you have got to  apply.
Suppose there is a board of directors
and it is being enlarged; you have got
to have approval. Even if you pay an
zdditional allowance of Rs. 100 you
have to come to the Government. You
have enlarged the scope of executive
discretion in this respect. It is
absolutely clear that that cannoi be
left to one man;that cannot be left to
the tender mercy of bureaucracy.
Therefore, the Bhabha Committee says
that this inspection and investigation
must be the main function of the Com-
mission. I*think there is an amend-
ment tabled by somebody which says,
don't exercise this power of investi-
gation unless and until a commission
goes into the matter. In England, only
the Board of Trade has got this power.
Under the relevant section of the
English Act, only the Board of Trade
can appoint one or more competent
Inspectors to inbestigate the affaics,
and they go into the matter and then
they decide. There is the control of
the Board of Trade over ligquidation
in England. The Board of Trade nas
supervision over the winding up pro
ceedings. This is a very extensive,
You can ruin a company by ordering
investigation. Its commercial credit
is gone. You can finish a big com-
mercial house if you appoint an in
vestigator to investigate into the affair’s
of that company. Can you give it to
somebody? I submit that that should
be the main function of the Com
mission. Do not arrogate this power.
Do not give it to a Minister or his
understudy or any departmental
head.

Then: .

“(b) the powers and duties
arising from the accounts pro-
visions of the Indian Companies
Act, including in particular such
matters as the appointment of
auditors,........etc,

(c) the supervmtm of winding
up proceedings,
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This should be given, accordiog te
ihe Bhabha Committee, to this Com
mission:

“(d) the study of balance sheets
and profit and loss accounts of
companies with a view to deter.
mining to what extent they con-
form to the requirements of the
Indian Companies Act in this be-
half;”.

They have themselves recorded a:
finding that most of these salutary
provisions have not at all bean
effective because there was no real
machinery. If you have got a real
machinery, that would do it. Putup a
real machinery and ask them to study
the balance sheets and fina ow
whether this Act will be lmplment-
ed or not.

Then—and = this is
portant:

“(2) The Commission should
also keep the investment markets
in the private sector of the econo-
my under continuous obser
vation...."

If you will kindly look at my
rmendments, 1116, 1118, 1122 and
1123, I start by saying in amendment
No. 1116:

“For the purposes of this Act,
the Central Government skal'
establish a Central Authority
called ‘The Corporate Invest-
ment and Administration Com-
mission’ which shall consist of
not less than five whole-time me:u-
bers appointed by the Ceniral
Government and one of them shall
be nominated by the Central Gov-
ernment to be the Chairman there.
“."

Thir name " have taken from the
Bhabha Committee’s recommencaiion
itself. The Bhabha Committee save
that such an authority should he set
up. 1 am simply giving the power to
the Government to appoint it. Make
it a term appointmert. They should
have these functions. Then, please
look at amendment No' 1118:

“Conditions of service of mem-
bers of the Commission ete.”

very ime
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I have said that they must havc

.adequate staff, that each Member
:shall be for a period of five years
.and that he shall be eligible for
re.appointment for a second periid of
.5 years. Give them security of tenure;
give them a position equivalent to tnat
of a High Court Judge or Supreine
‘Court Judge so that *they will not be
-emenable to executive influence or
political control or some kind of un-
-desirable influence.

Then, look at amendment No. 1122.
It is about appointment of officers and
other employeas and sittings of the
~commission. There should be no ob-
jection to that. They have got to get
a proper staff. Then, 1123. [ draw
-your attention to that, and I draw the
attention of the hon. Members. it
rrearis:

“(1) The Central Government
shall refer to the commission for
-enquiry and report all matters for
which the approval, consent or
sanction of the Central Government
.ig required to be taken under this
Act.”

That is the basic, cardinal recom-
mendation of the Bhabha Committee.
"They say: we are going to confer, we
-are going to recommend the confer-
iment of such wide powers, uncanalis-
ed powers, extreordinary powers om
‘the Government on one condition that
you shall have an independent com-
‘misszion, a statutory commission to
-whom these matters shall be referred.
Do not make your consent, the con-
sent of one man or one officer, the con-
sent which the Parllament should sanec-
-tion.

Then, secondly, I have pointed out:

. “The Central Government may
refer to the Commission any other
matter arising out of the adminis-
tration and working of this Act for
enquiry and report.”

Then, if you kindly look at sub-
-clause (3) of the amendment, I have
taken up practically the maln recom-
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mendations of the Bhabha Committee:

“(3) It shall be the duty of the
Commission—

(a) to determine in which case the
powers of inspection and in-
vestigation should be exercis-
ed under sections 234 to 250
of the Act.”

That is also the English Act. That
is their clear recommendation:

“(b) to supervise the winding up
proceedings of companies”.

They say sometimes ligquidators do
not dp their duty. You kfiow, Sir, as
a lawyer, how liguidation proceedings
are not properly conducted, and there-
fore there should be some independent
commission to supervise that:

“(¢) to study the balance sheets and
profit and loss accounts of
companies with a view to de-
termining to Wwhat extent they
conform to the requirements
of the Indian Companies Act,
keep under observation the
investment markets in the pri-
vate sector, undertake a sys-
tematic study of prospectuses,
of the terms and conditions of
new issues of capital, apnd
make reports thereop to the
Central Government.”

These are very vital matters. It is
no use simply setting up a commission
but give them these specific functions.
Make it a statutory obligation. They
should report to the Government, snd
they should report also to Parliament.

Then, amendment No. 1125—Powers
of the Commission. I have conferred
upon them very wide powers, and Gov-
ernment is giving almost the same
powers, under clause 411 fo the advi-
sory commission.

Then look at 1128, thaf is penalties,
and lastly 1127 that is the immunity
section, At page 198 of their report,
the Bhabha Committee point out that
ma.tlmrelatin;toﬁestockmehm N
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in England are deslt with in the Board
of Trade. .Then they say:

“One important task of the
Commission should be in course of
time, to build up a cadre of train-
ed technical and administrative
staff competent to analyse and
study prospectuses, company ac-
counts—and problems of invest-
ment, finance. It should also be
the duty of the Commission to pro-
vide the technical personnel need-
ed for the regional offices and ar-
range for the post-entry training
of all such technical and adminis-
trative staff.”

1 am respegtfully submitting that
Government owes it to Parliament,
owes it to the country to clearly state
why they are accepting all the recom-
mendations except this. There are 2
thousand recommendations, Yu:;t are
accepting all of them. Why don't you
accept this basic recommendation?
Why don’t you accept the cardinal re-
commendation? They say that all
their recommendations are based on
this basic recommendation that there
shall be sn independent commission,
a statutory commission, so that there
will be immunity from malpractices,
immunity from dishonesty in the pri-
vate sector and also immunity from
possible dishonesty in the administra-
tion of the Act, from graft, from cor-
ruption, from favouritism, from job-
bery. Why do you accept all the re-
commendations but do not accept this
basic recommendation? They have
been continually pressing that it will
be absolutely futile to have a big com-
pany law or a big company code and
to have all' this attempt to plug the
loopholes, to make the private sector
shorn of all its abuses unless and untfl
you accept this recommendation that
there should be a statutory commis-
sion. Nobody is going to take away
the powers of the Government to de-
termine economic policy. They them-
selves say that and we admit it. There
is no question of trespassing on that
power. You have got this kind of wide
array of powers. The periphery of
powers has been extended, you know,
Sir, very widely. You have got even
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in section 409 today. You may
remember what are the powers
and how many times we have
toe go to Government for all
these things. Clause 258 is regarding
increase in the number of directors.
If you increase your directorate from
six to seven, you have got to go to
Government for sanction, Then 267
and 268, Any amendment of provision
relating to managing directors must
require Government approval. Ap-
pointment of a director after the com-
mencement of the Aect will require
Government approval. Then 309, 310.
Increase in remuneration must require
Government’s sanction and so on.
Therefore, what I am submitting is
ttﬁx,thattheremustbemcogent
explanation. What is the difficulty in
accepting this recommendation which
is obviously for the purpose of really
workingtheActinnuﬁdactnqm
ner, ensuring an independent judg-
ment to be brought upon it consistent
with the main formulation of govern-
mental policy——there is no doubt about
k—and thereby to secure ali the ad-
vantages and eliminate all = possible
chances of abuse and other things?

Onethingluushttopntntmt.’l'o-
dayaomeammdmmtiammtedor
moved by Shri Shah with regard to
clause 407. I think it is No, 1133.
Would it be necessary
tain the first clause? Cannot the Gov-
emmenthkethemhunotm
posuableopp\rusionormimm
if a minority comes up before the
Government? 1 am supporting the

the proviso should be really made the
operative part of the section. Under
clause 407, Government can appoint
two directors wh

oppressive or which is prejudicial
Obviously that will be done at the in-
stance of the minority, one-tenth of
the total voting power. If you are

given the right, we have provided for
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[Shri N. C. Chatterjee]

optional, proportional representation.
Have you got proportional representa-
tion?”  The answer iz "No”. Then
the Government can order for propor-
tional representation, and say:
“Amend vour articles, and have
it within three months”, that is,
really compel them to adopt propor-
tional representation. When you are
taking that power, do you really want
the other power, that is appointing
directors yourself?

Shri M. C. Shah: As long as those
articles are not amended and the
directors are not appointed.

Shri N. C. Chatterjee: If you look
at arrendment No, 1133 I do not think
that .is the meaning of the amend-
ment.

It simply says:

“Provided that in lieu of pas-
sing an order as aforesald, the
Central Government may, it the
company has not availed itself of
the option given to it under sec-
“tion 264...", '

—that option is the option of pro-
portional representation—

- “...direct the company to amend
its articles in the manner provid-
ed in that section and make fresh
appointments of directors in pur-
suance of the articles as so amend-
ed, within such time as may be
specified in that behalf by the
Central Government.”

That is, if any representation is
made by a minority that they are not
being fairly treated or they are being
oppressed, Government will ask: “Have
you got proportional representation?”
The answer is “No”. Government
orders: “We give you three months’
time within which you must have pro-
portional representation and themn
elect your two directors.”
power is given, I would ask the hon.
the Finance Minister to consider whe-
ther there is any necessity for taking
the other power of nominating the
directors themselves, It is a very,
very... -
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The Minister of Finance (Bhri C. D.
Deshmukh): The very simple answer
is, there are two conditions there, the
safeguarding of the interests of the
minorities and the carrying on of the
business of the company so as to safe-
guard the public interest. Now, so
far as the representation of minorities
is concerned, the system of propor-
tional representation may serve the
purpose. But where that is not the
main end, but the main end is to se-
cure public interest, it may be that
the appointment of government direc-
tors may be a more direct way of deal-
ing with the situation then asking
them to elect representatives on the
basis of proportional representation.

Shri N. C. Chatterjee: That is not
the clause. If you look at the clause
it is “in order to prevent the affairs
of the company being conducted either
in a manner which is oppressive to
any members of the company” (that
is the minorities' representation) “or
in a manner which iz prejudicial to
the interests of the company”"—not
public interest,

Shri Jhunjhunwala: Company means
publie,

Shri C. D. Desbmukh: What I meant
was you might say the shareholders
generally, not minority interests.

Shri N, C. Chatterjee: May I take
it that even when there is proportional

Shri C. D. Deshmukh: It is conceiv-
&ble that the affairs of the company
may not be well locked after irrespec-
tive of majority or minority.

Shri N. C. Chatterjee: That is, even
when the minority has got propor-
tional representation, even then there
Shri C. D. Deshmukh: That is right.
Shri N, C. Chatterjee: And Govern-
ment will have to nominate share-
holders only as directors?

Shri C. D. Deshmukh: That is right.

Pandit Thakur Dag Bhargave (Gur
gaon): The present amendment of
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Government is that in lieu of exercise
of this power of appointing two diree-
tors...

Shri N. C. Chatterjee:
was a substitute,

Pandit Thakur Das Bbargava: Ac-
cording to the present amendment of
Government, both the powers cannot
be exercised together simultanecusly.

Shri C. D. Deshmukh: That is right.
Shri N. C. Chatterjee: “In lieu of

passing an order...."”

. Chairman: "“Until new directors
are appomted in pursuance of the

I thought it

Shri C. C, Shah: Even though the
option about proportional representa-
tion may have been already exercised
by the company, when an application
is made under clause 407, it does not
take away the power of Government
to appoint two directors—though Gov-
ernment will not exercise both the
powers simultaneously,

Shri M. C, Sbah: That is right.

Shri Kamath (Hoshangabad): M. C.
after C.C.!

Shri N, C. Chatterjee: The Govern-
ment amendment reads:

“In case the Central Government
passes an order under the proviso
to sub-section (1), it may, if n
thinks fit, direct that until new
directors are appointed in pursu-
ance of the order aforesaid, not
more than two members of the
company specified by the Central
Government shall hold office as
addltional directors of the com-
pany”.

the
power toﬂxthe time-limit, and you .
tha

fix the time-limit, I3 it necessary
during the interregnum of two or
three months you should impose two
more directors? We are trying to
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vitalise the shareholders, we want to
have a vigllant democracy. It will not
therefore be fair or proper to do this.

One thing more. This matler was
duscussed, and I woula ask the Finance
Minister to give some assurance to
the House and the country as to what
would be the real set-up. There musé
be a proper staff. Whether you call it
a statutory Commission, or advisory
Commission, or independent Commisg-
sion, or the truncated Commissien
which they are thinking of, there must
pe proper staff. And you must have
all the financial institutions interested
or relevant in this matter under one
administration. “Otherwise there will
be difficulty. So far as I understand,
banking and insurance are now being
kept separate out of this Company
Law administration. But the other
day a point was made by Shri Asoka
Mehta that there are great abuses be-
cause of possible interlocking, the
directors running one company and
also guiding the affairs of a banking
or an insurance company, which is un-
desirable. Cannot something be done
to ensure that ull these things be
brought under the same Department,
so that that Department functioning as
an auxiliary to the Company Law
administration, can bring up all these
cases and all these malpractices can
be properly loocked into and weeded
out? I think, it will not be right to
keep banking and insurance separate
from Company Law and thereby give
a chance for all these kinds of un-
desirable practices to continue.

Shri Ramachandra Reddi (Nellore):
Within the four hours’ time allotted
for this group of clauses I thought
there would be very little time left
to others between C.C., M.C. and N.C.

Shri M. S. Gurupadaswamy (Mysore):
M.C., N.C. and C.C.

Mr, Chalrman: If only Members
speak on their own amehdments and
not repeat what others have already
said, I think the time will be gqutte
sufficient,
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there whether I had any proposal to
make. I promised to make the pro-
posal when the clause by clause dis-
cussion was taken up. And here
have got my amendment No. 383 for
clause 409 suggesting the following

—t

(i) One retired High Court Judge
or Supreme Court Judge with
special knowledge of Com-
pany Law who will be Chair-
man of the Commission.

(ii) One selected by the Govern-
ment from & panel of five
names suggested by the Fede-
ration of Indian Chambers of
Commerce and Industry.

(ili) One industrial economist not
in government service,

(iv) One representing
holders., ~

share-

(v) One representing labowur.

This amendment does not encroach
upon the powers of the Government to
nominate several people on this Com-
mission. Thi? Commission is going to
be given enormous powers, and as
such the several sectors of industry
would like to have the necessary re-

not easily known and as to the sectors
from which they will be chosen is
quite clear.
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the time being I should be
with a Commission nominated by the

Government in the way suggested by
me,

In the present circumstances delays
should be avoided in coming to con-
clusions by & Commission like that.
And it is possible that a statutory
Commission may take a longer time
to dispose of things than a Commis-
sion like the one suggested in my am-
endment. As a matter of fact, in busi-
ness time is money, and if the usual
delays are caused there will be 3o
much inconvenience in all sectors and
alsg in the development of industry.

In the matter of procedural delays
there may not be the same amount of
delay in a Commission as suggested
by me as there would be in a statu-
tory Commission. The disposal might
be more direct and more speedy, and
therefore a Commission ag described
in my amendment might be quite suffi-
cient for the time being.

As a matter of fact, when several
changes in the Company Law are
made, it is possible that matters have
to be shaped very carefully and deci-
sions given wvery carefully and also
speedily. In that view I have given
notice of this amendment and I com-
mend it to the Government.

1 pM.

Shri K. P. Tripathi: (Darrang): [
have given two amendments in my
name. The first is amendment
No. 439 seeking to introduce a new
clause 407TA. The other is amendment
No. 548 seeking to introduce a new
clause 408A. My first amendment
seeks to provide that Government be
given the power to nominate repre-
sentatives of trade unions as directors.
My second amendment seeks to give
power to appropriate Government to
prevent change in employment condi-
tions of workers when company

+ changes hands. From the point of view

of the working classes, I consider that
these two amendments are of the
utmost importance,



12603 Companies Bill

With regard to the participation of
workers in management, there has
a great deal of discussion in this
House before. This participation has
been suggested in three ways. The
first was the workers becoming share-
holders and electing directors out of
themselves. The second was the di-
rectors being  elected. And the
third vne is what I have placed before
this House. I consider my amend-
ment in this regard to be the most
modest of these three ideas.

Shri K. K. Basu (Diamond Har-
bour) : Government have no love
for modesty.

Shri K. P, Tripathi: | agree. But
they may have love for justice.

Shri K. K. Basu: That is an illusion.

Shri K. P. Tripathi: Now, the first
suggestion was the election of direc-
tors by the shareholders to be consti
tuted of the workers themselves. I
could not accept this suggestion, be-
rause I felt that in the present coudi-
tions of trade union mouvement in
India, where a large number of work-
ers in every unit are not yet members
of the unions, it is possible that mak-
ing the workers shareholders and
giving them the right to elect would
make them liable to intrigues by the
management itself, with the result
that the unions would split thereby;
and instead of this being a right, it
might become a liability. It is not
that I am opposed to workers being
shareholders, but m the present state
of things, I feel that the Indian trade
unions are not in a position to with-
stand this danger. This would be
a benefit, but this can also be g dan-
ger. So. I could not support that idea.

The same difficully is there with
regard to election of directors ¢s well.
I it is possible for the management
to Interfere directly or indirectly in
the electi of shareholders E d
of the workers, the same thing would
be true even when the workers’ direc-
tors are elected in the manner sug-
gested. The employers would be In
a position to affect the elections, and
it would be to their interest also to
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affect the elections. Therefore, here
also, there is a great danger. That
is why I have resorted to the third
method.

In this method, I have kept the
matter outside the purview of the:
employers. 1 have merely said that
if in any industry, 50 per cent or-
more of the workers are organised in
a trade wunion, then the workers
should be entitled to have directors..
The workers should suggest the names,
and it should then be open to Gow-- ~
ernment to nominate two directors-
from out of them. In this method,
the power lies with Government. In.
every company, the workers do not
automatically become entitled to elect
directors. Only if 50 per cent or-
more of the workers are properly
unionised, are they entitled to have
directors? Even then, it is the Govern-
ment that will have to appoint the
directors. If Government find that
fitty per cent or more of the workers
are unionised, and they have properly
elected the persons, then Government
nominates the persons. In this case,.
the danger of interference by the-
management would pot be there.

Shri N. Sreckamtan Nair (Quilon
cum Mavelikkara): What about the-
danger of Government interference?

Shri K. P. Tripathi: The names wil}
not be suggested by Government.
The names will be suggested by the-
workers, only the nomination will be-
by Government.

Shri K. K. Basu: There should not
be pre-Ministerial appoinments.

Shri K. P. Tripathl: I agree. But
then here the right of the unions is
safeguarded, because it is the unlon
which selects the nominees. Further,
it is safeguarded from interference-
by the gement, & it is the
Government that nominate the direc-
tors, and there is no election taking
place in  which the rompany may
interfere.

Therefore, 1 think that within the-
present bounds of possibility, the-
amendment which I have suggested to-
the one which is the best possible.
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{Shri K. P. Tripathi]

If Government would see their way io
accept it, 1 think it would be a nice
thing. But Government have taken
the position that such an idea is now
before the Planning Commission, and
-therefore they are mot in a position
to take any steps right now, But I
~humbly submit that we have to g0
ahead. We cannot be waiting for what
may or may nct be decided by tihe
Planning Commission, It is for Gov-
ernment to make up their minds.
If Government really mean that
workers are shareholders in industry,
ihen they should take this first step
.and put this into action. And where
.are we to begin it? It is in this Bill
that it can be begun first. And it
‘would be a right step if Government
begin it here and now.

Government have also stated that
they will come forward with further
amending Bills if necessary. I would
like to say that if Government accept
this right, right now, then it will be-
.come a part of the Act. Later on.
if Government consider that some
changes might be necessary, then it
‘would be possible for them to bring
:small amendments.

Now, why are we so much bent
upon saying that the workers should
jave participation in management? I
personally think that the type of
-participation of workers in manage-
ment, which obtains in Yugoslavia, is
the right one. It is not exactly parti-
cipation. but it is direct management
by the workers themselves. I think
-that is the healthiest way in which
workers can become owners or mans-
gers of industries, But what I have
suggested in my amendment is only a
shorter step. It is merely participation
in management with only two direc-
fors out of many; these two directors
-will not be able to control policy, but
-they will merely be able to represent
their points of view. A question
might be asked, why bother about
this. But tife reason is obvious.

In India, it will be  realised, the
wage structure is different from what
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obtains in other countries of the world.

~In India, we have not yet gone out

of the mimimum wage structure, and
a part of the profits are annually
adjusted towards ‘bonus. Now, this
bonus is regarded as deferred wages.
it is a part of the wages that might
have 'been paid as wages earlier, but
which were not pald because the
industry did not fee] that it could pav
it earlier, but it felt that if it paid
then the cost structure might become
too heavy. At the end of the year
only, the industry pays out of profits
what it should have actually paid
out of the cost structure. Therefore,
instead of the theory thaw workers are
shareholders in industry in actual
practice, in India, as a result of the
prevalent system of wage payment,
the system has grown that workers
are being regarded by the tribunals
as shareholders ir the profits by way
of bonus. Whenever the gquestion of
bonus arises, a great deal of comment
is .made with regard to the balance-
sheets. A tribunal for the sugar indus-
try was forced to comment that the
accounts were not kept in proper
order. .It was unfortunately discover-
ed that the accounts were not proper-
ly maintained.

With regard to buying and selling
commissions and agencies also, it has
been found that often things are pur-
chased and shown as purchased at a
higher price than what is actually
prevalent in the retail market.

Therefore, from all these points of
view, it is very necessary that if
workers’' interest is to be safegucrd-
ed, they have to be represested in the
management, so that they may know
from time to time how the affairs of
the company are being managed.
Then only they will be in a position
to prevent—not merely check, but
also prevent—abuses which reduce
their total annual earnings, which are
the result of bonus. It seems it has been
the policy of Government themselves
to say that bonus is a deferred wage.
Since Government themselves have
set up tribunals in order that bonus
may be given, since it is Government's
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policy tket accounts should be kept
properly and checked, I think it is
very necessary that Government's po-

* licy should lead to the conclusion that
workers may be participants in ma-
nagement so that they may safeguard
their interest. I therefore humbly
submit that the House and the Gov-
ernment should consider and accept
such amendment.

With regard to amendment No, 548,
it says that the appropriate Govern-
ment should have power to prevent
change in employment condjtions of
workers when a company changes
hands. It has been discovered.in the
last few years, particularly after in-
dependence, that a large number of
companies have been changing hands.
As soon as & company changes hands.
the new employer comes and says, ‘1
do not know these employees. I do not
know these workers, because the con-
tract for employment was between the
old workers and the old employer’.
Therefore, when the new management
comes, there is no more contract and
every employee must re-contract him-
self so far as employment is concern-
ed. In this process, & large number
of people dare retrenched, the existing
conditions of service are changed and
there has been a great deal of unrest
in the industrial world with regard to
this. As a matter of fact, on this
questiom the INTUC subrnitted =
memorandum to the Joint Committee,
but unfortunately, this point has not
been included in any provision of this
Bill. It is very necessary that when
companies change hands, the working
conditions and wageg of employees
should continue. The company should
change hands as a running concerm.
and if it changes as running what
is the concern? The concern, of course
is the worker, Workers are included
in the concern. It is mot the policy,
s0 far as I understand, of Govern-
ment to create any industrial unrest,
to create any unemployment. It is for
this reason that Government have
had the Industrial Disputes (Amend-
ment) Bill passed, which has provid-
ed for lay-off compensation to re-
trenched workers, Therefore, Govern-
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ment policy in the last few years has
been to provide -continued employ-
ment and suitable conditions of em-
ployment to workers. I beg to submit
that when a company changes hands
the new entrant, the purchaser, steps
into the shoes of the seller. Therefore,
all the liabilities which the seller had
should be shouldered by the pur-
chaser; otherwise, this unrest and this
uncertainty will persist over a large
section of our industrial world. In
particular, foreign concerns are sel-
ling out in many uneconomic sectors,
and Indians are coming in there. This -
uncertainty has to be set at rest
Therefore, I have suggested in my
amendment that when there is a sub-
stantial change in employment condi-
tions by reason of the changeover—-Y
have not said that if one or two per-
sons are discharged, thig clause should
apply—Government should have the
power to prevent it. My amendment
says:

“Where a complaint is made to
the appropriate Government by
any organisation of workers or a
trade union that a company, or a
business or industrial unit of the
same, has been sold or is about to
be sold or transferred involving
wholesale or substantial change in
employment conditions including
discharge or retrenchment of work-
ers...”

So I have not made out a case for
retaining every individual worker, but
only that when a person purchases a
concern, he should also take over the
liabilities.

Shri C. D. Deshmukh: May I ask
if this is excluded from the purview
of the Industrial Disputes Act or any-
thing like that?

Shri K. P. Tripathi: Yes, it is ex-
cluded from the purview of the Indus-
trial Disputes Act, because the Aot
refers to relation between the emplo-
yer and the worker. When a new per-
son comes jn, there is no velation bet-
ween the employer and the worker,
berause it is governed by a comtract.



12609  Companies Bill

Mr. Chairman: When he steps into
the shoes of his predecessor as regards
rights etc., is he not also responsible
for this?:

Shri K. P, Tripathi: So far as own-
ership is concerned, he steps into the
shoes of his predecessor. But so far
as liability arising out of the con-
tractual relationship between workers
and the employer is concerned, it is
said that no such liability arises,

Shri Tulsidas (Mehsana West): How
can it be? The company is the same.

Bhri G, D. Somani (Nagaur-Pali):
The company continues, How can it
be avoided? This question does not
arise.

Shri K. P. Tripathi: My friend says
the gquestion does not arise. As a
matter of fact, this question has arisen
as a result....

Shri K. K. Basu: In a large number
of undertakings, there is no definite
contractual liability between the ap-
pointing authority and the employees.
It is more or less just a letter issuea
or something like that, It is not a
regular contract, When the next man
steps into the shoes of the employer.,
he knows that there is no regular
contract. If there is a definite contract,
the new man who steps into the shoes
of the employer is cerisu.nly bound by

. that contract.

Shri Tulsidas: Exactly.

Shri K. K. Basn: But, usually in
most of the undertakings, there is no
such contract.

Shri Tulsidas: The person who buys
the shares of that company automati-
cally steps into the shoes of the seller
for all these purposes.

Shri K. K. Basuy: That is true. bur
in most of the cases there isno defi-
nite contract, so far as the employees
are concerned, except that the ap-
pointing authorlty may be going by
the rules or laws. Therefore, when a
new man comes, he says, ‘I do not
know what, was the undertaking my
predecessor Had given. You must
accept my terms’. That is the diffi-
culty.
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Shri K. P. Tripathi: I am speaking

from experience. This question has
arisen as a result of the sale of =»
targe number of tea gardens. When
we approached the Government or the
iribunals, they said they had no jurls-
diction in the matter. Therefore.
there is a great lacuna; legally. there
is no protection for workers when such
changegs occur. I do not know how
Shri Tulsidas or Shri G. D. Somani
says that this case is protected and,
therefore, the question does not arise.
So far ag T understand, when a com-
pany changes hands, the purchaser be-
comes entitled to all the rights under
the company, So far as relations bet

ween the workers and the old em-
ployer are concerned, that liability
is not shouldered, and if the em=
ployer does not want to shoulder
that liability, there is no law by
which he can be made to shoulder it

Companieg Bill

Shri C. C. Shah: There is a little
confusion of thought. Transfer of one
company from one person to another
takes place in two ways. One is where
the purchaser takes over the shares;
then the company contlnues as a legal
entity and all the obligations of the
company devolve on the mew owner.
But where the new purchaser pur-
chases only the assets of the company
w:thou.t its liabilities, during winding
up, for example, if the liquidator sells
only the assets of the company, machi-
nery and so on......

Shri Tulsidas: That is a different
thing

* Shri C. C. Shah:....In such a case, a
question like the one the hon. Member
has referred tp will arise.

Shri G. D. Somani: kxactly.

Shri K. P, Tripathi: I am also say-
ing ‘assets of the company’. These
assets can be purchased mot merels
in the process of liguidation but also
in the market. Now, tea gardens have
been sold by auction in Calcutta bhe-
cause it has been found that by aue-
tion the price fetched is many timed
more than by negotiation, It is for
this reason that in this case also there

is no protection. If a person goes an
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purchasing shares bit by bit what
happens? First, he becomes a direc-
tor of the company along with the
existing directors, then he has two
directors, then three, then four; in this
way, he comes into contact with the
workers before the company iz sold
out. Therefore, the relationship is al-
ready established. What is happening
today is sell-outs. When they occur
on auction or in the open market, in
that case the new purchaser suddenly
cornes cn the scene and he says that
there is no pending contract between
himself and the old workers, So far
as | snow, under the existing laws
there is no protection. Therefore, I
have suggested in this amendment
that the Geovernment should have the
pcwer in such cases, where wholesale
or substantial change in employment
conditions including discharge and re-
trenchment of workers occurs, to step
in and say that the old conditions
should be maintained.

Shri C. D. Deshmukh: You say that
transfer of assets should not take
place?

Snri K, P. Tripathi. Not at all, The
transfer of assels takes place and the
purchaser has come into ownership.
But what about the condition of the
workers? Take, for instance, the
case of a man purchasing tea gardens.
He says the old employees should go
and he will bring his own employees.
The old employees have no remedy.
I do not think the workers are re-
garded as assets. Only property is
considered as assets. 'The workers
are regarded as liabilities. If my
friends had considered the workers
as assets the whole history of India
would have changed.

Shri K K. Basu: And then you
would not be here to argue their case.

Shri Ku P, Tripathi: I therefore ask
the Finance Minister to consider this
question. Supposing a tea garden is
sold and the new owmer says that he
will bring in his own employees and
5000 workers are retrenched. It is not
done generally with regard to ordinary
workers, But, it is done with regard
to salaried workers. The number of
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the salaried class is less and they
want to bring in their own friends and
relations, I say that wherever a sub-
stantial change occurs the Government
should have power fo step in and pre-
vent it,

Bhri C. D. Deshmukh: You mean
higher salaried employees?

Shri K. P. Tripathl: No.

Shri C. D. Deshmukh: Those who

are classed workers under the Indus-
trial Disputes Act?

Shri K. P. Tripathi: Exactly.

Shri C. D. Deshmukh: It is usual to
bring in as workers people drawing
less than—I do not think any change
has been made—may be Rs. 300 a
month, Do they bring their relatjves
to these jobs?

Shri K. P. Tripathi: Relatives or
people in whom they are interested.
There was a casé in which all the
clerical employees were discharged.

Shri Punnoose (Alleppey): Manusl
workers are also discharged.

Shri K. P, Tripathi: In tea gardens
this has not been done. But, in the
town areas this may happen. It may
be to the interests of the new owners
to discharge the old workers and to
bring in new workers.

shri Punnoose: In Travancore-
Cochin State actually this happened.

Shri K. P, Tripathi: I am not talk-
ing about the management, the mana-
ger or the Assistant Manager because
they are confidential services, They
have to be in close confidence with
the management. The new manage-
ment has every right to change them.
But, I am talking about workers who
are within the purview of the Indus-
trial  Disputes Act and who find no
remedy in these circumstances, For
them it is very necessary that such
a provision should be there.

You will see that in sub-clause (2)
I have provided that the appropriate
Government shall have power to make
any interim order pending any en-
quiry, Supposing you make an appli-
cation to Government and it takes
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time; then an interim injunction should
be possible to be issued.

The third sub-clause I have provid-
ed ig that the aforesald provision is
without prejudice to the power of the
transferee as an employer to take any
disciplinary action under standing

orders of the company against indivi-
duals as employees. If the old em-

ployer had a right to take disciplinary-

action, the new employer should have
alsp the right to take disciplinary ac-
tion against the culprits—whoever they
may be. I have merely given the
power to Government to intervene in
appropriate cases so that large-scale
retrenchment or unemployment which
is undesirable is prevented.

I have said in the Explanation
that—

“‘Appropriate Government’
means the government which ex-
ercises jurisdiction over the com-
pany or the unit in matters aris-
ing out of industrial disputes.”

It is for the Government to decide
whether this ‘Explanation’ is accept-
able.

Shri C. C. Shak: It is not inappro-
priate to point out that these are
matters relevant to the Industrial Dis-
putes Act and mot to the Companies
Act.

Shri K. P. Tripathi: The Industrial
Disputes Act has nothing to do with
it. .

Shri E, K. Basu: My hon. friend
wants that there should be a provision
that in the case of transfer of assets
it should be deemed that the workers
also are ‘transferred along with the
assets, The Industrial Disputes Act
will not come because there is no in-
dustry running. Normally speaking,
when a person takes over the assets of
a tea garden it does not mean that the
tea garden is running. My hon. fri-
end’s point is that whatever it may be
whenever the tea gardens begin to be
run—under the old name or under a
new name—by the purchaser, the
employment of the workers should be
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guaranteed. That is the point he
urges. And for that, he wants the
company law to be so amended.

Pandit Thakur Das Bhargava: May
I ask a question of my hon, friend
Shri Tripathi? If there is a contract
between the employer and the emplo-
yee, then evidently the successor is
bound by the terms of the contract.
If there is no contract between the
employer and the employee how can
the discharged employee insist that
the same conditions, the same rela-
tions should continue so far as the
purchaser of the concern is concern-
ed? If he has got certain rights
against the present emplogrer he can
certainly insist on them as against the
new employer, only if they are based
on contract, Otherwise he cannot
insist.

Shri C. C. Shah: That can be provid-
ed in the appropriate’ law but not in
the Company law.

Shri K. P. Tripathi: I do not under-
stand why my hon, friend Shri
“C. C. Shah should intervene and say
that it cannnt be provided here. The
effect of my amendment would be
that the workers would become part
of the assets, instead of their being
liabilities. In a company which is a
running concern the workers are real-
ly the vital things; they are the real
assets, Unfortunately in the social
concept which has prevailed so long
they have not been regarded as such,

Shri 8. N. Das (Darbhanga Cen-
tral): What is the value of such as-
sets?

Shri K. P. Tripathi: A running
company when it sells, sells for its
goodwill. If there are no workers
then there will be really no goodwill,

Mr. Chairman: I think the hon.
Member should conclude now,

Shri K. P. Tripathi: T would con-
clude just now. This iz not a question
which can be raised under the Indus-
trial Disputes Act because this is a
question which relates to the existence
of a relationship between the emplo-
yer and the worker. Here is a case
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where that relationship snaps. In
view of the social policy of our Gov-
ernment and our country it is neces-
gary that we do not permit this snap-
ping. We should see that this rela-
tionship exists so that if there be any
dispute between the two it may be re-
ferred to the tribunal. This is a gap
in the legal structure and if it can
be provided anywhere it can be pro-
-vided only here and nowhere else, By
an amendment of the Industrial Dis-
putes Act you cannot create this right.

Shri C. D, Deshmukh: I want to
understand whether it is not possible
to amend the Industrial Disputes Act
that way. *

Shri K. P. Tripathi: How can it be
done? It is a question of contract, The
Industrial Disputes Act is concerned
with the relationship of employer and
worker,

Shri C. D, Deshmukh: Can't you
think of a notional or constructional
contract between the purchaser and
theold employees? All that is needed
is that the law shall say so.

Shri K. P. Tripathi: My friend is
asking, here but when a case is
brought before a court he will say,
no.

I humbly submit that so far as the
_change-over of assets and liabilities
is concerned, it is this law which
determines that. Therefore, it is
this law which should determine the
workers’ rights, If the workers are
to be considered as assets in the
changed conditions of our social com-
ecepts, then it is under this law that
this should be done and anything
which is a resultant of that change
:\h:tu.ld be in the Industrial Disputes

Shri M. 8. Garupadaswamy: I wish
to make a few observations on my
amendments, which are also support-
ed by my hon. friend, Shri Kamath,

Shri K. K. Basu: How does he know
#? Shri Kamath has not spoken yet.

Shri M. 8. Gurupadaswamy: Be-
cause the amendments are In our
names, .
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Shri K. K. Basu: Oh! joint auspices.

Mr. Chairman: If the same amend-
ments are tabled by both of them,
one of them will have really prece-
dence over other Members, so either
Shri Gurupadaswamy or Shri Kamath
may speak.

Shri M. 8, Gurupadaswamy: I will
speak only on two or three amend-
ments and Shri Kamath will speak cn
the rest.

Shri Kamath:
of labour.

Shri M. S. Gurupadaswamy: I am
reading out the numbers of all our
amendments, but I will speak only on
a few of them. They are Nos. 1108,
1109, 1110, 1111, 1114, 1115,
1121 and 1124.

I wish to say a few words &about
amendment No. 1109 before I go to
the other amendments, It reads as
follows:

It is just a division

Page 198, line 8, add at the end:

“and that it will not prejudi-
cially affect the employees of the
transferor company =2s regirds
tenure, terms of employment, con-
ditions of service or in any other
manner.”

My hon. friend, Shri Tripathi, was
saying just now that in the case of
transfer, me-arrangement or recon-
struction of companies made on the
basis of compromise, the labour in-
terests may be prejudicially affected.
1 feel that my amendment seems to
be better because it says in a
general way that in case such changes
occur in the structure of companies
or in the ownership of companies, they
should not militate against the in-
terests of the employees. It is a very
general proposition. Though I agree
with my friend, Shri Tulsidas, that
such things should have been taken
under the labour law, this amendment
here is an incidental one and as a
measure of abundant caution I have
suggested that such a provision should
be made here. There is no harm
in making such a provision and I do
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not want to go and say the same old
things as my friend. Shri Tripathi,
said. but I only wish to point out
that in practice, when changes are
made, when transfers are made in
companies. when ownership is chang-
ed and when there has been a
reconstruction of companies, # is
always seen that it is followed hy
either  retrenchment of previous
labour or changes in labour conditions
or changes in the terms of empley-
ment. Anyway, in all such instances
we have seen that labour interests are
affected, and with a view to provide a
safeguard I have moved this amend-
ment. I would request the Finance
Minister to accept it.

About the Advisory Commission, I
have moved amendment No, 1121,
which says:

Page 206, after line 30; add:

“(c) the advice tendered by the
Advisory Commission to the Cen-
tral Government sghall be binding
on the Central Government.”

Mr. Chairman: How can an advice
be binding?

Shri M. S. Gurupadaswamy: Advice
may be binding.

Shri K. K. Basu: It is like the Mi-
nister's advice,

Shri M. §. Gurupadaswamy: My fear
{s that the Government may refuse
to take the advice of the Advisory
Commission. What is the purpose of
having the Advisory Commission?

Shri K K. Basu: To solve the un-
employment problem, quite obviously.

Shri M, S. Gurupadaswamy: Is it,
as my friend says, just for the pur-
pose of providing employment to
some retired judges or a few friends,
or is it for the purpose of effectively
advising the Government in the matter
of company affairs? I may draw your
attention and that of the Members of
this House to the fact that the Coun-
ell of Ministers is also an advisory
body according to the Constitution,
and whatever advice #& tendered by
the Councll of Ministers may not be

7 SEPTEMBER 1955

Companies Bill 12618

‘binding, according to the Constitution,

on the President or the Governor or
Rajpramukh., Though # is an advi-
sory body, it is well known that its
adgvice is binding, and the President
at the Centre or the Governor or
Rajpramukh in the States cannotl go

against the advice of the Council of
Ministers.

Shri C. D. Deshmukh: May I know

if there is a clause in the Constitu-
tion which secures this?

Shri M. S. Gurupadaswamy: There
is no clause which secureg this, but
I only say that the advise of the
Council of Ministers...,

Bhri C. D. Deshmukh: This is an
argument against him.

Shri M. S. Gurupadaswamy: It is
not an argument against me. The
advice of the Council of Mristers is
binding and it is not at all taken as
a mere advice. Though there s no
clause in the Constitution that the
adavice of the Council of Ministers is
to be followed or is binding. But 1
am afraid in company affairs, we are
not dealing with the constitutional
relationship between the head of the
State and the Government; here we
are dealing with a corporate sector
which relates to private enterprise; we
are dealing with very fluid conditions
and changing conditions in the cor-
porate fleld. When that is so, there
is a danger or possibility that the
advice of the Commission may not
pe taken by the Government. The
Finance Minister may assure us on
the floor of the House that we imtend
to take any competent advice or ex-
pert advice tendered by the Commis-
sion, but it would be better if the
Advisory Comrmission’s advice is
made binding on the concerned Mi-
nistry or Minister. In cases where
that advice is not taken into consi-
deration at all, what will happen? Is
there any guaranfee under the present
Bill that the advice tendered by this
expert body will be implemented?
Nothing, The Finance Minister said
that there is no provision i the Con-
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stitution to say that the advice of the
Council of Ministers is binding. But
¥ there any provision in the Bill 1o
say that the advice tendered by this
Commission would be considered or
properly implemented or followed by
Government? There is no cobligation
cast on Government. So it looks to
me to be merely an advisory body.
Pandit Thakur Das Bhargava: It is
a gentlemen's agreement just like e
one in 1937 between the Congress
Ministries and the Governors.

Shri M. S. Gurupadaswamy: 1 can
understand a gentlemen’s agreemant
But here......

shri K. K. Basu: It is doubted.

L[]

Shri M. S. Gurupadaswamy: Here,
what have we provided? If you want
to make it merely an advisory vody
and to make it nominal, it is not neces-
sary to have this at all. I do not
know why the Finance Minister 1s
anxious to have this ¥f it is a mere
appendage. The best course would be
this, As Shri Chatterjee has pointed
out, if they want to have an effective
administration of company affairs,
they should set up 2 Central authority.
1 prefer Shri Chatterjee’s amendment
to my own if that is acceptable but

An Hon, Member: He is reactionary
and dangerous.

Shri M. S. Gurupadaswamy: But
the Finance Minister's attitude seems
to be so unchangeable and beyond
modification that I have no hope of
improving his attitude in this matter,
He seems to have rigidly committed
himself to this particular proposition.

Shri C. D. Deshmukh: I am listen-
jng to all the arguments carefully.

Shri M. S. Gurupadaswamy: Mere
listening does not improve matters.

Shri C. C. Shah: It is only accep-
tance that matters,

Shri M. S. Gurupadaswamy: It does
nut help anybody. What is necessary
is this. Apart from listening, it
must be followed up m action.
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Shri C. D, Deshmukh: There is no

statutory provision that the Opposi-

tion's views should be accepted.

Pandit Thakur Das Bhargava: There
is no provision that the Opposition
should only place before you reason-
able proposals. ’

Shri Kamath: It is a gentlemen's
agreement binding on both sides,

Shri M. S. Gurupadaswamy: 1 ap-
peal to the hon, Finance Minister—
even though it is a little late—to
consider whether it would not be
feasible to have a Central statutory
authority for the purpose of admini-
stering this Act.

The Bhabha Committee has gone
into this question thoroughly and they
have considered both the aspects:
whether departmental control is bet-
ter or control by a statutory authority
is better. They have said that it would
be better in the existing circumstances
to have a Central statutory authority
for the purpose of controlling ana
supervising the company affairs. Til
now no cogent arguments have been
advanced by the Finance Minister for
not accepting the recommendation of
the Bhabha Committee. The improve-
ment of company affairs depends
upon the effective implementation of
their recommendations and this cannot
be done unless there is a statutorr
authority. This Advisory Commission
will mean only a small appendage, an
prnamental appendage to the Ministry
and would in no way improve matters.
It may satisfy the feelings of a few,
a handful of people, but it will not
satisfy the real critics unless steps
are taken effectively to supervise,
control and administer the Company
affairs. Otherwise, there is no purpose
in passing such s huge and bulky
gill. I feel that it would be better
to consider the setting up of some
Central authority for this purpose.

Lastly, I may say that in case he
does not agree with the idea of set-
ting up a Central authority, my
amendment may be accepted and that
may improve matters to 3 little extent.
I leave my other amendments to Shri
Kamath to speak on and I would
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only say that these two amendments
may be accepted. They are harmless
and they would in a way remove
certain fears that we have entertained
in this .matter.

Shri Eamath: Let me very briefly
complete the picture which has been
halt-drawn Hy my hon. friend, Shri
Gurupadaswamy. Before I do that 1
will just point out—so as not to miss
any amendment—the numbers of the
amendments. They are nine: 1108,
1109, 1110, 1111, 1114, 1115,
1121, 1124 and 1128.

Shri Gurupadaswamy spoke and
disposed of a few. So, I will not refer
to them. I shall refer to the remain-
g amendments only. These clauses
deal with arbitration, compromise,
amalgamation, re-constitution, pre-
vention of mismanagement, and lastly
winding up, the fate of all creatures
in this universe, the last bow. Every-
body has got to wind up—everything
created by God, or made by man on
this terrestrial plane.

Shri M. 5. Guruopadaswamy: Funeral
is not discussed.

Shri Kamath: I thought it was up to
430, I am sorry.

Bhri C. D. Deshmukh: You have to
wind down a bit.

Shri Kamath: We will wind up in
the afternoon, then. May I speak
firstly on my amendment No. 11117
That is with regard to oppression and
mismanagement. That is in consonance
and in tune with our conceptions of
democracy. The minority should not
be oppressed by a majority or those
in power. What is applicable to the
people at large should be made ap-
plicable, and rightly so, to the minority
In a company. I have accordingly
sought to make a distinction here by
providing for an explanation after line
29. It goes on to say that the conduct
which is oppressive to any member
in his capacity as director and mnot
in his capacity as member does not
entitle the member to apply to the

7 SEPTEMBER 1955

Companies Bill 12623

Court for an order under this sub-
section, and that in this sub-section
‘member’ includes debenture-holders
also.

If you will permit me, may 1 draw
an analogy with this House itself? We
are all here hon. colleagues as Mem-
bers of Parliament. Sonte Members are
however Ministers. But so far ag this
House is concerned, we are all equal,
equally honourable. We have got
equal rights ard privileges, 1 believe
that so far as the protection, safe-
guarding and the upholding of the
rights of minorities are concerned, the
Speaker or e Chairman for the time
being does not take nofice of a com-
plaint by a Minister qua Minister buk
only as a Member of the House, *

Shri M. 5. Gurupadaswamy: Quasi-
Minister?

Shri Kamath:
Minister.

Qua Minister—as

A Member can make any complaint
to the Chair against oppression by the
majority party or other Members of
this House, as has happened in this
House sometimes, and the Chair does
go to rescue him and uphold his
rights and privileges. But a Member
here, just because he is a Minister is
not entitled to make in that capacity
any complaint of oppression. He |is
only entitled to make such a complaint
as Member of this House and not as
a Minister. It may not be a perfect
analogy on all fours, but I just wanh
ed to illustrate what I meant in this
connection. In the case of a company;
a member, in his capacity as mem-
ber, if he feels oppressed and if he
feels that a company is being mis-
managed, can move the Court for an
order, but .not in his capacity as
director just as a Member here who
is a Minister has no right necessarily
to move the Chair in his capacity as
Minigter. Therefore, I commend my
amendment seeking to insert an ex-
planation that a director in his
capacity as member only shall move
the court for an order under this
sub-section.
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Then as regards the Central autho-
rity much has been said by my
friends—Shri N. C, Chatterjee has
spoker about it and Shri M. S. Guru-
padaswamy also has referred to it—
and the Bhabha Committee has dealt
elaborately with this provision for
Central authority. The Bhabha Com-
mittee hag been cited here so often
that I almost feel that the two “h's”
in the “Bhabha Committee” ought to
be omitted In our country babas
are very much respected. Iy the two
‘h's” are removed, then it would
be much better, as it will then become
“Baba Committee”. Babas are held
in great esteemn in our countiry and it
has almost become a “Baba Com-
mittee” so far as this Bill is con-
cerned and not merely “Bhabha Com-
mittee”. I do not wish to dilate on
that Committee’s recommendation,
because it has already been stressed.

Shri M. S. Gurnpadaswamy: What
is the meaning of “baba"?

Pandit Thakur Das Bhargava:
“Baba"” means grandfatber and “Baba
log” means children,

Shri Kamath: I do not want to in-
clude *“log” wunless he takes into
account “Lok Sabha” and he wants to
include “Baba log”. I do not want to
join the two—‘"baba” and “log”.
“Baba” is “baba"”, may be, “Babaji”!

Now I come to the other two amend-
ments 1110 and 1114 which we have
to consider together; hot that they
pertain to the same section but they
deal with the power given to any
aggrieved party to move the High
Court against an order made by the
Central Government. Amendment
No. 1110 pertains to clause 395—Power
of Central Government to provide for
amalgamation of companies in na-
tional interest. The phrase “national
interest” or “public interest” bhas
been so much bandied about, mis-used
and abused in this House by the Gov-
ernment—when reports of enguiry
committees were dJemanded by the
House they were suppressed and not
laid on the Table in the public
interest—that I have not much confi-
dence in the Government's interpreta-
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tion of “pational interest’™ or “public
interest”. Therefore, I have sought.
to insert a safeguard, by mylamend-
ment, to the aggrieved party against.
injustice by the Government. My
amendment No. 1114 relates to clause
408—Power of Central Government to.
prevent change in Board of directors.
likely to affect company prejudicially.
In both these amendments I have
given the right to the aggrieved party
to move the High Court against some-
order of the Central Government, and
the High Court shall pass such orders
thereon as the justice of the case may
require.

Next we come to Advisory Com~
mission which has already been re-
ferred to and I do not want to refer-
to that and take the time of the
House.

Lastly. I come to the powers of the
Advisory Commission. My amend-
ment No. 1124 seeks to amend clause
412. 1 have sought to confer addi-
tional power on the Advisory Com-
mission by this amendment which is
to be added at the end of line 22 on:
page 207:

“and require any of the afore-
said persons to produce before it
any books or documents in their
possession, custody or control re-
lating to any matter under en-
quiry”.

I now wind up my amendments for:
this occasion with my last amendment
No. 1128 to clause 423, the last clause
in this group of clauses. Clause-
423 says:

“The provisions of sections 420,

421 and 422 shall apply to the re-

ceiver of, or any person appoint-

ed to manage, the property of a

company, appointed by a Court...."”
After that I seek to insert these-
words:

“whether on an application
made to it or of its own motion™.

or suo motu. I suppose this ought:
to commend itself. It iS most reason-
able, I do nmot know whether the
Finance Minister has got a closed:
mind, but this amendment ought to»
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commend itself to him. I would re-
quest hin to accept it and if he does
not accépt it the House can at least
yote for it and pass it in spite of the
Finance Minister’s resistance or
allergy to this most modest angd
reasonable amendment. I can quite
-ppreciate that there is no statutory
obligation cast on him to accept the
.amendment moved by the Opposition.

Mr. Chairman: Only yesterday he
-accepted one. ®

Shri K. K. Basu: He may guard
against his own mistake.

Shri Kamath: That was a very
reasonable amendment of mine though
a minor one. He was good enough to
.accept it. This is equally reasonable,
if not more reasonable, and slightly
major, and not quite so minor, as the
amendment accepted yesterday; and
1 think, though there is no statutory
obligation cast upon him, yet 1 may
say, on account of parliamentary obli-
.gation or gentleman’s agreement, which
wae referred to some time earlier,
e will accept such amendments as are
reasonable, Of course, he may again
say: who is to define and who is to
interpret the word “reasonable”? We
do not want the Supreme Court to
come here to imterpret what are
reasonable and what are unreason-
able.

1 would, therefore, commend ail
these nine amendments of mine for
the acceptance of the House.

Shri Tulsidas: I have got my amend-
ments Nos. 1021 and 1022 to clause
306 and No. 1024 to clause 407, They
are practically the same.

The provisions regarding ‘“oppres-
.sion of members” were not contained
in the 1913 Act, and were irtroduced
4n the Ind¥an Company Law by the
1951 Amendment Act. The wording
4n the 1951 Amendment Act (Clause
153 C of the present Act) is similar
40 the wording of Section 210 of the
UK. Act. In all these cases, the right
40 complain is provided specifically
where “the affairs of the company

7 SEPTEMBER 1955

-Companies Bill 12626

are being conducted in a manner op-
pressive to some part of the members
(including himself).”” This wording is
also to be found in the redraft of
clause 153 C, suggested by the Bha-
bha Committee on page 426 of their
report.

This wording is general and is more
definite in the sense that no applica-
tion can be made unless some part
of the members are being oppressed.
However, in the original Bill, the
words “part of” were not contained,
and this version has been continued in
the Bill, now before the House.

This change will give a free scope
to mischiet-mongers to harass even
honest managements. If a slight to
any member is sufficient case to
launch proceedings agalnst the com-
pany, there will be no end to vexa-
tious and mischievous appeals. The
benefit of this clause must be avail-
able only when a definite part of
members is oppressed by the conduct
of 'the company’s affairs—the fact
that an individual member decides to
feel oppressed should not give rise
to a cause of action under this
clause. I do not think my amendment
will in any way detract from the re-
medy now provided. In fact, by re-
ducing scope for action...,

Shri C. C. Shah; May I point out
that under clause 398 the application
can be made only by 100 members or
members having not less than one-
tenth of the total voting power and it
js not that any member can make an
application?

Shri Tulsidas; Why have you chang-
ed the wording?

Shri C. C. Shah: That is a miscon-
ception; that is all I can say.

2 P

Shri Tulsidas: “Part of the” was
in the original Act, Now, you have
changed it to “member or'";, that
means, any member, I am just trying
to understand what the difference is.

Shri C. C. Shah: The application
cannot be made by any member. That
is what 1 was pointing out.
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Shri Tulsidas: My own mnterpreta-
tion is that this change has been
effected now, though in the original
Act, it was mentioned as “part of the”,
and it was also the Bhabha Commit-
tee's recommendation.

I would now like to come to my
amendment No. 1024, but before I
come to that, I should like to refer
to Government amendment No. 1133
also. Now, the Government amend-
ment suggests that if proportional re-
presentation is not followed, that is
to say, if the option is not exercised,
the Government has a right to ap-
point two directors in case of any op-
pression or mismanagement or if such
circumstances arise. First of all, this
clause was not contained in the origi-
nal Act, in the existing Act or in the
‘Bhabha Committee's recommen-
dations. It is not found in the
United Kingdom Act either. The
Joint Committee has put in this
clause. Over and above this, we have
provided for “any part of the mem-
bers” to go to the court and gei judi-
cial decisions on any question of
mismanagement and so on. This
particular provision gives power to the
Government over and above the law,
or outside the law. I think oppres-
sion and mismanagement have defl-
nite connotations in law but outside
the law, the terms are vague. It gives
certain powers to the minorities to go
to the court and even if 'we fight
it out, further powers are given by
which the Government can act on the
matter. ’

Shri. C. D. Deshmukh:
-outside the law?

Shri Tulsidas: Oppression and mis-
management have a definite connota-
tlon in law, and this particular
clause, clause 407, is outside the
law. Even #f the aggrieved persons
have got the right to go to the court,
they can still approach the Govern-
ment.

Shri C. D. Deshmukh: That will be
in the law,

How is it

Shri Tulsidas: No, it will not be in
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Shri C. D. Deshmukh: It will be in
the law if we enact this measure.

Shri Tulsidas: Even though a right
is given to go to the court, the con-
cermned people do not want to eo to
the court. They go to the Govern-
ment and Government has been given
the power which would be arbitrary
and it has been taken by the Govern-
ment themselves.

Shri C. C. Shah: Therefore, we can-
not provide alternative remedies.

Pandit Thakur Das Bhargava: It is
unusual.

Shri Tulsidas: Yes; let me not say
arbitrary. Tt is unusual

Now, I have already expressed my
views regarding proporticnal
repregentation. Here, under
the powers taken by the Gov-
ernment, the Government can ap-
point the directors who are members
of the company for a temporary
period of three years. By this latest
amendment, the Government will be
forcing the company to amend the
articles which would be permanent
for proportional representation. ‘I can
understand thal if any oppression or
mismanagement occurs, and when the
Government has been approached, the
Government can insist on having the
articles changed for a temporary
period and later on, if the company so
desires to exercise the option, they
can certainly make it a permanent
thing. But if you want the company
to be forced to change the articles for
proportional representation, then 1t
should be done at least within the
time prescribed and not after the
period which is mentioned even by
the Government, that is, three years.
The minorities have already got the
option,

Mr. Chairman: There is a furtner
amendment to that effect.

Shri N. C. Chatterjee:: They are
now deleting that provision,

Shri C. C. Shah: That amendment
is not moved. It is included tn
amendment No. 1133, '

Shri Tulsidas: I would like the
Finance Minister to consider these
aspects. You are taking these extra-
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ordinary powers which are not usual
in any company ‘aw. Nor has the
Bhabha Committee recommended
those powers. Having taken
these powers, you are increasing
the scope of the phrase “on any one
occasion”. I was suggesting that as
soon as the oppression to the minority
ar the question of mismanagement is
over, and if the Government is satis-
fied that the company is not function-
ing in the best interests of the share-
holders as well as in the interests of
the public, then the company should
leave it to the Government to decide
what they would like to do for further-
ing the affairs of the company; but
why keep this particular power to
have the articles changed and force
a change in the article as a perma-
nent thing on the companies? They
have the option under clause 264. They
can amend the articles if they want
to do so. But here you are taking
a particular power to force the com-
pany tc amend the articles to have
proportional representation because
the members have complained to the
Government that there is oppression to
the minorities or there is mismanage-
ment. But having taken this power,
which I can understand, you are in-
creasing the scope by which you are
making this a permanent affair for
the company so that they cannot
exercise their option, I would like
this point to be considered by the
Finance Minieter.

1 have moved amendment No. 1025
to clause 410. In this amendment I
am including further clauses which
should be referred to the Advisory
Commission. Government also bave
given an amendment to this clause.
According to my amendment, the
Investigation clauses are being added,
and that # in accordance with the re-
commendations of the Bhabha Com-
mittee which has pleaded for a statu-
tory authority. It has also been in-
cluded in the existing Act under clause
289 B. I am only adding a few clauses
to0 be referred to the Advisory Com-
mission.
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Now, I should like to refer to Shri
N. C. Chatterjee's amendment. I am
not very happy about his amendment.
The Finance Minister has already
stated the reasons why he does not
want a statutory commission. The
powers which have now been given to
the Government are so wide, and on
a question of policy, the Finance
Minister has said that it is not possible
for the Government to leave it to a
statutory commission.

Shri N. C. Chatterjee:
manage the Ministry better.

Shri Tulsidas: It is not a question of
managing the Ministry. They have
accepted the Bhabha Committee's re-
commendations, and the existing Act
was also based on the Bhabha Com-
mittee’s recommendations. I would
have supported that point but they
have gone much further. Large
powers have been given to the Gov-
ernment. For example, take notifica-
tion. How can the statutory com-
mbssion decide on notification of an
industry? I do not understand how
they can decide it. It is a question
of policy, and we have gone s0 much:
farther than the Bhabha Committee's.
recommendations that it is not possi-
ble, under the circumstances. to have
a statutory commission. It is better it
the matter & left to the Government.

You can

I would now like to say a few
words with regard to the amendment
No. 546 of Shri K, P. Tripathi. Of
course, 1 know that the hon. Finance
Minister would have considered that
point, but I would like him to com-
sider one aspect of it. If, as Shri
Tripathi has mentioned, the workers"
liability should be met by the deben-
ture-holders in the transferee com-
pany, it  will be wvery diffi-
cult. The  debenture-holders can-
not take into consideration
the workers' liability. If such a thing
is to be agreed to, I am afraid it
will be difficult for companies to get
the required sum in the larger in-
terests of the company. It will work



12631 Companies Bill
against the company. because it has
been found to involve very heavy
liabilities and the assets cannot be
workers’ assets. They are all tan-
gible assets. The debenture-holder
will not pay for what is a workers’
liability. I do not think that is a sug-
gestion which can be considered here.
Perhaps it may be a proper thing for
the Government to consider when
labour laws are enacted or in any
other laws where it may be suitalile.
1 personally believe that except in
very special cases, a company is a
separate entity and whoever purchases
the shares of that company gets all
the assets and liabilities. Therefore,
I do not think that there is any reason
for considering that suggestion here

Mr. Chairman: The following are
the selected amendments to clauses
389 to 423 of the Companies Bill which
the hon. Members have indicated to
be moved subject to their being other-
wise admissible:

Clause 391 682 (Govt), 1030
{Govl.).

Clause 391A 1031 (Govt.).
(New)

Clause 392  1108.
Clause 393 1109,
Clause 395 1110,

Clause 396 1021, 1111, 1022,
Clause 398 1023.
Clause 400 663 (Govt.),
Clause 407 1112, 1133 (Gowt.}
1024, 1113.
Clause 407A 439,
(New)

Clause 408 1114,
Clause 40BA 5486.

(New) .
Clause 409 1115, 1116, 1134
(Govt.), 383.

Clause 410 1118, 1135
(Govt.), 1119, 1025
686 (Govt.), 1121,
Clause 411 1122, 1136 (Govt.).
Clause 412 1123, 1124.
Clause 413 1125,
Clause 414 1126,
Clause 414A 1127,
(New)
Clause 423 1128.
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Clause 391: (Power to compromise

etc.).

Shri C. D. Deshmukh:
move:
(1) Page 196, line 89—

for “sub-section (3)" substitute
“sub-section (4)".

(2) Page 196—

I beg to

after line 20 add:

“The provisions of sub-secthons
(3) to (6) shall apply, in relation
to the appellate order and the ap-
peal, as they apply in relation o
the original order and the aplica-
tion".

New Clause 391A

Shri C. D. Deshmukh: I beg 1w
move:

Page 196—
after line 20 insert:

“391A. Power of High Court to
enforce Sch of arrang ts,
etc—(1) Where a High Court
makes an order under section 391
sanctioning a compromise or an
arrangement in respect of a com-
pany it—

(a) shall have power to
supervise the carrying out of
the compromise or arrangement;
and

tb) may, at the time of mak-
ing such order or at any time
thereafter, give such directions
in regard to any matter or make
such modifications in the com-
promise or arrangement as 1t
may consider necessary for the
proper working of the compro-
mise or arrangement.

(2) ¢ the Court aforesaid 1Is
satisfled that a compromise or ar-
rangement sanctioned under sec-
tion 391 cannot be worked satis-
factorily with or without modifica-
tions, it may, either on it= own
motion or on the application
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any person interested in the affairs
of the company, make an order
winding up the company, and
such an order shall be deemed to
be an order made under section
431 of this Act.

(3) The provisions of tnis sec-
tion shall, so far as may be, also
apply to a company in respect of
which an order has been made be-
fore the commencement of this
Act under section 153 of the In-
dian Companies Act, 1913 (V1I ot
1913) sanctioning a compromise
or an arrangement.”

Clause 392.— (Information as to com-
promise etc.)

Shri Kamath: I beg to move:
Page 196, line 31—
after “otherwise” insert:

“including  particulars of
shares held by them”.

Clause 393.— (Provisions for Yacilita-
ting reconstruction etc.)

Shri Eamath: I beg to move:
Page 188, line 6,—

add at the end:

“and that it will not prejudi-
cially affect the employees of
the transferor company ag re-
gards tenure, terms of employ-
ment, conditions of service or In
any other manner".

Clause 395.—(Power of Central Gov-
ernment to provide for amalgamation
ete.)

Shri Kamath: I beg to move:

Page 201—
after line 19 add:

“(6) The companies concern-
ed or creditors, members or de-
benture holders thereof or any
other person interested in the
affairs of the company may
*move the High Court against
the order of the Central Gowv-
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ernment made under sub-se>~
tion (1), and the High Court
shall make such order as it
deems fit.”

Clause 396.— (Application to Court
etc.) :

Shri Tulsidas: I beg to move:
Page 201, line 26—

for  “member or”  substitute
“part of the”.
Shri Kamath: I beg to move:
Page 201—

after line 29 add:,

“Explanation I.—Conduet which
is oppressive to any member in
his capacity as director and not
in his capacity as member does
not entitle the member to apply
to the Court for an order under
this sub-section.

Explanation II.—In this sub-

section ‘member’ includes also
debenture holders.”

Shri Tulsidas: I beg to move:

Page 201, line 33—

for “member or"” substitute
“part of the”,
Clause 398.— (Right to apply ete.)

Shri Tulsidas: I beg to move:
Page 202, line 22—
for *less” substitute “more”.
Clause 400.— (Right of Central
Government to apply etc)
Shri C. D. Deshmukh: 1 beg to
move:
Page 203—
for clause 400, substitute:

“400. Right of Central Govern-
ment to apply under sections 396
and 397—The Central Govern-
ment may itself apply to the
Court for an order under section
396 or 397, or cause an appllca-
tion to be made to the Court for
such an order by any person
authorised by it in this behalf.”
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Clause 407.— (Powers of Govern-
ment etc.)

Shri Bhagwat Jha Azad: I beg fo

move:

Page 205, line 30—

" after  “therein” insert “or
hundred members whichever is
lens.”

Shri C. D. Deshmukh: I beg to

move:

Page 205—

{i) Renumber clause 407 as
sub-clause (1) of that clause;

(ii) In .sub-clause (1) as so0
renumbered—

{a) line 28, after "not exceed-
ing three years” insert “on any
one occasion”;

(b) line 29, after “on the appli-
cation” insert “of not less than
two hundred members of the
company or”; and

(c) line 30, after “is satisfled”
insert “after such inquiry as it
deems fit to make”;

(iii) after line 34 add:

“Provided that in lieu of pass-
Ing an order as aforesaid. the
Central Government may, if the
company has not availed itself of
the option given to it under sec-
tion 264, direct the company to
amend its articles in the manner
provided in that section and make
fresh appointments of directors
in pursuance of the articles as so
amended, within such time as
may be specified in that behalf
by the Central Government.”; and

(iv) after sub-clause (1) as so

renumbered, add:

“(2) In case the Central Gove
ernment passes an order under
the proviso to sub-section (1), it
may, if it thinks fit, direct that
until new directors are appointed
in pursuance of the order afore-
said, not more than two members
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of the company specified by the
Central Government shall hold
office as additional directors of.
the company.

(3) For the purpose of reckon—
ing two-thirds or any other pro-
portion of the fotal number of
directors of the company, any
director or directors appointed
by the Central Government under
sub-section (1) or (2) shall not
begtaken into account.”

Shri Tulsidas: I beg to move:
Page 205, line 33—
after “oppressive to any” insert
*part of the”.
Shri Bhagwat Jha Azad: { beg to

move:

Page 205—

(i) Line 25—

after “management” insert:
“(a)"”; and
(ii) after line 34 add:

“(b) The Central Government
may on the application as afore-
said instead of appointing two
directors on the Board of the
company direct the company to
amend, within such time as may
be mentioned in its order, its
articles so as to provide for elec-
tion of directors of the company
according to the principle of pro-
portional representation whether
by single transferable vote or by
a system of cumulative voting er
otherwise.”

New Clause 407A
Shri K. P, Tripathi: I beg to mover
Page 205—
after line 34, insert:

“407A. Power of Central Gov-
er t to inate represen-
tatives of the Trade Unions as
Directors—Where in a company
the majority of the workers are-
organised in a union, and that
unlon applies to the Government,
it may nominate two represen-
tatives of the Union to the Board
of Directors, whereupon they wilk
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have the same rights and duties
as the other Directors of the
eompany. Their term of office
will last till the next election of
the Directors or three years,
whichever happens earlier, and
thereafter the Union shall submit
names afresh for nomination by
Government.”

Clause 408.—(Power of Central
\Government 10 prevent change ®etc.)

Shri Eamath: 1 beg to move:
Page 206—
after line 8 add:

“The company or any director
or member thereof aggrieved by
the said order may move the High
Court against the same, and the
High Court shall pass such orders
‘thereon as the justice of the case
qay require”.

_ New Clause 408A
‘Shri K. P.. Tripathi: I beg to move:
Page 206—
after line 10 insert:

“408A. Power of Appropriate
Government to prevent change in
-employment conditions of workers
when company changes hands.—
(1) Where a complaint is made
to the appropriate Government by
any organisation of workers or a
trade union that a company, or a
business or industrial unit of the
same, has been sold or is about
1o be sold or transferred involw-
1ing wholesale or substantial change
in employment conditions includ-
ing discharge or retrenchment of
workers, the appropriate govern-
ment may direct that no such
changes be made whereupon the
transferee shall be bound to
restore the workers of the com-
pany or the unit employment as
well as employment conditions
‘as obtained with the transferor,
‘and any such order shall have
«&ffect notwithstanding anything

to the contrary contained in the
provisions of any law or contract

(2) The appropriate Govern-
ment shall have power to make
any interim order pending al.lwr
enquiry it may deem fit.

(8) The.aforesaid -provision is
without prejudice to the power
of the transferee as an employ-
er to take any disciplinary action
under standing orders of the com-
pany or the unit (as the case may
be) against individuals as employ-
ees.

Ezxplanation.—‘Appropriate Govern-
ment’ means the government which
exercises jurisdiction over the com-
pany or the unit in matters arising
out of industrial disputes.”

Clause 409.— (Appointment of Ad-
visory Commission)

Shri Kamath: I beg to move:
Page 206—

for clause 4089 substitute:

“409.—(1) There shall be an
Advisory Commission whose
members shall be appointed by
the President by warrant under
his hand and seal, and shall only
be removed from office in like
manner and on the same grounds
as judges of the Supreme Court.

(2) The members shall elect one
of their number to be chairman
thereof. The salary and other
conditions of service of the mem-
bers including chairman shall be
such as may be determined by
the President and shall not be
varied to their disadvantage after
their appointment. Chairman
and the members shall not be
eligible for further office either
under the Government of India or
the Government of any State,

{3) The chairman shall appoint
such officers and servants as he
thinks fit and make rules pre-
scribing their conditions of ser-
vice.
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{4) The administrate expen-
ses of the Commission including
all salaries, allowances and pen-
sions payable to or in respect of
such officers and servants shall
ve charged upon the Consolidated
Fund of India.”

Shri N. C. Chatterjee: I beg to

move:
Page 206—
(i) for line 12 substitute:

“Constitution and Powers of
Central Authority”; and

(ii) for clause 40P substitute:

“409. Appointment of Central
Authority—-(1) For the purposes
of this Act, the Central Govern-
ment shall establish a Central
Authority called ‘The Corporate
Investment and Administration
Commission’ which shall consist
of not less than five whole-time
members appointed by the Cen-
tral Government and one of them
shall be nominated by the Cen-
tral Government to be the Chair-
man thereof.

(2) Members of the Commis-
sion shall be persons with sult-
able qualifications and capacity
in dealing with problems relating
to commerce and industry, the
Ppr tion and ma ent of
companies or their administration
or who have such special know-
ledge in any matter as renders
them suitable for appointment of
the Commission.”

Shri'C. D. Deshmukh: I beg
nove:

Page 206, lines 14 and 15—

for “on any matter arising out
of the provisions of this Aect
referred to in clause (a) of sec-
tion 4107

substitute “on the matter referr-

ed to in clause (a) of section

410 and the applications referred

to in clause (b) of that section™.
2902 LS.D.
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Shri Ramachandra Reddi: I beg to

move:

Page 206—
(i) line 18, omit “(m)";
(i) line 20, for “and” substitute

“ag follows:”; and

(iii) for lines 21 and 22, substiluie:

“(i) one, retired High Court
Judge or Supreme Court Judge
with special knowledge of Com-
pany Law, who will be Chairman
of the Commission.

(ii) one selected by the Gov-
ernment from a panel of five
names suggested by the Pedera-
tion of Indian Chambers of Com-
merce and Industry.

(iii) one, industrial ecomomist,
not in Government service.

(iv) one, representing share-
holders.

(v) one, representing labour”.
Clause 410.— (Duties of Advisory
Commission)

Shri N. C. Chatterjee: I beg tc

move:

Page 206—
for clause 410 substitute:

“410. Conditions of Service of
members of the Commission.—(1)
Every member of the Commission
shall hold office for a period of
five years from the date of his
appointment, provided that a
member on the expiry of his term
of office shall be eligible for re-
appointment for a second period
of five years.

(2) There shall be paid to the
members of the Commission such
salaries and allowances as may
be determined by the Central
Goverq.!nent.”

Shri C. D. Deshmukk: I beg t

move:

Page 206—
(i) ofter line 25 add:

“(a) before a mnotification is
jssued under section 33 in res-
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pect of any description of industry
or business, on the necessity for,
and advisability of, issuing the
notification;”;

(ii) line 26, for “(a)” substitute
“(b)”; and

(iii) line 29, for *“(b)” substitute
*(e)™.

Shri Sivamurthi Swami (Kushtagi):
1 beg to move:

Page 206, line 27—

after “310”, insert “323,"

Bhri Tulsidas: I beg to move:

Page 206—

i) line 27— .

after ‘“section” insert 234 236,
238, 247, 248, 249."

(ii) line 27—

after “267" insert “268,".

(iii) line 27—

after “331," insert “342".

(iv) line 28—

after “351," ingert “385,".

Shri C. D. Deshmukh:
move:

Page 208, line 27—

(i) omit “259, 268";

(ii) gfter 267" insert “268"; and

I beg to

(iii) after “331" insert “342"
Shri Kamath: I beg to move:
Page 206—
after line 30 add:

“(c) the adviee tendered by the
Advisory Commission to the

Central Government shall be bind-
ing on the Central Government"”.
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Clamse 411.—(Forms and Procedure
etc.)

Shri N. C. Chatterjee: I beg to

move:

Page 206—
for clause 411 substitute:

“411, Appointment of Officers
and other employees and sittings
of the Commission.—(1) Subject
to such Rules as may be made by
the Central Government in this
behalf the Commission for the
purpose of enabling it to efficient-
ly discharge its functions under
the Act may appoint such number
of officers and other employees as
it may think fit and , determine
their conditions of service.

(2) Sitlings of the Commission
shall be convened by the Chair-
man and shall not be open to the
public unless the Commission in
any particular case decides other-
wise,

(3) The Chairman shall preside
at all sittings of the Commission
at which he is present, and in his
absence from such sittings, the
members present thereat shall
elect one of the members to pre-
side as Chairman.
Shri C. D. Deshmukh:

move:
Page 206, line 33—
for “clause (a)" substitute “clause
(b)".
Clause 412— (Powers of Advisory

I beg to

Commission)
Shri N. C. Chatterfee: I beg to
move :
Pagze 207—

for clause 412 substitute:

“412. Powers and Functions of
the Commission.—(1) The Central
Government shall refer . to the
Commission  for enquiry and
report all matters for which the
approval, consent or sanction of
the Central Government is requir-
ed to be taken under this Act: and
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{(2) The Central Government
may refer to the Commission any
other matter arising out of the
administration and working of this
Act for enquiry and report,

(3) It shall be the duty of the
Commission—

(a) to determine in which case
the powers of inspection and
investigation should be exercis-
ed under sections 234 to 250 of
the Act;

(b) to supervise the winding
up - proceedings of companies;

" and

(c) to study the balance sheets
and profit and loss accounts of
companies® with a view to
determining to what extent they
cenform to the requirements of
the Indian Companies Act, keep
under observation the invest-
ment markets in the private
sector, undertake g systematic
study of prospectuses, of the
terms and conditions of new
issues of capital, and make
reports thereon to the Central
Government.”

Shri Kamath: I beg to move:
Page 207, line 22—
add at the end:

“and require any of the afore-
said persons to produce before it
any books or documents in their
possesson, custody or control re-
lating to any matter under en-
quiry”,

Clause 413. — (Penalties)

Shri N. C. Chatterjee: 1 beg
mave:
Page 207—
for el 413 sub
“413. Powers of the Commis-

sion.—For the purpose of exer-
cising its powers and functions
under section 412, the Commis-
sion may:

{a) require the production be-
fore it of any books or other docu-
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ments in the possession, custody
or control of the company, relat-

ing to any matter under enquiry;

(b) call for any information or
explanation, if the Commission is
of opinion that such information
or explanation is necessary in or-
der that the books or other docu-
ments produced before it may
afford full particulars of the mat-
ter to which they purport to
relate;

(c) with such assistance as it
thinks necessary, inspect any
books or other documents so pro-
duced and make copies thereof
or take extracts therefrom; and

(d) require any managing direc-
tor or any other director, manag-
ing agents, secretaries and tresur-
es, manager or cther officer of the
Company, or any shareholder or
any other person who, in the opi-
nion of the Commission, is likely
to furnish information with respect
to the affairs of the company re-
lating to any matter under inquiry.
to appear before it and examine
such person on oath or require
him to furnish such information
as may be required; and adminis-
ter an oath accordingly to the
person for the purpose™

Clause 414.— (Immunity for action
taken in good faith)

Shri N. C. Chatterjee: I beg 1o

move:

Page 207—

for clause 414 substitute: )

“414. Penalties.—If any person
refuses or neglects to produce any
book or other document.in his pos-
session or custody which he is re-
quired to produce under section
413 or to answer any question put
to him relating to any matter un-
der enquiry, he shall be punish-
able with imprisonment for a term
which may extend to two years
and shall also be liable to fine.”
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New Clause 414A

Shri N. C. Chatterjee: 1T beg to
move ;
Page 207—
after line 34 ingert:
‘414A. I ity for .acti

taken in good faith.—No suit or
o:be_r legal proceeding shall lie
against the Commission or the
Chairman or any member there-
of or against the Central Govern-
1_-nent. in respect of anything which
is in good faith done or intended
to be done in pursuance of this
Chapter, or of the provisions re-
ferred to in section 412 or of any
rules or orders made threunder."

Clause 423.— (Application of sec-
tions 420 to 422 ete.)

Shri Kamath: I beg to move:
Page 210, line 5—

after “Court” insert:

“whether on an application made
to it or of its own motion”.

Mr. Chairman: All these amend-
ments are now before the House.

Shri K. K. Basu: [ support the
amendment moved by my friend, Shri
Kamath—Amendment No. 1109 to
clause 393—and amendment No. 43¢
moved by Shri Tripathi and some
others 1 also support the spirit of
the amendment No. 546, because I am
not quite sure ag to whether it can
be put in its present form in this
place,

S¢ far as Mr. Kamath's amendment
is concerned, it says that in the case
of amalgamation of companies, the
transfer should be such that it wili
not prejudicially affect the employees
of the transferor company as regards
tenure, terms of employment, condi-
tions of service or in any other man-
ner. It may be argued that this power
is being given to the court and na-
turally the court will look to the in-
terests of all types of persons. In the
present social set-up, whatever may be
the personal likes or dislikes, the
courts naturally have to work within
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a certain frame of the law and lo
some extent their decisions are deter-
mined by the volumes of earlier judi-
cial decisions or whatever it may be.
But here it is a question of social
objective. Today you find that the
worker also is a wvery important
factor of production and he is bound
and destined to play a very important
role in  the economic set-up of our
country. Therefore, it is absolutely
necessary that certain statutory gua-
rantees regarding the worker’s terms
of service and other things should be
given, Ol course, il is true that the
courts will give independent judgments
entirely on the merits of each case.
But we know fully well that judges,
whether they belong to the District
Courts or the High Courts, may not be
experts in economic affairs; they have
got to give their judgments on the
basis of the atfidavits that are pro-
duced before them. There the inge-
nuity of the lawyers cominates and
the real economic aspect is forgotten;
unless he is an expert in ihat line,
i is very difficult for a man to know
the actual state of affairs. Therefore,
I would only urge that in all cases of
transfer, the transferee company must
take into consideration the emolu-
ments, terms and conditions of service
of the workers of the transferor com-
pany. To us they are assets, but pos-
sibly to Shri Tulsidas Kilachand they
are liabilities unless they are in a
position to derive profit out of their
labour. Today the social set-up is such
that we are having one Plan after
another and we have certain social
objectives in our view. Therefore, it
is necessary that the conditions ef
gservice of the employees—I use the
term employees, because the term
‘workers’ may not include clerks and
others—should be taken into considera-
tion when any amalgamation of com-
panies is made, We have seen that
they are not always in a position to
fight their cause, and during such
amalgamation some of the workers sre
retrenched often. We have seen
this phenomenon in many recent cases
when two companies are merged or
a tranfer takeg place. This pheno-
menon is quite common after the last
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war. We have seen persons who have
put in 25 years of service being re-
trenched. There are conditions im
some of the mercantile firms that un-
less one hag more than 25 years'
service to his credit, he will not be
entitled to any gratuity and so on,
We have found that in most cases
the cases of persons whose services are
on the verge of 25 years are left out.
This is the manner in which our so-
called great champions, so-called
pioneers, of the industrial advancement
of our country behave. Therefore, I
fully suoport Mr. Kamath's amend-
ment which provides for a statutory
obligation that any transfer should be
such that it will not prejudicially affect
the employees as regards their condi-
tions of service.

The next amendment moved by Shri
Tripathi and otherg for the introduc-
tion of a new clause 40TA is also a
very important one. Under clause
407, the Central Government is given
power to appoint two directors, if it is
satisfied that it will be in the national
mterests to do so. I do not want to
go into the merits about the outlock of
the Government as to what should be
the determining factor about national
interests; but considering for a moment
that the Government acts justly, what
I would like to say is that labour is
a very important factor. We have
known from our experience that on
many occasions employers in factories
have come forward with facts which
are no{ known to the outside people
till then. If the management is allow-
ed to behave in a particular way, we
find that the company goes into liqui-
dation or many of the assets are
dwindled down. Such cases are well-
known to us. Clause 407 categorically
says that the Government will have
power to appoint two directors to
prevent the affairs of a company be-
ing conducted either in a manner
which is oppressive to any members
of the company or in a manner which
is prejudicial to the interests of a
company, Interests of the company
should be considered to be not only
the interests of the shareholders or
the manager. Suppose a jute mill is
closed down. The community is dé-
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prived of a certain quantity of jute
which would have been produced.
Similarly, if two or three cotton mills
are closed down or a coal mine is
closed down, the community suffers.
The gquestion that has to be taken into
consideration is the value of the ser-
vice to the community. So also, the
interests of the workers, who by the
sweat of their brow produce the goods
should be taken into consideration.
They have an equal share in the bene-
fits and progress of the company.
Therefore, I think Government can-
not have any objection to accept the
amendment No. 439 of Shri X, P.
Tripathy.

Coming to amendment No, 546, I
feel that the drafting has not been
properly done. It may not fit in in
this particular place. But, 1 fully
agree with the principle of it. We can
determine in this Company law what
should be considered as assets and
liabilities of a company. Shri Tuisi-
das asked, what happens to the deben-
ture holders. We know very weil
when a marwari lands money, it is
hig duty to see what has happened to
the Government dues. He cannot say
that he does not know whether the
Government dues have been paid. Seo
also in the case of taxes, etc. due to
the corporation. Similarly alse in
the case of floating charges. This is
not a fixed amount because it varies
within a certain compass. Therefore,
this thing can be statutorily determin-
ed, Workers' wages up to a certain
period should also be taken into con-
sideration as a first charge and taken
up along with the assets and liabi-
lities of a company. Assets and liabi-
lities should not be restricted only
to tangible things. This also should
form part of the assets and liabilities.
Dues to Government and municipal
bodies are there. Similarly, it can
be said that 3 months or 8 months or
1 year's wages of workers should be
taken as a part of the assets and
liabilities.

Mr. Chairman: This was dealt with
by the Member when Shri K. P.
Tripathi's amendment was moved.
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Shri K. K. Basu: Difficulty will
mainly arise when the assets are
taken over. If a company itself is
taken over, the company continues
to remain and _if there is some sort
of a personal agreement, it can be
brought under the Industrial Disputes
Act to some extent.
next manager who has come in. The
company continues to operate. Vis-a
vis the company, the workers' rela-
tionship remains the same whoever
be the actual top man. Difficuity
srises in those cases which are well
known in those parts of North Bengal
and Assam where a large number of
tea gardens are changing hands and
are cempletely purchased. A British
company sells a tea garden and it is
purchased by another X who may have
a company. He takeg over the
assets. Whatever conditions of em-
ployment the original employer had
with the workers are set at naught
completely. Therefore, we can orovide
for this. There is no harm. Shri
Tulsidas asked about the debenture
holders. The debenture holders know
what the assets and liabilities are,
Along with the fixed assets, ulong
with the Government dues that have
not been paid, guarantees and wages
up to a particular period also should
be taken into account. Particularly
50, when you have provided for float-
ing charges which vary within a cer-
tain compass. Of course, the amend-
ment does not provide for the case
that my hon. friend was hitting at.
But, I can say that within the compass
of this Company law, we can bring
forward an amendment to achieve this
end. We are defining so many things.
We can say that in the case of assets
and liabilities, workers' wages should
be taken into consideration. In wind-
ing up of a company, we have provid-
ed for so many things. There is no
difficulty in putting that provision in
this Companies Bill. Here, we are
dealing with companies the relations
between the shareholders and manage-
ment, etc. The community is in-
terested in seeing that companies are
run properly and companies do not
go into liguidation. We have taken
power; uasder so many Acts. the In-
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dustries Development and Regulation
Act and other Acts to regulate the
affairs of companies, Today, Parlra-
rent  accepts, the entire civillsed
world and even the so-called capita-
Mstic world accepts the proposition
that all these companies have a social
utility and a social value and that
society has an equal right to see
that they are run properly.

Then, I come to another very con-
troversial point raised regarding a
statutory Commission. 1 for one am
not very much carried away by a sta-
tutory corporation, if we are to have
it one which is completely autonom-
ous, outside the purview of Parlia-
ment. We have seen in the case of
the Industrial Finance Corporation or
the D.V.C. and other things that Par-
liament has practically no control. The
annual report is placed on the Table
of the House. We have so much of
work and I do not know to what extent
a motion for discussion of that will
be possible. When questions are put,
Ministers answer that it is a matter
of internal administration and we
cannot answer. Therefore, a statu-
tory corporation wherein the Parlia-
ment will not have control is not ac-
ceptable to us. There are certain
provisions, for example, clause 323,
which say that by a particular point
of time, Government will declare that
in certain industries there should be
no managing agents,

[MR. DEPUTY-SPEAKER in the Chair.]

Of course, I have no illusion that so
long as the th#s Finance Minister
continues, there is not going to be any
notification. It is a question of the
economic policy which the Govern-
ment and Parliament will determine
at a particular point of téme. There
is no question of having the advice of
X, Y or Z. 1 can appreciate that if
in the case of certain mismanage-
ment, a certain warning is to be
given or some penalty #s to be impos-
ed, there may be an independent
authority. 1 agree that it should not



‘12661  Companies Bill

be left to the bureaucracy or the
Minister to determine that. To do
away with the mismanagement of the
managing agents, Wwe should not
bring in the mismanagement of the
bureaucracy. But, here we have
certain provisions in which the statu-
tory commission has nothing to do.
It is entirely for the Government and
the Parliament to determine at a
particular point of time whether we
should have managing agents or not
in an industry X or ¥ or Z. The
members of the statutory commission
may be experts. They may have in-
dependent views, They may be in-
dustrialists. They will never say that
the managing agency system should
cease. Therefore, I feel that a atatu-
tory commission as has been sug-
gested by some of my friends is 2ot
acceptable to us. Because, there are
certain clauses mm which the question
of policy, social value and social
objective have to be taken into con-
sideration. In the case of remunera-
tion, today the Government thinks in
terms of 8 per cent. or 10 per cent.
Three years hence, the Government
may come to the conclusion in pursu-
ance of the social objective or
Parliament may decide to reduce the
remuneration to 5 per cent. Even
though -the statutory commission says
we think that such and such a per-
centage is necessary, we would like
to scale down the remuneration at
that time. It # for the Parliament
and the Government to decide what
should be the remuneration at that
particular point of time. Therefore, 1
fee] that a statutory corporation
completely independent of the super-
vision of Parliament should not be
established. So far as that particular
part of the amendment is concerned,
i agree and I am against bureau-
cratisation. That danger is always
there, In the case of some national
concerns, we have seen this. Some
industrial people dominated over them.
Afterwards we found that some people
from the civil services or some retired
people, I do not know what was their
experience in that particular branch
of administration, are put in charge
and they bebave in the same mannér
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ag they have during their 30 years of
administration. I hope Government
will give us a definite assurance that
this administrative body would be com-
posed of persons with high integrity
and rich experience of this branch
of administration. They will also give
us an assurance that the administra-
tion which they propose to set up
will confine itself to the technical
operation of certain provisions of the
Act and the advisory body does pnt
become just a department of Govern-
ment.

shri A, M, Thomas (Ernakulam): In
the discussion on these clauses the
question of the constitution of a cen-
tral autonomous authority has been
pointedly raised by Mr. Chatterjee. 1
rise mainly to put forward the point
of view, which he has referred to in
passing towaras the close of s
speech, namely, in the constitution of
the Ceniral department for the ad-
ministration of the Company Law, the
undesirability of Government exclud-
ing banks and insurance companies
from the purview of the central au-
thority.

When 1 spoke on the general dis-
cussion of this Bill, I did not have
the time to refer to this aspect. But
when I interrupted the Finance Mini-
ster while he moved for consideration
of the Bill as amended by the Joint
Committee, he stated one or two
reasons why banks and insurance
companies have been omitted from
the purview of the central authority.
I confess that I have not been able
to understand the reason why it has
been done so, inspite of the explana-
tion given by the Finance Minister.

We find that clause 610 of the Bill
reads as follows: °

“The provisions of this Act
shall apply—

(a) to Insurance ,companies,
except in so far as the sald previ-
stons are inconsistent with the
provisions of the Insurance Act,
1938 (IV of 1938):
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[Bhri A, M. Thomas)

{b) to banking companies, ex-
cept in so far as the said provi-
sions are inconsistent with the
provisions of the Banking Com-
panies Act, 1949 (X of 1949);

¢} w companies engaged in the
seneration or supply of electricity.
except in so far as the said provi-
sions are inconsistent with the
provisions of the Electricity Sup-
piy Act, 1948 (LIV of 1948);

(d) to any other company gov-
erned by any special Act for the
time being in force, except in s0
far as the sald provisions are in-
consistent with the provisions of
such special Act.”

So that, clause 610 of the Bill speci-
fically refers to other private enter-

prises, such as insurance companies
and banks.

1 admit that there is the Reserve
Banx to control the administration of
the banking struecture and there iz a
head of the insurance gection to con-
trol the insurance companies.
Nonetheless, 1 feel when we have got
a central authority for the entlire
corporate sector of the country, there
is no logic in omitting from that
departments jurisdiction any class of
joint stock companies. I think a
coordinatior of all the activities of

the corporate and financial institu-
tions is called for.
Shri C. D. Deshmukh: Electricity

companies also?

Shri A M. Thomas: Electricity
companies also, if a corporate enter-
prise is there.

Shri C. D. Deshmukh: They are not
under the Finance Minister.

Shri C. C. Shah: They are govern-
ed by the Electricity Act.

Bhri A. M. Thomas: If they are
companies, even if the administration
of the elecfricity department iz not
within the administrative control of
the Finance Ministry, it must neces-
sarily be brought in under the central

7 SEPTEMBER 1955

Companies Bill 12654

authority set up for the administra-
fion of the Company Law. Thereby
the Finance Ministry will indirectly
exer s+ conirol over them. I do not
thinl:  inat 1s an argument, but I
think from the interruption of the
hon. the Finance Minister he feels
that there is reason for at least In-
cluding the banking and insurance
sector within this administrative set
up.

Shrj C. D. Deshmukh: Not a bit: 1
say it is as unreasonable as bringing
in electricity companies.

Shri A, M. Thomas: | would refer
the House to page 193—paragraph
257—of the Bhabha Committee
Report.

“There are two ways of organis-
ing the Central Authority that we
propose: —

(i) there may be a Central
Department dealing with joint
stock companies (and, if neces-
sary, with related inst#utions,
ey, banks insurance com-
panies, stock exchanges, etc.)
analogous to the corresponding
organisation under the Board of
Trade with local Registrars
working in the regions entrust-
ed to them:”

So that, when the Bhabha Com-
mittee gives alternative forms et
central control, it gives the choice to
bring related institutions, such as
banks and insurance companies and
stock exchanges within the admini-
strative control of this Central Depart-
ment. 1 cannot understand why we
are going to have such a powerful
department, these insurance and bank-
ing institutions should be taken out of
the purview of that department. I
have got reasons why thase two sec
tors also should come within this.

We fhnd, in the administration of
the Banking Companies Act, for
example, the Reserve Bank, of course
with the best of motives and with a
wiew to safeguard the interests of
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the public, bringing all sorts of res-
trictions in the administration of
banking institutions so much so they
are not in a position to grow at all.
So that if there is control exercised
by a Central Authority, that Central
Authority will necessarily have an eye
on the general economic policy of the
Government and issue suitable diree-
tions which would be carried out by
the Reserve Bank as well as by other
banking institutiens.

Shri C. D. Deshmkh: They will
issue instructions to the Minister?

Shri A, M. Thomas: Not to the
Minister. I do not understand how
with all these doubts the corporate
sector itself will be worked by the
new department. If you are going to
create a Centiral Authority for the
administration of Company Law in
general, and so long as banking insti-
tutions and insurance companies are
also joint stock companies which
will come within the purview of this
Bill that we are going t. enact, and
particularly when sheir functions
overlap, 1 do not understand why
banking institutions and insurance
companies have been deliberately
taken out of the purview of the Com-
pany Law.

With regard to the administration
of insurance companies, I think the
hon. Finance Minister can see that
the same efficiency which has been
shown in the working of the banking
institutions has not been shown In
the control exercised on tne insurance
companies. That is all the more
reason why insurance companies also
should be brought within the purview
of the administrative competence of
this Central Authority. 1 think it is
only as a temporary measure that
banking and insurance companies
have been taken out of this central
departmenis administrative purview
and that the Government will be per-
suaded to find its way tc ering these
sectors also within the administrative
set-up.

My rriend Shri Chatterjee ably
argued for the setting up of a central
autonomous body. I am sorry to say
that Shri Chatterjee wax not present
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when this question was discussed
threadbare and the pros and cons
were all explained. | think by and
large the Members were also-satisfied
with the explanation given by the
Finance Minister, He analysed the’
various clauses under which powers
have been given to the Central Gov-
ernment and pointeq out that it
would not be a workable arrangement
at all to have a central autonomous
authority for the control of the
admiistration under this Bill. Of
course, the Bhabha Committee has
entered its preference for the creation
of what is called the Corporate In-
vestment and Administrative Com-
mission, but the arguments put for-
ward by the Bhabha Committee, [
should think, only establish the need
for central control and supervision
over the working of joint stock com-
panies which has been felt in almost
all advanced countries of the world,
and therefore there must be such a
department for central control in
India aiso. That is what the argu-
ments advanced by the Bhabha Com-
mittee come to. For example, when
the Bhabha Committee discusses the
question, it says:

“In the United Kingdom, the
Board of Trade functions as such
an authority; and one experienc-
ed commentator...."”

I do not think Shri Chatterjee was-
arguing for the position that the
Board of Trade was in fact an auto-
nomous central authority which he
envisages under this Bill.

“..who has been closely con-
nected with the working of joint
stock companies in that country
observes as follows:™

And in the quotation you will find
towards the close the following:

‘If the Indian Government
desire to strengthen the Indian
Companies Act. it seems desirable
to create a central department..”

—that is all his opinion—

“..which would be generally
responsible for the sort of policy
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matters relerred to above and
would, be able to give any neces-
sary directions to the Registrars...”

Although the Committee. as I said,
has preferred the setting up of an
autonomous  corporation, it  Itselt
=HYS:

“We have carefully considered
which of these two types of orga-
.nization would be suitable to this
country, A great majority of
-+witnesses, who appeared before us,
ravoured a statutory authority
«created under the Indian Com-
panies Act, in preference to a
purely departmenial organizatien.
Each of these types has its ad-
vantages and drawbacks. While
a departmental organization will
pe simpler to work, a statutory
authority will create more con-
tidence and possess more elastl-
city and initiative.”

So that the Committee itself finds
that each type has got its own advan-
tages and disadvantages, and having
regard to the general pattern of this
legislation, I think the suggestion put
forward by Shri Chatterjee cannot be
accepted by the House. I have dealt
tn detail with regard to this question
«while 1 spoke on the general discus-
sion, and I do not want to take up
the time of the House by repeating
those arugments again.

One word with regard to clause 407
which has been attacked by  Shr¥
Tulsidas. It must be admitted that
fn the concrete recommendationg of
the Bhabha Committee such a clause
.does not find a place, but you will
find from certain of the remarks of
the Bhabha Committee that they
were prepared to go much beyond the
recommendations of the Cohen Com-
mittee as well as the statutory pro-
visions existing in England, After
dealing with the recommendations of
the Cohen Committee, they say:

“We have carefully examined
the scope of this section and con-
sider that not only can it be suit-
ably adopted to the circumstances

-
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of this country. but its scope may
be appropriately enlarged to cover
pot only the cases of oppression
to a minority of shareholders, but
also of gross mismanagement of
the affairs of a company which
cannot be otherwise suitably dealt
with under the other provisions
of the Act. We accordingly re-
rommend the enactment of two
sections:

(i) to provide for a remedy
tor the oppression of minorities
on the lines of section 210 of
the English Act, 19.-43'. and

(ii) to provide for a remedy
in cases of mismanagement of
a company's affairs in a manner
prejudicial to the interests of
the company.”

Of course, in the draft recommended
by them, this clause does not find a
place, but even then from certain of
the observations of the Bhabha Com-
mittee we will be able to find that ¥
this suggestion was pointedly placed
before them, they would certainly
have been prepared to accept that
suggestion. It would have been good
it Shri Tulsidas had taken into ac-
count the strong feelings that have
been expressed by various sections of
this House with regard to permitting
proportional representation of share-
holders in the board of management.
One of the arguments that was given
by the Government also was ‘that in
case of mismanagement, for the

- protection of minority shareholders

they are just having this clause 407
and hon. Members should be satisfled
with that. And the House having
depended on this clause 407 for safe-
guarding the rights of minority share-
holders it is too much for Shri Tulsi-
das again to press for the deletion of
this clause.

1 also submit that in the constitu-
tion as well as the administration of
the advisory commission healthy con-
ventions and precedents may be lald
down so that it may infuse confidence

may also carry out the functions
whieh Shri Chatterjee has in view. ~
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Pandit Thakur Das Bhargava: It
would have been much better, as my
friend Shri Thomas has just expres-
sed, if Shri Chatterjee had been here
at the time of the general discussion
in the House on this Bill. At that
t'me this matter of the statutory board
was so much discussed. and as a
matter of fact, all of us were very
much impressed that we practically
took a decision. I therefore do not
want to go into that matter again, but
at the same time, I want to say
something about the appointment of
this advisory commission.

In the first instance, # is right that
so far as this advisory commission
‘is concerned, clause 409 is expressed
in very wide words. I will just gall
your attention to this aspect. The
words are:

“For the purpose of advising
the Central Government on any
matter arising out of the provi-
sions of this Act referred to in
clause (a) of section 410 or..”

This is not all. The advisory com-
mission is a commission which can
advise the Government on any matter
arsing out of the provisions of this
Act referred to in section 410, which
means a very wide fleld. And the
Government does not stop even there.
They go further and say:

“...or on such other matters as
the Central Government may
think fit. the Centrai Government
<hall—

(a) constitute a -
sion...."

Commis-

So that nol only on matters arising
out of the provisions of the Act but
also on other matters the Central
Government wants this commission to
glve advice. The commission as such
should, in my humble opinion, have
been invested with the powers which
are theirs by virtue of clause 409.
What do we find in clause 410? There,
the powers which were sought to be
glven in clause 408 have heen crip-
pled tc an extent. Clause 410 reads
thus:

K shall be the duty of the
Advisory Commission to inquire
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into and advise the Central Gov-
ernment—

(a) on all applications made
w the Central Government un-
der sections 258, 259, 266, 267,
308, 310, 325, 327, 328, 331, 344,
345, 351, 407 or 408:

(b) on all other matters
which may be referred. to the
Commission by the Centra!l
Government.”

This is also fairly wide covering au
matters which are referred to the
commission by the Central Govern-
ment. But now it is in the power of
the Government to iefer or not 1o
refer any matter to the commission
and the advisory ccmmission cannot
insist that they shell tender advise
on all matters of policy which arise
out of the Act. It is within the
powers of the Government to indicate
the matters on which they want
advice. In regard to these particular
provisions which I mentioned in
sub-clause (a) of clause 410 these are
generally matters which have refer-
ence to direclors, their remuneration,
appointmeni and increase in the num-
ber of directors, etc. These are gene-
rally matters which are of course
difficult, and the presence of an Ad-
visory Cominission would inspire
much more confidence. And this is not
all,

When I refer to clause 412 [ find
that very plenary powers have been
given so far as the Advisory Commis-
sion is concerned: an enquiry and
finding out the truth in regard to
matters of dispute. So far so good.

Even when 1 go to penalties I think
this august body has been given
powers far more extensive than what
we find in the provisions of the
ordinary Penal Code. If somebody
refuses to make an answer, the
punishment is two years, wheress
under the Penal Code the ordinary
punishment is one month or six
months, If a person does not come
or does not produce a document. un-
der sections 176 and 177 of the Penal
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Code the punishment ¥ not so great.
But under clause 413 two years' impri-
sonment is awarded. So far so good.

I want that this Advisory Commis-
sion will in many matters be the con-
science keeper of the persons in
authority. Shri Gurupadaswamy was
very insistent and he said it must be
laid down in the clause itself that all
their advice will be binding. 1 do not
agree. 1 know that all advice car-
not be binding. Otherwise there is
no occasion for having an Advisory
Commission. Then it means that
Government have no control.

But at the same time I feel the force
of what is passing in his mind. He
feels that if it is a mere ornamental
thing. if it is only an appendage to
that authority who will really exer-
vise authority under the Act, it is
nothing, it is an eye-wash.

I therefore expect that the hon.
the Finance Minister will kindly rise
in his seat and assure the House that
as a matter of fact in all these
matters the advice will be regarded
as a good advice. After all, we have
invested them with powers of enquiry,
and it will be a very respectable body.
My view in respect of these Com-
missions is that so far as the theory,
philosophy and wisdom of a parti-
cular policy is concerned, it rests
with the advisory board, but so far
as the actual implementation is
concerned it is the function of the
authority which exercises the power.
So far as the final authority is con-
cerned, the power of disagreeing
with the Commission in theory
should be there, in rare cases. Other-
wise it won't work. The responsibi-
lity is of the Minister in charge.

Therefore I think in many matters
if we want to make this advisory
board just like a statutory board into
whose working we cannot pry, it is
useless. Then why have this advisory
board? Have that Commission. But
I am opposed to that on principle
as ] want that the ultimate autho-
rity,  the ultimate responsibility,
must be that of Government. But in
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ninety-nine out of hundred cases this
advice should not be disregarded.
Otherwise there ir no meaning io
having this advisory board. Ordinari-
ly there must be very cogent reasons
why the advice of such a responsible
body should be ignored.

Shri Gadgil (Poona Central): Then
why not have a statutory body?

Pandit Thakur Das Bhargava: So
far as a statutory board is con-
cerned, Parliament cannot look into
its affairs. We saw it in the case of
the D.V.C. and the Industrial Finance
Corporation. The whole thing is so
complicated that unless and until you
cast the entire responsibility on the
Government the provisions of the
company law cannot be worked by a
statutory board. But at the same
time I am quite clear that even when
you make it only an advisory body,
the responsibility may be shared bet-
ween the Government and this advi-
sory board. They are also respon-
sible. Tt is not all,

If you want their advice and if vou
want that the advice should be a
good one—and we should expect that
it will be a good one—it must be
respected in all possible matters.

Shri N. C. Chatterjee: Normally it
should be accepted.

Pandit Thakur Das Bhargava; In
those days when the old Government
wanted to have Ministers in the Pro-
vinces, Mahatmaji said “No, we won't
allow our people to become Ministers
unless there is a gentlemen's agree-
ment that their advice will be accept-
ed”, and the Government accepted
Mahatmaj¥s proposal. Thiz is the
gentlemen’s agreement. Unless the
Finance Minister says like this, sup-
pose our revered friend Shri Gadgit
is appointed, the next day he will
tender his resignation ¥ his advice is
not accepted. And if all the members
of the Advisory Commission resign the
people will conclude the Government is
in the wrong and these people of the
Advisory Commission are right.
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When you allow these people to be-
“ome members of this Advisory Com-
mission, we do expect that ordinarily
and normally spenking their advice
will be the last word, though in
many matters Governmeni may not
be able to implement it for reascns
best known to itself. 1 can under-
stand that for particular reasons Gov-
srnment may not accept it. Otherwise
there is no meaning in an Advisory
Commission. It will always...,

Shri Gadgil: How will it function?

Pandit Thakur Dag Bhargava: The
functions are given. They are there.
The advice is there. Government
cannot atcept the advice for parti-
cular reasons. For instance I am......

Mr Deputy-Speaker: If an economi:
Adviser gives some advice or a Che-
mical Expert gives advice, the mo-
ment the advice is not accepted the
Minister must go or he must go, is
it?

Pandit Thakur Das Bhargava: 5o
for as experis are concerned it is
different. These people are not ex-
perts in that sense. On the contrary
they are people who are invested with
powers of enquiry and prying into
accounts and all that, They will
know the state of things better than
perhaps even the person in authority.
1 am a member of an advisory board.
1 feel the difficulty. If my advice is
a0t respected by the person to whom
1 give my advice on a very essential
and fundamental! matter, I think I
should no longer remain & member of
that advisory hoard.

Mr. Deputy-Speaker: Normally.

Pandit Thakur Das Bhargava: 1 am
not speaking of extraordinary things.
1 do not want that it should be a case
like the D. V. C. or the Industrial
Finance Corporation where even the
Government is helpless and we cry
in the wilderness and ask Government
to issue instructions but they are not
able to do so. I do not want that.

But at the same time if the Finance
Minister does not agree that even nor-
mally their advice will be respected,
then I do not see any purpose in this
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Advisory Commission, After a'l. the
powers given to the Government are
s0 immense, so wide that I cannot
think that they wil! be rightly exer-
cised unless with the advice of a
board.

Where Gcvernment have said “‘on
all other matters which may be re-
ferred - to the Commission by the
Central Government”, I would have
liked a further liberalization of the pro-
visions, or by rules, that all matters of
policy must be referred to them. Other-
wise, if the Government does not
choose to refer matters of dispute to
them, what is the use of the Board?
Therefore in all other matters where
discretiopn is given, it must be pro-
vided by the rules that Government
should ordinarily refer such matters
of policy to them. Otherwise it will
be in the arbitrary discretion of the
Minister to consult them or not. We
want the Advisory Commission to be
cffetive, and 1 would have therefore
liked if they had said that in matters
of policy the Advisory Commission,
it they so choose, will be able to ten-
der advice. I would have liked it. To
this  extent I do not think
Government  would  have gone.
Therefore 1 did not give an amenaq-
ment. But without an amendment
on this point I hope the Finance
Minister will make rules in such a
manner that ordinarily their advice
may be sought on matters of policy
and they may be effective. After all,
they are very respectable and big
people, and their advice should be
respected.

As regards the Advisory Commis-
sion 1 would very respectfully ask the
Finance Minister to kindly elucidate
the point and tell us how he means
to work it so that the House may get
assured. He won't be able to do
everything; his officers shall have to
decide many matters. He personally
cannot decide every matter. He has
to deal with fifty thousand companies
and he cannot possibly do all these
things. When he is there there may
be no advisory body; we have full
confidence in him, But &s I submitted
at the time of the first reading, I
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am really afraid, I shudder to think
Bow so many rights and duties will
be discharged, how they will be exer-
cised by Government; [ am wvery
much afraid, I am very unhappy with
the fact that you have taken many of
the civil liberties of the people. I
did not like it. Now all these powers
may be exercised in such a manner
that the Government is able to inspire
confidence and people may not say
that by this change of the law the
position in the country has become
worse. I do not want to conceal this.
I am afraid there will be plenty of
nepotism, bribery, corruption etc. All
the people will rush to you. Now,
these managing agents, managing
directors, managers are all within the
hollow of your hand, and they will
run about and ask for approval.

3 rM

Shri C. D. Deshmukh: Is it the hon.
Member's short point that # the
commission is to be overruled, it
must not be done without the Minis-
ter’'s specific consent?

Pandit Thakur Das Bhargava: That
is true. So far as the Minister is
concerned, I have already said that
the Minister is directly responsible to
the House and to the country, and
therefore, 1 do not want to curtail the
powers of the Minister. It is perfect-
iy right that he should have the
powers. But at‘the same time 1
should think that the Minister will
also think twice before disagreeing
with them #n normal matters; and
so far as normal matters are concern-
ed, their views should be accepted.
But in special matters where the Mi-
nister finds it impossible to give
effect to their decision, or in other
matters which I cannot think of and
which 1 cannot illustrate now, the
Minister shall have full authority to
disagree with their views. Otherwise,
there is no meaning in its being
called an advisory commission. 1
want that ordinarily and normally
their views should.be accepted. But in
certaln matters where the Minister
thinks that for the discharge of his
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duties he must disagree with them, I
do not say that he should not disagree
at all. But so far as the other
people, excepting the Minister, are
concerned, I would rather like that
their advice is not ignored by any
authority. After all, there will be five
men in that commission who will....

Shri C. D. Deshmukh: [ say that if
that is the point, then that could be
easy to secure. That almost goes
without saying namely that no one
below the Minister will have the
authority to overrule the commission.
That is obvious. One need not say
that.

Pandit Thakur Das Bhargava: So far
as the Minister is coneerned, I have
submitted that except in exceptional
matters where 4 will become very diffi-
cult for him to accept their advice
in toto, the Minister also will not
ordinarily differ from them. After all,
it is the advice of five or six people,
and moreover it i the advice of
people whom you yourself have
selected and in whom you have got
confidence, and in whom the country
has got confidence. ...

Shri Gadgil: Not the country.

Pandit Thakur Dag Bhargava: If the
Finance Minister appoints any person,
I shall have certainly confidence in
the wisdom of the Finance Minister in
appointing that man, and also confi-
dence in that man.

Mr. Deputy-Speaker: My own read-
ing is this. The hon. Finance Minister
wants to have a department under
him,—just as the Railway Minister has
got a department under him, namely
the Railway Board, or just ag the
Finance Minister himself has got the
Central Board of Revenue under him,

. not clothed with such executive powers

—without consigning all this to a
statutory board, in which case he
will be tled hand and foot and will
be regulated by their decisions. In
between, he must have freedom to
accept or not to accept. But he would
not give that power to anybody in his
office below himself. That is what he
SBYS.
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shri C. D. Deshmukh; That was the
short point 1 made, because the hon.
Member referred to the staff under
the Minister and he said that he was
afraid that so many powers had been
taken. 1 just wanted to know what
exactly his point was. And if his
point was that there was a danger of
the staff under the Minister di-ngree-
mg with the commission....

Mr. Deputy-Speaker: He has no such
fears.

Shri C. D. Deshmukh:...then he need
have no such fears. As for the other
pcint, 1T shall deal with that in my
reply. I only wanted to deal with a
short point here.

Mr. Deputy-Speaker: He is agree-
able to that. Fhe only point is whe-
ther the Minister should be free to
accept or not lo accept..

Shri C. D. Deshmukh: [ shall deal
with that in my reply.

Mr. Deputy-Speaker:..or whether
ordinarily he is bound to accept.

randit Thakur Das Bhargava: Ordi-
narily, he will accept their advice.
Only in certain circumstances, he
may or may not accept. As a matler
of fact, this is an advisory commission.
But whom does it advise? It is not
to advise the officers under the
Minister.

Mr. Deputy-Speaker: To that the
hon. Minister is agreeable.

Shri Jbhunjhunwala: He has agreed
0 that.

Mr, Deputy-Speaker: The hon.
Minister has already said that he is
agreeable to that. Se, the hon.
Member veed not labour the peint.

Several Hon. Members: rose.

Mr. Deputy-Speaker: [ find a num-
ber of hon. Members rising #n their
seats. As hon. Members will be aware,
the time that we have allotted to this
group of clauses—or I should say for
all these our groups put
up to 4.10 p.m. The hon. Minister
wants 40 minutes, in which case...
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Give us five minutes

Shri Gadgil:
each.

Shri T. S. A. Chettiar (Tiruppur):
You can extend the time.

Shri U. M. Trivedi (Chittor): You
can extend the time.

Mr. Deputy-Speaker: Let us assume
that we extend the time till 4.30 P.M.

Shri U. M. Trivedi: Till 5 .M

Mr. Deputy-Speaker:...1 would re-
quest the hon. Minister to start at 3.50
pv. Will that do?

New, there are a number of hon.
Members who want to speak. I have
noted down their names. They are
Shri Jhunjhunwala, Shri C. C. Shah,
Dr. Krishnaswami, Shri G. D.
Somani......

Shri T. S. A. Chettiar: I would also
like to speak.

Shri C. D. Deshmukh: In response o
appeals, 1 have cut down my time to
30 minutes.

Mr. Deputy-Speaker: Where is the
need for any response? Hon. Members
want to hear the Finance Minister. So..
what is the good of his cutting his
time in response to appeals?

Shri U. M. Trivedi: You have omit-
ted my name.

Mr. Deputy-Speaker: The hon. Mem-
ber's name is‘bracketed with that of
Shri N. C. Chatterjee it the amend-
ment. Shri N. C. Chatterjee has
already spoken. So, Shri U. M. Trivedi
need rot speak.

1 shall give ten minutes to each one
of these Members. There are six of
them now. Since the discussion on
this group of clauses must close by
4-30 p.m. I shall call the hon. Finance
Minister exactly at 4 pP.M.

Shri Gadgil: May I speak? I shail
require only five minutes.

Mr. Depaty-Speaker: [ am calling
upon Shri C. C. Shah, because he may
take less than five minutes.
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Shri C. C. Shah: I welcome Govern-
ment amendment No. 1133 to clause
407. The proviso which is added by
that amendment gives additional
power to Government. When an
application is made by shareholders
under clause 407, Government can oo
two things. either appoint two direc-
tors or ask the company to introduce
proporticnal representation. If the
company has already exercised the
option under clause 264, then no oc-
casion arises for the exercise of the
latter power, in which case Govern-
ment may consider the desirability of
appointing two directors if it becomes
necessary in the interests of the ccm-

pany. Therefore, there is no over- -

lapping between the two powers. It
is not as if the power given in the
clause will not be exercised if the
company has already exercised the
-option under clause 264, and therefore
there need be no apprehension that
Government will ask the company to
do only the one and not the other.
Both powers are given to Government,
and 1 think they are both necessary
and wise.

Shri Jhunjbunwala: They will not
be exercised simultaneously.

Shri C. C. Shah: No, not simul-
taneously.

I shall now deal with the clauses
relating to the advisory commission.
Now, there appears to be, with respect
to' the hcn. Members who have said
s0, a little misunderstanding about
what exactly the Central authority
has recommended. ] can apopreciate
the anxiety of the hon. Members that
the advisory commission or the Cen-
tral authority must be a proper body
which will discharge the {unctions
which have been entrusted under this
Act, because the administration of this
Act becomes a matter of vital impor-
tance.

The Bhabha Committee have rightly
pointed ogut that so far, this Act was
grossly under-administered, and a
large number of evils, which have
arisen and which we are now remov-
ing, have arisen not s0 much because
there was not a provision in the Act,
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but because the provision was not
enforced. And they have given, and
rightly, two reasons for that.

The principal reason is that there
was decentralisation of administra-
tion. While the company law was a
Central subject, the Central Govern-
menl delegated all their powers to
the various State Governments who
did wnot take proper care to udmi-
nister the Act as it should have
been. The second reason was that
the various offices were not properly
staffed with registrars and other staff.
Therefore, the Bhabha Committee have
advocated a Central authority. In
other words, what they have advocat-
ed is that the administration of the
Act must be taken over by the Centrai
Governmenti, and it mast be Centrally
administered. instead of there being
a aecentralised administration.

Another reason which they have
given, and very rightly, and which
becomes more relevant in the present
circumstances, ic that we are now
adopling a more positive attituoe
towards the management of companies
than a mere negative one. Until now,
we were content with providing mn
company law statutory restrictions as
to what the management shoud not
do.

Shri Gadgil: Now, we are saying
lldn)s‘f‘

Shri C. C. Shah: Now, we are im-
posing on  them obligations to do
things, which are to be watched by
the authority which is to wawch the
administration of the Act; and the
Central Government have undertaken
many things to be done by that.
Also, they have rightly given the
reason that the economic policy o
Government is closely linked with the
private sector, and therefore it 1is
more important to watch the manner
in which that private sector shal
function through corporate manage-
ment. So, if the economic policy of
Gover t is to d and not to
fall, it becomes obviously and vitaly
important that the administration of
company law should be a positive duty
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of Government rather than a negative
duty of police action. For these
reasons. the Bhabha Committee have
advocated a Central authority.

Having done that, they rightly point

out that that Central authority can
be organised in two ways. One of the
ways is as in England, namely, by a
Board of Trade, which is a depart-
ment of the Ministry, and the other
way i to have a statutory autono-
mous authority. As my hon. friend,
Shri A. M. Thomas, rightly pointed
out, they admit that there are advan-
tages and disadvantages of
both methods. One may adopt
one or the other. We  have
adopted the first course, but to say
that we are rejecting the main recom-
mendation of the Bhabha Committee
is wrong. We are accepting the main
recommendation, namely, to have a
central authority for administration of
company law. But we are rejecting
only their recommendation as to the
form which that central authority
should take, and out of the two forms
which they have recommended, we are
adopting the one which is prevalent
in England. Therefore, I submit that
it is entirely erroneous to say thai
we are taking away the main recom-
mendation f the Bhabha Committee.
I would like to draw the attention of
Shri N. C. Chatterjee—I am not sorry
he is not here and I am glad Shri
U. M. Trivedi is here...... '

Shri U. M. Trivedi: 1 would request
that I may be given an opportunity
to speak.

Mr. Deputy-Speaker: Subject to time
being available.

Shri U. M. Trivedi: The unfortunate
thing is that I have been bracketed
with Shri N. C. Chatterjee. But I
want to speak.

Shri C. C. Shah: What is his recom-
mendation? His main recommendation
is based on a misconception. His
amendment No. 1123 says:

“The Central Government shall
refer to the Commission for inguiry
and report all matters for which
the approval, consent or sanction

282 LSD.
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of the Central Government is re-
quired to be taken under this
A "

Now, it is said “for inquiry and
report”. Report to whom? Obviously
to the Central Government. And who
is to take the decision? Obviously,
the Central Government. And,
therefore, it becomes an Advisory
Commission, not a Statutory Autono-
mous Commission of the nature which
Bhabha Committee has envisaged.
His very amendment speaks of an
Advisory Commission, not a Statutory
Commission of the nature he has
envisaged, because it only says the
Central Government shall refer for
inquiry and report and ultimately it
is the Central Government which has
to take a decision. Now, I will tell
you how the misconception has
arisen. What the Bhabha Committee
recommended was that if you accept
a Statutory Commission, then all
the powers which are given to the
Central Government ought to have
been given to that statutory authority
whose decision may be final. There-
fore, wherever you have used the
words ‘the Central Government' in
all the previous clauses, you ought to
have said ‘the Central authority un-
der the Act'. Now, at that time, no
Member was awake to this. Now, we
have said the Central Government will
issue notification under clause 323.
At that stage, it ought to have been
said that the Statutory Commission
shall issue the notification. We have
said that the Central Government will
approve the managing agent's appoint-
ment or reappointment; you ought
to have said the central authority
shall approve the managing agent's
appointment or rezppointment. All
that #s gone. .

Shri A. M. Thomas: It can be done
in the third reading stage.

Shri C. C. Shah: If you will refer
to page 195 of the Report of the Com-
pany Law Committee, they have
rightly said that the functions of the
Commission shall be that it shall
carry out all the functions which are
to be entrusted to the central statu-



12673 Companies Bill

[Shri C. C. Shah]

tory authority under the Act. They
envisaged that all the powers which
are given to the Central Government
will be given to the Statutory Com-
mission. If we have not done that, to
ask for this amendment now is,
with all respect, shall I say, most
inappropriate.

An Hon. Member: Shutting the
stable after the horse has left!

Shri C. C. Shah: Therefore, I am
submitting that the amendment pro-
ceeds on a basis which is totally
wrong. I can understand the anxiety
of the hon. Members that, ordinarily
speaking, the recommendations of
the Advisory Commission ought to be
accepted. I #m quite sure it shall be
s0. in 99 cases out of 100. Tf there is
to be any rejecticn, it shall’ be at
ministerial level only.

Another thing is that nothi.ng‘ has
been said in these clauses about the
personnel or the tenure of office or
the terms of appointment of the
members of such a Commission. 1
am quite sure Government will take
all these factors into ccnsideraton.
Shri M. S. Gurupadaswamy’s amend-
ment is, with all respect, I should
say, entirely inappropriate, because
he says ‘whose members shall be
appointed. by the President...and shall
only be removel from office in like
manner and on the same grounds as
Judges of the Supreme Court’. One
has only to read the amendment to
see the absurdity of it, if I may say
so with respect.

Shri M. 8. Gurunpadaswamy: It is
not absurd.

Shri C. C. Shah: Then as regards

the matters which are to be referred .

to the Commission, 1 am’ glad the
Government themselves have moved
amendments to include more matters
which will be referred to the Com-
mission.  Particularly, Government
have added clauses 268, 323 and 342 to
this. As regards clause 323, as my
hon. friend. Shri T. S. A. Chettiar has
rightly pointed out, this is a matter
of such importance that the Com-
mission should advise them,
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Shri M. C. Shah: That is accepted

Shri C. C. Shah: Only one word
more and I have done.

The Advisory Commission is also
an experimental measure, We will
watch the experiment for a period of
about five vears, and we shall have to
see how the Commission works. I do
not kncw what exactly is envisaged,
whether they will be whole-time mem-
bers or whether they will be entirely
advisers of a peripatetic nature who
will come occasiohally, once ¥ a
month or two months, see the files
and decide. The work of the Com-
mission ig so much and so important
that......

Mr. Deputy-Speaker: Is there no
provision here that the rules will re-
gulate this?

Shri C. C. Shah: There is no such °
thing in these prov'sions as regards
rules for this Commission.

Shri U. M. Trivedi: They are beauti-
fully wvague.

Shri C. C. Shah: I hope the hon.
Minister will explain the position.

Mr. Depuiy-Speaker: What is the
clause relating to rules?

Shri T. S. A. Chettiar: Clause 633.

Mr. Deputy-Speaker: This may be
relegated to the rules. It says, ‘for
all or any of the matters which by
this Act are to be, or may be pres-
cribed by the Central Government’.

Shri C. C. Shah: But this is not a

matter to be prescribed by the Central
Government.

Mr. Deputy-Speaker: Generally, it
carries out the purposes of thig Act.
Probably it may be provided by the
rules.

Shri C. C. Shah: It can be so.

Mr. Deputy-Speaker: When we coma
to clause 633, we may have a specific
rule concerning the composition, juali-
fications ete.
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Shri C. C. Shah: It will be neces-
sary.

Pandit Thakur Das Bhargava:
These Tules may be mcdifiable by
Parliament.

Dr. Erishnaswami (Kancheepuram):
Yes. ’

Mr. Deputy-Speaker: Therefore, if
you put in the rule that all these rules
should be laid bafore Parliament, that
will be all right.

Dr. Krishnaswami: Not only laid
before Parliament, because that s
only for information.

Mr. Depuiy-Speaker: When they
come to that portion, if they want to
give that power to mcdify these rules,
let them say so. A clause may be
added.

Shri C. C. Shah: I would say only
one word more before I sit down. The
Bhabha Committee Report has a whole
chapter— chapter XVIII—on company
statistics. They expect that the cen-
tral authority which they envisage
will collect all company statistics.
In fact, as we have found in the rourse
of the debate, many of the decisions
which we have taken had to be de-
ferred for want of statistics on many
vital matlers of company law. I hone
that the new department which the
Government have set up will pay more
adequate attention to the necessity of
providing company statistics in all
matters to which the Bhabha Ccm-
mittee has drawn our attention.

Lastly, in clause 631 we have pro-
vided that the Government shall
make an annual report to Parliament
of the administration of the Act by
the Government. That is a very im-
portant thing which has been added
because at that stage Parliament
will have an opportunity of seeing
how far the Advisory Commissicn has
functioned, how the Government have
administered the Act, and Parliament
will have an opportunity of expres-
sing its views ag to the manner in
which the Act has been administered.

Shri Gadgil: I think I am entitled
to give my advice on this subject
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particularly because I had the op-
portunity of watching and ‘work'ng
with all the three varieties of orga-
nisaticns, namely, company, depart-
ment and corporation such as the
Damodar Valley Corporation, the
Sindri Fertilizer Factory and the de-
partment itself. My own experience
is that if one wants to have full
parliamentary control over the expen-
diture of people’s moriey and if we
want that control to be real, direct
and effective, then you cannot have
a better organisation than the de-
partment itself. Where the gquestion
is one of executing a single project
or a project the confines of which
are not very wide, then you can have
a corporaticn or a company but where
we contemplate the investment of
power on such a large scale as is con-
ternplated in this Bill, I think the de-
partment is the best organisation amnd
with that is to be associated the sug-
gested advisory board.

My friend Pandit Thakur Das
Bhargava wanted to know how the
advisory board wculd function. I am
reminded of a couple who went before
a marriage registrar. They asked
the marriage registrar to define the
ccnditions on which they could have
a divorce if they wanted to secure
one.

Pandit K. C. Sharma (Meerut Distt
—South): Farsighted people.

Shri Gadgil:
sighted at all.

Companies Bill

Farsighted or no-

The point is that the advisory board
contemplates a situation in which
the advice of an expert type will be
available to the department as such.
But, whatever be the advice, it is the
duty and responsibility of the perma-
nent civil servants as represented by
the department itself to tell the:
Minister whether the particular ad-
vice is consistent with the overal]
policy of the Government as already
defined and in case the* department
differs from the advisory board, it
does not rrean that in any way the
importance of the advisory’ bcard is
belittled or slighted. In actual work-
ing, traditiong grow, conventions grow
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and normally the Minister, who 1s
always a tenant-at-will of the people,
—he may come and go—is usually
cautious to accept the advice, as far
ag possible, of the permanent civii
servants as represented by the Secre-
tay of the Departmen: and if that
advice is remforced by the advice of
the advisory board. I am certain the
Minister will never differ. But. if
there is a difference between the views
and the viewpoints of the advisory
board and the views of the permanent
civil servants, I have not the
slightest doubt that the responsible
Minister in mnormal crcumstances
ghould accept the advice of the civil
servants as represented by the Secre-
tary of the Department.

Mr. Deputy-Speaker: The  horn.
Member zoes beyond what the Minis-
ter is prepared to concede.

Pandit Thakur Das Bhargava: It
means that the Minister is an automa-
ton and he should carry out the
wishes of the civil servants.

-

Shri Gadgil: Whether he is an auto-
maton or a live person ig a matter
which can be experienced only by
those who are in those circumstances.
1 speak with some experience and
with some authority.

Pandit Thakor Das Bhargava: Then
it is a very sorry experience.

Shri Gadgil: The point is that we
want parliamentary control to be
real, direct and effective. For this
reason at least I am of the view that
there should an advisory board to
be associated with the Department. The
department contemplated deals with
the private sector which exists ag it

,is represented by 30,000 companies
with—I dn not know how many—
crores of paid up capital and working
capital and it is not only a sector by
itself but it is a part of the bigger
economy. It is therefore necessary
that matters of policy that are bound
to arise must be discussed by the
Government from a different level
than they may be possibly discussed
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by an autonomous corporation as is
contemplated. An autonomous cor-
poration may be autonomous and may
have gotthe best and expert people
represenied there. Yet there is such
a thing as the economic policy of
the Government. As such it is for
the Government to take the respon-
sibility. Suppose we create an auto-
nomcus corporation and questions are
raised then the Minister is likely to
say that this is what the indepen-
dent corporation has recommended;
thereby sou fragmentise the respon-
sibility. It # not in the highest in-
terests of the country or for the
smooth working of the administration.
Therefore, when we have followed a
policy of interfering with private en-
terprise with a view to bring it In
line with our overall economic policy,
there canno! be anything like aulo:
nomous corporation. It must be a
department which will be directly
responsible to Parliament tl'frough the
presiding Minister. I, therefore, sub-
mit that what Mr. Chatterjee has
said cancat be accepted. There is a
general feeling in the House that what
the Government propose has ihe
general supoort of the House.

As regards the rules, this, that snd
the other about the actual working
of the advisory board, I submit, these
matters must be left where they are.
As I said, conventions will grow, tra-
ditions will grow, understandings will
grow. If we lay them down here and
now, instead of smooth working,
every time tbere will be cortict ana
wnat we hzve in view will not be
achieved. For this reason, I would
request my esteemed friend, Pandit
Thakur Das Bhargava, not to insist on
the rules being made here and now.

Shri Jhunjhunwala: Though fve
minutes would not have sufficed if I
haq been asked in the beginning to
speak; but, now since most of the
points which I wanted to make out
have been covered by the previous
speakers, I think, I shall be able to
finish within 5 minutes.
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So far as the question of Mr. Chat-
terjee's amendment is concerned, as
has been pointed out by previous
speakers this point was very well
discussed at the time of the general
discussion and our Finance Minister
has convincingly explained before the
House that it was m the interests of
the administration that all -these
things should be in the hands of the
Governmeat, As such, now for Mr.
Chatterjee to come and say that there
shall be a separate statutory body in
order to deal with different matters.
I do not think, was any convincing
argument at all.

The only point which I want ¢to
make ¥ regarding clause 407. Mr.
Chatterjee pointed out that now that
the Government has taken the power
of appointing two directors there
should not be this subsequent pro-
viso: '

“Provided that in lieu of passing
an order as aforesaid that Central
Government may, if the company
has not availed itself of the option
‘given to it under section 264,
direct the company to amend the
articles in the manner provided in
that section and make further ap-
pointment...... "

I was not in the Joint Committee
and I did not know as to why this
power of appointing two  directors
had been given to the Government
whenever any representiticn  is
made before the Government that the
affairs of the company are not being
conducted in a fair and proper way.
I thought that this was independent
of anything contained in the Act.
But I was irnformed by one Mamoer of
the Joint Committee that this was
done because the proviso of propor-
tional representation was not accepted
and therefore it was put down as
a safeguard against that. Now, I
find, as has been explained by the
hon. Finance Minister that it was
not so. It is independent of that. It
was done because in spite of the fact
that there is proportional representa-
tion in any company, the Govern-

7 SEPTEMBER 1955 .

Companies Bill 12680
ment should have the right, in pub-
lic interest or in the interests of the
shareholders. to appoint two directors
and that point has been made clear.

Now, they are taking additional
power. That is, they can also ask the
company to introduce propor..onal
representation in their articles of
association, and can compel them to
do so. Here I agree with Shri Tulsidas
when he says that when the Gov-
ernment have taken one power in
their hands—of appointing two direc-
tors when they find that the affairs of
the company are not properly con-
ducted—why should they have this
additional power of asking the com-
pany and compelling them to intro-
duce proportional representation im
their articles of association. I think he
is right. Even if the Government
does not accept what Tulsidasji said I
do not understand what this proviso
means. Here it is said:

*...in lieu of the passing of an
order as aforesaid the Central
Government may, if the company
has not availed......

So far as other companies are con-
cerned, where there is already a
proviso in the articles of association
that they will have proportional
representation, there the Government
Has got power to appoint more diree-
tors, but here the language stands
“provided that in lieu of passing the
order aforesaid (that is, appointing
two directors), the Central Govern-
ment may...” What I understand from
this is that if the Central Govern-
ment find that it is not necessary to
appoint two directors, they can, in
lieu thereof, ask the company to in-
troduce compulsory proportional re-
presentation, and in that case they
will give thay. order, So according to
the language, I do not think that once
the Central Government has done
like that, they will have again the
power to appoini two additional direc-
tors. But what the Finance Minister
said was: “No, the Government will
have power and it is right that the
Government should have that power.”
In regard to other companies also
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where in their articles of association
they have provided that they will
have proportional reoresentation, ir-
respective of the fact that a particu-
lar company hag got proporticnal
representation, Gevernment has power
under this clause to appoint add:
tional directors. [ think Government
has taken this power very lightiv for
this reason that if it finds that in the
public interests they are not doing
well, Government can appoint add»
ticnal directors not only because a
few shareholders are suffering but in
the public interests. When I pointed
out the words “public interests”, my
friends here laughed and said, “What
has the public to do with it?" But the
whole Act # meant for the public
and not only for a few shareholders

of the company. It has been said .

that so many social activities, so
many social values. etc.,- have been
overlooked by the companies, that
there has been concentration of
power and of wealth, that there are
cases of giving of jobs to relatives,
giving selling agences to relatives,
‘ete. These things may not be in ths
interest of the shareholders alone but
also of the public. I do not know
why my friends were amazed and

began to laugh and said: “What has,

the company to do with the public?
The company has to do only with the
shareholders” They must forget this
background......

Pandit Thakur Das Bhargava: Ac-
cording to the section, only the In-
terests of the company are mentioned
there.

Shri Jhunjhunwala: My hon. friend
is a lawyer.

Bhrl U. M. Trivedi: A great lawyer.

8hrl Jhunjbunwala:
want to criticise him here and I can-
not. After all, the lawyer will suc-
ceed, but I say that the whele Act,
as the hon. Minister has also said,
is not only to protect the few share-
holders,of the company but it is to
protect public interests. Therefore,
my submission befcre the House is
that even if the Government has
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asked a company to have compulsory
proportional representation, Govern
ment should have the power, if an
olher representation is made belore
the Government or if anything comes
up befcre the Government that the
company is not carrying on gqu'te
well, to appoint two addit.onal
directors in the oublic interest; As
such, if the wording is found to re
quire any change, it may be made.

Dr. Krishnaswam!:: In the brief
time at my disposal I shal only indi-
cate a few of my doubts on clauses
395, 407, 108 and 409.

In regard to cleuse 385, I dcubt
whether the Central Gevernment
should have these powers embodied
in company law. I do not know how
many cases will arise where the
Central Government will have to
intervene to provide for the amalga-
mation of vompan'es in national in-
terest. There was only one ins ance
that I kncw of, and that is the Ircn
and Steel—Martin Burn—which was
amalgamated through the agsncy of
Government. I should like to ask
two ques*irns, The phrases ' national
interest” and “essential” are used
freely, but I would like to a:k the
hon. Finance Minister what i “na-
tional interest” and what is ‘“essen-
tial”. How do we determine whe!her
a thing is essential. Obvious'y it is
left to the Government to dec'de.
Even if a certain ccurse might be in
the national interest, amalgamation
need not be the bést way of achiev-
ing it. In other words, in clause 395,
there are two areas in which the
Government's judgment is going to
be exercised. What is the purpose
of bringing imto the company law
this particular provision? We have
already got fhe Industries Develop-
ment Act, and if necessary, a special
Bill can be introduced in Parliament

“fer amalgamating companies. After

all, the purpose of leg'slation is not
to cover unlikely cases and arm the
executive with unlimited powers; the
purpose of legislation ig o create a
framework in which company law is
carried on efficiently. I feel that this
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clause gives arbitrary powers to the
executive and clothes it with far too
much authcrity. It is said that copies
of every order made under this clause

shall, as soon as may be after it has

been made, be laid before both
Houses of Parliament. In other
words, it is to be laid before the
Houses of Parltament only for infor-
mation. When the Government de-
cides to use its ccercive powers for
the purpose of amalgamation, it will
not be against public interest, if a
special Bill is intruduced for this pur-
pose. On the other hand, if we give
the executive this blanket power,
what will happen is that we might
have hasty types of . amalgamation
which may not be in the public imn-
terest and which Parliament will be
powerless to question. That is my
first observation.

I pass on to clause 408. This is a
rather important clause and although
I have been critical of the Govern-
ment having powers, I th'nk this is
one of the salutary provisions of
this Bill. Clause 408, as you wil
recollect, Sir, refers to the power of
the Central Government to prevent
changes in the board of directors
likely to affect companies prejudi-
cially. This is a res'duary power.
All that I wish to ask the Finance
Minister is that he should indicate
broadly to the House the considera-
tions which will weigh with the
Government in exercising its discre-
tion. Of course, the clause has been
worded with great care. Government
will not interfere unless there is a
solid bass for the ccmplaint, and 1
take it that the purpose of this
clause is to prevent the tramsfer of
management to unscrupulous flnan-
ciers or businessmen using company
funds a: a milch cow. Indeed at
ar  earlier stage when this Bill was
“discussed, I put forward a strong
plea for differential voting rights
being given to certain companies in
order that those who were pioneers
might retain control over them. The
Finance Minister then did not accept
that v'ew on the ground that those
who had equal financial stake should
have equal voting power. I hope that’
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in future when the Government in-
tervenes, it will take into account
the effort that has gone into the
building up of some of these com-
panies and prevent unscrupulous
financiers coming into the field merely
for the purpose of comering the
company and using its funds. I think
that it will be very waluable power
and I hope it will be exercised with
great care.

I pass on to clause 409. On this
section there has been a grand debate
on whether we should have an ad-
visory body or a statutory body. I
am not i: favour of a stautory
body, and although this is going to
be an advisory body, I should only
like to suggest to the hon. Mmmister
that since so much power has been
given to the Government and since
they have to consult the Advisory
Commission on so many occasions,
therg is need for a reviewing autho-
rity. When the Capital Issues Com-
mittee rejects certain applications or
censiders the advisability of sanction-
ing capital issues for certain indus-
tries, the last word has not been said.
There is a Reviewing Comrmittee over
which my hon. friend Pandit H. N.
Kunzru presides and he submits a
report on how the discretion has been
exercised by the Government and
that Committee. I, therefore, suggest
that the Government should consider
the advisability of having a review-
ing commissivn that can advise on
how discretion has been exercised
both by the Government and by the
Advisory Commission. This must be
taken into account before the report
under clause 631 is submitted. It is
important that we should have some-
body to review the discretion of
both the Government and the Advi-
sory Commission and when these
matters are brought to the notice of
the public by the reviewing commis-
sion, it would be a valuable check
on executive discretion. It would also
help the legislature to understand
how certain . problems of company
management had been dealt with and .
how the discretion had been exercis-
ed and what factors had been taken
account of by the executive. Since

A
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undoubtedly in the Company Law,
as it has been drafted, and as it is
like!y to be passed, there is a large
margin for subjective judgments be-
ing exercised, I wish that as far as
possible Government should consider
the advisability of having at least a
' reviewing commission for the purpose
of finding out how far such Judg-
ment is exercised effectively. 1 think
the whole matter as to how far
advice tendered has been taken into
account will be analysed by the re-
viewing body which will have to
‘make its report available to the
Government, Parliament would be in
a better position to watch and know
how the Act is being worked, how
the department has been bound
by advize tendered and in what
respect the Advisory Commission it-
self has not exercised its Judgment
properly. 1 hope the hon. Minister
would indicate to the House briefly
the considerations which weigh with
him in either accepting or rejecting
this suggestion. Should he decide to
accept my suggestion of having a re-
viewing commission, T think when
the time comes for me to move an
amendment to clause 631, I shall do
so and I hope at that stage the hon.
Minister will accept my amendment.

Shri G. D. Somani: During the
short time at my disposal I would
like to confine myself to clause 407.
The section as it stood befere was had
enough but today the Government's
amendment had made it definitely
further worse. I have heard a good
deal of arguments which hon. Mem-
bers Shri Thomas and Shri C. C. Shah
had to make about this clause. I am
also aware of the wvarious other
arguments put forward and the strong
feeling that exists in the House about

the system of proportional represen-

tation. | defniteiv feel nevcitheless
that # is detrimental to the smooth
functioning of the companies and
will do more harm than good to our
rorporate sector.

I shall now come to the principal
arguments. [ might recall the refe-
rences that were quoted by many
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speakers the other day about the
speeches made by our present Home
Minister I:nndit G. B. Pant . and
various cther distinguished Members
‘of the Congress. My hon. friend
Bansal had pointed out the other day
the circumstances under wkich the
Congress Party put in this amena-
ment for proportional representation
on that occasion. I would also like
to take this opportunity of inform-
ing the hon. Members that I had
an opportunity of discussing this mat-
ter with one of the leading spokes-
man of the business community who
had played an active part im sub-
mitting the viewpoint of the nationa-
list section of the business com-
munity at that fime. I ungerstand
that it was on the unanimous adviee
of the mnationalist section of the
Indian business community that the
Congress Party in that year decided
to press forward this amendmeni
about proportional representation and
that was for obvious reasons because
at that time there was a prepon-
derance of British joint stock com-
panies on the boards of which there
were' hardly any Indian directors.
It was to make the door open for
Indian nationals to get into them, un-
der those special circumstances the
business community had advocated
that. I can assure the House that
those very spokesmen of the business
community who suggested those
amendments are now totally opposed
to them.

Now coming to the suggestion that
has been made about the system
being prevailing in the USA, I would
only like to submit that those who
were making this suggestion on the
basis of something prevailing in
other countries, conveniently forgot
certain things.

Mr. Deputy-Speaker: The House has
already accepted this in another
clause.

Shri G. D. Somani:
take a few minutes.

Mr. Deputy-Speaker: I have no ob-
jection but what is the meaning of
goimg into the general principles.

I would only
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Shri G. D. Somani: Government
have now taken powers to force any
company to alter its articles to pro-
vide for proportional representation

Mr. Deputy-Speaker: It is already
there in another clause.

Pandit Thakur Das Bbargava; It is
directly in thig clause.

Shri G. D. Somani: The issue arises
from the amendment that the Gov-
ernment have moved today. The
Finance Minister gave certain infor-
mation about the system prevalent in
America. I would like to ask whe-
ther in those States where this sys-
tem is prevailing they have got such
wide powers as we have undér the
present Bill. I refer to clause 234
to 250 about which one of our senior
Members, Pandit Thakur Das Bhar-
gava pointed out how sweeping and
wide powers had been provided.
There are then clauses 396 to 402. All
these clauses give more than ample
protection to the minorities for any
case of oppression or mismanage-
ment. Our friends who have suggest-
ed the incorporation of this propor-
tional representation have not sug-
gested that these clauses should go.
They want that all the restrictive
clauses wherever they may be preva-
lent, in any part of the world,
should be pooled together and incor-
porated in our present Companies
Bill as if our Bill should be a model
so far as the question of restrictions
and inhibitions are concerned.

1 have got here two issues of Lon-
don Economist which says something
about the system prevalent in Ame-
rica. The issue of London Economist
dated March 26th says:

“The chairman of Montgomery
Ward, Mr. Sewell Avery, has
called upon the Senate Banking
Committee to investigate the ‘in-
board of directors. In a series of
Mr. Lovis Wolfson to gain cum-
trol of the gilant mail order
company’s rich reserves. Mr
Avery is anxious that a full dis
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closure regarding Mr. Wolfson's
financial backers and his claim, to
control. 500,000 shares of Ward
stock be made available 1o the
company's shareholders before the
annual meeting next month.”

In May 21st issue of this journal, a
report about the proceedings of this
meeting was given and it says:

“Tha great battle for oontrol
of the Montgomery Ward mail-
order empire ended in an incom-
plete but unguestionable victory
for the challenger, Mr. Louis

chief difficulties, however, may
originate from Congress rather
than from his opponents on the
board of directors. In a series of
hearings beginning on May 26th,
a sub-committee of the Senate
Banking Committee, with Senator
Lehman in the chair, will investi-
gate the entire mechanism of
proxy fights......”

The report ends:

“It ¥s in proxy battles and com-
pany mergers that many observers
see a greater danger to stability
than in ordinary operations on the
stock exchange.”

This is what is happening in Ame-
rica. Proxy battles are going on for
economic control of certain #mportant
companies. If our elections of direc-
tors to the companies are not to be
converted into political battle fields
then it is highly desirable that this
power which the Government are
taking should be exercised with due
restraint. We have no dearth eof
mischief-mongers who will now be
busy with cenvassing votés from the
ill-informed and unintelligent share-
holders and it ¥ quite possible that
the Government may be flooded with
applications from these . interested
parties to get themselves anyhow
into the boards of various companies
and a genuine difficulty will be creat-
ed in the functioning of various
companies. As it is, so far as the in-
terest of the company.is concerned
the majority directors have as much
interest and they lose much more
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than the minority section if they do
anyth.ng against the interest of the
company. So far as the risk of the
majority party dcing anything to
support their self-interest is concern-
ed, there are now more than enough
and adequate provisivns in the Bill
as it staads to ensure that no such
abuses will be allowed. I, theref.re,
do not see the s.igatest justficat.on
lor going beyond the clause as it
sicod before. But, if the Goveirnment
2re now anxious to take further
powers I will only end by expressing
the hope that utmgst restraint and
caution will be exercised in ensuring
that no undue advantage 15 laken
which will inlerfere with the day to
_ day smooth working of the companies.

Mr. Deputy-Speaker: Now, five
minutes for Shri U. M. Trivedi.

Shri U. M. Tri : Sir, I should get
more time but I will take only five
minutes. I will remined you of your
words that those who were in the
Jont Committee should not be called
first. On this group .of clauses 9
Members who were in the Joint Com-
mittee have spoken whereas others
have not been allowed. Any how ..

Mr. Deputy-Speaker: Was Shri N. C.
Chatterjee in the Joint Commuttee?

Shri U. M, Trivedi: He was, Shri
C. C. Shah was, Shri G. D. Somani
was, Shri Tulsidas was, Shri T. 8. A.
Chettiar was and so many others were
there.

An Hon, Member: Anyhow, you take
only five minutes.

Shri U, M. Trivedi: The hon. Member
need not dictate; it is for thz Depuly-
Speaker to say so.

Anyhow I will not take longer time
and I will do my best in this respect.
[ would not have even risen to say
something, but I heard Shri C. C.

Shah speak of the absurdity of the_

amendment™ No. 1123 and that has
promptead me to say something. When
he opened his speech | thought that
something would come out of it. He said
that there are advantages and disad-
vantages of providing a statutory body

7 SEPTEMBER 1955

Companieg Bill 12690

and then I expécted that some of the
disadvantages would be narrated to
this House, But, I find that the whole
thing was empty and except for the.
dogmatic spezch that he made. giving
h.s v.ews that this is bad, that is bad
and so on, he said nothing about the
disadvantages. I for one as a lawyer—
and he also is a solicitor—feel that
there is a very great advantage in
always providing for a statutory body.
To an average man this statutory body
always sounds to be an honest body;
this commiss.on business is always a
hush-hush, Anybody can approach
this commission. Any good capitalist,
richman, any influential person or any
party boss may go and teil them to do
this, that and so may other things.
But, in the case of a statutory body
nothing of this kind is likely to take
place. ’

Then there is another thing. An ex-
perienced man like Shri Gadgil also
said that conventions will grow and
with those conventions we will be
able to achieve that which we
cannot achieve by viriue of this,
Act. I say, what wrong is there in
making a law instead of depz=nd-
ing upon conventivns, The days °
of fictions are gone. We used lo
read the judgment of the Privy Coun-
cil formerly and the Privy Council used
to say at the end of a judgement: “We
"humbly advise Her Majesty to do like
this”. But, that advice wgs always
accepted in full. However, in this
particular instance there is nothing
wrong in our departing from those fic-
tional powers. We must have statuto-
ry powers, actual powers and well
defined powers. Instead of that we are
making provision to have some
fictional powers. I do not quite know
whether any catch lies or whether we
are afraid of facing the very autho-
rity which is also recommended by the
Company Law Committee,

I am taking a bit of your time, but
I shall refer to page 194 of this Com-
*pany Law Committee's Report which
says:

“We suggest that the statutory
authority may be callea "“I'ne Cor-
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porate Investment and Administra-
tion Commission”, and should be
1ncated at the headquarters of the
Central Government. We have
suggested this name because we
wish to focus attention on two
major aspects of the Commission’s
work.”

It is to these things tha* I-very per-
tinently want to refer. The report
goes on to say:

“We shall presently describe the
functions and the duties that we
propose to entrust to the Com-
mission, but may anticipate our
recommendations on this point by
point ng out that in our view, the
functions of the provcsed Commis-
sion should be not merely the
administration of the matters that
arise out of the working of joint
stock companies under the Indian
Companies Act, but should also
include the maintenance of a close
and continuous watch over the in-
vestment market from the earliest
stage of the promotion of a com-
pany to its management and final
dissolution. These comprehensive
functions should, we think be
eflected in the Commission's
name.”

I am not very much enamoured of
the name. What I say is when these
two aspects of the case are taken into
consideration and when the powers
that are given here are also looked
into comprehensively, we find that at
every stage we have got the interfe-
rence of the Central Government pro-
vided under this law so much so the
whole of the Appendix VI gives us all
the wvarious clauses under which the
Central Government has to be refer-
red to. Our clause 410 here provides
the dities of the Advisory “smunis-
gion. "t says:

“It shall be the duty of the
Advisgry Commission to inquire
into and advise the Central
Government,—

(a) on all applications made to
the Central Government under sec-
tion 258, 258, 266......"
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I do not know what application can
be made under sections 259 and 266
and it must be by some mistake that
these have been put in.

Shri C. C. Shah: There is an amend-
ment to omut these two.

Shri U. M. Trivedi: You might have
moved an amendment but I am reading
the Bill as it is. What I say is that
when you have not been careful erough
to lcok into this, you are likely
to commut similar type of mistakes. 5o,
my submission is that when you make
this law and when you have still got .
the power to make this provision that
a statutory body must be there, if you
are still afraid of it, provide for some
other appellate authority in all cases.

- Today we have got the Constitution,

There is still a vacuum in the provi-
sions of this Constitution whereby
certain powers of the Supreme Court
are not yet exercisable. Why not give
those powers to the Supreme Court to
decide if there is anything wrong
in the way in which the advisory body
may decide this particular thing?
Then we will have complete faith in
the decisions that are taken by the
advisory body. It is quite right for
us to say, as Shri Grdgil has put it and
I think he 1is right—perhaps our
present Finance Minister a very able
man that he is may not be guided by
the considerations which guided the
very experienced and honourable Shri
Gadgil—that fhe Mnister would first
take the advice of the Secretary and
act according to the advice of the Szc-
retary setting aside the advice of the
advisory body. It may not be so in
the case of the present Finance Minister
and he may not#do so. But there is
every chances and there is some truth
in what Shri Gadgil says that he will
be guided by those persons who consi-
der themselves some sort of supermen
and are not guided by the intelligence
of others and act in a manner caring
little for this merely advising body.
They are bound ts act in a manner
which will bring their own intelligence
to bear upon it and they will set at
naught what advice might nave veen
rendered
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Now, in the provisions, as they stand,
there is not even a mention as to whe-
ther they will be persons holding office
temporarily or permanently. There,
there is not even a time-limit fixed.
Under these circumstances, the persons
who are there will work in a most per-
functory manner, and such vast powers
are to be wielded by such persons,
So, there is nothing wrong in creating
a body which will have control over
the functioning of the whole of this
company law. Shri C. C, Shah was
kind enough to point out that my
amendment No, 1123 does not go very
far. I will ask him to read the whole
of it.

Mr. Deputy-Speaker: It is in the
Order Paper and he will read it..

Shri U. M. Trivedi: He did not read
the whole of it. I think the Chair is
looking at the clock and therefore, I
will not waste any more time, When
you read this amendment No. 1123, you
ought to read sub-clause (3) of it.
Sub-clause (3) casts a duty on the
Commission “to determine in which
case the powers of inspection and in-
vestigation should be exercised under
sections 234 to 250 of the Act”. Then,
there is the statutory duty to supervise
the winding up proceedings of com-
panies. Then again, there is the sta-
tutory duty to study the balance-sheets
and profit and loss accounts of compa-
nies and then to pass such orders as
will be necessary and incumbent upon
them, It will not be sufficient for us
to frame rules and then frame a further
safeguard that those rules of appoint-
ment of those people and the exercise
of the powers by the Advisory Com-
mission must be placed before the
House and then the report will be
placed before the House and then we
may have an opportunity of discussing
the post-mortem thing. There will be
no end @f it. We may, of course, have
a satisfaction of abusing some persons
or we may have the satisfaction ot
saying that this -judgment was not
right, or that the stry did not act
very wisely or prudently in this matter
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and all that, But that would not give
any satisfaction to those persons whose
rights will be effected by the exercise
of certain powers and for which they
would have no remedy. 1 therefore
say that even today it is not very late
for the Government to consider this
proposition of having a statutory body.

Shri C. D. Deshmukh: It is quite
obvious that out of all the matters that
have been discussed today, by far the
most important is this question of
Advisory Commission. I do not use
the word ‘statutory’ or ‘non-statutory’
Commission because we are creating
the Advisory Commission by statute.
Therefore, there is no question of the
word ‘statutory’, I cannot ‘understand
the difference between statutory and
non-statutory in the context in which
hon. Members have been using these
words,

Mr. Deputy-Speaker: They did not
know for how long it will work, the
terms, etc.

Shri C. D, Deshmukh: I am coming
to that. While I was away, you said
that these matters about terms, tenure
and 50 on can be provided for in the
rules, and so long as these things are
provided for in the rules, then, it is as
good as part of the statute. It is a
delegated statute,

Pandit Thakur Das Bhargava: It is
a statutory Advisory Commission,

Shri C. D. Deshmukh: It is a statu-
tory Advisory Commission and it is an
Advisory Commission. I really think
that no further discussion is necessary.
I am very sorry that Shri N. C.
Chatterjee was not present when the
previous discussion took place. I have
no doubt that he has studied the
record of that discussion, because I
pay the greatest respect to his views
in view of his special experience. I pay
respect, of course to the views of all
hon. Members—I do not wish to make
an invidious distinction—but, as
Shri Chatterjee has very special ex-
perience in these matters I should
have liked to agree with him, but I
really think that the scheme he is
advocating is not a practicable one.
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Reference has frequently been made
to the Bhabha Committee’s recom-
mendations. As one hon. Member
pointed out, they were not so one-sided
as hon. Members think. What is more
important is that Mr. Bhabha himself
has been the Chairman of an Advisory
Commission which for the last three
years has been advising the Govern-
ment, and therefore, he may be said
to have accepted the scheme of
things—it may be in his personal capa-
city—which is embodied in this Bill.

I am quite certain that hon, Members
would like to know what exactly the
experience of this Advisory Commis-
sion has been. Pandit Thakur Das
Bhargava shid that he hoped that at
least in 99 per cent of cases the advice
of the Commission would have been
accepted. In other words, he would
not mind if their advice was departed
from in one per cent of cases. As a
matter of fact, we have departed from
their advice in ‘005 per cent of cases.
In other words, in over a thousand
cases whicl have been handled by the
present Advisory Commission during
the last three years, we can recall only
one case where ‘Government did
not accept the recommendations of the

Advisory Commission in the form-

in which it was made and there was
a special reason for it. It was a ques-
tion of change in the managing agency
and we pointed- out that as we were
approaching the days when the Bill
would be discussed in the House and
as there was a provision that a manag-
Ing agency, in certain circumstances,
may be changed—the transfer of a
" managing agency by special resolu-
tion—we had better now adhere to the
scheme which was embodied in the
Bill rather than take an ad hoc deci-
sion and that was our only reason for
departing from their advice.

Pandit Thakur Das Bhargava; It
was wrong that I said 99 per cent. I
should have said 100 per cent or 999
per cent recurring.

Shri C. D. Deshmukh; I thought on
that point I could catch the hon.
Member out.
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Pandit K C. Sharma: What is the
percentage of acceptance where the
Secretariat differed from the advice
of the Commission?

Companies Bill

Shri C. D. Deshmukh: The Secretary
was not a member of the Commission.
There were three members: one was
Mr. Bhabha. Another was one of the
Deputy-Governors of the Reserve Bank
and the third was an officer who had
previous experience of the working of
this Committee and had special ex-
perience of this matter. That was
the Commission. Therefore, as I said,
in this particular case there was a very
special reason connected with the
language of the Bill as introduced
later in the House. So, I think our
record is extremely good although I
cannot agree that therefore it follows
that in cent per cent cases we shall
follow the advice of the Advisory
Commission. I should say that the
chances are that in almost all cases—
I should not like to mention a per-
centage—we shall be guided by the
advice of the Advisory Commission.

One must remember, as I think you
Sir, pointed out, that after all, the
responsibilities of the Minister are
different from the responsibilities of
a body of experts. One cannot have
it both ways. One cannot say that
you had better be guided by the
advice of experts. Experts have their
uses but they also have their limita-
tions. We have not yet quite decided,
and I think rightly, with any preci-
sion as to what kind of people should
constitute the Commission. There is
an amendment here which I hope
will not be accepted by the House al-
though I accept it #n principle. As
a matter of fact, I have in my
pocket a paper where I put down
my own ideas as to what the Commis-
sion should consist of, and it is over
a large field. I read it out, not as a
commitment but to show you the
idea that struck me.

Shri M. S. Gurupaddswamy: It is in
your pocke#
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Shri C. D. Deshmukh: It tallys
more or less with the gqualification
mentioned by the hon. Member in
his amendment, and these results
have been arrived at by a process of
mdependent thinking. I might say,
firstly—it is almost thinking aloud—
that there should be a whole-time
chairman who would be either a
public man with a legal background
and possessing sufficient experience &f
finance and .commerce or general ad-
ministration, or, if I cannot get cne—
because most public men like that
arc actively in politics—I should like
& persca of the status and standing
of a high court judge with extensive
.{udic'ial experience and possessing a
general knowledge of business matters.
I should like someone, a senior mem-
ber of the accountancy profession.
may be either an er-officic president
of the Institute of Chartered
Accountants or, if regional
considerations have to be bornme in
mind, as they should be, someone
who is suggested by that body. Then
I thought there should be one repre-
sentative of the business community.
That is going to be difficult, because
he would have to refrain from taking
part in certain decisions....

An. Hon. Member: What about a
retired businessman?

Shri C. D. Deshmukh: Of course, if
there was such a person as retired
businessman—I do not think there is
such a person—it would have been
the best choice. I have known other
people to retire, but 1 have not
'known of a businessman retiring. But
nevertheless we shall make an effort
to keep a man who may be said to
be capable of representing the busi-
ness world.

Mr. Deputy-Speaker: You may con-
sider a businessman who has got a
son over 35 years of age who is look-
g after the business, the father him-
self rarely getting into the business.

Shri C. D. Deshmukh: They either
reside in a holy place or take part in
politics, Even then they do not really
remain idle. °

I should think that a representative
of shancholders is necessary on a body
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like this; whether he shculd
come through  the Stock  Ex-
change or through  the share-
holders' Association, I do not quie
know. But one person should be of
that kind. Lastly, I think we shoula
have a representative of organisea
labour, because, after all, it is amply
clear here that labour is affected from
time to time by the various dec’sions
that are and will be taken under
these powers. That is what I think
the Adviscry Commission would be.
They would be all experts and each
one will have his own point’ of view.
It will be for the Minister to co-
ovrdinate all those points of wiew.
Probably in some cases he will find
that, since the Advisory ‘Commission
will have ex-hypothesi agreed on his
rececmmendations, there would have
been already a fus'on, a synthesis, of
all the points of view of those respec-
tive experts. Nevertheless, as some
hon. Members have pointed out, the
Minister is the link- between that
Commission and the Parliament and
I cannol imagine how hon. Members
are suggesting that there should be a
commiss’on with powers which are
completely independent of the Minis-
ter. It will then mean that indirectly
they want a commission which will
be independent of themselves, that bs
to say, the Parliament. 1In other
words, it seems to me that under ano-
ther name, what * they want to
create is a Company Law Special
Court. ere are matters which ought
to go to court which we have indicat-
ed here in the Bill; but in these other
matters I am certain that there is no
room for court. In other words,
these matters are not juridical; they
are not capable of that kind of fine
precision. For instance, the word

‘“tusually” is used in connection with

many of these clauses; so also are the
words “public interest” or “nationm
interest”. 1 say that it is (a) for Par-
liament and (b) for the Ministers
who are responsible to Parliament to
decide from time to time what |is
national interest or what is publie
Jnterest. Thig is all the more neces-
Fary in these days when one's preva-
iling philosophies are undergoing a
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change under’ the stress of develop-
ments in this country and elsewhere.
In other words, we are living'in a
fast moving age and it is impossible

to crystallise all these and hand it~

over to a ccmmission of experts who
have lezarnt their expertise in different
fields. They cannot possibly be
expected to take a comprehensive
bird’s-eye-view of prevailing philoso-
phies. Therefore, there should bpe
that power left to Government to in-

tervene, trying to _ interpret the -

wishes of the Parliament im this mai-
tér, in the inatter of economic policy
or industrial peolicy. Therefore. I am
quite ecnvinced that what we are try-
ing to take is the best possible course
under the circumstances. :

As I said, for the last three years we
have already been having an Advisory
Commission and most of the matters
which we have been referring
to  them kre matters which
we  shall continue to refer to
them, especially because what was
once in the schedule in the original
Bl is now being incorporated in the
Bill itself. I am having in mind scme
of these powers for instance, the pow-
ers conferred by clause 408. Some
hon, Member asked—I think it was
Dr. Krishnaswami—why we were in-
troducing it. My simple answer iz that
it corresponds to some section, I think
section 86 (j) (ii), or something like
that, of the 1951 amendment; and I
have given the reasons why we ought
to make these temporary provisions
permanent. It is these powers which
are going to be referred to the Advi-
sory Commission for advice—increase
in number of directors, increase in
remuneration of managing agent _ei-
thor before the commencement of the
Act or after, approval of the appoint-
ment of a managing agent. This is
undone. Now we have suggested that
even the notification of an industry
'under clause 323 should be done by
the Central Authority. This is also
one function which the Central Autho-
rity has, in addition to these various
other powers, to discharge. There-
fore, we shall have to constitute a
competent: and well-staffed central
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authority. It is not as if one is exclu-
sive of the cther. I have pointed out
94 or 95 powers which the central

authority will have to exercise.
Out of these powers  about
15 powers, with the deletirn

of these two clauses, will be referred
to the Commission plus this power
under clause 323 plus any other mat-
ters of policy that we may refer to
them. What I foresee is that a body
of case law will grow as a result of
the close work'ng of the advisory
commission and the central authority.
Both of them will learn; we shall
learn to adjust our own ideas of re-
muneration and so on. As I pointed
out on a previous occasion, it will all
depend on what kind of commission
we have. If #t happens te have rather
conservative views in regard to remu-
neration and so on, we may have to .
have discussions with them. so that
one may revise one’s ideas of remu-
neration. If, on the other hand, they
are ultra-progressive, one might have
to say that it is better to go slcw.
Although there m'ght be discussion
between the Minister and the central
authority on the one hand and .the
Advisory Commission on the other,
what 1 expect is as a result of these
discussions, a body cof case law and
philosophy will grow, and we shall
cojointly regulate the affairs of the
companies in those respects which are
in controversy today.

There was some reference made to
the Board of Trade. Although it was
a pleasent reference, it has been made
over and over again and I think I
ought to give some details as to what
exactly the Board of Trade is. ’

Mr. Deputy-Speaker: Is there any
body of persong constituting the
Board of Trade?

Shri C. D. Deshmukh: I am going
to give the details, because the Hcuse
seems to be interested in it. The
Board of Trade was originally set up
at the end of the 18th century as a
committee of the Privy Council. It
consisted of several members including
the Archbishop of Canterbury, who
was appointed presumably to look
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after the welfare of the people of the
plantations. That was the euphe-
mistic name given to colonies in those
days. By the beginning of the 19th
century, i.e. by about 1800, the mem-
bers had almost ceased to function;
till  about 1845 the President
and the Vice-President of the
Board fuhctioned as the only two
active members. In 1845 the Vice-
President of the Board became the
Parliamentary Secretary and since
then the present constitution of the
board has continued almost unchang-
ed. The head of the Board of Trade
is the President and he is an impor-
tant member of the Cabinet. 'He is an
important member of the Cabinet and
he # assisted by his junior colleage.
Therefore, the Board of Trade is a
department of Government just as the
Treasury is another depart-
ment of Government in the United
Kingdom. It is one of the largest
Government departments in the Unit-
ed Kingdom and it has responsibilities
combining some of the functions which
in our country are now discharged by
the Ministry of Finance, the Depart-
ment of Economic Affairs and the new
Department of Company Law Admin-
istration, ag well as the Ministry of
Commerce and Industry. . The spe-
cific responsibilities of the Board in-
clude (a) company law, (b) insu-

Shri A. M. Thomas: Insurance also
comes in.

Shri C. D, Deshmukh: (b) insurance
but not banking; (c) stock exchange,
(d) control over industries—not elec-
tricity; (e) internal and external coni-
merce and commercial relations and
(f) all other connected subjects.
I won't take the time of the House
by’ giving the actual organisation of
the Board of Trade. But, it consists
of the Second Secretary, Overseas,
Second Secretary, Home, the Princi-
pal Finance Officer under the Presi-
dent, the Parliamentary Secretary and
the Permanént Secretary.

Mr. Depuiy-Speaker: They are ali
Governmsent servants.
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Shri C. D. Deshmukh: Yes. Then,
under the Second Secretary there are
various departments which I have read
out now. There is nothing to be
gained by those who advocate that
the Central Authority should be like
the Board of Trade. That argument
is in favour of the scheme which is
advocated by the Joint Committee.

Sbri M. S. Gurupadaswamy: What
about America?

Shri K. K. Basu: Instead of Advisary
Commission, change the name.

Shri C. D. Deshmukh: I should now
come to another point in regard to
this, that is, the subjetts which have,
at the moment, been assigned to this
Central Authority. There are two
arguments. One is that this is a new
department which we are setting up.
I should not like to give out the
number of people in it at the moment.
We have not yet organised it com-
pletely. We have a chart just as the
Board of Trade has a chart. We shall
require a large number of officers. I
do not quite know how many cases
will come up. I gave as an instance
that 2000 cases have come up #n the
last 2 or 3 years. Since we have now
extended our powers, 8as one hon.
Member complained, it may be several
thousands wmore. I have given an
assurance to the House that we shall
try to dispose of these cases as quick-
ly as possible. Therefore, I am anxious
that I should not over-burden
this new department with responsibi-
litieg which can, for the moment, at
any rate, be discharged in some other
way. That applées to banking, in-
surance and certainly electricity.
Electricity is not even under my
charge, speaking for myself as
Finance Minister.

Mr. Deputy-Speaker: Probably the
advice of Parliament is that the hon.
Finance Minister would do well to
take that also.

Shri C. D. Deshmukh: On the
ground that # is a question of power,
yes. What I meant was that the very
reason which the hon. Member gave
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that there is the Banking Companies
Act, there is the Insurance Companies
Act, there is the Electricity Act, I
said, this is a very good argument for
not bringing all of them, because, it
has been found necessary not only to
include provisions here which will
apply to banking companies in the
Company law, but also to have cther
sets of provisions contained in
another law, which means that there
is division of functions. Banking com-
panies and insurance companies
funsetion as companies S0 far
as issue of prospectus, board
‘meetings and so on are con-
cerned. It is not our intention %o in-
clude them within the purview of the
new department. But, so far as
credit creation’is concerned, I cannot
imagine how the Company law ad-
ministration or an Advisory Commis-
sion, statutory or non-statutory,
would be able to do this, although the
hon. Member had the temerity to
suggest that even credit -creatior
should be given in the charge of this
new department. I say that this is a
most inadvisable ccurse of action to
take. We have the Reserve Bank's
advice on the matter. 1t has many
complications. Similarly with insu-
rance, It has also connection with
the economic life of the country,
with the generation and collection of
savings and so on. These are matters
with which the Company law is
concerned. If we want the Company
law department to be specialists in
the matter, I think it is a wise
course not to over-burden it with
responsibilities which can be dis-
charged better by other specialist
organisations. So long as the Minis-
ter # at the head of this department,
barring electricity but not power, one
may be quite sure that we shall find
out ways to co-ordinate the work.
That is what the Minister is for. It
is only now that the Economic Aflairs
Ministry has been split up. Suppose
I had said that this department will
be #n the Economic Affairs Ministry
under one Secretary, the question
would not have arisen, because in ad-
dition to Company law, banking, in-
surance, there is foreign exchange,
planning and wvarious other things.
292 L.S.D.
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But, because we found that it will be
too much work for the present Secre-
tary of Economic Affairs, we have
created a new department and have
appointed a new Secretary. That is
our reason for excluding these things
from the purview «c¢f the Central
Authority or Central department. I
think I have covered most of the
points made by hon. Members. 1
have given the assurance which was
asked of by me and therefore I am
unable to accept any amendment.

Dr. Krishnaswami: What about a
Review Commission?

Shri C. D. Deshmukh: I come now
to the last point about the Review
Commission. This is almost as bad as
the other thing. That is just like ask-
ing for conditions of divorce when a
marriage is being arranged. As hon.
Members said, we have not yet started
our work, After all, a review is neces-
sary. But, one does not review be-
fore one starts working.

Shri A. M. Thomas: But the law of
marriage also provides for divorce.

Shri C. D. Deshmukh: But not an
ind#vidual act of marriage. I say that
there will be plenty of time for us to
consider whether we should review or
not. By what channel that review
would come, I cannot say. I hope
that Parliament will be taking a con-
tinuous interest not only in the rules
and regulations, but also in the re-
ports that would be put out by the
Central Authority and then they might
suggest that a review be made. It
may be made in three years' time, or
five years. There is nothing to be
gained by providing a statutory com-
mission that there szhall be a review
in this matter any more than in any
other activity of the Governmeni. We
are frequently appointing Conimis-
sions. For instance in taxation. I
kave a Finance Act every year. Do
we have a provision there that this
shall be reviewed during the course
of the year? But a time comes when
it is necessary to review the taxation
structure.

v

Dr. Krishnaswami: In the case of
capital issues, there ijs a review by
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a Reviewing Committee over which
Pandit H. N. Kunzru presides.

Shri C. D. Deshmukh: That is cal-
led an Advisory Committee. It is
not a Reviewing Committee. That
committee meets once in three months
to discuss policy aspects of this mat-
ter. It is not the same kind of review
as the hon. Member has in mind.
What 1 have in mind is a very much
more comprehensive review and in
the fullness of time, I have no doubt,
that we shall have to make it. I be-
lieve that that exhausts most of the
points which were made in regard to
this Commission,

Then, I come to the question of
labour representation either on the
directorate or while the assets of a
company are being transferred and
so on. I have every sympathy with
the point of view urged by the hon
Member and I know that he is quite
an expert almost in the affairs of tea
companies. I am also aware that they
are being transferred in the sense
that their assets are being purchas-
ed. I have no doubt that there have
been cases where the new owners of
the assets or the transferees of the
shares have ingisted on dismissing
certain people. That is where the
shoe must have pinched. Neverthe-
less, I feel that this matter ought to
be considered #n connection with
labour legislation. If the present In-
dustrial Disputes Act does not contain
a definition or does not contain pro-
vigsion to look after this state of
aflairs, then, just as it is cpen here
to de something, some kind of pro-
vision can be made and would look
more appropriately a fitting part of
labour legislation. In any case, this
is a matter in which I must take
counsel with my colleague here the
Labour Minister and Government will
have "to consider this matter. I am
oot in a position to say yes or not.
I cannot say yes. But I am not
rejecting it finally. There is difficulty,
there is necessity for lsbour to be
represented somewhere. It may be
that part of it may come here. For
mstance if a final decisian is for
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labour representation, I have no doubt
that would have to be implemented
by amending the Companies Act. So
far as transfer of assets and em-
ployees interests, etc., are concerned,
it will come as part of some other
Act. That & why I resisted the
amendments of hon. Members although
I accepted in general the principle
that labour shculd be regarded as
entitled to some kind of representa-
tion and they must continue to have
a living interest in more than one
sense so0 to speak in the proper
management of companies. Therefore,
I am not opposing the spirit of it

am declaring my inability to a~cept
such amendments here as part of the
Bill which we are discussing. Then,
that leaves the third important point,
that is about clause 407. I have, in
the course of my intercessions, already
removed some of the difficulties which
hon. Members have felt, as for
instanee Shri Chatterjee. Shri Jhun-
jhunwala again referred to it. I am
quite clear in my mind that (a) we have
accepied the principle that it may be
a pgood thing for a company to have
proportional representation, and (b) if
we come across a case of oppression
of a minority, then one should con-
sider what kind of steps one should
take. It may be that one would be
content with the appointment of two
Government directors without going
to the expedient given in the provise,
that is to say even in a company
which 1as no rule of proportional re-
presentation. But one may come to
the conclusion that the circumstances
indicate that it is because of the way
in which shareholders are represent-
ed in this company that the oppres-
sion of minorities is taking place in
which case Government may say:
“Well, we won't proceed now except
as an interim measure to appoint two
Government directors, but we would
like you to adopt this system of pro-
portional representation, so that we
may see thut by the representation
of the minorities, the oppression of
the minorities ceases.” But, as I point-
ed out, even in such comparnies
there may be mismanagement of the



12707 Companies Bill

affairs - of a' ccmpany not neces-
sarily  implying the oppression
of a member or members, and
in that case  obviously, this

remedy has ceased to be effective, or
is not expected to be effective, and
that is why as the law stands and as
I read il, we still have the power to
appoint Government directors, be-
cause that limit is only three years
at a time. I cannot say the occasions
might multiply, although one hopes
that in the same company there
might not be such occasions, but if
such an occasion were to arise, then
it would be open to us to appoint
Government directors even where
there is a scheme of proportional
representation, not because perhaps
minority interests are being neglected,
but because the affairs of the com-
pany are mismanaged and in a way
which is prejudicial to the interests of
the company.

Now that I am on this clause, there
is some small......

Shri K. K. Basu: Shri Jhunjhun-
wala put it this way. If you want to
introduce proportional representation,
subsequently is it open to the Govern-
ment to resort {o the other provi-
sion also, namely to appoint Govern-
ment directors? According to me
You can, but I think he has doubts.

Shri C. D. Deshmukh: I have already
said that according to me also we
can. That is to say, there is nothing
to prevent it. All that the proviso
says is if in lieu of this, that is to
say the existence of that remedy is
not barred.

Shri A, M. Thomas: But I think
Shri C. C. Shah's point was different,
that it is alternative.

Shri C. C, Shah: That is the same
point which the hon. Finance Minister
is making. If there is a company in
which there i#s already proportional
representation, even then there may
be a case for the Government to ap-
point two Government directors.

Shri K. K. Basu: Suppose in a parti-
cular company in 1955 you decide that
there should be proportional repre-
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sentation and you give three months
time. Four months hence you get
some facts which may not be oppres-
sion of the minority, but something
which is not in the interests of the
company. Then, is the Government
competent to utilise the power to ap-
point two directors?

Shri C. D. Deshmukh: I am main-
taining that Government is compe-
tent. That is what I am saying. The
only thing is that the other remedy,
even if it was a misconceived remedy
for dealing with such a situation, is
vacated  because you have already
adopted propertioral representation.
Therefore, one would be left with
only one power, and that is appoimi-
ment of Government directors.

There is some small point about
“part of members". The actual word-
ing here in the English law is “some
part”, not “part”, and I have looked
into the Oxford dictionary. It says
“part” means some but mnot all of
things or a number of things; and the
other meaning i portion of animal
body like the part of a man and so
on. 1 do not think therefore it is
very good drafting to use the word
“some part”, and although it Is used,
that is not the word which is in hon.
Member’s amendment, and I think
our wording is quite clear as one hon.
Member said. First an applicaticn wiil
be received on behalf of the specified
number of people or people having
a specifled range of interest..not
range, but a size of interest, and
therefore, there is no danger of
frivolous cases being brought up.

Shri A. M. Thomas: But the words
used are “any members”. Is it good
English?.

Shri C. D. Deshmukh: Oh, yes. Any
matters can be discussed. So, “any
matters” is very good English, 1 .do
not quite understand the difficulty,
but “any member or members"......

Shri A. M. Thomas: Usually, “any
member”.

Mr. Deputy-Speaker: The hon. Mem-
ber’s point is that it is in singular
and therefore it must nbt be follow-
ed by a plural.
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Shri C. D. Deshmukh: I can refer
to- any number of books.

 Mr. Deputy-Speaker:
of books” is all right.

“any number

Shri A M. Thomas: I do not think
“any books”.

Mr. Deputy-Speaker: It qualifies the
word “number” which #& singular.
“Any number of members” is
différent. Not “any members”, Any-
how, we are not very particular.

Shri A. M. Thomas:
used are “any members”.
Mr. Deputy-Speaker: Any or all.
Shri C. D. Deshmukh: I think “any
members"” is permissive, is permitted.

Mr. Deputy-Speaker: Why not use
the singular “any member”? “Mem-
ber” includes the plural also.

Shri A. M. Thomas: Having regard
to- the purport, it will not be correct.

Shti C. D. Deshmukh: Oppressive to
any member of the company.

Dr. Krishnaswami: Any member or
members.

Bhri Tulsidas: That is not correct.

Mr. Deputy-Speaker: Any member
-or  members.

The words

Bhri A. M. Thomas: A group is con-
templated. For that “any member”
will not be enough.

Bhri Tulsidas:
for one member.

It is not intended

Shri C. D. Deshmukh: Since it is a
purely drafting point, # may be that
at the last reading we might be able
to .devote a little more attention to
the grammar of it and we might be
able to bring a small amendmént
perhaps.

Shri Kamath: Why not have “some
member or members"”?

Shri C. D. Deshmukh: So, I have
dealt with three of the important
matters that were raised by hon.
Members. There are various other

7 SEPTEMBER 1955

Companies Bill 12710
small points in respect.of which I say
I am unable to accept the amend-
ments, for one reason that sometimes
they are not necessary, like amend-
ment No. 1108 to clause 392. We
think that the amendment is unnece-
ssary, because the disclosure of mate-
rial inlerests must include a disclo-
sure of the holdings of shares by
the members.

Then, in clause 393, I have dealt
with the question of empioyers as a
matter for legislation in a different
place.

Then, in the case of national inter-
est I have made the general statement
that this is really not a jusiiciahle
kind of matter and the final dicision
must be taken by Govérnment.

Then there is clause 396—"conduct
which is oppressive to any member in
his capacity as director”. My reason
is that the analogy given by the hon.
Member was not a fitting one because
here we were thinking of legislature
and a reference to the Speaker, where-
as what we are dealing with here is
reference to somebody else outside
which is other than the central autho-
rity, and I should say also that any
oppression of a director might conciev-
ably be constructively the oppression
of memberg also because the director
represents some of the members, and
therefore I think that #¥s also a miscom-
ceived amendment,

Shri Kamath: I admitted that the
analogy was not on all fours with that.

Bhri C. D. Deshmukh: But I must
give my reason for not accepting, be-
cause hon. Members seem to have
made a grievance that I have not got
an open mind in spite of the fact that
I accepted one amendment of his, just
to show my good intentions and open-
ness of my mind.

Shri AL M. Thomas: Consolation
prizs.
Shri C. D. Deshmukh: I think I

have finished now.

Shri Tulsidas: What about clause
4107
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Shri C. D. Deshmukh: I am sorry
there is one clause about which I
should like to say something. Hon.
Member asked why we were taking
the powers to amalgamate. 1 would
draw his attention to the note which
we have given against clause 366 of
the Bill as introduced, and I would
also remind him that the point was
made before the Fiscal Commission
that amalgamation might be resorted
to or might be necessary on a large
scale in regard to protected indus-
tries in order to bring the cost of
protection to the community to a
minimum. Therefore, all I am saying
is that it is conceivable that there
are cases in wl':.ichm.

Dr. Krishnaswami: You have got
power under the Industries Develop-
ment Act, and in any case, a Bill can
be introduced in Parliament for
amalgamation.

Shri C. D. Deshmukh: Not for amal-
gamation,

Shri A. M. Thomas: As we did for
the two steel companies.

Shri C. D. Deshmuokh: What the
hon. Member said was that steel
companies were the only instance and
that the matter ought to come. This
is a matter of direct legislation and
delegated legislation. What we are
taking power is under delegated legis-
lation, having guidance in this mat-
ter from the Act in regard to those
steel companies. And we feel we
should be able to take care of it by
executive consideration and a notifi-
cation which Parliament will have
occasion to see, because the notifica-
tion will be laid on the Table of both
Houres of Parliament and therefore
will be subjected to parliamentary
scrutiny.

Shri U. M. Trivedi: What about
powers of investigation to the Com-
mission?

Shri C D. Deshmukh: I am not ac-
cepting that amendment. It involves
a different set of measures alto-
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gether and it is not a function whish
the Advisory Comfnission has to per-
form.

Shri Kamath: What about suo motu
powers to courts under clause 4237

Shri C. D. Deshmukh: Application
will cover both suo motu as well as
on applicatjon; that is the view we
take.

Mr. Deputy-Speaker: We may start
from clause 389. There are DO
amendments to clauses 389 and 380.

The question is:

“That clauses 389 and 390 stand
part of the Bill.”

The motion was adopted.
Clauses 389 and 390 were added to
the Bill.

Mr. me-sm« To clause 391
two amendments have been moved by
Government.

The question is:
Page 196, line 9—

for ‘“sub-section (3)"”
tute “sub-section (4)”.

The motion was adopted,
Mr. Deputy-Speaker: The question

substi-

is:
Page 196—
after line 20 add—

“The provisions of sub-sec-
tions (3) to (6) shall apply. in
relation to the appellate order
and the appeal, as they apply
in relation to the original order
and the application.”

The motion was adopted,

Mr. Deputy-Speaker: The question
is: -

“That clause 301, as
stand part of the Bill.”

The motion was adepted.

Clause 391, as amended, was added
to the Bill,

amended,
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Mr. Deputy-Speaker: New clause
381A. The question is:

Page 196—
after line 20 insert:

“331A. Power of High Court
to enforce schemes of arrange-
ments, etc—(1) Where a High
Court makes an order under
section 391 sanctioning a com-
prom’se or an arrangement in
respect of a company it—

(a) shall have power to
supervise the carrying out of
the compromise or arrange-
ment; and

(b) may, at the time of
making such order or at any
time thereafter, give such
directions in regard to sny
matter or make such meodifi-
cations in the compromise or
arrangement as it may con-
sider necessary for the pro-
per working of the compro-
mise or arrangement.

(2) If the Court aforesaid is
satisfied that a compromise or
mrrangement sanctioned under

*  section 391 cannot be worked
satisfactorily with or without
modifications, it may, either on
its own motion or on the appli-
cation of any person #nterested
in the affairs of the company,
make an order winding up the
company, and such an order
shall be deemed to be an order
made under section 431 of this
Act.

(3) The provisions of this
section shall, so far as may be,
also apply to a company in res-
pect of which an order has been
made before the commencement
of this Act under section 153 of
the Indian Companies Act, 1913
{VII of 1913) sanctioning a (om-
promise or an arrangement't

The motion was adopted.

New clause 3914 was added to the
Bill,
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Mr. Deputy-Speaker: There is one
amendment, No. 1108, to clause 392.
Need I put it?

Shri Kamath: Yes.

Mr. Deputy-Speaker: The gquestion
in:

Page 196, line 31—
after “otherwise” inseri:
“including particulars of
shares held by them.”
The motion was negatived.

Mr. Deputy-Speaker: The gquestion
is:

“That clause 392 stand part of
the Bil.” -

The motion was adopted.
Clause 392 was added to the Bill.

Mr. Deputy-Speaker: To clause 393
there is an amendment, No. 1109,

The question is:
Page 198, line 6—
add at the end:

“and that it will not prejudi-
~jally affeet the employees of
the transferor company as re-
gards tenure, terms of employ-

ment, conditions of service or
in any other manner.”

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clauses 393 and 394 stand
part of the Bill.”
The motion was adopted.
Clauses 303 gnd 394 were added
. to the Bill.
Mr. Deputy-Speaker: To clause 393
there is an amendment, No. 1110,
The question is:
Page 201—
after line 19 add:

“(#) The companies concern-
ed or creditors, members or
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debenture holders thereof or
any other person interested in
the affairs of the company may
move the High Court against
the order of the Central Gov-
ernment made under sub-
section (1), and the High Court
shall make such order as it
deems fit.”

F]

The tion was neg
Mr. Deputy-Speaker: The question

“That clause 395 stand part of
the Bill.”
The motion was adopted,
Clause 395 was added to the Bill.

Mr. Deputy-Speaker: To clause 396
there are three amendments, Nos.
1111, 1021 and 1022. Shall I put them
together?

Shri Kamath: Separately.
Mr. Deputy-Speaker: The question

is:
Page 201—
after line 29 add:
“Explanation 1—Conduct
which is oppressive to any
member in his capacity as

director and not in his capacity
as member does not entitle the
member to apply to the Court
for an order under this sub-
section.

Explanation IL—In the sub-
section ‘member’ includes also
debenture holders.”

The motion was negatived,

Mr. Deputy-Speaker: I shall now
put the other two amendments, Nos.
1021 and 1022 moved by Shri Tulsk
das.

The question is:

Page 201, Une 26—
for “member or" substitute
“part of the".
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Mr. Deputy-Speaker: The guestion
is:
Page 201, line 33—

for “member or" substitute
“part of the”.

The tion was neg
Mr. Deputy-Speaker: The questiom

vl

is

“That clauses 396 and 397 stand
part of the Bill”

The motion was adopted.
Clause 396 and 397 were added to the
Bill.

Mr. Deputy-Speaker Now, I come
to clause 398, There is amendment
No. 1023, Is the hon. Member Shri

Tulsidas pressing it?

Shri Tulsidas: I am not pressing it

Mr, Deputy-Speaker: The question
is:

“That clauses 398 and 399 stand
part of the Bill.”

The ti was adopted
Clauseg 398 and 399 were added to the
Bill.

Mr. Deputy-Speaker: The question

is
Page 203—
for clause 400 substitute:

“400. Right of Central Gov-
ernment to apply under sections
396 and 397.—The Central Gov-
ernment may itself apply to
the Court for an order under
section 396 or 397, or cause an
application to be made {o the
Court for such an order by any
person authorised by it in this
behaif.”

The motion was adopted.

Mr., Deputy-Speaker: The question
is:
“That substitute clause 400 stand
part of the Bill."
The motion was adopted.
Substitute clause 400 was added B0
the Bill,
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not more than two members of

Mr. Deputy-Speaker: The question the company specified by
fa: the Central Government shall
hold office as additional directors of

“That clauses 401 to 406 stand T 3

part of the BillL"

The tion was adopted.

(3) For the purpose of reckon-
ing two-thirds or any other pro-
portion of the tot” number of

Clauses 401 to 406 were added to the

Bill. directors of the company, any
+ director or directors appointed by
Mr. Deputy-Speaker: There is a Gov- the -Central Government under

sub-section (1) or (2) shall not be
taken into account.”

The motion was adopted.

Mr. Deputy-Speaker: There are
three other amendments to this clause,
namely, amendments Nos. 1112, 1024,

(i) Renumber clause 407 as sub- :1::5;1&13. I k fu thgki they woy. oL
clause (1) of that clause; ’
The question is:

“That clause 407, as amended,
stand part of the Bill".

-ernment amendment to clause 407,
viz.,, amendment No. 1133.

The question is:

Page 205—

(ii) In sub-clause (1) as so re-
numbered—(a) line 28, after “not
exceeding three years” insert “on
any one occasion”; (b) line 29,
after “on the application” insert
“of not less than two hundred
members of the company or”; and
{c) line 30, after “is satisfled” in-
‘sert “after such inquity as it
deems fit to make”;

The motion was adopted.

Clause 407, as amended, was added
to the Bill.

Mr. Deputy-Speaker: Then there is
amendment No, 439 seeking to intro-
duce a new clause 407A.

The question is:
Page 205—
after line 34, insert:

(iii) after line 34, add:

“Provided that in lieu of passing
an order as aforesaid, the Central
Government may, if the company

“207A. Power of Central Gov-
has not availed itself of the option

ernment to nominate represen~

given to it under section 264, direct
the company to amend its articles
in the manner provided in that
section and make fresh appoint-
ments of directors in pursuance of
the articles as so amended, with-
in such time as may be specified
in  that behalf by the Central
Government.”; and

(iv) after sub-clause (1) as so
renumbered, add:

“(2) In case the Central Govern-
ment passes an order under the
proviso to sub-section (1), it may,
if it thinks fit, direct that wuntil
new direciors, are appointed in
pursuance of the order aforesaid,

tatives of the Trade Uniong as
Directors—Where in a company
the majority of the workers are
arganised jn a union, and that
union applies to the Government,
it may nominate two representa-
tives of the Union to the Board of
Directors, whereupon they will
have the same rights and duties as
the other Directors of the com-
pany. Their term of office will
1ast till the next election of the
Directors of three years, whichever
happens earlier, and thereafter
the Union shall submit names
afresh for nomination by Gov-
ernment.”

The maotion was negatived.
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Mr. Deputy-Speaker: Now, I come
to clause 408. There is an amendment
by Shri Kamath to this clause, namely,
amendment No. 1114, Does the hon.
Member want to press it?

" Shri Kamath: Yes.

Mr, Deputy-Speaker: The guestion
Is:

Page 206—
after line 8, add:

“The company or any director
or member thereof aggrieved by
the said order may move the High
Court against the same, and the
High Court shall pass such orders
thereon as the justice of the case
may require.”

The ti was

Mr. Deputy-Speaker: The question
Is:

“That clause 408 stand part of
the Bill.”

The motion was adopted.
Clause 408 was added to the Bill.

Mr. Deputy-Speaker; There is
amendment No, 546 seeking to intro-
duce a new clause 408A.

The question is:
Page 206—
after line 10, insert:

“408A. Power of appropriate
Government to prevent change in
employment conditions of workers
when company changes hands—
Where a complaint is made to the
appropriate Government by any
organisation of workers or a trade
union that a company, or a busi-
ness or industrial unit of the same,
has been sold or is about to be
sold or transferred involving whole
sale or substantial change in em.
ployment conditions including dis-
charge in retrenchment of workers,
the appropriate government may
direct that no such changes be
made whereupon the transferee
shall be bound to restore the
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workers of the company or the
unit employment as well as em-
ployment conditions as obtained
with the transferer, and any such
-order shall have effect notwith-
standing anything to the contrary
contained in the provisions of any
law or contract.

{2) The appropriate Government
shall have power to make any in-
terim order pending any enquiry
it may deem fit.

(3) The aforesaid provision is
without prejudice to the power of
the transferee as an employer to
take any disciplinary action under
standing orders of the company or
the unit (as the case may be)
against individuals as employees.

Explanation: ‘Appropriate Gov-
ernment’ means the government
which exercises jurisdiction over
the company or the unit in matters
arising out of industrial disputes.”

The motion was negatived.

Mr, Deputy-Speaker: Now I come
to clause 409.

The gquestion is:

Page 206—
lines 14 and 15:

for “on any matter arising out
of the provisions of this Act re-
ferred to in clause (a) of sectiom
410" substitute “on the matter re-
ferred to in clause (a) of section
410 and the applications referrea
to in clause (b) of that section.”

The motion was cdopted.

Mr. Deputy-Speaker: There are three
more amendments to this clause.
Does any hon. Member want to press
his amendment?

Shri Kamath: 1 want to pres:
amendment No. 1115.

Shri U. M. Trivedi: I want to press
amendment No. 1116,
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Mr. Deputy-Speaker: The question Investment and Administration
is: Commission’ which shall consist of

Page 206—
for clause 409 substitute:

“409, (1) There shall be an
Advisory Commission whose mem-
bers shall be appointed by the
President by warrant under his
‘hand and seal, and shall only be
removed from office in like manner
.and on the same grounds as judges
-of the Supreme Court.

{2) The members shall elect one
-of their number to be chaurman
thereof. The salary and other
wconditions of service of the mem-
bers including chairman shall be
:such as may be determined by
the President and shall not be
varied to their disadvantage after
their appointment. Chairman and
‘the members shall not be eligible
for further office either under the
Government of India or the Gov-
ernment of any State.

(3) The chairman shall appoint
such officers and servants as he
-thinks fit and make rules prescrib-
‘ing their conditions of service.

{4) The administrative expenses
of the Commission including all
salaries, allowances and pensions
payable to or in respect of such
officers and servants shall be
charged upon the consolidated
Fund of India".

The motion was negatived.

s
Page 2086—

(i) for line 12 substitute: ‘Con-
stitution and Powers of Central
Authority’; and

(ii) for clause 409 substitute:

“409. Appointment of Central
Authority.—(1) For the purposes
of this Act, the Central Govern-
sment shall establish a Central
Authority called ‘The Corporate

Mr, Deputy-Speaker: The question

not less than five whole-time mem-
bers appointed by the Central Gov-
ernment and one of them shall be
nominated by the Central Govern-
ment to be chairman thereof.

(2) Members of the Commission
shall be persons with "suitable
qgualifications and capacity in deal-
ing with  problems relating to
commerce and industry, the pro-
motion and management of com-
panies or their administration or
who have such special knowledge
in any matter as renders them
suitable for appointment of the
Commission.”

The motion was negatived.

Mr. Deputy-Speaker: I take it that
the other amendment to this clause
are not pressed.

The question is:

“That clause 409, as amended,
stand part of the Bill."

The motion was adopted.

Clause. 409, as amended, was added
to the Bill.

Mr, Deputy-Speaker: Clause  410.
There are two amendments moved by
Government.

Shri K. K. Basn: They may be put
separately because in one amendment
they want to add a sub.clause and in
the other, they want to omit, and also
add, certain clauses under a sub-
clauise.

Mr. Deputy-Speaker: The question
is:

Page 206—
(i) after line 25, add:

“(a) before a notification is
issued under section 323 in repect
of any description of industry or
business on the necessity for, and
advisability of, issuing the  noti-
fication:”;

(i) Une 28, for “(a)" substitute
“(b)"; and
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(iif) Mne 29, for “(b)" substitute Mr. Deputy-Speaker: The gquestion
“{e)". is:
The motion was adopted. Page 206—
Mr. Deputy-Speaker: The question for clause 411, substitute:
Ik “411. Appointment of Officers
Page 206, line 27— and other employees and sittings
. ip W ", 0! the C issi —(1) 5 ‘.. t
(1) omit 259, 266™; to such Rules as may be made by
(ii) after “267" insert “268"”; and the . Central Government in this
behalf, the Commission for the
(iii) after “331" insert 343", purpose of enabling it to efficiently
" iopted. discharge its functions under the
The motion was Act may appoint such number of
Shri Tulsidas: Amendment No. 1025 officers and other employees as it
may be put. may think fit and determine their

conditions of service.

Mr. Depuly-Speaker: The question

s (2) Sittings of the Commission
shall be convened by the Chalr.
Page 206— man and shall not be open to the
(i) line 27— public unless the Comn_’njssion in
any particular case decides other-

after “section” insert “234, 236, wise.

238, 247, 248, 249, (3) The Chai shall id

{ii) line 27— at all sittings of the Commission
- & & J— at which he is present, and in his
after “267," insert ' absence from such sittings, the
(iii) line 27— members present thereat shall
elect one of the members to pre-
after “331" insert “342". side as Chairman.”
(iv) line 27— The motion was negatived
after 351" insert “395". Mr. Deputy-Speaker: The question
The motion was adopted. is:
Mr. Deputy-Speaker: I take it the o clause 411, as amended,
other amendments are not pressed. stand part of the Bill.
The question is: The motion was adopted.
“That clause 410, as amended, kKt 411, s fmesox Wk endek
stand part of the Bill” . . 1
. Mr, Deputy-Speaker: Clause 412,
The motion was adopted. The question is:
Clause 410, as amended, was added a 412
to the Bill. ause 12
. Page 207—
Mr, Deputy-Speaker: Clause 411,
There is Government No. 1136. for clause 412 substitute:
The question is: “412. Powers and Functions of
Page 206, line 33— the Commission—(1) The Central

. Government  shall refer to the
JJor “clause  (a)"  substitute Commission for enquiry and re-
clauge (b)". port all matters for which the

The motion was adopted. approval, consent or sanction of
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[Mr. Deputy-Speaker]
the Central Government is require-

ed to be taken under this Act;
and

(2) The Central Government
may refer to the Commission any
other matter arising out of the
administration and working of
this Act, for enquiry and report.

(3) It shall be the duty of the
Commission—

(a) to determine in which case
the powers of inspection and in-
vestigation should be exercised
under sections 234 to 250 of the
Act:

(b) to supervise the winding up
proceedings of companies: and

{c) to study the balance sheets
and profit and loss accounts of
companies with a view to deter-
mining to what extent they con-
form to the requirements of the
Indian Companies Act, keep under
observation the investment mar-
ket; in the private sector, under-
take a systematic study of pros-
pectuses, of the terms and con-
ditions of new issues of capital
and make reports thereon to the
Central Government.”

The motion was negatived.
Mr. Deputy-Speaker: The question

Page 207, line 22—

add at the end:

“and require anyof the afore-
said persons to produce before it
any books or documentg in their
possession, custody or control re-
lating to any matter under en-
quiry.”

The motion was negatived.
Mr. Deputy-Speaker: The gquestion

“That clause 412, stand part of
the Bill”

The mdtion was adopted.

Clause 412 was added to the Bill
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Mr, Deputy-Speaker: Clause 413,

The question is

Page 207—
for clause 413 substitute:

“413. Powers of the Commis-
sion.—For the purpose of exercis-
ing its powers and functions under
section 412, the Commission may:

(a) require the production be-
fore it of any books or other docu-
ments in the possession, custody or
control of the company, relating to
any matter under enquiry;

(b) call for any irformation or
explanation, if the Commission is
of opinion that such information
or explanation is necessary in
order that the books or other docu-
ments produced before it may
afford full particulars of the matter
to which they purport to relate;

{c) with such assistance as it
thinks mnecessary, inspect any
books or other documents so pro-
duced and make copies thereof or
take extracts therefrom; and

(d) require any managing
director or any  other director,
managing agent, secretaries and
treasurers, manager or other offi-
cer of the Company or any share-
holder or any other person, who,
in the opinion of the Com-
mission, is likely to furnish in-
formation with respect to the
affairs of the company relating to
any matter under inquiry, to
appear before it and examine
such person on oath or require
him to furnish such information
as may be required; and adminis-
ter an oath accordingly to the per-
son for the purpose”

The motion was negatived.

Mr. Deputy-Speaker The gquestion
is:

“That clause 413 stand part of
the BillI”. )
The motion was adopled.
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Clause 413 was added to the Bill.

Mr. Deputy.Speaker: (lause 414.
The question is:

Page 207—

for clause 414 substitute:

“414. Penalities—If any person
refuses or neglects to produce any
book or other document in his
possession or custody which he is
required to produce under section
413 or to answer any question put
tn  him relating to any matter
under enquiry, he shall be punish-
ahle with imprisonment for a term
which may extend to two years
and shall also be liable to fine™

The motion was negatived

Mr. Deputy-Speaker: The question
is:

“That clause 414, stand part of
the Bill”,

The motion was adopted.

Clause 414 was added to the Bill.

Mr. Deputy-Speaker: New Clause
414A. There is an  amendment,
No. 1127, for a new clause, 414A

The question is: -

Page 207—

after line 34 insert:

“414A. Immunity for action
taken in good faith—No suit of
other legal proceeding shall lie
against the Commission or the
Chairman or any member there-
of or against the Central Govern-
ment, in respect of anything
which is in good faith done or
intended to be done in pursuance
of this Chapter, or of the pro-
visions referred to in section 412
or of any ruleg or orders made
thereunder.”

The motion was negatived.

Mr. Deputy-Speaker: The question
ts:

“That clauses 415 to 422 stana
part of the Bill",
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The motion was adopted
Clauses *415 to 422 were added to
the Bill.
. Mr. Deputy-Speaker: The question
is:
Page 210, line 5—
after “Court” insert:
“whether on an application
made to it or of its own motion”,
The motion was negatived.
Mr, Deputy-Speaker: The question
is:

“That clause 423, stand part of
the Bill.”

The motion was adopted.
Clause 423 was added to the Bill.
Clauses 424 to 555.

Mr, Deputy-Speaker: The House
will now take up clauses 424 to 555
for which 5 hours have been allocated.

Hon. Members who wish to move
their amendments to these clauses
will kindly hand over the numbers of
their  amendments, specifying the
clauses to which they relate, to the
Secretary at the Table within 15
minutes.

Shri U. M. Trivedi: May I suggest
that the House adjourn today at §
o'clock, because we have to go to the
President's house for the investiture
ceremony at 6 o'clock? We have to
go home and dress.

Mr. Deputy-Speaker: The Bill has
to be finished by the 12th evening.
I will adjourn 5 minutes before 6.

Shri U. M. Trivedi: Half past five
at least.

Mr. Depaty-Speaker: All right, at
ten minutes to six. Whatever is
lost today should be made up to-
morrow.

Shri C. D. Deshmukh: Sir. I will
move all the amendments that stand
in my name in the list; but I shall
make observations only with regard
to some of them.

*In sub-clause (2) of clause 413, line 5, the words “of tht? Board or
Directors”, were omitted as patenterror under the direction of the

Speaker.
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The first one is 1036, which seeks
to introduce a new clause 130A. This
new clause closely follows clause 430
and makes a provision similar to
that in 430 where a body corporate
which is a contributory is ordered to
be wound up.

The next lot of amendments I
should like to speak on is 1044, 1045
and 1046, to clause 443. The reason
is that it has been made clear that a
certified copy of the winding up order
should be filed with the Registrar. A
penalty has been provided in case of
‘default in complying with the pro-
visions of sub-clause (1).

The next amendment is also to
clause 443, sub-clause (3). Not only
are servants of the company but also
its officers should be deemed to have
received notice of their discharge from
the service of the company. ‘Officers
and employees’ is a phrase used in
other places in the Bill and i= more
general than ‘officers and servants’
and is accordingly used here.

The next%‘amendments I would ex-
pect to speak on are amendments
1050 and 1051, to clause 452. The
first amendment relates to negotiable
- securities which could be easily dis-
posed of or fradulently made away
with on the same footing as cash.
The second amendment makes it clear
that securities given by an officer of
the company are also within the scope
of the clause.

[SHRI BARMAN if-l the Chair]

Then, amendments 1058 and  1059.
When a liquidator is appointed, not
only the Board of Directors but the
managing directors, directors, secre-
taries and treasurers all should cease
to function. This is made clear by
the first amendment proposed. The
addition made by the second amend-
ment will reconcile the provisions of
this clause with those of clause 491.
Notice of the appointment of the first
Hquidator has necessarily *o be given
by the board of directors or the
managing director or other persons
mentioned in the clause.
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Then, 1 come to amendment 10861,
inserting a new e¢lause 543A. The
Bhabha Committee wished that sec-
tion 338 of the English Act should
be incorporated in the Bill. By in-
advertence, this recommendation was
not considered and, therefore, was not
carried out. The amendment seeks
to rectify the omission. It is obviousry
a desirable provision which is sought
to be added and I hope there will be
no controversy about this matter.

5 p.M.

Then I come to amendment No.
1062, which seeks to insert a new
clause 551A. Here again, the Bhabha
Committee recommended that sec-
tion 337 of the English Act should be
incorporated in the Bill, and again
by inadvertence this was not consi-
dered or carried out. This omissicn
is sought to be rectified.

The last amendment I shall speak
on is amendment No, 1063 to clause
554. This clause empowers the court
to declare the dissolution of a com-
pany to be void on application made
by the liquidator or by any other
person who appears to it to be inte-
resled, within two years of the date
of dissolution. The exercise of this
power iz not in terms restricted to
cases where the company has been
dissolved under the winding up pro-
visions in Part VII, but the fact
that this clause is included in rart
VII raises a reasonable doubt as to
the scope of this power. The pro-
posed amendment seeks to remove
this obscurity; # makes it clear that
the dissolution of the company how-
soever brought about may be declared
void by the court. The proposed
amendment will remove such diff-
culty.

Shri K. K, Basa: [ am very much
interested 1In these clauses. I have
given notice today of amendments
No. 1137 and 1138 to clause 527, re-
lating to preferential payments in
the case of winding up. The Joint
Committee considered most of the



13731 Companies Bill
recommendations of the Bhabha Com-
mittee, and we have the experience
of many of our friends in this parti-
cular branch of law. My amendments
are very limited in scope but they
are very important.

Shri M. C, Shah: -What is his
amendment?

Shri K K. Basu:
527.

Shri M. C. Shah: But he has given

notice of it just now. To be exact,
we got it about half an hour ago.

It is to clause

Shri K. K. Basu: This is restrictive
in scope. In clause 527, where it deals
with the provision regarding prefer-
ential payments....

Shri M. C. Shah: But we have not
accepted that.

Shri K. K. Basu: Let the Minister
try and hear me first, The question
ijs whether the wages not paid and
also the provident fund dues should
be considered as preferential pay-
ments as defined in clause 527. I
want to make the position clear. When
the witnesses appeared before us in
the Joinj Committee, some of them
told the Committee—and from  our
experience we also know  it—that
sometimes the wages of the workers
which are in arrears or any provident
fund dues, have to be considered after
the debenture holders and  other
secured creditors. It may look under
the normal law that debenture holders
and secured creditors have a  prior
claim; after all securities have been
discharged and debis paid off, the
question of the payment of wages of
the employees and thelr provideut
fund dues should be taken into con-
sideration. As I said earlier in the
morning in reply to one of the inter-
pellations which Shri Tulsidas, made,
it may be very difficult for the com-
panies to get a debenture or tocharge
their assets. Naturally, it is quite
a determinable entity and three
months' wages of the workers or the
provident fund dues at a particular
point of time can be taken into con-
sideration. I have only to say that
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these two dues should be considerea
and their payment should be prior to
the payment of the debenture holders
or any charge that may be secured by
the creation of any instruments re-
gistered or unregistered or whatever
it may be. I use the word ‘unregister-
ed’ because I do not know vwhether in
Part B States there is registration. 1.
do not know; I am told that in certain
areas a creation of charge is made
not exactly by a registered instru-
ments as is usually done in the old
British India. Therefore, my whole
proposition is this, These duesare to
come prior to the dues of debenture-
holders and other charges. We know
quite a number of banking companies.
went into liquidation in Calcutta and
it was found out that even the pro-
vident fund contributions that were-
made by the employees had been
utilised for other purposes by the
directors. Of course I am fully con-
scious that we have provided for the
provident fund payments under the-
present Bill; they have to keep them
either in post office savings bank
or a scheduled bank. They will not
be entitled to utilise it to some other
purpose unless there is a definite agree-
ment between the employees on  the
one hand and the employers on the-
other. But in spite of that fact I know
fully well that this might guard only
in future against the contingencies
which had been so strongly urged by
those representing  the working
journalists, the INTUC, etc. In all
fairness the Government should accept
my proposition.

The Finance Minister said something
about the labour representation. ‘Gov-
ernment have not yet decided as to-
what they will do. As and when they
decide that labour should participate
diretcly or by their representatives or
by their nominees, then Government
might bring forward an amending Bill
to Incorporate that decision. But this-
amendment is very simple and I think
it can be incorporated in this  Bill.
Otherwise it may look from the general
law of the land that the wages or
provident fund come prior to  the-
securities like debentures, Moreover,
as I said earlier, it is the duty of the
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mortgage to find out whether there
are any dues by way of debentures or
some Government charges. lle cannot
take up the position and say:“Ido not
know; I am only a mortgagee, the
deed is here and I have to be reimburs-
ed and my money is to be paid back.”
They should- know what is the asset of
a particular concern or what the
liabilities are. If there are three or
four months’ wages in arrears, it
should be made known. It should be
the duty of the company every month
or every three months to declare the
assets and the liabilities—say the
arrears of wages that still remains to
be paid or the provident fund dues of
the emplosees so that the debenture-
holder might find out things. If he
finds that his security has dwindled
down and it is not enough he can
immediately enforce his charge. In
the case of winding up when we are
thinking of payment of the claims of
the debenture-holders other creditors,
who should have preference in pay-
ment? If there are arrears of wages
for employees and if there is some
provident fund, the employees should
have priority on other debts and
charges that might be payable by the
companies. These are shortly my
-amendments and I hope the Govern-
ment will accept them.

Shri Kamath: Sir, it is winding up
business.

Shri K. K. Basu: Let us wind up the
debate today and go home.

An Hon. Member: What is the
allotted time?

Shri K. K. Basu: Five hours. I do
not know why. It is only a lawyers'
paradise.

8hri Kamae: 1 have got four am-
-endments—i112y, 1130, 1131, 1132 to
<lause 5o, 540, 542 and 555 res-
pectively. tnere are in all four
amendments, The first amendment
No. 1129, seeks to confer upon the
liquidator or any contributory or
creditor fucther rights in relation to
‘this voluntary winding up. After sub-
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clause (b) of this clause 516, my
amendment seeks to insert a new sub-
clause (c) *“to direct the public
examination in the same manner as is
provided for in section 475" —section
475 defines what public examination
is—"of any officer or other person who
in his opinion has committed a fraud
in relation to” there is a small very
minor typist's error or may be a
mistake in my own manuscript, and
it should be: “or in the promotion or
formation of the company”. The
words “or in” after the words “re-
lation to” have been omitted and hon.
Members may kindly correct their
copies accordingly.

This amendment is in urder io see
that no evidence of whatever kind
that will be relevant in this con-
nection is shut out and full' examin-
ation of anybody concerned in  the
matter s made by the court.

My next amendment is to clause 540
which deals with the power of court
to d inst delinguent
directors. This, I suppose is not
really necessary because the provisions
in the Indian Limitation Act will
otherwise apply in all these matters,
Section 5 of the Indian Limitation Act
reads as follows:

“Any appeal or application for
a review of judgment or for leave
to appeal or any other application
to which this section may be made
applicable (by or under any enact-
ment) for the time being in force
may be admitted after the period
of limitation prescribed therefor,
when the appellant or applicant
satisfies the Court that he naa
sufficient cause for not referring
the appeal or making the appn- .
cation within such pernca.”

Then there is an explanation which
says:

“The fact that the appelant or
applicant was misled by any oraer,
practice or judgment of the High
Court In ascertalning or comput-
ing the prescribed period or
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It gives them power to restore the

limitation may be sufficieni cause
company after it and once been struck

within the meaning of this section.”

Mr. Chairman: That will automati-
cally apply.

Shri Kamath: But, I want to make
it quite clear by the proviso suggested
in my - amendment No. 1130  which
says:

“Porvided that section 3 of the
Indian Limitation Act shall apply
to all such applications.”

Then I come to clause 542 which
deals with prosecution of delinquent
officers and members of company. By
way of amending this clause I have
my amendment No. 1131, which seeks
to insert a new proviso to this clause
which says:

Page 254—
after line 32, add:

“Provided that this section shall
not preclude he liquidator who
has not obtained the prior direc-
tion of the company Court under
this section, or any other person
from instituting or carrying on a
prosecution.”

What I mean to say is that it should
not be made obligatory that the liqui-
dator should obtain permission of
the court. Ewven if he has not obtained
the permission he should be at liberty
to institute and carry on prosecution
against the persons concerned.

Lastly, I come to clause 555 which
is the last in the winding up clauses.
My amendment to this clause relates
to the notice sent by the Registrar. I
want to make that clear. Perhaps it
is clear ag it is, but to make it—may
1 use the words which had been quite
current in this Parliament, perhaps
the constituent Assembly—quite fool-
proof and knave-proof, I have made
this amendment:

“and upon such .order  being
made the company will be deemed
never to have been”struck off"
292 L.SD.

off, and that clause says:

“and the Court may, by the
order, give such directions and
make such® provisions as seem just
for placing the company and all
other persons in the same pcsition
as nearly as may be as if the
name of the company had not been
struck off”".

I want to add these words:

“and upon such order being
made the company will be deemed
never to have been struck off”.

If they are added, it should mauke
the clause very clear. I commend
these amendments for the acceptance
of the House.

Shri C. C. Shah: I wish to say a few
words about the amendments of Shri
K. K. Basu—Nos. 1137, and 1138. I
do not know if he is allowed to move
them, Ishall just say a few words on
them because the, Joint Committee
carefully considered clause 527 and
we have made some changes which
perhaps have not been taken notice
of by the hon. Member. Clause 527
begins by saying:

“In a winding up, there shall
be paid in priority to all other
debets...."”

That means, all other debts which are
secured or unsecured. The debts
mentioned in (a) to (g) haw to be
paid in priority to such debts. Shri
Basu, proposes that the amount due
as wages or salary under (b) and the
amount or sums due from a provident
fund, pension, gratuity, etc. under (89
ought to have prioirty over the other
debts mentioned in (a), (c), (d), (e)
and (f). In sub-clause (5), it is pro-
vided that all the debts mentioned in
(a) to (g) are to rank equally among
themselves and be paid in full unless
the assets are insufficient to meet them,
in which case they shall abate in equal
proportions. If  you kindly see the
debts which are mentioned in (a), (¢),
(d), (e) and (g), which Shri Basu,
wishes to put after giving priority to -
(b), and (f), you will find that except



12737

[Shri Kamath]

(a), they are equally accruing to the
employees of companies for whom -he
wants to give the priority. For ex-
ample, under (c), we find:

“all accrued! holiday remuner-
ation becoming payable to  em-
ployee;” ete.

So, it is also a debt due to the em-
ployees which is to rank pari passu
with the other debts. The debts men-
tioned under (d), are those under the
Employees’ State Insurance Act, and
the company has to make contribu-
tlons to that fund under that Act. If
the company fails to make it, it must
be paid in priority. Under (e) the
debts are those due by the company
to employees under the Workmen's
Compensation Act. All these debts
are obviously payable to the em-
ployees for the benefit of the em-
ployees and there is no purpose in
suggesting that only the wages ana
salaries and other sums due for pro-
vident fund and gratuity should rank
in priority to those due either under
the Workmen's Compensation Act or
the Emplyoees’ State Insurance Act
or for all accrued holiday remuner-
ation, All these, by the provisions of
law, have been made to rank equally
among themselves, and therefore I
submit that there is no purpose in the
amendments of Shri K. K. Basu,

Only one more point I would make,
and it is a very important point to
which I would like to draw the
attention of the House. In the original
Bill, the words under clause (b) were:
“All wages and salaries in respect of
pervices rendered ko the company
during four months next before the
relevant date,” etc. So, under. that
clause, only the wages due for four
months immediately before the rele-
vant date, it being the date of liquid-
atlon, were to be paid. In the ecir-
cumstances pointed out to the Joint
Committee, it may happen that a
factory is closed for twelve months
before it go=s into liquidation so that
for twelve months prior to the rele-
vant date, there may be no wages due
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to the employees. But employees’
wages may be in arrears to a period
prior thereto, which would not have
been covered by the clause ag it
originally was; and so, the Joint Com-
mittee has changed it so that all wages
for four months due during a period
of 12 months before the relevant date
will be paid in priority. Therefore,
even if the factory is closed, we are
going to provide for four months
during twelve months prior to the
repayment date, so that if, wages are
due for 4 months during a period of
12 months, they will be paid in priority.
The Joint Committee have deliberately
introduced this priority, in order that
the employees may be  benefited.
Therefore, I submit that the amend-
ments proposed to be moved by Shri
Basu have no substance,

Mr. Chairman: The hon. Minister
will now reply.

Shri E. K Basa: Mr. M. C. Shah
usually adopts the arguments of Mr.
C. C. Shah!

Shri M. C. Shah: I shall now deal
with the amendments which were
moved by Mr. Kamath.

Mr, Chairman: I take it that there
no other amendments.

Shri M. C, Shah: I have to explain
now why we cannot accept Mr.
Kamath's amendment. Hhis amend-
ment No, 1129 is to clause 518, It
provides that the court shall have

“to direct the public examina-
tion In the same manner as is
provided for in section 475 of
"any officer or other person who
in his opinion has committed a
fraud in relation to the promb-
tion or formation of the com-
pany.”

Under clause 475, only when the
official liquidator has made a report
publicly stating that in his opinion,
a fraud has been committed by the
promoters or directors etc. that the
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court will keep jurisdiction to order a
public examination. But it will be
dangerous to confer a similar power
the case of a voluntary winding up
by a contributery or a creditor. The
question whether the liquidator re.
ferred to in clause 560 should be ena-
bled to apply to the court for public
examination of a promoter, direcior
etc. is a. more difficult one. Prima
facie there is nothing wrong in prin-
clple against according such a right
to the liquidator. This may be ac-
cepted in principle, but I think it will
require redrafting of the clause. So,
it my friend presses us to accept his
amendment, we will consider redraft-
ing the clause.

Shri Kamath: T take it that the
principle of my amendment is accept-
ed.

Shri M. C. Shah: Yes; we accept the
principle, but it requires some redraft-
ing. We will examine it and perhaps
we may give a redraft tomorrow. We
will try to bring in this point in the
redraft, but if we cannot bring in this,
the hon. Member will excuse us.

Shri Kamath: I am not a good
draftsman,

Shri M. C, Shah: Now I come to
amendment No. 1130 to clause 540,
Sub-clause (2) of clause 540 says:

“Any application under sub-
section (1), shall be made within
filve years from the date of the
order for winding up....” ete.

By amendment No. 1130, the hon.
Member wants that this limitation
should apply to all such applications.
There is already a generous limit of
5 years and also, the courts have
powers, when there is sufficient reason,
to condone the time-limit. Therefore,
I-think it is not necessary to have
this améendment here,

The hon. Member has moved an-
other amendment No. 1131, to clause
542, Clause 542 deals with prosecution
of delinquent officers and members or
company. Sub-clause (1) of clause 542
g|ves the right to any person interest.
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ed in the -affairs of the company to
convince the court that there is =&
prima facie case for taking action
against the delinquent officers or mem-
bers of the company. If such a per-
son failg to make out such a case, it is
difficult to proceed and say whether he
should have the liberty to prosecute on
his own responsibility. This would
practically destroy the safeguard pro-
vided by sub-clause (1), which is the
sanction of the Court before proceed-
ings are launched. The liguidators
are subject to the control of the court
when a company is being wound up
by a court or subject to the supervis-
ion of the court. They should not be
permitted to launch prosecutions in-
volving expenditure from out of the

- assets of the company except with the
. sanction of the court. Therefore, we

cannot agree to that.

Then, Sir, the last amendment is not
necessary because sub-clause (7) pro-
vides for the matter practically in the
same manner as suggested in  this
amendment. The powers are there.
Therefore, it is unnecessary. I  sub-
mit  that we cannot accept these
amendments except the one in prinel-
ple, that is amendment 1129 to clause
516. That clause may be held over.
It there is a possibility of having a
good re-draft we will accept the
principle. Otherwise, as I sald, my
hon. friend will excuse me.

Shri Kamath: I have only given
the principle.

Mr. Chairman: Now, let me verify.
These are the amendments that are
proposed to be moved and taken as
moved.

Shri M, C. Shah: I will make one
request. Before you put all these
clauses to vote........

Mr, Chairman: I am not putting
them to vote. I am verifying whether
these are the amendments that are
proposed to be moved.

Shri M. C. Shah: There is one more.

Mr. Chairman: I am gnnouncing the
numbers of the amendments that are
proposed to be moved. If there 1s
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anything more, it can certainly be
added. You may point out at that
time. They are:

Clause 425.—1032 (Government),
1033 (Government), 1034 (Govern-
ment), 1035 (Government).

Clause 430A (New).—1036 (Govern-
ment).

Clause 433.—1037 (Government).
1038 (Government).

Clause 437.—1039 (Government),
1040 (Government),

Clause 441 —1041 (Government),

1042 (Government).
Clause 442.—1043 (Government).

Clause 443.—1044 (Government),
1045 (Government), 1046 {Govern-
ment), 1047 (Government).

Clause 444—1048 (Government).
Clause 451.—1049 (Government).

Clause 452—1050 (Government),
1051 (Government).

Clause 453.—1052 (Government).

Clause 474 —1053
1054 (Government).

{Government).

Clause 480.—1055 (Government),
Clause 485.—1056 (Government).
Clause 486.—1057 (Government).

Clause  489.—1058
1059 (Government).

Clause 516.—1129.
. Clause 527.—1137, 1138,

Clause  540.—1060
1130.

Clause 542.—1131.

Clause 543A (New).—1061 (Govern-
ment).

{Government),

(Government),

Clause 551A (New)—1062 (Govern-
ment}).

Clause 554.—1063 (Government).
Clause 555.—1132.
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Clause 425. Liability as contributiories
etc.

Shri C. D. Deshmukh:
move;

I beg to

(1) Page 210, line 37—

for “a past member shall not be
liable to contribute” substitute:

“no past member shall be liable
to contribute”.

(2) Page 211, line 1—
before “member” insert “past or
present.”
(3) Page 211, line 1—
omit “if any”.
(4) Page 211, line 21—

after “any shares beld by him”
add:

“ag if the company were a com-
pany limited by shares”.

New Clause 430A.

Shri C. D. Deshmukh:
move:

I beg to

Page 212—
after line 36 insert:

«430A. Contributories in case of
winding up of a body corporate
which is ¢ member—If a body
corporate which is a contributory
is ordered to be wound up,
either before or after it has been
placed on the list of contributor-

jes— .

(a) the liugidator of the body
corporate shall represent it for all
the purposes of the winding up of
the company and shall be a contri-
butory accordingly, and may be
called on to admit to proof against
the assets of the body corporate,
or otherwise to allow to be paid
out of its assetg in due course of
law, any money due from the body
corporate in respect of its liabiilty
to contribute to the assets of the
company; and
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(b) there may be proved against
the assets of the body corporate
the estimated value of its liability
to future calls as well as calls
already made.”

Clause 433.—(Transfer of winding
up, etc.)

Shri C. D. Deshmukh: I beg to move:

{1) Puge 213—
(i) line 36—
after “i]_: a District Court” insert:

“subordinate thereto or, with the
consent of any other High Court,
in such High Court, or in a Dis-
trict Court subordinate thereto; and

(ii) line 37—
for “such District Court” substitute:

“the Court in respect of which
such direction is given".

(2) Page 213, line 39—

for “the High Court” substitute
“a High Court under this Act”.

Clause 437 — (Provisions as to appli-
cations for winding up,)

Shri C. D. Deshmukh: I beg to move:
(1) Page 214—
after line 26 insert:

“(1A) A secured creditor, the
holder of any debentures (includ-
ing debenture stock) whether or
not any trustee or trustees have
been appointed in respect of such
and other like debentures, and also
the trustee for the holders of de-
bentures, shall be deemed to be
creditors within the  meaning
of clause (b) of sub-section (1).

(1B} A contributory shall be
entitled to present a petition for
winding up a company, notwith-
standing that he may be the holder
of fully paid-up shares or that the
company may have no assets at
all, or may have no surplus assets
left for distribution among the
share-holders after the satisfaction
of its liabilities,”

(2) Page 215—
for lines 15 and 16 substitute:

“(6) Before a petition for wind-
ing up a company presented by a
contingent or prospective creditor
is admitted, the leave of the court
shall be obtained for the admission
of the petition and such leave shall
not be granted.”

Clanse 441.— (Powers of Court etc.)

Shri C. D, Deshmukh: I beg to move:
(i) Page 216—

for line 21, substitute:

“(d) make an order for winding
up the company with or without
costs or any other order that it
thinks fit.”

(2) Page 216—
for lines 26 to 36 substitute:

“(2) Where the petition is
presented on the ground that it is
just and eguitable that the com-
pany should be wound up, the
Court may refuse to make an
order of winding up, if it is or
opinion that some other remedy
is available to the petitioners ana
that they are acting unreasonably
in seeking to have the company

wound up instead of pursuing that
other remedy”.

Clause 442~(Order for winding up
etc.)

Shri C. D. Deshmukh: I beg to move:

Page 217, line 4—
for "it" substitute “the Court”.

Clause #43. —(Copy of winding wup

order etc.)
Shri C. D. Deshmukh: I beg to move:
(1) Page 217, line 9—

for “copy” substitute “certified
copy". '
(2) Page 217—
after line 10 add: .

“If default is made in complying
with the foregoing provision, the
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petitioner, or as the case may re-
quire, the company, and every
officer of the company who is in
default, shall be punishable with
fine which may extend to one
hundred rupees for each day during
which the default continues.”

(3) Page 217, line 11—

for “a copy of & winding up order”
substitute:

«a certified copy of the winding
up order”.
(4) Page 217, line 16—
ugervants” substitute ‘offi-
cers and employees”.

Clause $44.—(Suits stayed on winding
up order.)

Shri C. D. Deshmukh: I beg to move:
Page 217, line 21—

for “shall be proceeded with or
commenced” substituie:

“shall be commenced, oT if pend-
ing at the date of the winding up
order, shall be proceeded Wi .

Clause 451L— (Receiver etc.)

Shri C. D. Deshmukh: I beg to move:
Page 219, line T

add at the end:

 w“except by, or with the leave of;
the Court.”

Clause 452.— (Statement
etc.)

of offairs

Shri C, D. Deshmukh: 1 beg to move:

_ (1) Page 219, line 16—

add at the end:
“and the negotiable securlties, if
any, held by the company;”
(2) Page 219—
lines 20 and 21—
ufter “securities glven" insert:
wwhether by the company or an
officer thereof.”
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Clause 453~ (Report by Official Liqut-

dator.)

Shri C. D. Deshmukh: I beg to move.
Page 220—
lines 33 and 34—

for “shall be submitted” sub-
stitute “need be submitted”.

Clause 474.—(Power to Summcon per-
sons etc.)

Shri C. D. Destmukh: I beg 10 move:
(1) Page 228, line 1—

for “tendered” substituts “pald
or tendered”. !
(2) Page 228, line 2—

for “refuses to come” substitute
“fails to appear”.

Clause 480.— (Mode of dealing etc.)

Shri C. D. Deshmukh: I beg to move:
Pages 229 and 230—

Transpose clause 480 after clause
628, and number it as clause 628A.

Clanse 485.—(Effect of wvoluntary
winding up etc.)

Shri C. D. Deshmukh: I beg to move:
Page 231—

for line 2, substitute:

ugf such business”.

Clause 486.—(Declaration of solvency
etc.)

Shri C. D. Deshmukh: I beg to move:
Page 231, line 13—

for “that the company will be able
to pay its debts” substitute:

“that the company has no dbets
or that it will be able to pay its
debts".

Clause 489.—(Board’'s powers ets)
Shii C. D. Deshmukh: I beg to move!
(1) Page 232—
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Hneg 15 and 16—
after “Board of directors” insert:

“and of the managing or whole-
time directors, managing agent,
gecretaries and treasurers, and
manager, if there be any of these”.

(2) Page 232, line 16—
after “except” insert:

“for the purpose of giving notice
of such appointment to the Re-

gistrar in pursuance of section
491 or in”.

Clause 516. —(Power to apply to
Court etc.)

Shri Kamath: I beg to move:
Page 241—
after line 16, insert:

“(c) to direct the public exami-
nation in the same manner as is
provided for in section 475, of any
officer or other person who in his
opinion has committed a fraud jn
relation to the promotion or for-
mation of the company.”

Clause 527 —(Preferential payments.)
Shri K. K. Basu: I beg to move:
(1) Pages 243 and 244—

In sub-clause (1), re-letter parts
(b) and (f) as (a) and (b) res-
pectively and re-letter remaining
parts accordingly.

(2) Page 245—
for line 6, substitute:

“(5)(i) The debts described in
parts (a) and (b) asso re-lettered
In sub-clause (1) shall have
priority in payment over all other
debts and claims including de-
bentures and any other charge
gsecured by any instrument re-
gistered or unregistered.

(ii) The foregoing debts save
and except mentioned in (i) above
shall”,

Clause 540.— (Power of Court to
assess damages etc.)
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Shrl C. D. Deshmukh: T beg to move:
Page 253, line 42—

for “or liquidator, or any officer”
substitute “lquidator or officer’.

Shri Kamath: I beg to move:
Page 254—
after line 14, add:

“Provided that section 5 of the
Indian Limitation Act, shall apply
to all such applications”.

Clause 542.— (Prosecution of Delin-
quent officers etc.)

Shri Kamath: I beg to move:
Page 254—
after line 32, add:

“Provided that this section shall
not preclude the liguidator who
has not obtained the prior direction
of the company Court under this
section, or any other person from
instituting or carrying on a pro-
secution.”

New Clause 543A
Shri C. D. Deshmukh: I beg to move:

Page 256—
after line 25, add:

“543A. Notification that a com=
pany is in liguidation.—(1) Where
a company is being wound up,
whether by or under the supervi-
sion of the court or voluntarily,
every invoice, order for gooas or
business letter issued by or on be-
half of the company or a liquidator
of the company, or a receiver or
manager of the property of the
company, being a document on or
in which the name of the com-
pany appears, shall contain a state-
ment that the company is being
wound up.

(2) If default is made in com-
plying with thissection, the com-
pany and any of the following
persons who willfully authorises
or permits the defaut, namely, any
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officer of the company, any

liquidator of the company and

" any receiver or manager, shall
be punishable with fine which

may extend to five Thundred .

rupees.” “and upun such order being

- made the company will be deemed

never to have been struck off.”

New Clause 460A

Shri M. C. Shah: I have to move one
more amendment. With your per-
mission, I beg to move:

Shri Kamath: I beg to move:
Page 262, line 35—
add at the end:

New Clause 551A
Shri C. D. Deshmukh: I beg to move:
Page 260—
after line 26, add:

“551A. Enforcement of duty of
liquidator to make returns etc.—
(1) If any liquidator who has

After clause 460, insert the follow-
ing new clause 460A:

made any default in filing, deliver-
ing or making any return, account
or other document, or in giving
any notice which he is by law
required to.file, deliver, make
or give, fails to make good the
default within fourteen days after
the service on him of a notice re-
quiring him to do so, the Court
may, on an application made to
the Court by any contributory or
creditor of the company or by the
Registrar, make an order direct-
ing the liquidator to make good
the default within such time as
may be specified in the order.

{2) Any such order may pro-
vide that all costs of and inci-
dential to the application shall be
borne by the ].iquidatgr.

(3) Nothing in this section shall
be taken to prejudice the opera-
tion of any enactment imposing
penalties on a liquidator in res-
pect of any such default as afore-
said”.

Clause 554— (Power of Court to de-

clare etc.)

Shri C. D. Deshmukh: I beg to move:

Page 261, line 14—

after “where a company has heen

dissolved” insert: .

“Whether in pursuance of this

“460A. Control of Central Goc-
ernment over quuiqnmr&—(l)
Central Government shall take
cognizance of the conduct of liqui-
dators of companies which are
being wound up by the court and
it a liquidator does not faithiully
perform  his duties and duly
observe all the requirementis im-
posed on him by this Act, the
rules thereunder or otherwise with
respect to the performance of his
duties, or if any complaint is
made to the Central Government
by any creditor or contributury in
regard thereto, the Central Gov-
ernment shall inquire in': the
matter and take such action {here-
on as it may think expedient.

(2) The Central Government
may at any time require any 1 qui-
dator of a company which is be-
ing wound up by the Court to
answer any enquiry in relation to
any winding up in which he is
engaged and may, if the Caniral
Government thinks fit, appy te
the Court to examine him or any
other person on oath concerring
the winding up.

(3) The Central Government
may also direct a local investiga-
tion to be made of the books, ano
vouchers of the liquidators.”

Part or of section 393, or cther- Mr Chairman:  All these .amend-
wise”, ments are before the House.

Clause 555— (Power of Registrar Shri Kamath: No copies of the last
ete. amendment?
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Shri M. C. Shah: .The rew clause
460A, corresponds to section 250 of
the English Act and specifically gives
power to the Government to see that
the liquidator exercises the powers
and performs his duties groperly.
Otherwise, a contumacious uquidator
may argue that he is answerable only
to the court. He will not care ¢ven if
ne is removed from his appointmens
of official liquidator. He may have
lined his pockets adequately :!ready.
Therefore, as it is in the Erglish
Act, this was being considered. I am
sorry it has taken some time, but be-
fore they are put to vote I jusi move
this amendment, and I hope the whole
House will agree to the amendment
because after all we are brinaing the
official liquidators also under ths con-
trol of the Central Government if
they misbehave or do not perform
their duty properly. I do no: think
there can be any objection to it.

Shri K. K. Basu: Apart from the
discussion being held over till to-
morrow, suppose there are liquidators
who may not be official liquidators,
Normally, the cficial liquidatnr  in
future should be appointed liquidator,
but there may be continuation of ola
liquidators or there may be some
voluntary liquidation. Does he want
to include all liquidators or only court
liquidators?

Shri C. C. Shah: Only court liqui-
dators.

Shri M. C. Shah: He will alwavs say:
“I am not obliged to answer you”.

Mr. Chairman: Order, order. I think
this is a last-minute amendmeat. So,...

Shri M. C. Shah: I suggest that if
necessary we may keep it aver till
tomorrow and we may take voting of
the others except 5186.

Mr. Chairman: This new cause
460A that is proposed now will be
circulated to members tonight urnd it
will be discussed and put to wvote
tomorrow. But for this, the cthers
may be put to vote.

Shri M. C. Shah:
516.

Yes, Sir, except
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Mr. Chairman: The quesetion is-

“That clause 424 stand part ot
the Bill.”

The motion was adopted.
Clause 424 was added to the Bill.
Mr. Chairman: The question is:
Page 210, line 37—

for “a past member shall not "
liable to contribute” substitute:

“no past member shall be liable
to contribute”,

The motion was adopted.
Mr. Chairman: The question is:
Page 211, line 1—

before “member” insert “past or
present.”
The motion was cdopted.
Mr. Chairman: The question is:
Page 211, line 1—
omit “if any”.
The ion was adopted
Mr. Chairman: The question is:
Page 211, line 21—

after “any shares held by him’
add :
“as if the company were a com-
pany limited by shares”.
The motion was adopted.
Mr. Chairman: The question is:

“That clause 425, as amended,
stand part of the Bill".
The motion was adopted.

Clause 425, as amended, was added
to the Bill

Mr. Chairman: The question is:

“That clauses 4268 to 430 stand
part of the Bill."
The motion was adopted.
Clauses 426 to 430 were added to the
Bill.
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Mr. Chairman: Now I shall put
Government amendment No. 1038 pro-
posing mew clause 430A.

Shri K. K. Basu: We can have a
formula that all amendments moved by
Government may be accepted.

Mr. Chairman: The question is:

Page 212—
after line 36 insert:

“430A. Contributories in case
of winding up of a body corpo-
rate which is a member—(1) If
a body corporate which is a con-
tributory is ordered to be wound
up, either before or after it has
been placed on the list of con-
tributories,—

(a) the liguidator of the body
corporate shall represent it for all
the purposes of the winding up of
the company and shall be a con-
tributory accordingly, and may be
called on to admit to proof against
the assets of the body corporate,
or otherwise to allow to be paid
out of its assets in due course of
law, any money due from the body
corporate in respect of its liability
to contribute to the assets of the
company; and

(b) there may be proved against
the assets of the body corporate
the estimated value of itg li-
ability to future calls as well a3
calls already made.”

The motion was adopted.
New clause 430A was added to the
Bill.
Mr. Chairman: The question is:
“That clauses 431 and 432 stand
part of the Bill”

The motion was adopted.
Clauses 431 and 432 were added to the
Bill.

Mr, Chairman: To clause 433 there

are two amendments, Nos, 1037 and
1038.

The question is:
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Page 213—

(i) line 36—

after “in a District Court” insert:
“subordinate thereto or, with the

consent of any other High Court,

in such High Court, or in a Dis-

trict Court subordinate thereto:
and

(ii) line 37—
for “such District Court” substi-
tute:
“the Court in respect of which
such direction is given".
The motion was adopted.
Mr. Chairman: Thle question is:
Page 213, line 39—

for “the High Court” substitute
“a high Court under this Act”.

The motion was adopted. .
Mr. Chairman: The qusetion is:

“That clause 433, as amended,
stand part of the Bill.”

The ti was adopted
Clause 433, as amended, was added
to the Bill.

Mr. Chairman: The question is:

“That clauses 434 to 436 stand part

-of the Bill".

The motion was adopted.
Clauses 434* to 436 were added to the
Bill.

Mr. Chairman: To clause 437 there
are two amendments, Nos. 1039 ana

1040.

The gquestion is:

Page 214—

after line 26 insert:

“(1A) A secured creditor, the
holder of any debentures (includ-
ing debenture stock) whether or
not any trustee or trustees have

been appointed in respect of such
and other like debentures, and

*In clause 434, line 43, the word
words “with in”, as patent error under

“within”, was substituted by the
the direction of the Speaker.
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also the trustee for the holders of
debentures, shall be deemed to be
creditors within the meaning of
clause (b) of sub-section (1).

(1B) A contributory shall be
entitled to present a petition for
winding up a company, notwith-
standing that he may be the holder
of fully paid-up shares or that the
company may have no assets at all,
or may have no surplus  assets
left for distribution among the
share-holders after the satisfaction
of its liabilities.”

The motion was adopted.
Mr. Chairman: The question is
Page 215—
for lines 15 and 16, substitute:

“(6) Before a petition for wind-
ing up a company presented by a
contingent or prospective creditor
is admitted, the leave of the court
shall be obtained for the admission
of the petition and such leave shall
not be granted.”

The wmotion was adopted.
Mr, Chairman: The question is:

“That clause 437, as amended,
stand part of the Bill”

The motion was adopted.

Clause 437, as amended®, was added
to the Bill.

Mr, Chairman: The question is:
“That clauses 438 to 440 stand
part of the Bill"”
The motion was adopted,

Clauses 438 to 440 were added to the
Bill,

Mr, Chairman: To clause 441 there
are two amendments, Nos. 1041 and
1042

The gqueostion is:
Page 216—
for line 21, substitute:

*(d) make an order for winding
up she company with or without
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costs or any other order that it
thinks fit.”

The motion was adopted.
Mr. Chairman: The question is:
Page 216—
for lines 26 to 36, substitute:

“(2) Where the petition U
presented on the ground that it is
just and equitable that the com-
Jany should be wound up, the
Court may refuse to make an order
of winding up, if it is of opinion
that some other remedy is avail-
able to the petitioners and that
they are acting unreasonably in
seeking to have the company
wound up instead of pursuing that
other remedy.”

The tion was adopted.

Mr. Chairman: The question is:

“That clause 441, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 441, as amended, was added

to the Bill.
Mr. Chairman: To clause 442, there

is an amendment, No. 1043,

The question is:

Page 217, line 4—

for “it" substitute “the Court”.
The motion was adopted.

Mr, Chairman: The question is:

“That clause 442, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 442, as amended, was added

to the Bill.
Mr. Chairman: To clause 443 there

are some amendments, Nos. 1044, 1045,

1046 and 1047.
The question is:
Page 217, line 9—
for “copy” substitute “certified
copy”.
The tion was adopted.

*In sub-clause (3) of clause 437, line 38, the word “in”, occurring after
the words "in pursuance of’, was omitied as patent error under the

direction of the Speaker.

. -
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Mr. Chairman: The question is:
Page 217—
after line 10 add:

“If default is made in comply-
tng with the foregoing provision,
the petitioner, or as the case may
require, the company, and every
officer of the company who is in
default, shall be punishable with
fine which may extend to one

hundred rupees for each day dur-
ing which the default continues.”

The motion was adopted.
Mr. Chairman: The question is:
Page 217, line 11—

for “a copy of a winding up order”
substitute:

“a certified copy of the winding
up order”.

The motion was adopted.

Mr, Chairman: The question is:
Page 217, line 16—

for ‘“servants” substitute ‘offi-
cers and employees”.

The motion was adopted.

Mr. Chairman: The guestion is:

“That clause 443, as amended,

stand part of the Bill."”

T

The tion was P

Clause 443, as amended, was added
to the Bill.

Mr, Chairman: To clause 444 there
is an amendment, No. 1048,

The question is:
Page 217, line 21—

for “shall be proceeded with or
commenced” substitute:

“shall be commenced, or if pend.
ing at the date of the winding up
order, shall be proceeded with".

The motion was adopted.
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Mr. Chairman: The question is:

“That clause 444, as amended,
stand part of the Bill”

The motion was adopted.

Clause 444, as amended was cdded
to the Bill.
Mr. Chairman: The question is:

“That clauses 445 to 450 stand
part’ of the Bill."”

The ti was adopted
Clauses 445 to 450 were added to the
Bill.

Mr. Chairman: To clause 451 there
is an amendment. No. 1049,

The quesion is:
Page 219, line 7—
add at the end:
“except by, or with the leave of
the Court.”
The motion was adopted.
Mr. Chairman: The questinn is:

“That clause 451, as amended,
stand part of the BillL"

PP

The ti was D
Clause 451, as ded, was added
to the Bill.
Mr. Chairman: The question is:
Page 219, line 16—
add at the end:
“and the negot‘inble securities,
if any, held by the company;”
The motion was adopted.
Mr, Chairman: The question is:
Page 219, lines 20 and 21—
after “securities given” insert
“whether by the company or an
officer thereof.”

The motion was adopted.

Mr. Chairman: The question is*
“That clause 452, as amended,
stand part of the Bill.”

The motion was adopted.
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Clause 452, as ded, was
to the Bill.

Mr. Chairman: The question is:
Page 220, lines 33 and 34—
for “shall be submitted” sub-
stitute “need be submitted”.
_The motion was adopted.
Mr. Chairman: The guestion is.

- “That clause 453, as amended
stand part of the Bill.”

The motion was adopted

Aded

Clause 453, as ded, was
to the Bill.

Mr., Chairman: There are no amend.
ments tabled to clauses 454 to 473

Clause 460A is held over. So, I
shall put the other clauses to vote.

The question is:

“That clauses 454 to 473, stand
part of the Bill.”

The motion was adopted.

Clauses 454 to 473, were added to the
Bill.

'Mr. Chairman: The question is
Page 228, line 1—

for ‘“tendered” substitute *“aid
or tendered.”

The motion was adopted.

Mr. Chairman: The question is:
Page 228, line 2—

for “refuses to come” substitute
“fails to appear”,

The motion was adopted.

Mr. Chairman: The question is:

“That clause 474, as
stand - part of the Bill."

The motion was adopted.

Clause 474, as amended was, added
to the Bill.

amended,
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Mr. Chairman: The question is:

“That clauses 475 to 479 stand
part of the Bill.”

The motion was adopted.

Clauses 475 to 479 were added to the
Bill.

Mr. Chairman: The question ‘s:

Pages 229 and 230—transpose clause
480 after clause 628 and number it as
clause G628A. :

The motion was adopted.
¥ir. Chairman: The question is:

“That clause 480, as amended,
stand part of the Bill”

The motion was adopted.

Clause 480, az amended, was added
to the Bill.

Mr. Chairman: The question is.

“That clauses 481 to 484, stand
sart of the Bill.”

The motion was adopted.
Clauses 481 to 484, were added to the

Bill.
Mr. Chairman: The question is:
Page 231—
for line 2, substitute “of such
business”.

The motion was adopted.
Mr. Chairman: The question is:

“That clause 485, as mmended,
was added to the Bill”

The motion was adopted.

Clause 485, as ded, was added
to the Bill,
Mr. Chairman: The fuestion is.

Page 231. line 13—

for “that the company will be
able to pay its debts” substitute
“that the company has no debts
or that it will be able to pay its
debts”.

The motion was adopted.
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Mr. Chairman: The question is:
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“That clause 486, as
stand part of the Bill"

The motion was adopted.

Clause 486, as amended was added
to the Bill.

Mr, Chairman: The question i«

“That clauses 487 and 138 siand
part of the Bill."

amenced,

The motion was adopted.

Cinms 487 and 488 were added
to the Bill.
Mr. Chairman; The questicn is.
Page 232, lines 15 and 1A—
after “Board of directors™ insert
“and of the managing or whole.
time directors. managing agent,
secretaries and  treasurers, and
manager, if there be any of these”.

The motion was adopted.
Mr. Chairman: The questioa is.
Page 232, line 16—

after “except” insert “for the
purpose of giving notice of such
appointment to the Registrar 1n
pursuance of section 491 er in."

The motion was adopted.
Mr, Chairman: The questitn is:
“That clause 489, as amended,
stand part of the Bill"
The motion was adopted.

Clause 489, as amended, was added
to the Bill.

Shri M. C. Shah: Clauses 490 to 539,
excluding clause 516, which is to be
held over, may be put together.

Mr. Chairman: Let us first take
clauses 490 to 515. I take it the amend-
ments to clauses 499 and 500 are not
pressed,

The question is:

“That clauses 490 to 515 stand
pert of ¢he Bill”

The motion was adopted.
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Clauses 400 to 515 were added
to the Bill.

Mr. Chairman: Clause 516 is held
over.

The question is:

“That clauses 517 to 526
part of the Bill.”

stand

The motion was adopted.

Clauses 517 to 526 were added
to the Bill,

Mr. Chairman: The question is:

Pages 243 and 244—

In  sub-clause (1), re-letter
parts (b) and (f) as (a) and (b)
respectively and re-letter remain-
ing parts accordingly.

The tion was tived

Mr. Chairman: The guestion is:

for line 6, substitute:

“(5) (i) The debts described in
parts (a) and (b) as so re-lettered
in sub-clause (1) shall have priority
in payment over all other debts
and claims including debentures
and any other charge secured by
any instrument registered or un-
registered.

(ii) The foregoing debt save
and except mentioned in (i) above
shall.”

The motion was negafived.
Mr. Chairman: The quetsion is:

“That clause 527 stand part of
the Bill.”

The motion was adopted.
Clause 527 was added to the Bill.

Mr. Chairman: The question is:

“That clauses 528 to 539
part of the Bill”

The motion was adopted.

Clauses 528 to 539 were added
to the Bill,

stand
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Mr. Chairman: The question is:
Page 253, line 42—

for “or lquidafer, or any ofi-
cer”, substitute “liquidator or-
officer”.

The motion was adopted.

Mr. Chairman: The question 1s:
* Page 254—
after line 14, add:

“Provided that section 5 of the
* lndian Limitation Act, shall apply
to all such applications”.

The motion was negatived.
Mr. Chairman: The question is:

“That clause 540, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 540 as amended, was added

to the Bill.
Mr, Chairman: The question is:
“That clause 541 stand part of
the Bill"
The motion was adopted.

Clause 541 was added to the Bill.

Mr. Chairman: The question is:
Page 254—
after lne 32, add:

“Provided that this section shall
not preclude the liquidator who has
not obtained the prior direction of
u:e_ company Court under this
section, or any other person from
instituting or carrying on a pro-
secution.” )

The motion was negatived,
Mr. Chairman: The questlon is:

“That clause 542 stand part of
the Bill"

The motion was adopted.
Clause 542 was added to the Bill.

Mr. Chairman: The question is:

“That clause 543 stand part of
the Bill.”

The motion was gdopted.
Clause 543 was added to the Bill.

Mr. Chairman: There is a Govern
ment amendment for a new clause
543A. The question is:

Page 256—
after line 25, add:

“543A. Notification that a com-
pany is in liquidation.—(1) Where
a company is being wound up,
whether by or under the super-
vision of the court or voluntarily,
every invoice, order for goods or
business letter issued by or on be-
half of the company or a liquidator
of the company, or a receiver or
manager of the property or the
company, being a document on or
in which the name of the company
appears, shall contain a statement
that the company is being wound
up.

(2) If default is made in com-
plying with this section, the com-
pany and any of the following
persons who wilfully authorises or
permits the default, namely, any
officer of the company, any liqui-
dator of the company and any re-
ceiver or manager, shall be punish-
able with fine which may extend
to five hundred rupees”.

The motion was adopted.
New Clause 543A was added to the
Bill.

Mr, Chairman: I shall now put
clauses 544 to 551 to the vote of the
House. I hope amendment to clause
544 is not pressed.

The question is:

“That clauses 544 to 551  stand
part of the Bill.”
The motion was adopted.

Clauses 544 to 551 wete added
to the Bill.
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_Mr. Chairman: There is a Govern-
ment amendment, No. 1062, for a new
clause, 551A.

The question is:
Page 260-
after line. 26, add:

“551A. Enforcement of duty of
liquidator to make returns etc.—
(1) If any liquidator who has
made any default in filing, deli-
vering or making any return,
account or other document, or
in giving any notice which
he is by law required to
file, deliver, make or give,
fails to make good the default
within fourteen days after the
-service on him of a notice requ-
ing him to do so, the Court may,
on an application made to the
Court by any contributory or cre-
ditor of the company or by tne
Registrar, make an order direct-
ing the liquidator to make gooa
the default within such time us
may be specified in the order.

(2) Any such order may provide
that all costs of and incidental to
the application shall be borme by
the liquidator.

(3) Nothing in this section shall
be taken to prejudice the opera-
tion of any enactment imposing
penalties on a liquidator in. res-
pect of any such default as afore-
said.”

The motion wag adopted.

New Clause 551A was added to the
Bill. :

Mr. Chairman: The question is:
~rnat clauses 552 and 553 stand
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part of the Bill.”
The motion was adopted.

Clauses 552 and 553 were added ic
the Bill.

Mr. Chairman: The gquestion 1s;

Page 261, line 14— ’
after “where a company has

been dissolved” insert ‘“Whether"

in pursuance of this Part or of
section 393 or otherwise”,

The motion was adopted.
Mr. Chairman: The question is:

“That clause 554, as amended,
stand part of the. Bill."

The motion was adopted.

Clause 554, as amended, was added

to the Bill.

Mr. Chairman: The question is:
Page 262, line 35—

add at the end:

“and upon such order being
made the company will be deemed
never to have been struck off”.

The motion was negatived.
Mr. Chairman: The question is:

“That clause 555 stand part of
the Bill.”
The motion was ad-pted.
Clause 555 was added to the Bill.
The Lok Sabha then adjourned tiu

Eleven of the Clock on Thursday, tne
8th September, 1955,





