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NOMINATION OF MEMBERS TO 
JOINT COMMITTEE

J oint  Co m m ittee  for  m a x in g  R xxles 
UNDER Salaries  and allow ances  op  
M em bers  o r  P a r liam en t  A ct, 1954.

Mr. Speaker: In pursuance of the
provision in sub-section (1) of section
9 of the Salaries and Allowances of 
Members of Parliament Act, 1954, I 
nominate the following ten Members 
from the Lok Sabha to serve oh the 
Joint Committee of both Houses of 
Parliament for the purpose of making 
rules under section 9 of the said Act:

Shri Satya Narayan Sinha, 
8hri Bhagwat Jha Azad. Shri 
U. Srinivasa MaUiah, Shri Diwan 
Chand Sharma, Shri Jagannath 
Kolay, Shri Govind Hari Desh- 
pande, Shri Nemi Chandra Kas- 
liwal, Shri N. C. Chatt«rjee, 
Shri Kamal Kumar Basu and 
Shri Asoka Mehta.

CONVICTION OF MEMBER

Mr. Speaker: I have to inform the 
House that I received the following 
telegram yesterday:—

“On 15th September at 12-15 
hours Shri Nalla Reddi Naidu. 
Member Lok Sabha. was arrested 
under Sections 143 and 447 l.P.C. 
at Karivena Village Andhra State 
in connection with an agrarian 
satyagraha and taken to Station­
ary Sub-Magistrate, Nandikotkur. 
for trial—DISPOL KURNOOL 
RURAL” .
I have received the following further 

telegram today:—
“Reference arrest of Shri Nalla 

Reddi Naidu. Membef. hok Sabha. 
He is convicted and sentenced to 
6 months RJ. under Section 143 
I.P.C. and 3 months R.I. under 
Section 447 I.P.C., both sentences
10 run concurrently, by Stationary 
Sub-Magistrate, Nandikotkur. and 
sent to AUipuram Jail, Bellary.— 
DISPOL KURNOOL RURAL 
ANDHRA STATE."

MEDICINAL AND TOILET PRE­
PARATIONS (EXCISE DUTIES) 

BILL

The Deputy Minister of Finanoa 
(Shri A. C. GMha): I beg to move for 
leave to introduce a Bill to provide 
for the levy and collection of duties 
of excise on medTcinal and toilet pre­
parations containing alcohol, opium, 
Indian hemp or other narcotic drug or 
narcotic.

Mr. Speaker; The question is:
“That leave be granted to intro­

duce a Bill to provide for. the 
levy and collection 6f duties of 
excise on medicinal and toilet pre­
parations containing alcohol, 
opium, Indian hemp or other 
narcotic drug or narcotic.”

The motion was adopted^
Shri A. C. Giiha: I introduce* the- 

BilL

SPECIAL MARRIAGE B IL I^ on td . 
Clause 2'3 — (Divorce)—contd.

Clause 27-A—cxjntd.

Clause 33.— (Duty of court in pasainff 
decrees,)—contd.

Mr. Speaker: The House will now 
proceed with the further consider­
ation of the Sill to provide a special 
form of marriage in certain cases, for 
the registration of such and certaia 
other marriages and for divorce, as 
passed by the Rajya Sabha. The 
amendments also will be taken into 
consideratibn.

The House will now resume dis­
cussion of clause 27, new clause 27-A 
and clause 33 of the Special Marriage 
Bill. As already intimated by Mem­
bers, the lollowing amendments Uy 
clauses 27, 27A and will be movedi 
subject to thelt being otheiwissb 
admissible:

Nos. 510, 142, 386, 387, 201, 88r,. 
436, 50, 408, 437, 409, 51, 144, 278, 
463, 145, then 89, 146 and 412 
which are identical, 438, 147, 202.

•Introduced with the recommendation of th^ President,
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then 148, 414 and 439 which are 
identical, 440, 441, 203, 442 and
then 90 and 149 which are identi­

cal, 443. 204, then 91 and 151 
which are identical, 150, 444 then 
92, 205, 206, 280, 328, and 469
which are identical, 327, 153, 518. 
207 then 94 and 154 which are 
identical, 416, 156, 157, 53, 95. 470. 
208, 158, 495. 200, to clause 27.

Nos. 54, 96, 97. 471 to
clause 27A.

New

Nos. 214, 496, 520, 168, 497, 169, 
521 to Clause 33.

As the House is aware, 4 hours 
have been allotted for the disposal of 
this Group of classes, out of which 2 

hours and 2 minutes have already 
been availed of yesterday and 1 hour 
and 58 minutes will be available to­
day. This will mean that the dis­
cussion on these clauses will termi­
nate at about 2 P3C. If the House 
agrees, these clauses and the amend­
ments may be put to vote at 2-30

The next group of clauses, viz., 28 
to 32 will be taken up by the House 
at about 2 f m . One hour has been 
allotted to this group and after thesa 
are disposed of. the House will take 
up the last group, viz.. Clauses 34 to 
50 and Schedules, Clauses 1 and 2 
and the title for which two hours 
have been allotted. That will com­
plete the clause-by-clause considera­
tion stage of the Bill today.

I would request members to hand 
in at the table within t5 minutes tba 
numbers of amendments which they 
proxMse to move to Clauses 28 to 32 
and 34 to 50, and the Schedules.

The position is that if the amend­
ments are given now. the office can 
prepare the list and an announce­
ment can be made as to which of the 

amendments are going to be moved.

Shri B. D. Misra (Bulandshahr
Distt,): I beg to move.

In page 9, before line 1, Insert:

“CHAPTER VI-A 
DIVORCE**

Shri Bogawat (Ahmednagar South): 
I beg to move:

In page 9, omit lines 5 and 6.
Pandit Tbakur Das Bhargava

(Gurgaon): I beg to move:
In page 9, lines 5 and 6. for "com­

mitted adultery** substitute;

"had sexual intercourse with 
any person other than the spouse**.
That in the amendment proposed 

by me as No. 386 above, add at the 
end:

“within two years of the pre­
sentation of the petition for 
divorce**.

Acharya Kripalani (Bhagalour cum 
Pumea): I beg to move:

In page 9, line 5 after “committed”  
insert “acts of**.

Shrimati Jayashrl (Bombay Subur­
ban): I beg to move.

In page 9, line 6, after “adultery” 
insert:

“or unnatural offence.”
Shri Sadhan Gupta (Calcutta— 

South-East): I beg to move:
In page 9, line 8, for “ three years”  

substitute “two years**.
Shri Dabhi (Kaira North): I beg to 

move:
In page 9, omit lines 10 to 16.
Shri a  G. Vaiidmay (Ambad): 1

beg to move:
In page 9, line 11, after “offence”  

insert “ involving moral turpitude**.
Shri M. L. AgiEwal (Pilibhit Distt 

cum Bareilly Distt.—East): I beg to
move:

In page 9, line 16, after “yeax*”* 
ibsert “or more*’.



2049 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2050

Shri H. G. Vaiihnav: I beg to move;

In page 9, line 17, for “since” 
substitute “after” .

Shri Dabhl: I beg to move:
In page 9, line 18, for “cr-uelty” 

substitute:
“ such cruelty as to cause a 

reasonable apprehension in the 
mind of the petitioner that it will 
be 'harmful or injurious for the 
petitioner to live with the res­
pondent;”

Shri Bogawat: I beg to move:
In page 9, line 18, for “ cruelty” 

substitute:
“ such cruelty that the party 

victim to it feels it imsafe to 
live together;” .
Paadlt Thakor Das Bhargava: I

beg to move:
In page 9, line 18, for “ cruelty” 

substitute:
“ such cruelty as would render 

it unsafe for the petitioner to 
live together with the respondent” .
Shri Muldiand Dube (Farrukhabad 

Distt.—^North): I beg to move:
In page 9, line 18, after “cruelty” 

insert “which endangers the life of 
the petitioner.”

Sbrimati Vlenu Chakravartty
<Basirhat): I beg to move:

In page 9, Iknes 19 and 20, for 
‘̂continuous period of not less than 

five years** substitute:

“period of not less than three 
years” .

Shrimati Jayashri: I beg to move:
In page 9, line 20, for “ five years” 

substitute “ three years” .
Dr. Rama Rao (Kakinada): I beg 

to move:
In page 9, line 20, for “live years” 

substitute “ two years” .

Shu H. G. Vaiflhnav: I beg to move:

In page 9, line 20, for “five years” 
substitute “three years” .

Shri Sadhan Gupta: I beg to move:
In page 9, line 20. for “five years” 

substitute “two years” .
Dr. Rama Rao: I beg to move:

In page 9, omit lines 22 to 25.

Dr. Jaiioorya (Medak): I beg 
move:

to

In page 9, for lines 22 to 25 subs­
titute:

“ (f) has knowingly or unkn :̂w- 
ingly infected the petitioner with 
venereal disease; or” .
Shrimati Renu Chakravartty: I beg

to move:

In page 9, line 22, for “five years” 
substitute “three years” .

Shri H. G. VaishnaT: I beg to move:
In page 9, line 22, for “ five years** 

substitute “three years’*.

Shri M. L. Agrawal: I beg to move:
In page 9, line 22, for “five years” 

substitute “ three years” .
Shri Sadhan Gupta: I beg to move:

In page 9, line 22, for “ five years** 
substitute “two years” .

Shri M. L. AgrawaJ: I beg to move:
In page 9, line 24, after “form** 

insert “ or from leprosy” .
Shri Raghavacharl (Penukonda): I 

beg to move:
In page 9, lines 24 and 25, omî t:

“the disease not having been 
contracted from the petitioner**.
Shri M. L. Agrawal: I beg to move:
In page 9, omit lines 26 to 29,
Shrimati Jayaahrl: i beg to move:
In page 9, line 20, for “five years”  

substitute “three years” .
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Slirimatl Rena Chakravartty: I be?
to move

In page 9, line 26, for *'flve yeaiTB" 
substitute ‘‘three years'.

Shri Sadhan Gupta: I beg to move*
In page 9, line 26, for “five years” 

substitute “ two years**,

Shri Raghavachari: I beg to move: 
In page 9, omit lines 30 to 3:2.,

Shrimati Jayashrl: I beg to move:
In va^e 9, lines 30 and 31, for 

'‘seven yGars” substitute “ five years**.

Dr. Rama Rao: I beg to move:
In page 9, lines 30 and 31, for 

"seven years*' substitute “five years*’

Shrimati Renu Chakravartty: I beg
to move;

In oage 9, lines 30 and 31, for 
“seven years** substitute “three years*’ .

Shri Sadhan Gupta: I beg to move:
In page 9, lines 30 and 31, for 

“ seven years** substitute “ two years'*.

Shrimati Jayashrl: I beg to move: 

In page 9r“
(1) omit lines 36 to 38: and 
(ii) line 39. for “ (k)”  substitute

Aoharya Kripalani: I beg to move: 

In page 9,—
(i) omit lines 36 to 38; and
(ii) line 39. for “ (k)" substitute 

"(J)^

Shri N. C. Chatterjee (Hooghly): I 
beg to move:

In page 9, omit lines 39 to 41.

Pandit Thaknr Das Bhargava: I
beg to move:

In page 9, omit lines 39 to 41.

Shri Gidwani (Tbana): 
move:

In page 9, omit lines 39 to 41.

Shri Mulchand Dube: I beg to
move:

In page 9, omit lines 39 to 41.

Shri Venkataraman (Tanjore): I
beg to move:

In page 9,—
(i) line 38, omit "or” .

(ii) omit lines 39 to 41.

Shri Bogawat: I beg to move:
In -page 9, line 39, for “one year** 

substitute “three years**.

Shri ihunjbimwala (Bhagalpur 
Central): I beg to move:

In page 9, line 39, for “one year" 
substitute “six months**.

Shri Raghavachari I beg to move: 
In page 9, lines 40 and 41, omit—

“or the parties refuse to live to­
gether and have mutually consent­
ed to dissolve the marriage**.

Shri S. V. L. Narasimham (Guntur). 
I beg to move:

In oage 9, line 40, for “or” sub­
stitute “and”.

Dr. Rama Rao: I beg to move:
In page 9, line 40, for “or” sub­

stitute “ and” .

Shri H. G. Valshnav: I beg to move'
In page 9, lines 40 and 41, for

“consented** substitute “given free 
consent” .

Sfari Bogawat: I beg to move:
In page 9, line 41, add at the

“and there being no fraud, 
coercion, imdue Influence or mla- 
representation;” .
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Shriiiiiati Benu Chakravartly: I
beg to move:

In page 0̂  alter line 41, insert:
“provided that the court shall 

not grant a decree under clause 
(k) unless (i) it is satisfied the 
consent of either party to the 
divorce was not obtained by 
coercion and (ii) a six months 
period of reconciliation efforts by 
the coui^s have failed;” .

Shrl B. P. Sinha (Mongnyr Sadr 
cum Jamui): I beg to move:

In page 9, after line 41, insert:
**(1) has not, if female, attained 

the age exceeding forty-five, and, 
if male, exceeding fifty-five” .

Shrl S. V. L. NaradmluiBi: 1 beg to
move:

In page 9, omit lines 42 to 44.

Shri Mulchand Dube: I beg to
move:

In page 9, line 42, after **on 
the” insert “additional” .

Dr. Jaisoorya: I beg to move:
In page 9, line 43, after ‘‘sodomy*’ 

insert “with her, homo-sexuality” .

Dr, Rama Rao: I beg to move:
In page 9, after line 44, add:

“Provided that no petition for 
divorce by the liusband shall be 
admitted when the wife is with 
child (pregnant)” .

Slirl B. D. Misra: I beg to move:

In page 9, after line 44, add:

“Provided that If the marriage 
of the parties has not been sole- 
ninlzed xmder the Special Marriage 
Act, 1872 (Act in  of 1872) or 
under this Act, a petition of 
divorce may be presented to the 
district court either by the hus­
band or the wife on any of the 
grounds specified in clauses (a)

to (k) after expiry of one year 
from the date of the commence­
ment of this A ct”

Dr. Jaisoorya: l  beg to move:

In page 9.—

(i) line 3. after “district court” 
insert “ (i)” ;

(ii) line 41. add at the end “or” ;

(iii) line 42. for “ and” sub­
stitute “ (U)” ;

(iv) Une 44. add at the end 
“or” ; and

(v) after line 44, add:
“ (iii) by either party when 

both parties to a marriage have 
lived apart for a period of not less 
than five successive years and 
neither party had applied for 
Judicial separation, restitution of 
conjugal rights or divorce or 
having applied for them, not been 
granted relief, and there seems no 
reasonable grounds for reconcilia­
tion.” .

Shri Dabhi: I beg to move:
In page 9, after line 44 , insert:

“27A. Notwithstanding anything 
contained in section 27, no 
court shall entertain any petition 
for divorce, if the husband and 
wife have lived a married life for 
a period of twenty years or 
more.”

Shrl S. V. L. Namrimham: I beg
to move:

In page 9, after line 44, insert:
“27A. Notwithstanding anything 

contained in section 27, a 
petition for divorce may be pre­
sented by a wife to the district 
court that her husband has, since 
the solemnisation of the marri­
age. been guilty of sodomy, rape 
or bestlaUty.”
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Shii Venkataraman: I beg to move: 

In page 9, after line 44, insert;
“27A. Divorce by mutual con­

sent.— (1) Subject to the pro­
visions of this Act and to the 
rules made thereunder, a petition 
for divorce may be presented to 
the district court by both the 
parties together on the ground 
that they have been living se­
parately for a period of one year 
or more, that they have not been 
able to live together and that they 
have mutually agreed that the 
marriage should be dissolved.

(2) On the motion of the 
parties made not earlier than 
one year after the date of the
presentation of the petition re­
ferred to in sub-section (1) and 
not latel: than two years after 
the said date, if the petition is
not withdrawn in the meantime, 
the district court shall, on being 
satisfied, after hearing the parties 
and after making such inquiry as 
it thinks fit, that a marriage has 
been solemnized under this Act 
and that the averments in the 
petition are true, pass a decree 
declarmg the marriage to be dis­
solved with effect from fKe date 
of the decree.”
Shri Dabhi: I beg to move:
In the amendment proposed by 

Shri R. Venkataraman and Shri 
Kotha Ra^uramaiah printed as 
No. 97 in List No. 3 of amendments, 
in sub-section (2), for “and that 
the averments in the petition are 
true” suWTcitute:

“that the averments in the 
petition are true and that the 
consent of either party to the 
Detition wns not obtained b r  
force, fraud or misrepresenta­
tion.”
Acharya Kripalani: I Beg to move: 
In page 11,—

(i) after line 7. insert:
**33. Duty of court in passing 

decrees.— (1) In any proceeding

under Chapter V or Chapter VI 
the court shall first refer the 
matter to a Board of Conciliation 
consisting of three married per­
sons of not less than 45 years 
of age, one of whom shall be a 
person of legal or judicial ex­
perience and the Board will try 
to bring about conciliation bet­
ween the parties within such time 
specified by the court and shall 
submit a report to the court re­
commending the action proposed 
to be taken in the matter. The 
court shall, after taking into con­
sideration such report pass such 
order or decree as i't 'IEinks dt*'; 
and

(ii) for line 8, substitute:
'*(2) In any proceeding under**. 

Shri R. D. Miara: I beg to move:

In page 11, for lines 12 to 16, 
substitute:

“ (b) where the ground of the 
petition of the husband is adul­
tery, the petitioner had filed a 
complaint against the person who 
committed adultery with the res­
pondent and that such accused 
I>erson was convicted under 
section 497 of the Indian Penal 
Code (Act XLV of 1860) by the 
criminal court or was acquitted 
on doubt by such court: or where 
the ground of the petition of the 
wife is adultery she had made an 
application under section 23 of 
this Act for judicial separation on 
such ground and the court grant­
ed a decree for judicial separ­
ation; or where the ground of 
the petition is cruelty the peti­
tioner made an application to the 
court under section 23 of this Act 
and the court granted a decree 
for judicial separation: or where 
the ground is desertion under 
sub-clause (b) of section 27, the 
petitioner presented a petition 
under section 22 of this Act for 
restitution of conjugal rights and 
the court granted a decree for 
restitution of conjugal rights, be-
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[Shri R. D. Misra]
tore the presentation of the
petition; and*'
Shri Venkataraman: I beg to move: 
In page 11, after line 16. insert’

“ (bb) when divorce is sought 
on the ground of mutual consent, 
such consent has not been 
obtained by force or fraud; and” .
Shrimatl Renu Ghakravartty: i

beg to move:
In page 11, omit lines 17 and 18.
Shri C. R. Chowdary (Narasarao- 

pet): I beg to move:

(i) In page 9, line 20, for “ five 
years’ ' substitute “ three years".

(ii) In page 9. line 22. for ‘five 
years" substitute “three years” .

(iii) In page 9, line 26, for 
. “‘flve years” substitute "three

years” .

Shri M. S. Gvdmpadaswamy
(Mysore): I beg to move:

In page 9, for lines 19 to 21. sub­
stitute:

“ (e) is incurably of unsound 
mind and has been continuously 
under care and treatment for a 
period of at feast five years 
immediately preceding the pre­
sentation of the petition; or” .

fOaci Jethalal Joshi (Madhya 
Saurashtra): 1 beg to mov«:

In page 11,—
(i) after line 7, insert:

“33. Duty of court in passing 
decree^.— (1) In any proceeding 
under Ĉ hapter V or Chapter VI. 
the court shall first refer the 
matter to a Board of Conciliation, 
and the Board i^ U  try to bring 
(ibout conciliation between the 
parties within a period not ex- 
ce^ding one year arid shall sub- 
mlt the report to the court re­
commending the action to be 
taken in the matter. The court

shall, after taking into coiwidef- 
ation such report, pass such 
orders or decree as it thinks lit.” ; 
and
(ii) for line 8. substitute:

“ (2) In any proceeding‘s under" .̂ 
Shri R. D. Misra: I beg to move:

In page 11. omit lines 19 and 
20.
Sfarimati Keon Chakravartty: I

beg to move:
In page 11, after line 24 insert;

“Provided that all petitions 
shall be disposed of within a 
period of six months from the 
date of application.”
Shri Venkataraman: I beg to

move:
In iwge l l , —

(i) line 8. after “decrees-*" 
insert “ (1)” ; and

(ii) after line 24, add:
“ (2) Before proceeding to> 

grant any relief under this Act. 
it shall be the duty of the court 
in the first instance, in every 
case where it is possible so ta 
do consistentljr with the nature 
and circumstancies' of the case, to* 
make every endeavour to bring 
about a reconciliation between 
the parties.”
Mr. Speaker: The amendments that 

have been moved are now placed 
before the House for discussion.

Shri Dabhi: Several important
amendments have been moved by 
membera. Some who have moved 
amendments have not got the chance, 
or may not get a chance. I there­
fore request that the time may be 
extended.

Mr. Speaker: I think it is a position 
which cannot be helped. It is not that 
every Member who moves an amenc^ 
ment will necessarily get a chance, 
when there is such a large ntmiber 
of amendments and a large nvunber 
of speakers and allotment of time if;
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made according to the convenience 
of the House. That is not possible.

Shri Venkataraman: Mr. Speaker,.
yesterday I Just commenced r̂ ŷ 
speech trying to draw the attention 
of the House to the basic philosophy 
fiV)m which this clause 27 was at­
tacked. My esteemed friend, Shrl 
C. C. Shah, started with the premise 
that marriage is sacred! and indissolv- 
able, because we have regarded our 
relationship as somethitig which is 
sacred, which has come down from 
the past generations and it is now 
a sort of an innovation which is made 
by the so-called reformists to break 
up society.

[Mr. Deputy-Speaker in the Chair,]

Sir, I would invite the attention of 
my hon. friend to the provisions of 
this Special Marriages Act as it now 
exl*sts. He will find that divorce is 
nothing new, but has been provided 
for in this very Act. Secondly, even 
in respect of Hindu Marriages, it has 
already been provided in the Acts 
in Madras and in Bombay that there 
can be divorce under certain circum­
stances and conditions. We are not 
trying to dto anything new now, but 
only dariifytnig the various grounds 
on whixjh divorce can be granted.

My hon. friend said that sub­
clauses (a) to (j) of clause 27 relate 
to certain offences, mistakes or mis­
deeds performed by the other person, 
so that one is entitled to ask tor dis­
solution of the marriage. He very 
strongly criticised the provision with 
regard to divorce by mutual consent. 
May I ask him, Sir, why If in the 
case of desertion, if in a case in which 
one spouse deserts the other and runs 
away and be absent for a oerlod of 
three years, a divorce can be granted, 
why could not the same divorce be 
granted when two people agree to 
have It in a period of two years? As 
the clause 27 (b) now stand's—about 
which no objection! has been taken 
In this House—If one of the parties 
deserts the other, the other iis entitled

to ask for a dissolution of the mar­
riage and get a decree of divorce. If 
that is so, why should not. when both 
parties agree to dissolve the marriage 
they be allowed to do so? There is. 
nothing so absurd, so reactionary as 
Mr. Chatterjee said yesterday; in 
these provisions. He said that in no 
country in the world, do you And 
a similar nrovision except in total!’- 
tanun rmmlTies, and '.hen by way of 
a refresher course in geoigraphy, re­
peated the name of everyone of the 
countries. May I ask him. Sir: are • 
there not communities in India which 
have divorce by even less than mu­
tual consent now? I know of com­
munities where the parties go before 
the headman of the caste and* i)reak 
the cooking pot and the dis«)lution of 
the marriage 1st complete. Perhaps, 
if Mr. Chatterjiee were a judge he 
mi*ght say, **I would not accent it as 
proper dissolution of marriage'*. B ut 
Mr. Chatterjee will not get that chance 
or opportunity, because none of the 
members .of tihait community have 
ever challenged this particular way, 
of dissolution in a court so far. 
Parties have accepted it and society 
has accepted it. Therefore, even if 
all the enlightened wisdom of some of 
the Members would not aecepft the 
system, still the parties by virtue of 
accepting that kind of divorce will* 
not give an opportunity for the court 
to express an opiinion against it. I 
again asked him why he should not 
refer to some other parts' of India 
where a divorce by mutual consent 
already exists. I referred in my 
speech in the second reading to the 
system which prevails in Malabar. 
An Act has been enacted by the 
Madras Legislature the Marumak- 
kattayam Act, in which it hds been 
provided that it there is mutual con­
sent, the parties have to go and flic 
a petition, and on the t>resentatlon> 
of the petition, they have to wait for 
a period of six months, after which 
they can renew the petition and get 
an order for divorce, the only thing 
to be proved there being that they 
mutually agree to separate. So. we 
need not go and borrow all the wls- 
dbm of the other countries in the
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[Shri Venkataraman]
world when we have enough of it in 
cur  own country, when several com­
munities are practising it and when 
the system has worked so well in 
our own country. After all, when 
we realise the backRround that this 
is not a law which will apply to all the 
people but will apply to only those 
who elect to come under it, I do not 
fiee what objection they wiil have to 
the system of divorce by mutual con­
sent while it is available and is pra> 
x̂ tised by certain communities in this 
country.

I would now refer to one or two safe­
guards that are necessary. It may be 
that in a huff, in a quarrel, in the heat 
o f passion, the parties m^y get angry 
with each other and say that they 
will divorce. Society and law. 1 
agree, ought not to encourage such 
momentary passion to come in the 
way of their proper life in the future. 
That is why, if you kindly look at 
my amendment No. 97, you will find 
that, firstly, the parties have to live 
separately for a period of one year, 
and then they must be able to say 
that they are not able to live together, 
which includes they are unwiUing to 
live together. My hon. friend, Pandit 
Thakur Das Bhargava, made a f;reat 
point and! said ' ‘Why do you say that 
they have not been able to live to­
gether? Suppose one of the two per­
sons has to be abroad on some busi  ̂
ness, will it not come under that 
clause?” My answer is that the clause 
is put so wide as to include people 
who refuse to live together as well 
as people who do not want to live 
together. That is why “they have 
not been able to live together*’ has 
(been used by me.

These two conditions are not enough 
and one other condition is necessary 
before a petition can be filed, and 
that is, that they have mutually 
agreed that the marriage should* be 
dissolved. Unless all the three con­
ditions are satisfied, namelly, that 
they have not been living; together 
for  a period of one year, that they 
are not willing to live together and

that they |have mutually agi^ed to 
separate, no petition can be present­
ed. Even when a petition is present­
ed, it is not unilateral petition pre­
sented by one party, but on the con­
trary it is a petition which will have 
to be presented by both parties. It 
is said—and there is apprehension on 
the part of my sisters in the House— 
that this consent may be obtained by 
coercion, fraud, misrepresentation, 
undue influence and so on. I beg to 
submit that this is without founda­
tion, because for a period of one year 
they have to live separately and x̂)u 
cannot say that this fraud, misrepre­
sentation, coercion, etc., will continue 
for a period of one year, and then, 
when both parties file a petition, the 
oourt will not immediately pass a de­
cree, but will adjourn the petition 
with the result that for a period of 
one year, they cannot renew it and 
there will be no decree.

P u d it Tliakiir Das Bhargava: The
parties to the application will be ordy 
the husband and the wife. What will 
be the enquiry? Both will admit the 
fact ,

Shri Dhnlekar (Jhansi Di<stt.— 
South): No enquiry is necessary.

Shri Venkataraman: When both
parties come to the court and 
say that they have agreed to live sepa­
rately and that they have lived sepa­
rately for one year, there is a period 
of one year before the petition can 
again be taken up. During this 
period Of one year, whatever little 
undue jlnfluencje, misreprestentationi, 
fraud, etc., there may be would com­
pletely be dissolved, and you cannot 
say that when the parties are living 
separately and far away from each 
other, one of them still continues to 
exercise undue influence or fraud or 
coercion on the other. Therefore, my 
submission is that this apprehension 
is wholly without any basis. When 
the parties come to the court, the 
court will have to be satisfied, as 
my amendment Nô . 520 will show, 
that this consent has not been obtain­
ed by force or fraud. It is on the
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satisfaction of all these ihin/ts that 
the decree for the dissolution of mar­
riage can be ^ven. 1 do not see why 
this clause should excite such a great 
amount of opposition when in the 

-other clause we are going to allow, 
in the case of desertion, a petitioo 
by one party and there will be no 
•enquiry about any fraud or force or 
Madue influence. My submission is 
that we are really labouring under 
an illusion. It is a misapprehension 
^ d  there is absolutely nothing which 
puts this clause in a different footing 
Ipom the other clause which I have 
referred to.

1 have to refer to another amend- 
jQient of mine to clause 33. In the 
speech of Acharya Kripalani and a 
few others, both during the second 
reading and subsequently, they made 
a really important point that before 
the court grants a decree for divorce, 
i t  should try to bring about a recon­
ciliation. There is considerable force 
in  that argimient. Tiie only thing is 
that I am unable to agree to the 
-amendment as proposed by Acharya 
Kripalani for this reason that he 
wants that a reference should be made 
to  a board of conciliation consisting 
^ f three persons. That. I submit, will 
Head! to ntulltipUcity o f proceedings. 

IVhat I have suggested in my amend­
ment No. 521 is simpler. The very 
court, to which a petition for divorce 
Is presented, will tiy to bring about 
a reconcifllation between the parties, 
and if it fails to bring about such a 
reconciliation, then it will proceed 
to grant divorce or deny it as the case 
may be. My amendment reads like 
this—‘‘Before proceeding to ;?rant any 
relief under this Act. it shall be the 
dfUty of the court in the first Instance, 
In every case where it is possible so 
to do consistently with the nature 
and dncumstances of the case, to 

make every endeavour to bring about 
a reconciliation between the parties’*. 
This gives the court, to w hi^  a peti­
tion for divorce is oresented, the 
authority and the duty of bringing 
about a reconciliation. The reference 
to another body will only lead to 
multiplicity of proceedings, and that

is why I am not in favour of the 
other amendment There is also the 
question of delay. Therefore. I think 
that the amendment which I have 
proposed would meet the require­
ments of the situation.

With regard to clauses (e), (f) and 
(g) where a period of five years has 
been prescribed as the minimum in 
the case of unsoundness of mind or 
venereal diseases or leprosy, before 
the petition for divorce can be pre­
sented, the period appears to be too. 
long, and I would heartiiy support 
any amendment which reduces the 
period to three 3̂ ars. A period of 
five years, particularly when it is 
stated to be continuous, will so pro­
long the agony that at the end of it 
peopre may despair of getting any 
relief under this Act.

The Prime Minister and Minister of
External Affairs and Defence (Shrl 
Jawaharlal Nefani): Mr. Deputy-
Speaker, sresterday, speaking on this 
clause, Acharya Kripalani drew at­
tention, I think, to the first part of 
this clause, namely, (a), and said 
that it would be unfortunate if by 
some occasional lapse all these re­
sults mijfht follow. May I say that 
quite apart from the particular point 
that he raised, I entirely agree with 
his bioad anoroach to this question? 
But the question here is not enumerat­
ing a number of things. The ques­
tion that ultimately arfses is the ques­
tion that when two people find it 
impossible to get on together what  ̂
ever the cause, what is to be done 
about it? I am prepared, if I may say 
so, to forgive not one lapse but many 
but I am not prepared to forgive the 
intolerable position of two persons 
who hate each other being tied uo to 
each other. Therefore, I welcome 
this clause here. I welcome parti­
cularly the amendment that my col­
league, Mr. Venkataraman. is movin<g 
to It in regard to divorce by mutual 
consent. That has been brought into 
the picture by the Rajya Sabha in 
another form. I think the form sug­
gested in the amendment moved—I 
believe it is amendment No. 07 of
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Mr. Venkataraman and Mr, Raghu 
ramaiah—is a much better way lo\ 
various reasons. I entirely agree that 
in this matter the ultimate reason 
lor divorce and a break-up is that 
two persons cannot continue to live 
together in peace and pmity. At 
the same time, we must now not allow 
them in a fit o f temper to come to a 
decision which affects their lives. 
Therefore, one should allow time for 
consideration, for reconciliation and 
all that. I, therefore, welcome this 
amendlment which gives a year’s time.

Also in another part of this Bill 
there is a clause, and 1 believe that 
there are two amendments, one by 
Acharya Kripalani and oxie by Mr. 
Venkataraman about this conciliation 
and attempt at reconciliation. [ 
attach a great deal of importance 
such attempts being made. I think 
the best course is to allow the court 
to make these attempts. The court 
may, take any move it likes. There 
is n»o reason why the court should npt 
adopt the method sugigested by 
Acharya Kripalani to do that. But 
to bind the court d'own by a rigid 
procedure in this matter where flexi­
bility is important would not, I think 
bring about the results aimed at. 
The point is: we must have some 
kind of procedure and the court shculd 
be definitely directed to try to bring 
about that.

I suppose it is almost too late in 
the d'ay for arguments to be advanced 
in regard to divorce and the desira­
bility of allowing for divorce. There­
fore, I shall not say much about it. 
We are dealing in these matters with 
something that is some kind of re­
lationship which is extraordinarily 
delicate and difficult: often it may
be veiy fine and often it may be the 
most horrible thing in existence. We 
talk about marriage and wq, talk 
about divorce. I feel that in all these 
talks perhaps the subject that we 
have in our mind is—well, the sex 
relationship which is naturally a 
part of marriage. But surely mar­
riage is something much more than

sex relationship. Marriage is com­
panionship; marriage is comradeship;, 
marriage is helping each other, co­
operation in tEe task and all kinds 
of things. I am by no means mini- 
msing the sex oart of U but I sajr 
that it is something bigger ^han this 
business o f talking in terms of sex 
and sex alone, as if that marriage 
meant a sort of wallowing in the bed 
all the time? I do not understand. 
Some hon. Members spoke. One 
should marry; a widow should not 
marry. I do not understand this 
business, this kind of thinig. It simplr 
means that he is thinking in terms 
of sex and nothing else and I object 
to this approach to this question.

Perhaps all problems, all human 
problems, can be listed in terms o f 
human relationships—all problems, I 
will say: personal, domestic, national 
and international: the relationship of 
the individual with the indivi­
dual. the relationship of the in­
dividual with the group and the 
relationship of the group with the 
group. All these things come under 
those various headings. So this 
matter of certain relationship^ U> 
spite of many thousands of years 
and practice, has grown no easier 
It is full of difficulty and in fact hard 
enough. Perhaps the difficulties as 
well as, perhaps, the successes be­
come all the greater when the indi­
vidual or the group becomes morê  
sensitive and more advanced because 
you do not want either party to be 
subordinated intellectually, mentally, 
physically or in any way to be madto 
a kind of just the reflection of the 
other and have no individuality of 
hi*s or her own- Now, when you 
have highly developed human beings 
it requires much more of the spirit 
of accommodation, of understanding 
of adjustment and of tolerance—toler­
ance even of errors and faults for 
them to succeed in life. Of courae 
if you treat them as merely two per­
sons who oocasionally or frequently 
indulge in the sex process and noth­
ing more, tiien difficulties may be 
limited perhaps. But if you take a 
larger view—as you must— t̂hen the
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Question becom es one not or enum e­
ration. in this law  or any other, 
when a person has com m itted  this 
or that offen ce  you  h ave  to  provixie 
som eth ing for the law 's sake but 
u ltim ately  it ite a Question of y ou r  
flnd m g a w ay  to en courage happy 
marriage. .

Many people seem to imagine that 
tby bringtog in divorce you break up 
“the system of marri-age. I am abso­
lutely convinced that by bringing in 
divorce you make for happier mar- 
rl<aiges normally. 1 cannot speak xA 
indiviidual cases. People may use or 
-may abuse anything tRat may be laid 
down or without the law they can 

^ 0  as they dM.
We are often told that there is 

something Against our basic con­
ventions and Ideas and Hindu society. 
It seems to me that almost anjrthing 
)Can; be said in that way because 
Hind*u society is so wide so broad 
based and so various that you can say 
anything about it either hlstoriicaUy 
on aotiuaUtjr today. While we talk 
About Hindu society are we talking 
about a few high caste people who 
are Hindu society or are we talking 

and thinking in terms of 250 or 300 
million—whatever* the figure may be ol 
Hindus in this country. When we 
want to impress other people with 
numbers, we shout: we are 270 mil­
lion Hindus in thî s country but when 
we come to brasstacks and when we 
talk about reforms, we think of a 

K̂ ertain small group at the top. You 
cannot have it both ways: either this 
^ a y  or thaf way. Apart from that 
what is the conception? In order to 
get the conception, with all deference 
I say that you should not read some 
fixed! rigi^ enactments, commandments 
of Manu or anybody else. Of course 

ucven there you find a wide variety.
But you should rather look hito the 

social life, as far as we can see it 
AS evolved in our country in the past 
ages. We can see that in a variety 
of ways; probably, almost a better way 
than any, i*s to have some glimpses 
o f the social life as they are found 
In our older books, Take our oldest 
drama. Take one of our oldest plays^

the Mrichchakatiica. Read it if you 
have not read i i  See the tender 
humanities that are found in the play. 
There is no rigid puritani'sm and 
punishment of a woman or a xnan 
but a human approach to these diffi­
cult problems of life. Mrichchakatika 
was probably written in the fifth 
century A.D., that is about 1,400 years 
ago or more. You may call it as a 
play slightly—not artWcial—anyhow, 
I need not describe the play. The 
^ in t  is that the man who wrote it, 
to some extent, inevitably reflected 
the life in his day. If you read that 
play, you see a society which is high­
ly cultUDBd. highly developed*. The 
individual is highly develop^. The 
development of the indvldual is not 
in saying big things or broad things 
or shouting them out. You judge of 
an individual from the way he treats 
ianother individual. The test of an 
individual, is how he treats his neigh­
bour, his wife, his son or anybody. 
How he behaves to another, how an 
individual functions in social relation­
ship, that is the test of the Individual. 
If you apply this test our people in 
those days were amazingly advanced 
and tolerant and generous in outlook.

I was talking about tests. There 
is another test. In primitive societies 
we had totems and taboos. I wish to 
say nothing against totems or taboos. 
But, normally speaking, totems and 
tabpos are instances of primitiveness. 
The more a society grows, the less the 
totems, less the taboos. Because, 
you replace totems and taboos by 
self-restraint. That is again a test 
of society’s growth: self-restraimt, noi 
the application of the rod of the 
policeman. I use this word: you may 
apply it in any way you like. But 
the principle is the same. In the in­
ternational affairs you try to avoid 
war or something approaching war 
for the solution of problems. In the 
national sphere, you try to settle 
problems peacefully. In the same 
way, in the domestic sphere, in the 
husband and wife spher .̂ cultured 
society avoids the rod of the polire- 
man. of the law coming down and 
punishing you fbr everything. I do 
not think that we can do away with
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that in the international or national 
or other spheres. That is a different 
matter. But» the principle is the 
same. It is a sign of the culture of 
a society, of a nation, to do away 
with the approach of the ui*e of 
violence. If that is so in other 
spheres, much more so is it necessary 
in this intimate, dbmestlc sphere of 
the family. Whether it is husband 
and wife or father and child or parent 
and children, the rod is not supposed 
to be a good way of dealing with 
the situation. I use the word rod 
here. 1 include in it the law which 
oppresses which constrainc, which 
restricts, which punishes one party 
as it does in the present conditions.

It is no doubt true that our laws, 
our customs,—for the moment I am 
speaking of the upper strata—do fall 
heavily on the womenfolk. That is 
why we are introducing other pieces 
of legislation. This has nothing to 
do with the Hindu law. This is a 
voluntary permissive piece of legis-* 
lation which people may accept or 
not. If they marry in this way, they 
accept certain consequences. I do 
not see how anybody can object to 
this kind of thing. Even though one 
may object, one has no reason to 
restrain other people, who do not 
object, in having their way. I do 
not understand it. But, I venture to 
say that there is something more 
than that. If you restrain others, 
you bring in the primitive concep­
tions of totem and taboo. I am afraici! 
all our people are not out of thes® 
primitive conceptions of totems and 
taboos. We sti^ Jive clan litfe 
and think in a clan way end many 
of our troubles are due to that fact. 
Therefore. I beg this House to con­
sider this broader poifnt of vierv.

First of all, this is a permissW^ 
piece of legislation, meant only for 
those who accept it, who want to 
abide by it and come under its fold. 
It is not right for anyone else, who 
does not approve of it, to prevent 

them from doing so. Secondly, on 
the merits, it is a right piece of legis­

lation. 1 hope that the basis of thi's

legislation will not only be confined  ̂
to those few, but will spread and 
bring about a certain uniformity in­
cur nation.

Most Of all, I would beg to submit 
to this House one point. I am speak­
ing here in regard to divorce. Divorce- 
must not be looked upon as some­
thing whicB makes the custom of: 
marriage fragile. I dto not accept* 
that If that is so. I say that mar­
riage itself has become a cloak. It. 
is not a real marriage of the minds  ̂
or bodies or anything. It is iust an- 
enforced thing whioh has no value- 
left in ethics, morality, if you compel 
and force people in this way. Certain­
ly stop them from acting rashly. Give* 
them time. Make attempts to bring 
about conciliation. If all that is no* 
good, don’t permit a state of affairs 
which is, I think, the essence of evil,, 
which breeds evil, which is bad for 
them, which is bad for the children,, 
bad for everybody. I would parti­
cularly beg the House to consider 
that this clause about divorce by mu­
tual consent, subject to time, subject 
to reconciliation, subject to all such, 
approaches, so that nothing may be 
done in a hurry, is a right clause, is m 
proper clause and that it will pro­
duce a happier adjustment, a better 
relationship between the parties than 
will be produced if one party thinks 
that he can misbehave as much as he 
likes and nothing will happen.

Again, it is another question. The- 
House knows that customs have 
grown up under which different 
standards of morality are applied to* 
men and women. I think, on the- 
whole,—I cannot speak for every­
body—you will find women standing* 
up for this right though some men: 
may challenge it because men hap­
pen to be in a dominant position. Let 
us be clear about it. I hope they will 
not continue in that dominant posi­
tion for all time. That is a different 
matter. You cannot maintain these 
different standards of morality.. 
Therefore, the approach in this Bill 
is not to maintain these different 
standards, but to bring about a cer-^ 
tain measure of equality in them.
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It is true that you cannot do this by 
law only. It is custom, it is educa> 
tion, it is basically the economic 
position of the individual. If the 
economic position is bad, it is bad and 
somebody else may exploit. That is 
a different matter.

Another approach has to be made 
about it. It cannot be allowed as an 
excuse if some people say that if you 
have divorce by mutual consent, the 
husband will exploit the wife, will 
kick her out and force her to give 
consent. It is not an impossibility. 
It is a possibility that may happen 
as many worse things often happen. 
I do not think it will happen if you 
give time. If the husband wants to 
behave in that way, the sooner the 
wife is rid of him. the better. I beg 
to support this clause and the amend­
ment moved by Shri Venkataraman 
and Shri Raghuramaiah.

Shri A. M. Thomas: (Ernakulam): 
My reaction to the clause as adopted 
by the Rajya Sabha is not quite 
favourable. This point was brought 
to the notice of the Members of the 
Select Committee and they were not 
in favour of the adoption of a clause 
which allows divorce by mutual con­
sent. Even the Members of the Select 
Committee who were in favour of 
the adoption of a clause which allows 
divorce by mutual consent wanted to 
have several safeguards to that 
clause. I will draw the attention of 
the House to page xi of the Report 
of the Joint Select Committee. Hon. 
Members Sucheta Kripalani, K. A. 
Damodara Menon and Rajendra Pra- 
tap Sinha write:

“The unpleasantness involved 
in a divorce suit has in no way 
been reduced under the new pro­
visions of the present Bill. We, 
therefore, feel the provision of 
mutual consent as one of the 
grounds for divorce would have 
helped to eliminate the above 
mentioned dii&culty. As a safe­
guard against hasty divorce ac­
tion it may be provided that in 
such cases divorce proceedings

shall be kept pending for one 
year thus giving an opportunity 
to the contending parties to re­
consider their decision and with­
draw the petition if they so de­
sire.'*

So that, even the minority of the 
Select Committee which was for 
adoption of a clause providing for 
mutual consent was not for uncon­
ditional acceptance of such a provi-^ 
sion, and so there is much weight i »  
the amendment that is moved by my 
friend Shri Venkataraman that di-* 
vorcft by mutual consent cannot in 
any way be adopted unconditionally*

Shri Venkataraman as well as some 
other Members who spoke on thiŝ  
clause stated that divorce by mutual 
consent obtains in some parts of our 
country. Shri Venkataraman pointed­
ly referred to the statute law kt 
Malabar. I wish to state that I also> 
come from a State wherein there are* 
provisions embodied in certain sta­
tutes mainly relating to people who* 
follow the Marumukkattayam system 
of law, providing for divorce by mu­
tual consent as per a registered 
document of dissolution. There are* 
also provisions in these Acts allow­
ing one of the parties to present a* 
petition before the district or princi­
pal court of civil jurisdiction, pray­
ing that the marriage may be dis­
solved. Notice will be issued to the 
other party, and if the other party 
appears and within a period of six 
months the petition is not with-  ̂
drawn, the court will pass a decree 
nisi to the effect that the marriage 
will be dissolved. But we have to 
understand when we adopt these 
provisions as they are, that conditions 
in that State are a little different 
from the conditions in other States.

8*hri Velasmdhan Quilon cum Mb  ̂
velikkara—Reserved—Sch. Castes): 
More progressive.

Shri A. M. Thomas: I believe that 
the adoption of an unconditional 
clause providing that marriage may 
be dissolved by mutual consent may 
adversely affect the interests of wo­
men, because women are likely to b e
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prevailed upon by men and it may 
not be difficult to obtain the consent 
of the woman. But, in that State, 
the status of women is quite difler- 
ent. Several complications with re­
gard to inheritance and succession 
will also arise if you allow marriages 
to be dissolved by mutual consent. 
But, in Travancore-Cochin, wherein 
this provision for divorce by mutual 
consent exists, the inheritance is 
through the female, so that my hum­
ble submission is that there the wo­
man is in a dominant position.

Kumaii Annie Mascarene (Tri­
vandrum): Exactlyl

Shri A. M. Thomas: So much so, 
she will not be adversely affected on 
the pecuniary side if there is this 
sort of provision in the statutes ex­
isting there. Not only that. The 
provisions in those statutes were in­
corporated bec4iuse there" were cus­
toms and usages obtaining in those 

•communities allowing for divorce by 
mutual consent. It was only a re­
cognition of the existing law. I must 
:state here...

Kumarl Annie Mascarene: Is the
^Marumakkattayam law still easting? 
Not in Travancore, in Cochin alone.

Siiri A. M. Thomas: I may state
that even in that State wherein these 
so-called progressive provisions ex­
ist; the elite of the community 
is not reacting favourably to 
this provision. I must Si'ate, 
having had intimate knowledge of 
the conditions there, that those 
people who follow the system of 
Manimakkattayam inheritance are 
not. even now, very happy over this 
provision existing in those statutes. 
I may say the advanced section rebels 
against incorporation of such a pro­
vision.

Mr. Deputy-Speaker: Order, order.

Shri A. M. Thomas: It is stated by 
Members like Shri Chatterlee that 
.the marriage is a sacrament.

Mr. Deputy-Sp^aker. Order, oider. 
X«t there be no talk across * the

table or across the benches. There 
is no harm if the hon. Member 
wait^ if he is to be heard by the 
other Members. If they are not 
interested in hearing, if they are 
interested in talking, sitting here 
and carrying on conversation, I will 
chup chop, other hon. Members will 
also keep quite for some time.

Shri A. M. Thomas: This is a Bill 
providing for a special form of marri­
age. It may be stated to be a con­
tract by mutual consent. The parties 
come together even then. The word­
ing of the proviso to clause reads:

''Provided that it shall not be 
complete and binding on the 
parties, unless each party says to 
the other in the presence of the 
Marriage Officer and the three 
withnesses and in any language 
understood by the parties,—‘1, 
(A), take the (B). to be my law­
ful wife (or husband).”

So that I would submit there is 
something more than the element of 
contract existing even in the form of 
marriage that we allow under this 
Special Marriage Bill.

Sir, When you spoke on the Bill, 
you were pleased to recite certain 
stanzas which are recited at the time 
of solemnization of a Hindu marri­
age. I may, with your permission, 
Just state one or two sentences from 
the scripture which are recited at 
the time of the Christian marriage.
This is what will be recited:

**For this cause shall a man 
leave father and mother and 
shall cleave to his wife and they 
twine shall be one Heish, where­
fore they are no more twine but 
one flesh. What, therefore. God 
'hath joined together , let not man 
put asunder."
From this, it will be seen that

the community to which I belong
aliso entertains the . system of
marriage as an institutjlon and as 
a sacrament, and I was very sorry to
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hear Mn Chatterjee use the words 
that registration of a marriage under 
this Bill is Christianisation of marri­
age. or something like that. 1 was 
very sorry to hear that, because I 
do not think the Christian religion 
contemplates or takes marriage in 
aucb a light vem.

K iim ^  Annie Alascaorene:
ignorance.

Pure

Shri A. M. Thomas: And I would 
s^bmit that even with all the pro 
gress that we have made, I would 
strongly plead that on the sanctity of 
the marriage tie the spiritual health 
of a nation depends. So that. I 
would, in all huminty, suggest that 
we should not adopt the clause as it 
is, as has been suggested by the 
Rajya Sabha. Even those Members 
who are enthusiastic to have such a 
clause by mutual consent may have 
their clause only with sufficient safe­
guards—leaving the parties sufficient 
time to think over the matter and 
with full knowledge of the con­
sequences of the step which they 
are going to adox^

I oppose the clause as it is. and 
even if any pirovision with regard to 
divorce by mutual consent is adopt­
ed. it can only be on the lines 
suggested by my friend Shri Venkata- 
raman.

Shri Frank Anthony (Nominated— 
Anglo-Indians): Mr. Deputy-Spe'aker. 
I rise to support the principle of 
divorce by mutual consent, subject, 
of course, to certain necessary safe­
guards and qualifications

My first difficulty, however, about 
supporting this sub-clause (k) is one 
which arises from my feeling that ih^ 
clause itself is not legally or even 
gramatically clear. We are aware of 
the fact that not only lawyers, but 
our courts are often caught up in 
legal niceties consequent on certain 
grammatical ambiguities. Now. my 
own feeling is this. I do not know 
who is in charge of piloting this parti­
cular clause.
394 L.SX).

An Hoo. Member: There is nobody 
here.

Siiri Raghuramaiali (Tenali): The
whole House.

Shri Frank Anthony: I am making 
a point which I believe...

Shri Venkatanunan: A Minister is 
commg, another Minister.

An Hon. Member: Where is tie?
Shri Venkataraman: The Com­

merce Minister is coming.
The Minister of Law and Minority 

Affairs (Shri Biswas): Could I not 
have a glass of water even?

Sbri Frank Anthony: I do not wish 
to deny the law Minister any kind 
of drink. '

Shri Blsrwas: I have cut my lunch 
for the day.

Shri Frank Anthony: What I was 
trying to draw the Law Miaiiter's 
attention to was this, that on a plain 
grammatical reading, the clause is 
not clear. I have had not a little 
experience of appearing in divorce 
cases, and he may be aware o£ the 
fact that there w2Rs a tremendous con­
flict of judicial interpretation as to 
whether the word **last** qualified 
'‘resided*', or ‘‘resided together” . 
Some judges interpreted ‘together* 
as qualif3ring 'resided*. and other 
said it only qualified ‘resided to­
gether’, with the result that in many 
cases, even though for many years, 
the parties resided they could not 
file a petition for dissolution of marri­
age. So. when we have this conflict 
of judicial Ihferpretation. why not 
say what we mean to say?
1 P.M.

Shri Biswas: What clause are you 
referring to?

Shri Frank Anthony: l a n refer­
ring to sub-clause (k) of clause 27. 
My own feeling is that It can very 
well be argued that this clause...

Shri Bf|9was: Better scrap sub­
clause (k), and all these difficulties 
will disappear.



2077 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2078

Shri S. S*. More (Sholapur); Nu. 
no.

Shri Fnmk Anthony: 1 will not be 
facetious. I would ask the hon. 
Minister to pay serious attention tu 
what 1 am sayms.

I feel that the first clause may 
well be interpreted as being dis­
junctive in respect of the remaining 
two clauses. If you see the sub­
clause as it stands, it reads:

“ ...that the respondent has 
lived apart from the petitioner for 
one year or more..."

It may well be argued iln terms of 
this particular clause that that gives, 
merely because they have lived apart 
for one year, the right to petition 
for divorce. I will presently give my 
reasons for that. After this phrase, 
what do we see? We see:

“or the parties refuse to live 
together and have mutually con­
sented to dissolve the marriage;’ '

Probably you mean that ‘have* 
and ‘mutually consented together to 
dissolve the marriage’ should qualify 
both the previous parts. But :t does 
not mean that. Even grammatinlly. 
it is a solecism.

Shri Biswas: May I point >jut to 
the hon. Member that this sub clause 
was introduced in the other Houst 
by an hon. Member who himself 
admitted, after it had been passed, 
that there was a mistake in it? That 
is why you will And the word ‘or’ in 
the sub-clause. What he meant was 
*and*. He put it as *or’. I am not 
responsible for all this. So. do not 
blame the Law Minister for inese 
imperfections.

Shri Frank Anthony: I am not
blaming. I am only pointing uut the 
obvious diflRculty that will arise

Shri A. M. nom as: He has an
amendment for the purpose.

Shri Frank Anthony: I am scrry I 
did not see that amendment. I am

glad of it, for tlftit clears my 
culiy.

diffl-

With regard to the merits, 1 agree 
with my hon. friend who has preceded 
me that we must give the greatest 
possible hostages to the sanctity of 
the marriage style. After we have 
said that, we must also pro\ îde for 
the fact tRat marriages do fail, that 
they have failed, and that they cease 
not only to have any sanctity but 
they become in fact absolute mocker­
ies of what they were intenied to be, 
and it is for this kind of cases that 
we must have these realistic pro­
visions.

I am aware as a practising lawyer 
that this provision with regtifd to 
divorce by mutual consent represents 
a great afivance. It is even an 
advance on the British law. We do 
not have a comparable provision in 
the British law. But that is no 
reason why we should reject it or shy 
at it. Shri N. C. Chatterjee, I believe, 
—I was not in the House when he 
spoke— înveighed against tihis pro­
vision, because he said one of the 
underlying principles in respect of 
divorce is the strict injunction to the 
courts to scrutinise evidence and to 
search for the remotest semblance of 
collusion. That is true. In divorce, 
there is this duty enjoined on the 
courts to outlaw collusion in the most 
rigorous possible manner. I do not 
know what your texperience of the 
divorce courts is. But my experience 
is this, and I say it with all respect, 
that in nine out of ten cases, fraud 
is perpetrated on the court. That 
happens in spite of the fact that there 
is this injunction that the court 
shall outlaw and prescribe collusion. 
In nine cases out of ten. the decrees 
for dissolution are secured because 
of collusion between the parties.

There are two reasons for it. The 
first is this. We know that a man 
or a woman happens to be living 
openly in an adulterous manner. But 
how can we secure evidence in this 
country? I am talking of evidence 
of respectable persons. You may
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H)()K through report after report of 
vour divorce cases, and what do you 
<ind? The kind of evidence that is 
usually adduced is the evidence of a 
servant. It may be true. Usually, it 
(5 procured evidence. We do not 
^gree to appear as witnesses in 
matters which concern a husband or 
a wife, and that is w h y  it is almost 
impossible in India, at any rate, for 
people to secure evidence of what is 
actually happening, through the
mouths of respectable witnesses. If 
your neighbour's wife, to your 
knowledge, is living in an adulterous 
manner, I am quite certain that you 
would refuse, if your neighbour asked 
you \o come into the witness-box to 
depose to the adultery. If I were 
asked, I wx>uld refuse to do it. Be­
cause of this, it is virtually impossi­
ble to get correct or bone fide evi­
dence. The second reason is this. 
Most people, even though their re­
lations have become estranged, are
reluctant, are loathe to wash dirty
linen in public. Even though his
wife may have left him. even though 
she may have an adulterous liaison, 
still the man is loathe to wash that 
dirty linen in public. And what 
happens In nine out of ten cases? 
Evidence is supplied, false evidence is 
supplied either by the one party or 
the other. That goes before the 
courts, and that is how the decrees 
for dissolution are secured today.

I say that this principle of consent 
is a good principle. It is a progressive 
principle, provided we invest it with 
the necessary safeguards.

In one way. I approve of the flrst 
part of Shri Venkataraman’s amend­
ment. new clause 27-A, and the 
amendment to his amendment. I do 
not agree with the second part of 
new clause 27-A, where he has said 
that after the petition has been filed 
the matter will have to remain in a 
state of suspense for a period of one 
year. I feel that that is contrary to 
normal judicial practice and principle.
I would not mind if you made the 
period of separation longer, and said

that they should have refused to live 
together or have lived apart for a 
period of two years. But once b 
petition for dissolution of marriage is 
filed, I feel that it is something which 
is unknown to our courts to keep a 
case in a state of suspense, in a sort 
of suspension. Shri Venkataraman’s 
amendment provides for the maxi­
mum of effort at reconciliation, and 
even the good offices of the courts 
have been imported in order to bring 
about a reconciliation. That is why 
if any amendments are to be accept­
ed, I would suggest that the new 
clause 27-A—I mean the first part 
of it—and the amendment to it with 
regard to the court’s offices being 
used to effect reconciliation may be 
accepted. But I am definitely oppos­
ed to the interposition of this sort 
of period of anaesthesia, so to speak, 
for one year, after the petition has 
been filed.

With these remarks. I support 
the clause.

Aeharya Kripalaai: I would like the 
House to clearly understand the 
reasons for which this Bill was 
brought. Just now. the hon. Prime 
Mihister told us that custom weighs 
heavily upon the women in India. 
This law is designed to bring so far 
as marriage relations are concerned, 
equality, between men and women. 
But it is forgotten that equality can­
not be brought in one sector of life, 
while in other sectors, inequality pre­
vails. If that prevails, whatever may 
appear to be as equality In the nwtter 
of marriage may produce unthought 
of and undreamt of inequalities.

Where men and women are not 
socially, economically and physically 
equal, equality introduced only in 
marital relations may not bring 
about real equality. We must, there­
fore. understand clearly the society 
in which we are living, and thAf 
society is not going to change so 
easily as you can change the marri­
age law. You are not changing 
economic set up, nor the social set 
up nor the habits of people; you are 
only changing the law concerning
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marriage. That is all. I fear that 
there is great danger of inequality 
being perpetuated when this clause 
relating to mutual consent is passed. 
In India, if you kick a wife hard 
enough and frequently enough, con­
sent will be forthcoming.

Shrl Dlmlekar: No, no.
Shri Raghurajnaiah: It depends.

Acharya Kripalani: It depends. I 
know that many so-called cultured, 
and educated people who have marri­
ed from ideas of romantic love soon 
find that that romantic love wears 
thin, and then the time of kicking 
comes. If it were not so, you would 
not find so many dissolutions of 
marriage in America where every 
marriage starts with romantic love. 
You cannot build an3rthing perma­
nent on romantic love. When it dis­
appears, the parties become enemies 
to each other. In that enmity, the 
dominant party gains and the 
dominant party in India socially, 
economically and physically happens 

to be the man. Therefore, if a man 
is tempted to have another wife, 
because his first love has faded away» 
because it was based upon flim ^ and 
temporary grounds, it is very easy for 
him, as I said, to kick his wife hard 
enough and long enough to get her 
consent for dissolution of marriage.

Dr. JaiBoorya (Medak): You try it 
yourself. •

Acharya Kripalani: The wife will 
suffer because there is no economic 
equality. We were told very wisely 
by Mr. Venkataraman that in certain 
castes, there is so much divorce that 
you can break a pot and the marriage 
is dissolved, I suppose the modem 
man or woman will have no pot to 
break. He can break a few passes 
and the marriage will be dissolved. 
That is all very well, but the society 
in which such a thing exists is a 
society where physically and econo* 
mically man and woman are equal. 
Woman sometimes can bring more 
money than the man, In Travancore-

Cochin, woman has a dominant 
position so far as economic indepen­
dence its concerned. Therefore, there? 
can be no harm there if divorce by 
mutual consent is the custom there. 
But where* this economic equality 
does not exist. I am sure instead of 
giving equality to woman, you will 
give man a weapon to terrorise his 
wife. The Prime Minister said, that 
if the wife is kicked, why should she- 
continue in marriage. That is all 
very easy to say, but she has to think 
of her economic position and in 
the meantime, children may have- 
been born. She has to think of these- 
children; she has to think of many 
other relationships that have grown: 
up. Therefture, I say instead of giv­
ing more rights to the women. in­
stead of bringing equality between, 
men and women, you are putting in> 
the hands of the men a very danger­
ous weapon. Mr. Venkataraman sajrs— 
allow that dangerous weapon to bê  
in the handh of the man for one year 
more. It only means that the man. 
can kick hia wife not for a few days, 
but he might go on kicking her for* 
one year more. This is a very- 
strange way of arguing: one year
more of kicking so that the court m ay 
know that there has been mutual, 
consent

I know when the Prime Minister 
has spoken, anybody else*s voice will 
be in the wildemesa and the vote- 
will go against him. But it will not 
be a reasonable vote, it will not be 
a vote which is based upon the social? 
circumstances that exist at present in 
our country; it will be a vote which* 
will go against the equality of women, 
it will not make for equality o f  
women with men.

Then there is clause 33. to which I 
have moved an amendment. It ii?* 
a very reasonable and Just amend- 
nfcnt. Blit then, because the Prime 
Minister has spoken, therefore, that 
amendment will also not be carried in 
this House. The final word is always 
with him. What I propose however !«; 
aa reasmiahle that I do not see how
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**In any proceeding undci 
Chapter V or Chapter VI, the 
court shall first refer the matter 
to a Board of Conciliation coi -̂ 
sisting of three married persons 
of not less than 45 years of age, 
one of whom shall be a person of 
legal or judicial experience and 
the Board will try to bring about 
conciliation between the parties 
within such time specified by the 

•court and shall submit a report to 
the court reoonmiending the 
action proposed to be taken in the 
matter. The court shall, * after 
taking into consideration such 
report pass such order or decree 
as it thinks fit.*'

The Government have provided for 
Conciliation Boards between labour 
^nd capital. It appears to me that 
marriage is even more flimsy nexus 

i:han the economic nexus between 
employers and employees. We have 
tfound that these Conciliation Boards, 
-except when the Government de­
liberately have repudiated their 
awards, have brought about more 
peace than existed before between 
labour and capital. In such a sacred 
thing, in such a thing which has a 
bearing upon society, upon furtufe 
generations, you allow the court to 
xiecide, a court that is bound to work 
under rigid legal laws. The court 
cannot go outside the legal pro­
cedure, but the Conciliation Board 
lias no rigid procedure. It does not 
proceed according to the technicalit­
ies of the law. Moreover, I have 
suggested that this Board sihould con­
sist of elderly men and they must 
be men of standing in society. They 
can bring the young couple together: 
they can reason with them, t h e y  can 
bring other influences over them and 

t r y  to reconcile them. And when 
that reconciliation is not nossible. 
they can recommend to the court as 
to what is to be done. They will only 
recommend. There need not be delay

in this and there will be no multi­
plicity of hearing of evidence and 
all the rest of it.

I suggest that in our society—at 
least in certain sections of our 
society—where, for the first time, 
divorce is being introduced this will 
be very healthy and very helpful. I 
also submit that many times, even 
in the West where people are more 
free in these matters than we are. 
people do not go to a law court be> 
cause of possible scandal. If there 
is a small scandal in the family and 
you put yourself in the hands of 
lawyers, the scandal will be magni­
fied and if, beyond that, the proceed­
ings of the court are published in 
the papers, a small thing is magnified 
into a big thing. People even in the 
west ihesitate to go to divorce courts 
because they are afraid that their 
reputation will suffer and there will 
be scv^dal.

Therefore. I say, in spite of what 
the Prime Minister has said, that my 
amendment is more suitable to the 
state of our society than the amend­
ment given by Mr. Venkataraman, 
which has the support of the Prime 
Minister. I really see no difficulty in 
Mr. Venkataraman accepting my 
suggestion or the Law Minister in­
corporating this suggestion in the Bill. 
It is a suggestion that is eminently 
suitable not only for oifr society, but, 
for European sociefy also, where, 
as you might have read in books and 
dramas, how difficult it is for a 
married couple—especiaUy with 
children—to make up their minds to 
go to a law court. But, those who 
cannot go to a liaw court would very 
willingly go to a committee of elders, 
one of whom has legal knowledge.

I have another suggestion to make, 
another amendment which will come 
hereafter *to clause 32, in which' I 
have said that ^  the divorce pro- 
ce^ n gs must be In camera. When 
I say in camera, I also mean that no 
newspapers shall be able to report 
any proceedings in a divorce case. 
But, I know 1 am speaking to a House
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that has already closed its ears 
reason.

to

Dr. N. B. Khare (Gwalior) rose —

Shrimati Benu Chakravarttj: Sir,
we have now come to the moit im­
portant clause of this Bill. It is one 
which has raised the greatest amount 
o£ heat on the one hand. On the 
other hand, it is the clause to which 
we have to give the greatest amount 
of serious thought, because it is these 
divorce clauses thav have to be laid 
down in such a manner that we are 
able to regulate the tender human 
relationships which are inherent in 
marriage.

I can understand those people who 
advKx:ate the in dissolubility of 
marriage. How far. modem times 
want that, we do not know. We do 
not know whether many of us believe 
in the seriousness of the marriage. 
We do believe that every effort should 
be made to make the marriage a 
success. We also believe that these 
human relationships are so tender, so 
delicate, with so many inuendoes of 
feelings and problems and that there 
are circumstances when the two parties 
cannot pull on together. Then, they 
must Ihave a right of relief and the.v 
must be given the right to withdraw 
from each other’s society and, if 
they so desire, the right of divorce 
It does not mean that by advocating 
divorce, we want that every marriage 
should be broken up.

As I said in my earlier speech in 
the first reading, the basis of marri­
age is the basis of freedom and 
equality and it is on tftiat basis that 
we have fought for the emancipation 
of women. It is quite true that Just 
by passing the divorce bill we are 
not going ‘to bring about the equality 
of women. One of the fundamental 
things that have come out during 
the course of the debate is the neces­
sity for economic equality. It is true 
tliat we ^ant to enter a caveat 
«fninst the Government. On the one

hand, the Prime MinJUter comes tot- 
ward and pleads for the equality of 
women; on the other hand; certain 
rules are framed for the Indian 
Administrative Service in which they 
say that married women will not be 
eligible even to appear for these 
examinations. It is this economic 
equality, this participation of women 
in social production which is really 
going to be the basis on which 
equality is going to be built up. That 
does not mean that because of the 
prejudices 'dxid the great amount of 
heat that has been raised on this 
question, we should not take what­
ever we are getting. I agree that we 
should have brought other Bills other 
than these marriage Bills for the 
emancipation of women. But. if we 
caamot do that, when these mafrrtage 
Bills come up, we musv see whether 
these divorce provisions will actually 
help to further the happiness, to fur­
ther morality, help to strengthen the 
mutual relationship between bu®ba«xk 
and wife. Is that going to happeii 
or are we going to continue to per­
petuate a system whereby one party 
talks about the indissolubilitv of 
marriage, thereby implying th-t 0 I 
the obligations of the marrif*? r.rr> 
being carried out by that i x r s o r .  
whilst, ia fact, we know in bow many 
cases they have been untrue to the 
pledges which they have given and 
that marriage is a mockery. Is that 
the happiness that we are advocating 
or do we advocate a new era where 
both sides respect each other honour 
each othier and try together to move 
forward towards an understanding 
of mutual resi>ect and love?

I seriously advocate that it is 
when both sides have eoual chance* 
of continuing that married life m an 
honest endeavour to make the marri­
age a success, when there is actual 
freedom and equality in that marri­
age, only then can the marriage be 
successful. That is why I believe 
that the divorce clause makes for 
happy marriages. I want to bring 
this point forward. This Special
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Marriage legislation has been here 
for a number of years. Many of us 
have been married. How many have 
used this clause for divorce. How 
many cases are there in which they 
have rushed to the divorce courts. 
There' Is society, there is love for th  ̂
family and there are children....

Sir, I will plead with you that this 
is a very important clause and I do 
speak on behalf of a very large section 
of women and therefore I must have 
some more time.

Mr. Deputy-Speftker: I think the 
hon. Member by her side had just 
half an hour on this matter. The 
time fixed Is two o’clock.

Shrimati Renu Chakravartty: Al­
ready previous si>eakers have taken 
more than 20 minutes.

Mr. Deputy-Speaker: Only th«»
Prime Minister. The Law Minister 
wanted three quarters of an hour 
and I said half an hour will do...

Shri S. S. More: He is already con­
verted: he need not speak.

Mr. Deputy-Speaker: Thi  ̂ has been 
decided by the House and this must 
close at four o’clock unless the Lea­
der of the House moves and the whole 
House accepts that the time be ex­
tended. In that case I can sit the 
whole of the day and devote for 
this clause.

Shrimati Renu Chakravartty: But,
this clause will not end before 2-15.

Mr. Depnty-Speaker: It must end at 
twa

S*hrimati Renu Chakravartty: One
hour and fifty eight minutes; we start­
ed at 12-15.

Shri Joachim Alva (Kanara): What 
about the people who have never 
opened their months at any stage of 
the Bill.

Mr. Deputy-Speaker: All this must 
have been advanced when it was 
made an Order of the House.

Shrimati Renu Chakravartty: 1
have been making out that there are 
already marriage laws and divorce 
laws. The law in Malabar has 
already been quoted by my friend Mr. 
Thomas. He is pleading that certain 
restrictions should be imposed on 
women. I can quite understand that 
when women have higher economic 
rights. I know that Mr. Thomas ir 
naturally speaking on behalf of men. 
He wants that certain social liberties 
should be withdrawn. There are the 
existing customs among many castes. 
There are the Hindu Marriage and 
Divorce Acts in Madras, Bombay, Ba- 
roda, Mysore and Saurashtra. All 
these areas have accepted.

Now, I do want to say that although 
it is frue that when it comes to an 
all-India Act there is a great deal of 
misconception about this clause of 
‘mutual consent’. But I would say 
that, actually, this clause does not 
exist in the United Kingdom or in the 
United States of America. Because 
this does not exist we have seen what 
has happened in those countries as 
well as in our own country. We have 
seen that divorce has really reduced 
Itself— âs Mr. Anthony put it—to fraud 
and collusion. We know that adultery 
is proved even where there has been 
no adultefy by forced evidence. I 
would say, that if we acceot divorce 
we must try to make it at clean as 
possible so that when the parting 
comes we can part as friends; the 
children can look upon their father 
or mother without any sense of dis­
gust and the family is not left with a 
stigma which makes ygunger mem­
bers of family hanr^own their heads 
in shame. These are things we have 
to consider. We cannot just sar; no; 
we are leaving Out this clause, be­
cause by leaving out this clause you 
are allowing other clauses to remain. 
You are driving people to adultery.

The second point is that you are 
allowing ‘desertion'. There is some 
force in what the other lady Mem­
bers of this House have said that 
women are being forceJT and there is 
coercion. There may be force or
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coercion because women are not 
economically independent. But, that 
situation will exist even when it re­
fers to other clauses. A man may 
desert; a man may go away and then 
the question of adultery comes and 
she may be forced to say that she has 
committed adultery. We can put 
certain clauses whereby we can guard 
against two factors—force and coerc­
ion. I support the amendment that 
has been brought forward by Mr. 
Venkataraman in this respect be­
cause the National Federation of 
Women in June, when they met, 
actually suggested these two amend­
ments. One is that the court should 
be given the right of full enquiry that 
the woman has not been coerced into 
giving her consent: and the second 
that a period of six months as time 
limit should be given within which 
time reconciliation efforts should be 
entered into. It Is on that basis that 
we have carried out a campaign and 
we have found that the misconcep­
tions which originally arose disappear^ 
ed when women realised that thev 
are be^g given this chance without 
having to go through all the dirtiness 
which thUs clause on adultery actually 
entails and which we have seen In the 
divorce courts all these times.

Sir, I do not want to take any 
more time of the House. I would 
just recommend to this House certain 
other amendments. Firstly I recom­
mend my amendment No. 157. which 
is practically the same as Shri 
Venkataraman’s except that I have 
asked for a period of six months for 
reconciliation, whereas he has suggest­
ed one year. The other amendments 
are regarding ‘unsound mind’ and 
other clauses where I have suggested 
that the period of five years should be 
reduced to three years. These are 
the two basic amendments that I 
have brought forward! and I would re­
commend them to the House.

Dp . N. B. K h are: s ir , I am not
speaking on this Bill as a high caste 
Hindu. I am f a k in g  as a secular

citizen of India. 1 recOgi îse that in 
certain bad cases divorce is a neces­
sary evil. It has to be recognised and 
guarded for; but we must remember 
that hard cases make bad and 
some such a thing has also arisen in 
this case.

I am fundamentally against this 
divorce by consent. That is an evil 
which should not be allowed. Much 
is said to show that the two sexes are 
equal and alike. It is not true. Eco­
nomically phyy^cally, psychologically, 
woman is a weaker sex. It must be 
freely admitted and man, therefore, 
has got a dominant position where he 
rules over the woman and he is bound 
to do so continuously for a long time 
to come.

Kumarl Annie Mascarene: Not in
the least.

Dr. N. B. Khare: In that condition,
if divorce by mutual consent is allow­
ed, it will always harm the woman 
for whom you are showing so much 
consideration for her protection. It 
will adversely affect her. No woman 
once divorced will ever be able to 
find a husband or any occupation. 
She would be shunned by society. It 
is a fact. ,

An Hon. Member. No, no.

Dr. N. B. Khare: You may say *no\ 
I do not care for it. The husband 
always tries to exploit the weakness 
of the woman and therefore, it will 
act as a very bad weapon in the hands 
of the husband v against woman for 
whom the House is showing so much 
solicitude. I say, by nature man is 
a polygamous creature and woman is 
a ‘monoandrous* person. Man will, 
therefore, take advantage of this to 
satisfy his natural passions. An Urdu 
poet has said:

“r ? #  ^  ^  ^  t

An Hon. Member: Let us have the
translation of it.
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ikr, N, B, Khare: You want the
♦taiwlation? It is like this;—

’'O’ God what kind of strange 
and beautiful faces you have creat­
ed on this earth; every face is 
worth to be embraced,''

Therefor^, this libertine man will 
iieek to take advantage of this clause 
'divorce by mutual consent’. Infatua­
tion is in him. *Love at first sight* 
Dut of which marriage will happen is 
nothing but temporary infatuation. 
Today he will feel for a *Uppy’ 
woman; tomorrow he will feel for a 
"hippy’ woman and day after tomor­
row he will feel for a *witty’ 
woman. What will happen then? 
Woman will suffer and man will 

<enjoy. I do not want that to happen.

Sir̂  the Prime Minister admitted 
the dominant position of man, no 

.doubt, and he quoted in support of 
this Bill or this clause—whatever it 
may be—the old ancient drama 

JdirchchakaXika by Shudrak, perhaps 
in the first five hundred years of this 
century. I think he has misused this 
drama in support of this Bill. What 
IS the position there? There the hero 
•Charudatta has got a lawfully wedded 
wife, married according to Hindu 
.Shastra Bramha Vivaha. She is 
Dhoota by name. Inspite of this mar­
riage he keeps the company of a 
dancing girl—a concubine—by name 
Vasantasena, but people did not blame 
him at all. He was highly respected. 
But there is a change in society today. 
We have monogamy .now and we do 
not want polygamy. At that time it 
was not so. It was wrong to quote 
this drama in support of this clause 
for divorce, because JDfeootabai in­
spite of the fact that she knew that 
•her husband kept a concubine conti­
nued to live with him with the same 
amount of love as before. She did 
not divorce. Will the modern women 

•do that? If they do so J will wel­
come them.

The position is. nobody has wanted 
"this law. Nobody has asked for it.

'̂he genel f̂ll society of all religiohs-^ 
Hindu. Muslim, Christian, Parsi—does 
hot want this. This was wanted by 
the libertine males, as I said before...

An Hon. Member; No. no.

Dr. N, B. Khare: You may say *No'} 
then enjoy yourself.

Mr. Deputy-Speaker: Order, order
Hon. Members—there are a number 
of males here and a number of ladies 
also—who have taken part and have 
supported this particular clause will 
all come under this qualification or 
disqualification. The hon. Member 
ought not have used that expression 
which I hope he will withdraw: I mean 
the expression ‘libertine'.

Dr. N. B. Khare: I have no o b j^  
tion; if you want I will withdraw.

Ilr. Depaty-Speaker: It is not l
question of my wanting him to with­
draw. A number of hon. Members 
have supported this particular clause; 
they canwot be called 'libertine’ 
Therefore, I hope he will withdraw 
it. I am asking him to wi t̂hdraw.

Dr. N. B. Khare: i  withdraw., 
you so desire.

Mr. Deputy-Speaker: gtiU the ht>n'
Member has not said he is Wlthdi»aw- 
ing.

Dr. N. B. Khare: 2 am withdrawing I 
as per your request.  ̂ ..... ^

Then, Sir, there is a certiain cate­
gory of females also. This law is 
inspired *by Hollywood. We see 
cinemas, read stories in American 
magazines; stories of husbands upon 
husbands built one after the other 
like the sky-scrapper buildings in New 
York and Washington. Females may 
take advantage of all these stories. 
What is the result? We will have 
delightful stories of husbands built on 
flimsy and fickle foundations.
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[Dr. N. B. Khare]
There is no doubt that some refer­

ence was made to atmic Vivah yester­
day. I do not understand what the 
marriage for companionship means or 
atmic Vivah means. Sir, as regards 
atmic Vivah or ‘soul marriage’ , if it 
is only a 'soul marriage’, then why not 
males marry males and females marry 
females? Both have souls! This atmic 
Vivah is nonsense.

If this Bill is passed into law—as 
it will be and if it will be taken ad­
vantage of by majority of people of 
this country,—I must say definitely 
that the spiritual health of this coun­
try will be spoiled. The ancient 
family life, the household life, of 
which we are still proud, even under 
adverse circumstances, ev«n under 
misery and poverty, will be lost. *^d 
what will happen? The future Indian 
citizen will be bom in a maternity 
home maintained by Government, 
maintained in orphanages run by Gov­
ernment, educated in schools of Gov­
ernment, work in factories and ofUces, 
live in hostels, fall sick in hospitals 
and die in hospitals. If this law bc5- 
comes the general law, this will be 
the fate. I warn the country against 
this; therefore I am crying hoarse 
against this Bill.

Shrt GadgU (Poona Central): Mr.
Chairman, I think this is a matter in 
which one should go with a measure 
of caution and circumspection. I have 
been entirely for divorce throughout 
the twenty years that I have spent in 
this House. At the same time I do 
not feel that public opinion is ripe 
enough to accept what is contained in 
clause (k).

Divorce by mutual consent is some­
thing not only unknown to oift society, 
but also it is not to be found in most 
of the countries which claim to be 
modem. There is no doubt that 
cannot escape world forces. They have 
affected us in every sphere of our life. 
But those who are leaders of social 
thought must consider every step of 
advance and I do beseech that this

clause as it is, or even in substitution^ 
as suggested in amendment No. 97̂  

should not be accepted.

I want to ask one straight question. 
Is marriage entirely an affair between 
two individuals, or has it any social 
significance? If it has some social 
significance, then surely divorce must 
have some social significance. If you 
allow divorce on the ground of in­
compatibility of temper, it may be: 
pelrfectljr logical with this Bill, be­
cause freedom of marriage is assured^ 
but although it is logical, it is not i.\ 
the best interest of the country. What 
will happen? There will be promis­
cuity. With the literature of the so: t  
we' are coming across, with the films 
which are being exhibited in this: 
country, you have to consider to what 
extent a provision of this character 
will affect domestic peace and, I 
should say, social peace as well. I 
am, therefore, of the view, that the 
Bill has gone considerably towards: 
liberalisation.

Many grounds for securing a divorce 
have been provided. Even ‘without 
this there are enough grounds, ani 
with the help of clever lawyers enough* 
grounds can also be raised for sustain­
ing a petition for divorce. As it is, 
it only means that you can marry or 
solemnize your marriage in the even» 
ing and the next morning by mutual 
consent you can go to a court and 
get divorce.

Shri S. S. More: It will not be
next morning.

Shri Gadgil: If it is a longer period, 
even then, I say that in an average 
married life of thirty years* a man 
can have as many as fifteen wivest 
Just consider what it means front 
the social health point of view. Al­
ready the figures that are available 
about certain d*iseases in this connec­
tion are a grave warning to us. Our 
society, right from ancient times has 
been known to be progressive in the 
sense that it progresses as much as 
the needs of the time really require. 
Let us not be in great haste to make
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out a brilliant example for other coun­
tries. Even in the most advanced 
countries in the matter of sex relation, 
such as the U.S.S.R. recent trends go 
to show that what should be considered 
as a stable situation is that divorce 
should be a matter of exception. 
Even where a petition for divorce is 
made, the instructions 1 am told are 
that the judges should try their best 
to bring about reconciliation and see 
that divorce is not cheap and the pro­
vision made by the law is not abused.

The grounds given are good enough. 
If you want divorce to be based on 
the mere ground of mutual consent, 
just consider what a wide door you 
are opening for promiscuity. You 
are in fact ratifying in a legal way 
past adultery. I have no doubt that 
the saner section of this House as 
well as the saner section outside this 
House, though some of them may not 
agree completely, will on the whole 
feel that there has been considerable 
liberalisation of the law of marriage 
as well as of divorce. If after three 
or four years we And that domestic 
happiness is not secured in the way In 
which we are attempting, or that 
social stresses and strains are on the 
increiase, surely Parliament 'is there 
meeting twice every year, and on 
demand on more occasions, and we 
can certainly come up before the 
House with necessary amendments. 
But meanwhile let us not do some­
thing......
- Acharya Kripalani: Meanwhile do

the wrong thing.

Shri Gadgil: It is possible to
equate caution with reaction. I may 
as well equate recklessness for pro­
gress.

I do not wish to say anj^hing fur­
ther. My own considered view, as a 
man who has been asking for a pro­
vision for divorce in the marriage law 
of this country for the past twenty 
years, during which I have been a 
humble member of this House, is: go 
with a little caution. The amendment 
suggested by my hon. friend Shri

Venkataraman is not at all good and 
it is more likely to be abused than 
properly used. Sin I bave nothing 
more to say. I have not spoken for 
more than flve minutes which you 
were very good enough to give me.

Pandit Thakur Das Bhargava: I
must thank you for the opportunity 
you have afforded me to express my 
views and to give a vocal vote on this 

' clause. So far as the mutual consent 
affair is concerned, I am rather sur* 
prised that there is some support for 
it in the House. Shri Venkataraman 
who is now sponsoring this amend­
ment, is the very member who had 
sent in an amendment for deleting 
this clause. There were ten others 
who had a similar amendment includ­
ing myself.

An Hon. Member: His amendment
is for substitution.

Pandit Thakur Das Bliargava; Sub­
stitution is an after-thought. Then 
again, as I have been told by the Laŵ  
Minister it was by a snap vote that 
this clause got into the Bill in Rajya 
Sabha and as the author of that clause 
himself subsequently admitted there 
was some grammatical mistake in it. 
This clause had no place in the Bill 
as it emerged from the Joint Select 
Committee. I am really unable ta 
understand how the Rajya Sabha 
decided to incorporate this clause in 
the Bill.

When we speak of the economic 
condition of our women* the most im­
portant thing that strikes me is our 
succession law. The Christian law of 
succession in this respect is worse than 
our law, which the hon. Minister is 
sponsoring, so far as ladies are con­
cerned. I cannot understand bow 
people speak on economic questions 
and yet do not look at the Bill as it is. 
You, Sir, were the first person to tell 
us that if the House adopted one pro­
vision that by the very fact of marri­
age the husband and wife's property 
would be made Joint, the problem 
would be solved. I made a suggestion 
like that in the House and the hon. 
the Law Minister expressed himself in
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Thakur Das Bfaarfava]
/igreenient with me; but he has not con- 
^sidered t\ie question and only promis- 
êd to consider it at any other time, 

^hen will he consider it? This is the 
important question. We all want 

tnat'Ta^Jies in our country must be 
economically independent. Unless they 
are independent, what is the use of 
passing this clause. This clause will 
make the position worse. Who wants 
divorce? It is the men that want It 
and not the ladies. I think that the 
whole House is practically opposed to 
this clause (k) and 1 have no doubt in 
my mind that clause (k) will be dele­
ted, but what I fear is that instead of 
(k), there will come in (k-1) of Mr. 

'paghuramaiah or of Mr. Venkatara- 
^an . I oppose it tooth and nail. So 
f̂at as the Hindu conception of marri­
age is concerned, so far as the Chrite- 
tian conception of marriage is con­
cerned, indissolubility and union for 
life are the very essence of marriage 
and we have seen that in all the 
clauses every Member of the House 
has made an attempt to say, so far as 
marriage is concerned* that it is not 
only a contractj. but it is a sacred con­
tract to say the least. Why have you 
put in section 28? For three years no­
body will take advantage of it. Why 
have you put all these obstacles? It 
is because that marriage should be 
supported and it should be sacrosanct. 
All the clauses of the Bill only take us 
to this view, but at the same time 
what I am afraid is this. Today you 
are, by passing this clause, weakening 
the conception of Hindu society and 
what has become of indissolubility the 
integral part of our psychology. To­
morrow you will have nothing but 
muta in this country. We know that 
muta is. Under it a marriage can be 
for one night or one hour or one year 
Dr six months. This is the fore­
runner of comt«nlonate marriages. 
If in the public mind you weaken the 
conception of marriage, what is the 
result? In the other Bill, so far such 
a clause as this has not been put in, 
but I am quite sure tf you pass this 
flause here, every attempt will be 
Ijfiade to Introduce it in the other Bill

also. After all. it is not wise to go far 
ahead of the times, ahead of the social 
conscience of the people. It is quite 
right that we all want this law of di­
vorce because it is necessary, but at 
the same time what will be the result? 
You kindly look at the amendment. 
The amendment says that if the 
man and the woman live sepa­
rately for one year and after 
one year they again come up to the 
court and say that they have not been 
able to live together and have mutu­
ally agreed to separate, then the court 
shall say “You are separated” . The 
whole point is that if you say that you 
mutually agree, the other two things 
are only euphemism for the first and 
there is no dilTerence there. There 
are only two parties, the husband and 
the wife, and there is no third party 
at all in the picture so far as appli­
cation for divorce is concerned.

An Hon. Member: Should not be.
Pandit Thakur Das Bhargava: He

forgets that marriage is not an affair 
between two persons only. It is not a 
men contract. It is wrong to think so. 
The children will be there; the society 
is there; the parents are there and all 
the family members are also there. 
Therefore, that marriage is only a 
contract is absolutely wrong. If it is 
an ordinary contract, it can be broken 
by any of the parties unilaterally. 
Damages can be claimed for breaking 
the contract, but nobody says here 
that unilaterally you should cancel 
the marriage.

Acharya Krlpalani: This is the first 
step. Tomorrow they might say that.

Pandit Thalnir Das BliarvaTa: In
a divorce case, the husband the wife 
will be the only parties. What is the 
issue between them? Have they agre­
ed to separate? I know what the 
woman will say. The woman will be 
coerced, undue influence will be used, 
and even monetary considerations will 
come into play. He might say “Take 
this Rs. 50,000 and yt>u agree to sepa­
rate.” She wiU readily agree. What 
would happen then? The issue will 
be if they have mutually agreed. They
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say they have mutually agreed to 
^parate and that they have lived 
separately for a year although they 
might have been living together. 
Who is there to contradict or verify 
this?.

Shri Gadgil. But they are coming 
together for the purpose of signing the 
application.

Pandit Thakar Das Bhargava: When
a person admits anything against him­
self, that is bound to be taken as true. 
In the case of a fraud, the onus to 
prove it is on the party alleging fraud. 
Will the wife be able to discharge that? 
If the court will say “You are bound 
by your application; can you prove 
that fraud has been played on you?’* 
She will not be able to do anything. 
Who are the witnesses in a bed cham­
ber ? My humble submission in a 
matter like this is that if once the 
woman has accepted, it will only mean 
that in every case, without any en­
quiry whatsoever, divorce will be 
granted, which means that you need 
not have all the eight conditions and 
it is enough if you have only the 
mutual consent clause there.

My hon. friend spoke of Malabar 
and other places where this has been 
in existence. As Mr. Thomas pointed 
out, conditions there are different. I 
went through the whole country as a 
member of the Age of consent Com­
mittee for ten months and learnt some 
of the customs in Malabar and other 
places, which are simply revolting. 
Evidence was produced before us that 
according to prevalent custom in cer­
tain communities people were mar­
ried at the age of five or seven 
to girls of fifteen or seventeen, 
so that the wife was not meant 
for the son, but for the father. The 
custom of divorce by mutual consent 
whiich Is another name for license in 
marriage may be there but I am not 
going to accept this custom. If it was 
enacted there, why should the whole 
of the country be bound by such an 
enacted condition of marriage? This 
is not the law anywhere else in the 
world and tHis is not the law in any 
other part of India. We know what

is happening in America. In America* 
45 per cent are having divorces and 1  ̂
you allow this clause of mutual con-' 
sent, it will become 75 per cent. Tak-' 
ing all the circumstances into consi-' 
deration, so far as India is concerned,* 
such a clause is against the very con­
ception of marriage and it is also 
tantamount to wounding the Society 
in a very vital manner and the whole* 
society will revolt against it.

I know the argument that it is only’ 
an enabling measure, but I do not 
know how that argument can be 
pleaded in this House. If it is an en­
abling measure, have you said that it 
will be only confined to such and such* 
people? I know it will be taken ad­
vantage of by everybody. Mr. Ven- 
kataraman says that it is the basis of 
Civil Code of India. If this is the 
basis of Civil Code of India, then I 
do not want such a Civil Code. If 
goes against the very conception of 
marriage so far as the Hindus, thê  
Christians and other religions are 
cbncemed. This Is really going far 
ahead of the times and it is, therefore, 
better if Mr. Venkataraman withdraws 
the amendment so as to give peace to* 
the peoplia of this land. Otherwise, 
many people will feel that this is a* 
thing in which our Parliament is not 
rî ghtly representing oublic opinion.

Shri Biswas: When t  spoke the
other day, I spoke of certain in­
novations which have bî en introduced' 
in the Bill. They were two—one was 
regarding inter-religion marriages and 
the other was a^out registration^ o f  
marriages.

An Hon. Member What 
divorce by mutual consent?

about

Shri Biswas: Now comes a third 
innovation—that was not introduced 
by me—divorce by mutual consent
It was, as I have already pointed out, 
brought forward in the other House 
and It was passed by a majority o f  
twelve—I believe the voting was 57 
against 45.

Shri Pataskar (Jalgaon); Probably 
It was a snap vote.
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position. . {Interruptions).
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Shri Biswas: It came as a dark 
horse but at full gallop. (Interrupt 
tion) and it was greeted with thun­
dering cheers by a certain section of 
the House. If I have correctly judged 
the sense of this House, I believe the 
majority of hon. Members are against 
{Some Hon. Members: No, no.).

Shri Venkataraman: Speeches
might be against the proposal of 
divorce by mutual consent.

Or. Jaisoorya: We deny that.

Shri Biswas: I have not said “ the 
whole House” , but judging from the 
speeches made.....

Pandit Thakur Das Bhargava: This 
is his own view. What is wrong in 
it?

Mr. Deputy-Speaker: Is it not open 
to any hon. Member to say that the 
entire House is in his favour? It 
may be that ultimately the result 
of the division will show on which 
side the voting is there. Why should 
hon. Members be anxious now?

Shri S. S. More: The Law Minister 
should not be so unfair to us.

2  P.M.

Mr. Deputy-Speaker: This is a
measure where every hon. Member 
will have his own say. Such hon. 
Members as have spoken and such of 
those as could not speak within the 
time allotted—all of them have got 
the vote. It is open to the hon. Mem­
ber when he wants to convince the 
House to say that according to him he 
finds so much support. It is r dph to 
the others to say at the time of 
division that there is no support at 
all. Am I to take an intermediate 

voting now? Therefore, let him pro­
ceed; allow him to go on.

Shri Raghavadah (Ongole): The
hon. Law Minister mitfht have been 
Tight or wrong if he had referred to 
the majority of the speakers. I would 
respectfully submit that he went out 
of his way when he said that the 
majority of the people in the House

Mr, Demity-Speaker: Order, order. 
Every hon. Member is entitled to 
judge from the speeches that have 
been made and other things whether 
the majority is in his favour or not. 
After all. the result of the division 
will show it.

Slhri Biswas: I was just stating
winat was my reading of the situation. 
I may be entirely falsified by the 
voie: that is another matter but I am 
entitled to say what I could gather 
from the spoken words but not from 
the unspoken sentiments lying within 
the bosom of my hon. friends.

An. Hoil M ^ b er: They do not get 
a chance.

Shri Biswas: There is an attempt, 
so far as I could see, to keep the wild 
animal, to curb it and keep it within 
bounds. Whether it will succeed or 
not remains to be seen. But I am 
stating the position as it is.

As I stated, this proposal did not 
form part of the Bill. The Bill was 
circulated for oninion. This is a 
matter, therefore, on which public 
opinion could not express itself be­
cause it was not in the original Bill. 
Opinions had been received regarding 
the other innovations but not upon 
this. That is a fact. If consent is 
DUt as the cure to all matrimonial 
difficulties or troubles real or fancied, 
then what is to be the position? There 
can be no doubt that the proposal 
is regarded by many—I am not using 
the expression ‘majority—as wiholly 
repugnant to the concept of marriage 
which has rightly or wrongly held 
sway among the people of India. It 
would be a mistake to think that this 
concept of marriage is based merely 
on superstitious veneration for our 
scriptures. It is more durable, more 
permanent and its foundation are in 
certain basic considerations which 
have found favour and acceptance in 
countries and among people who may 
be supposed to be above any suoh 
weaknesses. I was reading Jeremy 
Bentham last night. He was not a



3103 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2104

man whom you can describe as one 
obsessed with superstitions or ex­
cessive rei?ard for superstition or 
scriptural authority. What do you 

iind there? I will just place some ex­
tracts from his observations. What 
we And is that this new idea of 
divorce by consent as the universal 
salvation of all matrimonial difli> 
€ulties is the specific contribution of 
two of the biggest countries of the 
world. Russia and China...

An Hon. Member: Burma
Scandinavian countries.

and

Shri Blswan: I say these are the 
two biggest countries of the world 
today which have made this specific 
•contribution. I do not know how 
many other countries might have 
copied their example but do not 
please forget that even in these two 
countries they are in the nature of 
experiment*;. In Russia you And that 
they change the law which had been 
Introduced a few years before. What 
does that show? They are not satis­
fied; they are feeling their way and 
they are trying to cover.... ^

SHirlmatl Renu Obakravartty:
Mutual consent still remains...

Shri Biswas: They had to change
the law. I have no time; otherwise I
have got it all here, in this book......
{Interruptions.)

Mr. Depaty-Speaker He is only 
saying that they found with respect 
to one portion of the law there was 
need to change; he feels that this 
also will be changed soon.

Shri Biswas: In this respect I have 
already pointed* out even one of the 
parties could go and say that he or 
she has separated from the other 
spouse and thajt fact will be register­
ed. This registration was enough. 
But they were themselves shocked 
at the result >^lch followed. What 
happened is that they changed the 
law in 1944 and then it was provided 
that divorce should be granted only 
by the courts and only for reasons 
which the court^deems justified. I 
was only drawinir attenUon to the

fact that even in these countries 
where these rules prevail, they are 
malking changes because they knew 
that it was nothing more than an ex­
periment.. ..

Shrimati Benu Chakravartty: But, 
this particular clause..........

Mr. Deputy-Speaker: I am not going 
to allow these interruptions.

Shri Biswas: If you want to intro­
duce divorce by mutual consent, 
many of us might think it is just as 
well to wait and see ihow the experi­
ments have worked in other countries 
and then introduce it itf it is so
satisfactory as some of my friends 
are representing it to be. There is 
nothing to prevent us from bringing 
forward an amendment as Pandit 
Thakur Das Bhargava has pointed 
out so as to bring the law into con­
formity with the law Jn those other 
advanced countries.

Whatever view we may take,
whether we regard marriage as a
sacrament or a contract, we must not 
forget that it is the most ancient and 
the most important and—perhaps we 
may say—̂ he most interesting ol 
domestic relations. Mrs. Chakra­
vartty said that we ought not to dis­
turb the hapoin«»fin of the family. I 
entirely agree: everyone will agree. 
The object of marriage is to produce 
a happy family: the object of divorce 
will also and should also be to avoid 
disturbing the happiness of the 
family. But how are these objects to 
be secured?

Marriage is an institution. Marri­
age and divorce may be looked at 
from two different points of view. 
The status of marriage im recognised 
universally, throughout the world; not 
so divorce: divorce meets with only 
a partial recognition. ' There are 
more than two parties to a marriage 
and that is why you cannot treat the 
marriage as a contract. It is not 
enough to say that it is like an 
ordinary contract which may be dis­
solved by the consent of the con­
tracting parties. That is not the
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position. As a matter of fact there 
is the social aspect. You have got 
to judge matters wifth reference to 
the welfare of the society. We must 
not forget that and that is why in 
every country you have legislation 
coming in for the purpose of regiilat* 
ing marital relations. Otherwise, it 
may have been allowed to be dealt 
with on the basis of an ordinary con­
tract. A and B enter into a con­
tract; A and B decide tomorrow to
break the contract or dissolve the
contract. Well and good. Nobody 
else is concerned. Whatever they do 
is all right. That is not the case with 
the marriage contract. Even if the
marriage is a contract and not a 
sacrament,—I will accept it is a con­
tract—it is not a contract which can 
be dissolved at the sweet wiU of the 
party. That is the point that I should 
like to make. That i^why the 
authorities who are competent to 
speak on the subject have made that 
position perfectly clear. Nobody dis­
putes the necessity of divorce. The 
best form of marriage is a permanent 
union, a life-long union. Even so, 
there are exceptional cases, in which 
divorce should be allowed. These 
are only by way of exceptions. That 
is not a normal condition. That has 
been pointed out. Marriage is not 
just an instrument for the gratifica­
tion of a transient passion. Nothing 
of the kind. So far as the man is 
concerned, he may have no objection. 
What about the woman? I will read 
one passage.

“The woman has yet an 
additional interest in the inde­
finite duration of the marriage. 
Time, pregnancy, nursing, co­
habitation itself, all conspire to 
diminish the effect of her charms. 
She must expect that her beauty 
will decline at an age when the 
energy of the man is still increas­
ing. She knows that having 
worn out her youth with one 
husband, she would hardly find 
another, while the man will ex­
perience no such difficulty.

Accordingly, foresight will dictate 
to her a new clause in the agree­
ment. If I give myself up to you. 
you shall not be free to leave me 
without my consent. The map. 
in his turn, demands the same , 
promise and thus on both sides is 
completed a lawful contract 
founded upon the happiness of 
the parties**.

As he points out later,—
“Love on the part of the man  ̂

love and foresight on the part of 
the woman, the enlightened pru­

dence and affection of the 
parents, all conspire to imprint a 
character of permanency on this 
alliance.”

Dr. Jaisoorya: What was the year
wihen it was written?

Shri Biswas; Bentham; you know. 
If you do not accept Bentham—I do 
not want you to accept—1 am not. 
wiser than Bentham. I am not dis­
puting that for a moment. (Inters 
ruption).

Mr. Deiraty-Speaker: Order, order.

Shri Bisiwas: It is also pointed out 
there that though marfTage for life 
may be a very welcome "union in 
general exceptional cases may arise 
in wfiich the continuance of the 
union would be a source of lasting 
misery to either or both of the part­
ies. Therefore, you must allow 
divorce. This divorce is to be limited 
by conditions. It should not be 
allowed at the mere will, sweet will 
and pleasure of the contracting 
parties. That is the point I am try­
ing to make out. If the authority ot 
persons like Bentham and Shrf 
Banerjee or other competent like 
them to speak on this subject, cannot 
convince them, nothing that I can say 
will convince them.

Dr. Jaisoorya: He is antiquated.
(Interruption.)

Mr. Deputy-Speaker: Order, order. 
The hon. Minister will kindly look at 
the Chair.
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Sliri Biswas: Sometimes, so much 
noise comes from that side ^hat I am 
forced to turn to that side.

Mr. Demify-Speaker: If he looks at 
me. much of this tiifflculty would be 
avoided. Hon. Members ought not 
to be impatient.

Sbri Pataskar: There are some who 
are always impatient.

Shri Biswas: If there is disagree­
ment of a lasting nature between the 
parties, T can understand there can 
be separation, divorce and all that. 
If it is disagreement of a temporary 
character, every attempt should be 
made to bring them together again 
and reconcile them.

What is the consequence of allowing 
divorce by mutual consent? Possibly, 
if the people find that they are free 
to separate wihenever they like by 
mutual consent, marriages will not 
be contracted with that sense of 
solemnity and with that care as 
would otherwise be the case, I should 
also like to quote ^nether authority. 
I do not know if it will have any 
effect on some of my friends.

"‘Generally speaking, the real 
reason why this ground of
•divorce which is apparently so
unobjectionable— (if the parties 
do not choose to live together, 
why should they not be allowed 
to divorce)— îs rejected in most 

systems is because it is thought 
that the consequences of separ  ̂
ation which we may bring about 
by our own choice may well be 
prevented by some care and self­
sacrifice on our part if we knew 
that there is no choice in the 
■matter. Another reason is that 
it is apprehended that marriages 
will be thoughtlessly contracted if 
it can be dissolved by mutual con­
sent.”
That is the point.
Shri Nand La! Shanna (Sikar): On 

a point of order, Sir, what are the 
papers that are being distributed in 
the House?
394 L.S.D.

An Hon. Member: It is not his con­
cern.

An Hon. Member: Whips.
Mr. Deputy-Speaker: What is the 

point of order?

Shri Nand Lai Sharma: Can whips 
he issued in the House in this 
manner?

An Hon. Member: What is the 
harm?

Mr. Deputy-Speaker: Order, order. 
Cannot any hon. Member who passes 
those papers do it more unnoticed?

Shri Syed Ahmed (Hoshangabad): 
It is not a Whip; it is only an advice.

Shri Biswas: I was pointing out 
that on general grounds it is difficult, 
according to my notion, ifo support 
divorce by mutuH consent. At any 
rate, we have not yet arrived at a 
stage when we can confidently re­
commend such a proposal. I am quite 
willing to concede that there may 
be individual cases Wihere possibly 
this will be of advantage to the 
parfies. I know of some of these 
cases myself. As a matter of fact, 
it avoids undue publicity of many 
unsavoury details before the public 
and so on. Sometimes this happens.
I know of a particular case where 
the parties had already agreed that 
they should have a divorce. The 
wife had the papers ready for filing 
her petition for divorce. She actual­
ly wrote to her husband that she was 
going to file a petition in a few days. 
The husband agreed that he will not 
oppose the petition. But, somehow 
the letter which he wrote got into 
other hands. This was a sort of a
lever with the person into whose
hands the letter went and he 
threatened to use it against the wifa 
The wife was prevented from proceed­
ing with her petition. It is a very sad 
case. The girl had married not knowing 
much about the husband. Within a 
month or two, she was affected by a 
very bad type of venereal disease 
which ruined her health. When she
proposed to the husband that she
may be released, from the marital
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bond, the husband was quite willing 
and he said, yes, most certainly, be­
cause he hid a number of women at 
his command, and therefore he did 
not care whether his wife stuck to 
him or not. And so, he Kave hib 
consent at once. Unfortunately, she 
was prevented from getting a divorce 
because that letter, which would 

prove collusion was in other hands. 
In such a case. divorce by mutual 
consent would certainly be very 
welcome. There is no doubt about 
it. It is a very hard case, and if 
there was mutual consent, as ihey 
had already consented, she would 
have got the divorce or /?ot settled 
in life by marrying again and so on. 
So, there will be hard cases, but
the point is this: whether, for the
purpose of individual hard cases, we 
should sacrifice the interests of 
society. That is the main question 
we have got to consider. I am not 
suggesting that you should accept my 
view. Nothing of the kind. You will 
exercise your own judgment. You 
know very well how matters stand. 
You have known many cases. You 
are not bound by the opinion of this 
authority or that authority. You 
are free to vote for yourself. I am
not issuing a whip at all. I^t me
make it quite clear that there is no 
whip. But I say this, that the amend­
ment in the form” in which it has 
come here from the other House 
cannot possibly be accepted. Apart 
from the fact that it is wrongly 
worded, sub-clause (k) itself ought 
to be rejected.

As I pointed out in the other 
House—that is one of the objections 
which I had raised—you have this 
marriage by consent. This clause is 
expressed in such terms. What
about the children? What about the 
other matters for which provision 
has got to be made? What about an
attempt to bring them together? Do 
not make it so easy? You might
make marriage easy, but having 
made marriage easy, do not make 
divorce also equally easy. That

would not be right. You do not cer­
tainly suggest that it should be made 
convenient or possible for a man to 
have as many wives by turns as he 
likes, only if he can get the present 
spouse somehow to give her consent. 
That would not be right. Therefore, 
the safeguards which Mr. Venkatara- 
man has suggested in the amendment 
are very essential safeguards. 
Acharya Kripalani has also stated 
that his amendment is not in con­
flict with that suggested by Mr. 
Venkataraman. He is only suggest­

ing a board of conciliation. (In­
terruptions). The court has to at­
tempt conciliation, but there is noth­
ing to prevent the court from refer­
ring the matter to a board of concilia­
tion. So, there need not be any ob­
jection to the proposal, but that re­
cognises the fundamental fact that an 
attempt should be made to keeo the 
parties together.

Mrs. Chakravartty stated that no 
woman wants to desert the family or 
to desert the husband. I hope that 
was true.

Shrimati Renu Chakravartty: Yes, 
it is true.

Shri Biswas: Yes. and if one could 
make sure that women would not be 
anxious for a divorce at all merely 
on the ground of mutual consent, noth­
ing would make me happier than that, 
but the trouble is, once you have a law 
without any safeguards, then what will 
be the consequential result? That Is 
what we have got to consider.

Shrimati Rena Chakravartty: So
you advocate inclusion of adultery 
for divorce?

Shri Biswas: Because adultery is 
a ground of divorce, therefore it 
follows I am advocating adultery in 
order that the i>arties may get a 
divorce! I do not know what line of 
argument this is. It comes from a 
lady. I have got, therefore, to 
accept it in all humility, but, un­
fortunately. being a man, my Judg­
ment does not take me that way.
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Shri S. S. More: May 1 ask the Law
Minister what safeguards he 
visualises for divorce with consent, 
because he says there might be 
divorce with consent with necessary 
safeguards? What safeguards does 
he visualise?

Shri Biswas: I say if you have 
to have safeguards, the amendment 
of Mr. Venkataraman has suggested 
some safeguards which are the mini­
mum.

Shri S. S. More: Do you accept
them?

Sihri Biswas: It will be for the 
House to decide whether the House 
accepts the principle of divorce by 
mutual consent. If it does, I would 
certainly strongly recommend to the 
House that it accept the amendment 
moved by Mr. Venkataraman. That 
is what I am pointing out. (Inter- 
niptions.)

I believe I have made my position 
perfectly clear in this matter, and sub­
clause (k) must go; that is accepted. 
All the amendments which have been 
tabled regarding sub-clause (k) want 
the deletion of that clause, but all 
that I suggest is...

Shri Raghavachari: May I point
out to the Law Minister that the only 
safeguard that I can read in the
amendment is waiting for one year?

Shri Nand Lai Sharma: That is not 
a safeguard. ^

Shri Biawas: I consider them to be 
safeguards and my suggestion is that 
if you accept the principle of divorce 
by mutual consent, then the least you 
can do is to accept the safeguards 
embodied in Mr. Venkataraman's 

amendment. That is my suggestion. 
(Interruptions) .

Just one word regarding sub-clause 
(k). There are many amendments 
to sub-clause (k). If Mr. Venkata- 
raman’s amendment for deletion of 
sub-clause (k) is swept away, let it

not sweep away along with It his 
other amendment No. 97. That is 
all that I am suggesting. Let that 
stand by itself.

TW : ( ftrw  arnnr- 
Jif— ^ -qfN »r)
WT f  ^  ftrc

Shri Biswas: As regards the other 
amendments also, I am prepared to 
accept (interruptions)......

Mr. Deputy-Speaker: Order, order.
Shri Biswas: There were some

amendments for reducing the perfod 
mentioned in some of these sub« 
clauses— (e), (f) and (g). Five years 
has been mentioned in each o f these.
I am prepared to accept the amend­
ment which suggests three years in 
place of five years.

Shri N. P. 
rose—

Nath want (Sorath)

Shri Biswas: I am calling attention 
to the amendment to clause 33. I 
had referred to it. It provides that:

“Before proceeding to grant 
any relief under this Act it shall 
be the duty of the court in the 
first instance, in every case 
where it is possible .so to do con­
sistently with the nature and cir­

cumstances of the case, to make 
every endeavour to brini? about 
a reconciliation between the 
parties.”

That is amendment No. 521. And 
along with that is amendment No. 
520:

“when divorce is sought on the 
ground of mutual consent, such 
consent has not been obtained by 
force or fraud; and**
That is one o f the matters which 

the court should enquire into.

Shri N. P. Nathwani: On a matter
of information, may I know from 
the hon. Minister what is the attitude
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of the All-India Women’s Council on 
this question of divorce by mutual 
consent?

Shrl Biswas: They are agreed.

](lr. Deputy-Speaker: We have had 
enough discussion over this matter. I 
will put the amendments. First of 
all, let me take up the most con­
tentious portion in relation to sub­
clause (k). There is an amendment 
tabled by Shri Raghuramaiah and 
Shri Venkataraman. Amendment 
No. 327. If that is carried, the other 
amendments to sub-clause (k) will 
disappear, will be out of order.

Shrimati ' Renu Chafcravartty
rose—

Mr. Deputy-Speaker: But if that 
is not carried. I will put the other 
amendments. Nos. 97, 520 and 521. 
Amendment No. 97 relates to clause 

27-A, but this amendment is to clause 
27. Therefore, I shall put this 
amendment No. 327.

Shri Venkataraman: Mr. Deputy-
Speaker, there has been a ruling in 
respect of clause 4 in which the 
Speaker said that if a matter has 
been discussed already and a decis­
ion has been taken, then he would 
not allow any other amendment to 
be placed before the House. At 
present, objection may be taken that 
if amendment No. 327 is accepted and 
sub-clause (k) is deleted, ki pur­
suance thereof my amendment No. 97 
is barred on account of the decis­
ion. I want to make it clear that 
this amendment No. 97 is in substi­
tution of sub-clause (k), but because 
it deals with a separate and a 
different matter, it has been put in 
as a separate clause 27*A, Therefore, 
I would submit that you may put 
amendment No. 97 to the vote of the 
House and if it is not accepted, then 
the other thing may be put to the 
vote of the House. But. if amend 
ment No. 97 is accepted, then auto­
matically this decision will be bind­
ing so far as sub-clause (k) is con­
cerned. I therefore appeal to you to

put amendment No. 97 to the vote 
of the House.

Shri S. S. More: We support that.

Mr. Deputy-Speaker: What does
the hon. Law Minister say on this 
point?

Pandit Thakur Das Bhargava: Sub­
clause (k) ought to be out first.

Mr. Deputy-Speaker: Amendment
No. 327 relates to clause 27 (k).
What Shri Venkataraman says is 
that a vote on this may appear to 
be a vote on the question of reten­
tion of sub-clause (k). In that case, 
the other amendment, i.e., new clause 
27-A may be barred implicitly. I 
would like to hear the hon. Law 
Minister on this point.

Shri Dhulekar: On a point of order.
So far the House has discussed, for 
a number of hours, the question 
whether divorce by mutual consent 
should be permitted or not. Will it 
not be proper to put this question 
first, as to whether divorce by mutual 
consent is accepted by the House or 
not? Then, the other amendments 
may be put to the vote of the House, 
because that will be very clear.

Mr. Deputy-Speaker: I only wanted 
to hear the hon. Law Minister, as to 
whether there is any technical or 
legal objection.

Shri Biswas: Sub-clause (k) intro­
duces divorce by mutual consent. 
ShrJ Venkataraman’s amendment 
hedges divorce by mutual consent. 
If divorce by mutual consent is 
accepted, then, of course, the new 
clause 27-A will have application, 
and this new clause deals with how 
a petition for divorce is to be pre­
sented to the court, how the court is 
to deal with the matter and at what 
stage, whether there should be one 
year’s waiting, and so on. These are 
all the matters provided for in the 
new clause 27-A. But this depends 
upon the principle of divorce by mu­
tual consent being accepted.
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S&rl Dhulekar: That should be 
voted upon first.

Sfim Venkataramaii: Amendment
No. 97 may be put first.

Shri Biswas; Shri Venkataraman's 
suggestion is that if amendment No. 
97 is put before the House, that in­
volves the acceptance of the principle 
of divorce by mutual consent. and 
therefore, it will not be necessary to 
put the other amendments suggesting 
the abolition of sub-clause (k) to the 
vote of the House. That is his point. 

There its a good deal in it, in view 
of the ruling which had been given 
earlier. You can have it either way, 
but there is a good deal in support of 
this view. If you put amendment 
No. 97 to the vote of the House, then 
it does away with the necessity of 
putting any number of amendments 
on sub-clause (k) separately to the 
vote of the House.

Pandit K. C. Shanna (Meerut Distt. 
—South): It is for the Chair to put 
It.

Mr. Deputy-Speaker: It is exactly 
because clauses 27, 27-A and 33 are 
inter-related that they ought not for 
the purposes of voting to be treated 
as different and distinct i>ortions. 
Even if we vote on one amendment,
I will not treat it as debarring the plac­
ing of the other amendment before the 
House for its vote. I will treat tfira 
altogether though for the purpose of 
convenience, they have been put in 
separate compartments.

Therefore, first of all, I shall 
ascertain the view of the House by 
putting the question as to whether 
sub-clause (k) should remain or not. 
Then, I shall put amendments Nos. 
327, 520 and 521.

Dr. Rama Rao; If sub-clause (k) is 
deleted, I hope it will not bar amend­
ment No. 97?

Mr. Depaty^speaker: I have given 
a ruling that it would not be barred.
I shall take all these thre^ clauses

together, and I shall allow the other 
amendments also. Amendment No. 327 
reads:

In page 9,—
(i) line 38, omit ‘or\
(ii) omit lines 39 to 41.

The lines 39 to 41 referred to above 
refer to sub-clause (k) of clause 27. 
By this amendment, they want sub­
clause (k) to be omitted. And they 
have tabled another amendment, viz. 
new clause 27-A, where they provide 
for î t. Though it is an amendment 
seeking to introduce a new clause 
27-A, I shall treat it as an amend­
ment to the same clause, viz., clause
27, for in amendment No. 97, it is 
said:

‘‘In page 9, after line 44, insert: 
‘27A. Divorce by mutual con­

sent:— (1) Subject to...... ’
So, this is practically in substitu­

tion of sub-clause (k) of clause 27.
I shall first ascertain the vote of 

the House regarding the general 
principle as to whether divorce by 
mutual consent ought to be allowed 
or not. Thereafter, I shall put this 
amendment No. 97 to the vote of the 
House, which deals with the circum­
stances under which it should be 
allowed and so on. The vote on 
amendment No. 327 will not bar 
amendment No. 97.

Now, I shall put the question to 
the House. Sub-clause (k) of clause 
27 reads:

“ (k) has lived apart from the 
petitioner for one year or more 
or the parties refuse to live 
together and have mutually con­
sented to dissolve the marriage;'^
If this sub-clause (k) goes, not­

withstanding the going of thac, I shall 
treat amendment No. 97 by Shri 
Venkataraman, which provides for 
divorce by mutual consent subject to 
certain restrictions and conditions, as 
not barred. The question iv:

In page 9,
(i) line 38, omit ‘or';
(ii) omit Hnes 39 to 41.

The motion was adopted.
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Mr. Deputy-Speaker: Now» 1 shall 
put amendment No. 97 to the vot« of 
the House.

Shri Dabhi: I have got an amend­
ment to this amendment. It is
amendment No. 471, which reads:

That in the amendment pro­
posed by Shri R. Venkataraman 
and ^hri Kotha Raghuramaiah 
printed as No. 97 in List No. 3 of 
amendments, in subjection (2), 
for **and that the averments in the 
petition are true’* substitute 
‘That the averments in the
petition are true and that the
consent of either party'to the
petition was not obtained by
force, fraud or misrepresent­
ation/’.
I have added the words ‘Undue 

influence’ after this.

Mr. Deputy-Speaker: But these are 
covered by amendments Nos. 520 and 
521 to clause 33.

Shri Dabhi: It must And a place 
here.

Mr. Deputy-Speaker: It does not 
matter as to where it is provided for. 
It Is provided for somewhere.

Shri Dabhi: I have added the words 
‘undue influence’ also.

Mr. Deputy-Speaker: All right.
You want 'undue influence, force or 
fraud’. Is Shri Venkataraman willing 
to accept it? ^

Pandit K. C. Sharma: On a point 
of order. Once the sub-clause (k). 
which provided for divorce by mutual 
consent, has been dropped, how can 
amendment No. 97 come? It is an 
amendment to sub-clause (k). which 
has been omitted already.

Mr* Deputy-Speaker: I do not know 
whether the hon. Member was or was 
hot present when I gave my ruling on 
this. I have alreeidy ruled that I 
shall allow amendment No. 97, not­
withstanding the fact that amend­
ment No. 327 has been carried. If 
sub-clause (k). is omitted, amendment

No. 97 is for its substitution in a 
modified form. I wanted to take real­
ly the sense of the House,—and not 
sidtetrack the issue,-r-so that hon. 
Members may come to a definite con­
clusion as to whether they do want 
this or not, and if perchance they do 
want it. with what qualifications and 
amendments. So far as the inclusion 
of the words ‘undue influence’ is 
concerned* is Shri Venkataraman 
willing to accept that?

Sliri Venkataraman: So far as
amendment No. 520 is concerned. I 
am willing to accept the inclusion of 
the words ‘undue influence’ along 
with the words ‘force or fraud’.

Mr. Deputy-Speaker: Then, Shri 
Dabhi’s amendment is not necessary.

Shri Dabhi: But my point is why 
my amendment should not be in­
cluded in that amendment of Shri 
Venkataraman

Mr. Deputy-Speaker: There need 
not be any quarrel, because both 
them are' accepted in substance.

Shri V. P. Nayar (ChirayjnkU): 
Why do you exercise undue in­
fluence yourself?

Mr. Deputy-Speaker: Is it the desire 
of the hon. Member that I should put 
it to the vote of the House? Did the 
hon. Member indicate that he will 
move this amendment?

Shri Dftbhi: Yes
Shrt C. C. Shah (Gohilwad-Sorath): 

I think it wiU be ali right to put it 
in clause 33,

Mr. Deputy-Speaker: Shall I put 
it to the House? What is the desire 
of the hon. Member?

Shri Dabhi: I am not pressing it, 
but the words ‘undue influence’ should 
be there.

Mr. Deputy-Speaker: I am follow­
ing every word that is being said. 
Therefore, the hon. Member need not 
repeat it.



2119 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2120

Now the amendment, No. 97. moved 
by Shri Venkataraman and Shri 
Raghuramaiah says:

“27A. Divorce by mutual con­
sent.—(1) Subject to the pro­
visions of this Act TOd to the 
rules made thereunder, a petition 
for divorce may be presented to 
the district court by both the 
parties together on the ground 
that they have been living 
separately for a period of one 
year or more, that they have not 
been able to live together and 
that they have mutually agreed 
that the marriage should be dis­
solved.”

(2) On the motion of the 
parties made riot earlier than one 
year after the date of the pre­
sentation of the petition....

Here I wish to make; a small 
suggestion. In the earlier portion* 
the petition has to be presented by 
both the parties. So, I Would like to 
know whether it is not necessary to 
say here ‘On the motion of both the 
parties’.

Shri Venkataraman: 1 have no
objection. The word ‘both' may be 
added and we may say^on the motion 
of both the parties*.

Pandit Thakur
'Parties' is plural.

Das. Bhargava:

Mr. Depttty-Speakef; *‘On, the 
motion of both the parties made, not 
earlier than one year after the date 
of the presenttftlon of the petition re­
ferred to in sub-section (1) end not 
later than two years after the said 
date, if the petition is not wi^drawn 
in the meantime....

Here should it not be 
by both parties'?

'withdrawn

Shri Venkatar^unaa: ^ think it is 
not necessary because the withdrawal 
can be made by any person. Throu^-

out the section, we have made re­
ference to application by both parlies 
and then renewal by both parties. 
Therefore, by implication the point 
will be covered.

Mr. Deputy-Speaker: Very well.
Then I will put it to the vote of the
House. The question is;

In page 9, after line 44, insert:
“27. Divorce by mutual con­

sent—(1) Subject to the pro­
visions of this Act and fo the 
rules made thereunder, a petition 
for divorce may be presented to 
the district court by both the 
parties together on the ground 
that they have been living 
separately for a period of one 
year or more, that they have not 
been able to live together and 
that they have mutually agreed 
that the marriage should be dis­
solved.”

(2) On the motion of both the 
parties made not earlier than 
one year after the date of the 
presentation of the petition re­
ferred to in sub-section (1) and 
not later than two years after the 
said date, if the petition is not 
withdrawn in the meantime, the 
district court shall, on being satis­
fied, after hearing the parties and 
after mitking such inquiry as it 
thinks fit, that a marritege has 
been solemnized under this Act 
and that the averments in the 
petition are true, pass a decree 
declaring the marriage to be 
dissolved with effect from the 
date of the decree*'.

The motion was adopted.
Mr. Deputy*Speaker: What about

the other amendments to clause 27? 
Does any hon. Member wish to press 
his or her amendment?

Dr. Jaisoorya: I have an amend­
ment, No. 200. It is an addition.

Pandit Thakur Das Blwrgava:
Other amendments have been moved. 
They have to Be voted upon by the 
House.
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Mr. Deiwty-Spcakcr: Whoever
wants his amendment to be put to 
vote, I shall put to vote.

Shri Boffawat: I press my amend­
ment No. 146.

Shri Biswas: I have already stated 
that I accept amendments Nos. 15, 89, 
146 and 412. All these amend­
ments seek to reduce the period from 
five years to three years in clause 
27re). I accept these amendments.

Mr. Deputy-Speaker: The amend­
ments are Nos. 15. 89, 146 and 412.

Shri Venkataraman: Yes. They
deal with the same matter—reducing 
the period in clause 27(e).

Shrimati Renu Chakravartty: We
have got aipendments to the same 
effect. Why should amendments 
moved by Shri Venkataraman and 
others only be put?

Mr. Depoty-Speaker: Merely be­
cause a number of other hon. Mem­
bers have tabled the same amend­
ment, I need not put them.

Shrimati Renu ChakraTartty: But
we have pressed it.

Mr. Depnty-Speaker: All right. I 
will give my ruling on it later. Let 
me first put the amendments. If they 
are carried or rejected, I will then 
say whether the others are barred or 
not.

Shrimati Renu Chakravartty: How
can you say that our amendtnenti 
will not be put to the vole of the 
House?

Mr. Deputy-Speaker: If there are 
two similar amendments relating to 
the same matter. It is open to the 
Chair to take up any one amendment. 
I am not bound to take up the other 
amendment. If these ameiidments 
are carried or rejected. I will then 
consider whether the other amend­
ments are barred or not. That is the 
position. Now, I will take up one 
after the other. The question is:

In page 9, line 20, for “ five years’* 
substitute “three years” .

The motion was adopted.

Shri Venkataraman: Now, all the 
other amendments get barred be­
cause they are the same as the on» 
we passed, that is to say, amendments 
Nos. 89, 146, and 412 are barred.

Mr. Deputy-Speaker: Very well.

Shrimati Renu Chakravartty: 1 ^
cause they have put those amend­
ments, you have taken up only those. 
You should have put all the amend­
ments together.

Mr. Deputy-Speaker: Are they
different from this?

Shri Algu Rai Shastri: They are
the same.

Mr. Deputy-Speaker: If they are 
the same—reducing the period from 
five to three years—then they are 
barred. Now, the question is....

Shri Dabhi: My amendments are 
there.

Dr. Jaisoorya: I have an amend­
ment to clause 27. It is No. 200. It 
has nothing to do with (k). It is a 
completely different proposal which 
I would like to place before the hon. 
Minister. If he accepts it, all right. 
Otherwise, I will not press it.

Mr. Deputy-Speaker: It is an
additional ground for divorce. Does 
the hon. Minister accept it?

Shri Biswas: No, I have told the 
hon. Member that I cannot accept it.

Mr. Depudy-Speaker: Then I need 
not put it to the House.

Pandit Thakur Das Bhargava: 1
have got amendments Nos. 386, 387
and 278 to clause 27.

Shri M. S. Gurupadaawamy: There
is also my amendment No. 411.

Mr. Deputy-Speaker: Let me take
up one after the other.

Pandit Thakur Das Bhargava't 
amendment Not 386 says:

■ _ %
'In page 9, lines S and 6, for "com* 

mitted adultery” substitute “had
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sexual intercourse with any person 
other than the spouse**/

Does it not mean that?
Pandit Thakur Das Bhargava: No.

According to section 497 of the IPC, 
it means a married woman. I want 
to make it clear In this way sexual 
intercourse with any woman what­
soever.

Mr. Deputy-Speaker: Does the bon. 
Minister accept it?

Shrl Biswas: No.
Mr. Depuity-Speaker: The question

is:
In page 9, liteies 5 and 6, lor “com­

mitted adultery” substitute “had sexual 
intercourse with any person other 
than the spouse’*.

The motion was negatived.
Mr. Deputy-Speaker: Then there is 

amendment No. 387.
Pandit Thakor Das Bhargava: You

may not put it.
Mr. Depotgr-Speaker: It* falls

through. Then I take amendment 
No. 278. It says: “such cruelty as 
would render it unsafe for the 
petitioner to live together with the 
respondent” . That means the degree 
of cruelty.

Shri Dabhi: Amendments Nos. 50 
and 51 may be taken up.

Mr. Deputy-Speaker: I shall put
one amendment after another.

When I am placing some amend­
ment. why should he interrupt? I 
shall put his amendments also if 
he wants, afterwards. The question
is:

In page 9, line 18, for “cruelty” 
substitute:

“such cruelty as would render
it unsafe for the petitioner to
live together with the res­
pondent” .

The motion was negatived.

Shri Dabhi: I want my amend­
ments. Nos. 50. 51 and 54 to be put 
to the vote.

Mr. Deputy-Speaker: Are they
covered already? Amendment No.
51 is similar to that of Pandit Thakur 
Das Bhargava. So. it is barred. I 
will put 50 to the vote. The ques­
tion is:

In page 9, omit lines 10 to 16.
The motion was negatived.

Siiri Biswas: Sir. the amendments
which I have announced that I would 
accept are amendments No. 16 to 
clause 27(f) and No. 17 to clause 
27(g).

Shri Dabhi: Sir, amendment No. 54 
has not been put to the vote.

Mr. Deputy-Speaker: All right. I 
will put it.

The question is:
In page 9, after line 44, insert:

“27A. Notwithstanding any­
thing contained in section 27, no 
court shall entertain any petition 
for divorce, if the husband and 
wife have lived a married life for 
a period of twenty years or 
more.”

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 9, line 22, for “five year” 
substitute “ three years” .

The motion was adopted.
Mr. Deputy-Speaker: The question

is:
In page 9. line 26. for “ flv  ̂ years”  

substitute “ three years” .
The motion was adopted.

Shri M. 8. GnnowdaswMny: Sir.
my amendment No. 411 Is to sub­
clause (e).

•Was deemed to have been negatived.
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Mr. Deputy-Speaker: The hon.
Member wants to substitute for sub­
clause (e) by his amendment.

Several Hon. Members: Sir, this
cannot be put because we nave 
accepted three years and he wantM 
Jfive years.

Mr. Deputy-Speaker: The Hous«
having accepted three years this 
will be amended accordingly as Ihrea 
years. "Does he want to press the 
amendment?

Shri M. S. Gurupadaswamy: Yes
Sir.

Shri Biswas: Sir. his amendment
is really to ensure that the person 
must be under care and treatment. 
That I do not accept.

Mr. Deputy-Speaker: The question
is:

In page 9, for lines 19 to 21 sub­
stitute: '

“ (e) is incurably of imsound 
mind and has been continuously 
under care and treatment for a 
period of at least four year* 
immediately preceding the pre­
sentation of the petition; or’'

The motion was negatived.

Shri B. P. Siaha: Sir, I press my 
amendment No. 53.

Mr. Deputy-Speaker: The question
is:

In page 9, after line 41, insert:
“ (1) has not, if female, attain­

ed the age exceeding forty-flve, 
and, if male, exceeding flfty-flve.”

The motion was negatived*

Mr, D^uty-Speaker: Now, I will 
put clause 27, as amended, to the 
vote.

Shri Raghavachari: Mr. Deputy- 
Speaker, may I have some plariflca- 
tion? Some amendments are moved. 
You have put some amendments to 

^ e  House and did not think of the

rest. As I understand the Member 
who has moved an amendment must 
seek the permission of the House for 
the withdrawal of that amendment; 
otherwise, the House has to vote upon 
it, excepting, of course, those that 
are excluded by the amendments 
that are already carried. May I know 
the correct procedure?

Mr. Deputy-Speaker: I am follow­
ing the rules strictly. The hon. 
Member is .himself a lawyer. Al­
though a number of amendments 
have been tabled, I have already read 
out a statement stating the numbers 
of the amendments, out of those that 
have been tabled, that have been 
treated as moved. Then I have asked 
the Members to state which of these 
again have to be put to the House. 
Those that wanted have given out the 
numbers; others have not. They are, 
therefore, impliedly, withdrawn. If I 
had not adopted this procedure, I 
would have called out the other 
amendments and asked whether they 
are withdrawn or not withdrawn. In 
view of the procedure we have adopt­
ed, those amendments which have 
not been put to the House are treat­
ed as having been withdrawn.

The amendments were, by leave 
withdrawn,

Mr. Deputy-Speaker: The question 
is :

“That clause 27, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 27, amended, was added 
to the BilL /  , j t

Shri Biswas: Sir, I accept amend­
ments Nos. 520 and. 521.

Mr. Deputy-Speaker: I will put
amendment No. 520 to clause 33 to 
the House.

Shri Venkataraman: Mr. Deputy- 
Speaker, you will please add (he 
words, *or undue ii^uence’ after 
*fraud\



2127 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2128

Mr. D^uty-Speaker: I will put in 
the amended form. The question is: 

In page 11, after line 16, insert:
*‘ (bb) when divorce is sought 

on the ground of mutual con* 
sent, such consent has not been 
obtained by force, fraud or undue 
influence; and” .

The motion was adopted,

Mr. Deputy-Speaker: The question
Is:

In page 11,-—
(i) in line 8, after “decrees” insert 

“ (1)” ; and
(ii<) after line 24, add:

‘*(2) Before proceeding to 
grant any relief under this Act it 
shall be the duty of the court in 
the first instance, in every case 
where it is possible so to do con­
sistently with the nature and cir­
cumstances of the case, to make 
every endeavour to bring about 
a reconciliation between the 
parties.”

The motion was adopted.

3 P.M.

Shri B. C. Das (Ganjam South): 
Sir, I am pressing amendment No, 
168.

Mr. Deputy-Speaker: I will place 
it before the House. His amendment 
is:

In page 11, omit lines 17 and 18.

These lines are: “ the petition is not 
presented or prosecuted in collusion 
with the respondent.” In clause 33 
it is stated that the court is bound to 
look into this question as to whether 
the petition is presented or prosecut­
ed in collusion with the respondent. 
I am just explaining to the House 
what the amendment is so that they 
may vote on the matter after full 
consideration. Now, if this amend­
ment is accepted it means that even 
if collusion is there, the court is bound 
to give a decree and collusion shall 
not be one of the grounds for reject* 
ing a petition for divorce.

Shri S, S. More: When we have 
once stated that the consent shall be 
there, I cannot understand how this 
collusion can be a ground for rejecting 
a petition.

Mr. Deputy-Speaker: Consent
might be by collusion or the consent 
might be obtained by other means 
that the legitimate means—by pay­
ing money and so on.

Shri S. S. More: For that, ‘fraud* 
is there.

Mr. Deputy-Speaker: ‘Fraud’ is not 
money, ‘force' is not money, ‘undue 
influence* is not money; there may 
be other forms as paying one lakh of 
rupees so that he may take another 
wife.

Pandit Thakur Das Bhargava:
From sub-clause (a) to (J) collusion 
can take place and collusion can be a 
ground for a petition being rejected.

Mr. Deputy-Speaker: The hon.
Member who has tabled the amend­
ment wants that collusion should xiot 
be a ground for refusal of granting a 
divorce.

Shrimati Benu Chakravartty: I
think then, clause 27 should be exempt­
ed. How can you, after having 
once accepted ‘mutual consent* as a 
ground for divorce, say that collusion 
can be a ground for rejecting a di­
vorce being granted?

Mr. Deputy-Speaker: This sub­
clause is not barred by the accept­
ance of ‘mutual consent*. This is al­
together independent. The court 
can refuse a decree for divorce if it 
finds collusion in respect of other 
grounds. The question is:

In page 11, omit lines 17 and 18.

The motion was negatived.

8hrl Itagliavachari: Sir, there is
amendment No. 214.

Shri Venkataraman: Sir, amend­
ment No. 214 moved by Acharya Krl- 
palaril is barred by the acceptance 
o f amendment No. 621.
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Mr. Deputy-Speaker: It may be
cumulative.

Shrl Venkataraman: It would de­
pend on the construction of the clause.

In amendment No. 521 the words 
are:—

*‘it shall be the duty of the 
court to make every endeavour 
to bring about a reconciliation 
between the parties” .

This means that the court itself can 
endeavour, but the amendment of 
Acharya Kripalani is___

Mr. Deputy-Speaker: Will it not 
be an addition?

Shri Venkataraman; No; his amend* 
ment is that the court will necessarily 
have to refer the matter to a Board.

Mr. Deputy-Speaker: My difficulty
is this. Mr. Venkataraman’s amend­
ment says that every effort shall be 
made by the court and if the efforts 
fail jh e y  may proceed to decide. 
Acharya Kripalani's amendment may 
be in addition this that it may be 
referable to those whose advice has 
to be taken. It may be cumulative.

Shrl Venkataraman: The words
used in the amendment of Acharya 
Kripalani are:—

“ ....the court shall first refer 
the matter to a Board of Conci­
liation___etc.”

Mr. Deputy-Speaker: In amend­
ment No. 521 which we have accepted, 
also there are the wprds. “ ....it shall 
be the duty of the court in the first
instance___ ” and therefore one is
overlapping the other. Therefore, I 
do not allow this amendment.

Start Ragtaavaehari: Sir, I want to 
say a few words in support of the 
plea that the amendment is not bar­
red even though you have already 
made up your mind.

^rdar A. S. Saiga! (Bilaspur): Sir. 
you have already given the decision.

Mr. D^nty-Sptekerc Let ut hear 
what the hon. Member has to say.

Shri Raghavachari: Sir, the point 
is this. We have been noticing here 
that they want to accept particular 
amendments and therefore those 
amendments are put first and thus 
exclude all other amendments. This 
is a matter which by itself is not very 
fair, because___

Mr. Deputy-Speaker: Order, order. 
Apart from that, the hon. Member 
used words which are very bad and 
which are \pot parliamentary. When 
there are two amendments relating to 
the same matter, one giving power 
to the court to settle the difference 
and if their efforts fail to proceed to 
decide; and the other one to refer the 
matter to independent bodies who 
should advise the court in the matter; 
now, we will assume that I put 
Acharya Kripalani's amendment first 
and it is carried. Shall not the very 
same hon. Member raise the objection 
that Shri Venkataraman’s amendment 
is barred. Both of them cannot go 
together. How can two horses run 
the coach? I do not understand this 
objection at all.

Shri Raghavachari: What I want 
to submit is this. The amendment 
now accepted leaves the responsibility 
of reconciliation efforts on the court. 
We know that the court’s duty is al­
ways there and it has to take many 
facts into consideration. But, conci­
liation is an effort which should be 
at the persuasion of other persons 
with experience of life and other 
things. If you read this amendment 
of Acharya Kripalani it is stated that 
it must be referred to married people 
and so on. Therefore, there is some 
difference between the two and this 
amendment is not barred.

o
Mr. Deputy-Speaker: I agree that 

one refers to the court and the other 
to an independent body. But, I find 
that bdfth) Mr. Venikataraiman's and 
Adiarya Kripalani's amendments 
want the court or the Board to do it 
in the first instance. When the House 
has aetiept^ Mr. Venkataraman’s 
amendment ISiat the court should do 
it in the firist iiistanee, how can 
Archarya Kripalani’  ̂ amendment to
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refer it to a Board in the first instan­
ce be accepted. Therefore, it must 
have been changed to 'second instan­
ce* which he has not done. Under 
the circumstances I have rightly ruled 
that this amendment is barred.

Shrl B. 0. Das: Sir, then there is 
aipendment No* 169*

Mr. Deputy-Speaker; His amend­
ment is that “ in page 11, after line 
24 insert— provided that all petitions 
shall be disposed of within a period 
of six months from the date of appli­
cation.” If it is not done, then what 
happens? Anyway, I will place it 
before the House. The question is:

In page 11, after line 24 insert:

“Provided that all petitions 
shall be disposed of within a 
period of six months from the 
date of application.”

The motion was negatived,

Mr. Deputy-Speaker: The question
is:

* In page 11,— (i) after line 7, 
insert :

“33. Duty of court in passing 
decrees.—(1) In any proceeding 
under Chapter V or Chapter VI, 
the court shall first refer the 
matter to a Board of Conciliation, 
and the Board shall try to bring 
about conciliation between the 
parties within a period not ex­
ceeding one year and shall sub­
mit the report to the court re­
commending the action to be 
taken in the matter. The court 
shall, after taking into consi­
deration such report, pass 
such orders or decree as it 
thinks fit.” ; and

(ii) for line 8, substitute:

“ (2) In any proceeding imder” .

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 11, for lines 12 to 16, sub­
stitute:

“ (b) where the ground of the 
petition of the husband is adul­
tery, the petitioner had filed a 
complaint against the person who 
committed adultery with the res­
pondent and that such accused 
person was convicted under sec­
tion 497 of the Indian Penal Code 
(Act XLV of 1860) by the crimi­
nal court or was acquitted on 
doubt by such court; or where 
the ground of the petition of the 
wife is adultery she had made an 
application under section 23 of 
this Act for judicial separation 
on such ground ancp the
court granted a decree for
judicial separation; or where 
the ground of the petition 
is cruelty the petitioner made an 
application to the court under 
section 23 of this Act and the
court granted a decree for judi­
cial separation; or where the
ground is desertion under sub­
clause (b) of section 27, the peti­
tioner presented a petition under 
section 22 of this Act for restitu­
tion of conjugal rights and the 
court granted a decree for resti­
tution of conjugal rights, before 
the presentation of the petition; 
and” .

The motion was negatived.

Mr. Deputy-Speaker: The question 
is :

In page 11, omit lines 19 and 20” .

The motion was negatived,

Mr. Deputy-Speaker: The question 
it :

'That clause 33, as amended, 
stand part of the Bill.”

The motion was adopted.

Clause 33, as amended, was added to 
the Bill
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C\2Lusp 2R.— (Restriction on petitions 
for divorce during first 
three years after mar­
riage.)

Clause 29.^  (Remarriage of divotctr 
ed persons.)

Clause 30. —(Court to which peti­
tion should be made,)

Clause 31.— (Contents and veri^ca-
tion of petitions,)

Clause 32.— (Proceedings mxiy be 
in camera,)

Mr. Deputy-Speaker: The House 
will now proceed with the considera­
tion of clauses 28, 29, 30, 31 and 32.

The time allowed is one hour. We 
are now starting this group of clauses 
at 3-10 P.M, and this will conclude 
at 4-10 P.M.

Dr. Rama Rao: If we sit one hour
extra today, we can complete all the 
clauses.

Mr. Deputy-Speaker: Is the House 
in favour of sitting up to 6 p .m . to ­
day?

Several Hon. Members: No, no.
Mr. Deputy-Speaker: The follow­

ing amendments will be moved.
Nos. 159 and 209 which are identi­

cal, 282, 161, 98, 162 and 519 to Clause
28.

Nos. 210, 163, 211, 164 and 445 
which are identical, .284 and 285 to 
Clause 29.

Nos. 511 and 165 to Clause 30.
Nos. 166 and 212 to Clause 31.
Nos. 167 and 213 to Clause 32.
Dr. Rama Rao: I beg to move:
In page 10, line 1, and wherever 

it occurs in the clause for “three
years” substitute “two years.”

Dr. Jaisoorya: 1 beg to move:
In page 10, line 1, and wherevftr 

it occurs in the clause, for “three
years*’ sub^itute “two years.”

Shri Ram Dass (Hoshiarpur—Reser­
ved—Sch. Castes):

I beg to move:
In page 10, line 1 and wherever it

occurs in the clause, for “three
years” substitute “five years.”

Dr. Rama Rao: I beg to move:
In page 10, line 4, for “three years” 

substitute “ two years” .
Shrl S. V. L. Naraalmham: I beg

to move:
In page 10, line 4» add at the end:

“except on the grounds speci­
fied in clause (k) of section 27 
and section 27A:”
Dr. Rama Rao: I beg to move:
In page 10, line 6, for “three years” 

substitute “two years” .
Shri N. P. Nathwanl: I beg to

move:
In page 10. line 4. for “the mar­

riage” substitute:
“entering the certificates of 

marriage in the Marriage Certifi­
cate Book:”
Shri Raghavachari: I beg to move:
In page 10, lines 26 and 27, omit 

“either there is no right of appeal 
against the decree or if there is such 
a right of appeal.”

Dr. Rama Rao: I beg to move:
In page 10, lines 29 and 30, omit 

“and one year has elapsed there­
after but not sooner,”

Dr. Jaisoorya: I beg to move:
In page 10, lines 29 and 30, for **and 

one year has elapsed thereafter” sub­
stitute “and six months have elapsed 
after dissolution.”

Shrimatl Renu Chakravartty: I
beg to move:

In page 10, line 29, for “one year” 
substitute “six months” .

Shri M. L. Agrawal: I beg to move: 
In page 10, line 29, for “one year” 

substitute “six months” .
Shri Ram Dass: I beg to move:
In page 10, line 29, for “one year** 

substitute “ three years” .
In page 10, after line 31, add:

“Provided that where the hus­
band has obtained divorce he 
shall make provision for the main­
tenance of the divorced wife for 
three years, in case she is not 
earning her living.”
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Shri R. D. Mlsra: I beg to move:
In page 10, line 35 and wherever 

it occurs in clauses 31, 33, 35, 36, 37, 
38 and 40 after “Chapter VI*’ insert 
“or Chapter VI-A*».

Shrimati Rena Chakravartty: I
beg to move:

(i) In page 10, line 45, add at the
end:

'*and all such petitions shall 
be disposed of within six months 
and if an appeal is preferred it 
shall also be disposed of within 
another six months.”

(ii) In page 10, lines 48 to 50, omit 
“and shall also state that there is no 
collusion between the petitioner and 
the other party to the marriage/'

Dr. Jaisoorya: I beg to move:
In page 11, after line 4, add:

“ (3) All matters matrimonial 
under dispute under this section 
shall be referred to a specially 
trained social worker attached 
to the High Court within juris­
diction, who shall recommend to 
the Court the desirability or other­
wise of granting relief from the 
sociological aspect.”
Dr. Rama Rao: I beg to move:
In page 11, lines 6 and 7, omit “ if 

either party thereto so desires or if 
the district court so thinks fit to do.”

Acharya Kripalani: I beg to move:
In page 11, line 7, add at the end;

“and no part of such proceed­
ings shall be published in any 
shape or form except with the 
permission of the court.”
Mr. Deputy-Speaker: The amend­

ments which have been moved are 
placed before the House for discus­
sion : '
* Shri N. P. Nathwani: I have tabled 

an amendment No. 519.
Mr. Deputy-Speaker: Why was a 

chit not passed on to the Secretary, 
that the hon. Member wishes to move 
it.

Shri N. P. Nathwani: It is a purely 
verbal amendment and it is very ne­
cessary. ^

Mr. Deputy-Speaker: Many things 
may be necessary. Unless previous 
intimation is given, I would not take 
an amendment as having been moved.

Shri Biswas: I am prepared to ac­
cept that amendment, if it will 
save the time of the House.

MJr. Depaty-Speaker: I am prepar­
ed to make an exception in the pre­
sent case; but I will not allow this in 
future.

Shri Raghavachari: I only wish to 
say a few words: I do not wish to 
take up the time of the House. I 
have given notice of an amendment 
to clause 29, No. 210, suggesting the 
deletion of the words ‘‘either there is 
no right of appeal against the decree 
or if there is such a right of appeal” . 
These words to my mind appear to 
be unnecessary, and do not serve any 
purpose.

The other amendment of which we 
have given notice is No. 213, to clause 
32 suggesting the addition of the 
words “and no part of such proceed­
ings shall be published in any shape 
or form except with the permission 
of the court.”

You know. Sir, that much of these 
matrimonial cases and proceedings 
in courts often assume very good food 
and material for the newspapers, 
apart from the consequences which it 
might produce upon the parties. 
Therefore, it is very essential that 
publication of it must be only with 
the permission of the court.

Shri Biswas: In regard to amend­
ment No. 210, moved by the hon. 
Member, I may point out that these 
words are necessary. We have de­
fined district court to include the 
small court if Government so desires. 
It is not possible to say whether in* 
all cases there is bound to be a right 
of appeal. Therefore, these words 
are necessary: at any rate there is no 
harm in retaining these words.
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Shri C. R. Chowdary: Sir, I have
* moved an amendment to clause 28, 
No. 98 suggesting the addition of the 
words “except on the grounds speci­
fied in clause (k) ot section 27 and 
aection 27A.” Under clause 28 the 
period prescribed for the filing of a 
petition for divorce is three years. In 
-case of mutual consent, where the 
parties agree to get themselves sepa­
rated and have a decree for divorce, 
these three years* period is un­
necessary and may work hardship 
on  the parties. My amendment sug­
gests that this three year period 
should not be made applicable to 
parties agreeing to separate by con­
sent and should be exempted from the 
operation of clause 28.

M r. Deputy-Speaker: I will now 
put the amendments to the vote of 
the House: The question is:

In page 10, line 4, for “the mar­
riage” substitute:

“entering the certificate of mar­
riage in the Marriage Certificate 
Book:

The motion was adopted.

M r. Deputy-Speaker: The question
is:

In page 10, line 4, add at the end:

“except on the grounds speci­
fied in clause (k) of section 27 
and section 27A:*\

The motion was negatived,

M r. Deputy-Speaker: To avoid any 
objection from Mr. Raghavachari, I 
will put to vote all the other amend­
ments because they have been moved. 
The question is:

In page 10, line 1 and wherever it 
occurs in the clause, for “three years” 
substitute “two years” .

The motion was negatived,

M r. Deputy-Speaker: The question
is:

In page 10, line 1 and wherever it 
occurs to the clause, for “three years” 
rsubstitute “ five years” .

The motion was negatived.

M r. Deputy-Speaker: The question
i s :

In page 10, line 4, for “three years’* 
substitute “two years.”

The motion was negatived.

M r. Deputy-Speaker: The question
is :

In page 10, line 6, for “ three years” 
substitute “two years” .

The motion was negatived.

M r. Deputy-Speaker: The question
i s :

“That clause 28, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 28, as amended, was added 
to the Bill

M r. Deputy-Speaker: I am now
taking amendhient No. 163 to clause 
29 for putting it to the vote of the 
House.

D r. Rama Rao: I would like to say 
a few words on this amendment of 
mine.

Mr. Deputy-Speaker: Let me make
it clear. The clauses 28 to 32 i\re 
taken together and hon. Members 
wanting to speak on any of amend­
ments to these clauses should take all 
of them together. That is the prac­
tice that I have been adopting so far 
because these clauses have been put 
into one giv)up. If, however, Dr. 
Rama Rao wants to speak on his 
amendment, I have no objection, be­
cause there has been some misunder­
standing of the position on hi!s part.

D r. Rama Rao: i want to appeal to 
the Law Minister to accept my amend­
ment No. 163. The amendment is 
simply this. After all the trouble, 
they obtain a divorce, and why should 
the Law Minister compel them to wait 
for a period of one year if they want 
to marry again. Before divorce, of 
course, it is a step of caution. After 
divorce has been granted, and after 
all this heartburning, why should they
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wait unnecessarily for one more year 
and lose whatever chances hr.ve
of a marriage?

Shrl Biswas: The object is to 
prevent persons marrying in indecent 
ways. This provision is there in the 
existing Divorce Act, where the period 
of waiting is six months. Now, of 
course, there is no decree nisi follow­
ed by a decree absolute. Therefore, 
we have increased the period of six 
months to one year, and that is a 
recognised practice everywhere.

Dr. Jaisoorya: May I ask whether
six months is too indecent?

Mr. Deputy-Speaker: The question
is:

In page 10« llnt.j 29 and 30, omit 
“and one year has elapsed thereafter 
but not sooner,” .

The motion was negatived.

Dr. Jaisoorya: My amendment No. 
211 suggests six months instead of 
one year.

Shri Biswas: The same argument
applies to 211 also.

Dr. Jaisoorya: In that case, you 
need not put it to the vote. ^

The amendment was  ̂ by leave, with­
drawn.

Mr. Depnty-Speaker: The question

In page 10, lines 26 and 27, omit 
“either there is no right of appeal 
against the decree or if there is such 
a right of appeal/’ .

The motion was negatived.

Mr. Deptuty^peafcer: Only hon.
Members who are there can withdraw 
their amendments. If they are not 
here, the only course for roe iiB to put 
those amiendments to the vote of the 
House. Ilie question is:

In page 10, line for *%ne year” 
substitute “six nK>nths” .

394 L.S.D.
The motion was negatived.

Mr. l>eputy-S9 eaker: The question
IS-

In page 10. line 29, for “one year*' 
substitute “ three years” .

is:

The motion was negatived.

Mr. Deputy-Speaker: The question

In page 10, after line 31, add:
“provided that where the hus­

band has obtained divorce he shall 
make provision for the main­
tenance of the divorced wife for 
three years, in case she is not 
earning her living.”

The motion was negatived.
Mr. Deputy-Speaker: The question

is:
“That clause 29 stand part of 

the Bill.”
The motion was adopted.

Clause 29 was added to the Bill.

Mr. Deputy-Speaker: The question
is:

In page 10. line 35 and wherever 
it occurs in clauses 31, 33, 35, 36, 37, 
38, and 40, after “Chanter VI” insert 
“or Chaoter VI-A” .

The motion was negatived.
Mr. Deputy-Speaker: The question

is:

In page 10, line 45, add at the end:
“and all such petitions shall be 

disposed of within six months and 
if an appeal is preferred it shall 
also be disposed of within an­
other six months.”

The motion was negatived, 
Mr, Deputy-Spe^er: The question

is:
•That clause 30 stand part of 

the Biai.”
The motion was adopted.

Clause 30 was added to the Bill,
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Mr, Deputj-Speaker: Amendment
No. 212 suggests something like a 
Conci])iation Officer or a Divorce 
Advisory Officer. The question as:

In page 11, after line 4, add:
“ (3) All matter's matrimonial 

under disimte under this section 
shall be referred to a specially 
trained social worker attached 
to the High Court within jurisdic­
tion who shall recommend to the 
Court the desirability or other­
wise of granting relief from the 
sociological aspect.*’

The motion was negatived.

Mr, Deputy-Speaker: The question

In page 10, lines 48 to 50, omit 
“ and shall also state that there is 
no collusion between the petitioner 
and the other party to the marriage.”

The motion was negatived.

Mr. Depaty-Speaker: The question

“That clause 
the BiU ”

31 stand part of

The motion was negatived.

Clause 31 was added to the Bill.

Starimati Jayaahri rose —
Mr. Depaty-Speaker: The hon. Mem­

ber has miissed the bus. The question 
is;

In page 11, lines 6 and 7. omit “ if 
either party thereto so desires or if 
the district court so thinks fit to do.**

The motion was negatived,
Mr. Depaty-Speaker: The nuestion

is:
In page 11, line 7, add at the end;

“and no part of such proceed­
ings shall be published in any 
shape or form except with the per­
mission of the Court.*’

The motion wa$ negatived.

is;
Mr. Deputy-Speaker: The question

“That clause 32 stand 
the BiU.”

part of

The motion was adopted.

Clause 32 was added to the Bill.

Mr. Depnty-Speaker: We have dis­
posed Of this group in less than twenty 
minutes. The House will now take 
up the next group of clauses, 1, 2, 35 
to 50 and Schedules.

[P andit  T h ak u r  D as  B hargava in  the 
Chair"]

Clause. 1, 2, 35 to 50 and Schedules 
and Enacting Formula.

Mr, Chairman: In regard to clauses' 
35 to 50 and schedules, and also 
clauses 1 and 2 and Enacting Formula, 
the following amendments have been 
received and they will be moved.

Clause 2; 337
Clause 36: 100, 472, 171, 172 and 170.
Clause 37: 173
Clause 38: 216, 174.
Clause 40: 473, 218.
Clause 41: 219.
Clause 43; 399.
Clause 46: 220.
Clause 50: 102.

The First Schedule;
485.

484. 474, 475.

The Fourth Schedule; 477.

Shrlmatl Renu ChakmTartty: I
to move*:

beg

In page 2, for lines 5 to 0, substi­
tute:

*‘ (f) ‘degrees of prohibited re­
lationship’ refers to cases where 
one of the parties is a lineal as­
cendant of the other, or was the 
wife or husband of a lineal as­
cendant or decendant of the other, 
or where the two are brother and 
sister, imde and niece, aunt and

*Deemed to have been negatived
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nephew or the children of two 
brothers or of two sisters unless 
the law or any custom or usage 
having the force of law governing 
the parties permits of a marriage 
between the two;” .

Shri Mnlchand Dube: 1 beg to move: 
In page 11, after line 48, add:

“Provided that no order for 
maintenance and support shall 
be made it the wife has been 
found to ffave committed adultery 
or if the decree is founded on 
any of the grounds specified in 
clauses (b), (f), (i), (j) or (k)
of section 27.’»

Shrlmati Renu Chakravartty: I beg
to move:

In page 12, lines 7 and 8, for **is 
not leading a chaste life” substitute:

“is leading the life of a con­
cubine Or a prostitute” .

Dr. Rama Km: I beg to move.

In page 12, lines 7 and 8, for “not 
leading a chaste life” substitute:

“ living with another man us
wife, or as a concubine or as a 
prostitute/"

Sbrl Bogawat; I beg to move:

In page 11, line 48, add at the end:

“ and similarly order that the 
wife shall secure to the husband 
who is unable to maintain him­
self, for his maintenance and sup­
port such sum and for such period 
having regard to the wife’s pro­
perty and income she gets” .

Sbrimail Jayasbrt: I beg to move:

In page 1̂ , lines 7 and 8, for “ iHs 
not leading a chaste life” substitute:

“is living with another man ai 
his wife” .

Shrlmati Rena Chakravartty: I beg 
to move*: ,

In page 12. for clause 37, substitute:

“ :n. Custody of Children.-‘ln 
any proceeding under Chapter V 
or VI the district court shall ordi­
narily give the custody of minor 
children upto the age of twelve 
years to the mother, after which 
age the wishes of the children 
shall be given due considleration 
in settling their custody. With 
regard to maintenance and edu- 
ciition of minor children the court 
may from time to time make such 
provisions in the decree as may 
seem just and proper with respect 
to the maintenance and edVica- 
tion Of minor childten, consistent­
ly with their wishes wherever 
possible.”
Shri Raghavachari: I beg to move:

In page 12, line 27, for “ninety*’ 
substitute “sixty” .

Shrimati Renu Chakravartty: I beg
to move"**:

In page 12, after line 27. insert:

“Provided further all appeals 
shall be disposed of within a 
period of six months from the 
date of appeals.”

Shri Moleliand Dube: I beg to move:

In page 12, after line 46. insert:

“ (cc) bringing about a recon­
ciliation between the parties;” .

In page 13, omit lines 1 to 3.

In page 13, line 8, after “any” in­
sert “other’’ .

raadit Tbakur Das Bbargava: I
beg to move:

In page 13« after line 23, add
‘Provided? that the offence of 

bigamy shall not be deemed to
•̂ Deemed to have been negatived.
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[Pandit Thakur Das Bhargava]
have been committed by any per­
son who contracts a marri^e 
during the life-tim e of a form er 
husband or wife of such husband 
or wile at the time of the subse­
quent marriage shall have been 
continually absent Crom such 
person for the space of seven years 
and shall not have been heard of 
by such person as being alive 
within that time provided the per­
son contracting such subsequent 
marriage shall before such mar­
riage tak es Dlace inform  the per­
son with whom such marriage is 
contracted of the real state of 
facts  so far as the sam e are 
within hi-s or her knowledge.”

Sbri Raghavachari: I beg to move:

In page 13. line 45, omit “truth of 
the” .

Shri H. N. Mokerjee (Calcutta 
North-East): I beg to move*:

In page 15, line 7, after ‘"law” in­
sert:

“and all existing marriages to 
which the Indian Divorce Act 
would be applicable if proceed­
ings were taken for any relief 
thereunder**.

Dr. Rama Rao: I beg to move'*':

In page 16, omit line 15.

Shri Muldiand Dube: I beg to
move: •

*(i) In page 16, after line 37, insert:

'*17A. Female descendants of 
the father, grand-father or great 
grand-father howsoever low whe­
ther in the male or tamale line 
Of descent.”

(ii) In page 16. after line 37, insert.

'^17AA. Male descendants of the 
father, grand-father and great

grand-father howsoever low whe­
ther in the male or female line
of descent”
Dr. Rama Rao: I beg to move“ :

In page 17, omit line 12.

Shri Molchand Dabe: I beg to
move:

In page 19, line 8, after **8ection 
ir* insert “on oath or solemn affir­
mation” .

Mr. Cfaairman: The amendments that 
have been moved are now placed 
before the House for discussion.

Now let us take up clause 34. There
is no amendment to clauses 34 and 35.

Clauses 34 and 35 were added to the 
Bill.

Clause 86,«— (Perrmnent alimony and 
maintenance'h-^^ontd.

Mr. Chairman: Now the House will 
proceed with discussion on clause 36.

Shri Bogawat: Sir, i have moved an 
amendment 10 this clause, No. 170.

Und'er this clause we are giving to 
the court powers to allow alimuny and 
maintenance to the wife. So far as 
the question of wife is concerned, it 
is all right to allow a portion of the 
property of the husband and also al­
low monthly allowance or alimony to 
the wife but now these are days of 
equality. We are, according to our 
Constitution, giving equal rights to the 
ladies. Supposing a man is crippled, 
is a leper ot a lunatic and not able to 
maintain himself and without any pro­
perty, and if the lady i-s earning—‘the 
lady who wants the divorce and sepa­
ration from such a husband she has 
got some property or some service and 
is in a good positk>n, is it not also 
the duty of the wife to maintain such 
a husband?

An Hon. Member: Absolutely.
Sbri Bogawat: I think in such cir­

cumstances we must also put some 
responsibility on the wife who is in

♦Deemed to have been negatived.
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a better condition and who is neglect­
ing the husband because ne is in such 
circumstances. I have moved my 
amendment No. 170 to the elfect that 
at the end of line 48 in paRe 11 the 
words may be added:—“and similarly 
order that the wife shall secure to the 
husband who Ia nn»hlp molntain 
himself for his maintenance and sup­
port such sum and for such period, 
having regard to the wife’s property 
and in-come she gets.” Here also I have 
not stated that we should put a charge 
upon the property of the wife. It is 
the first duty of the wife who is m a 
better condition and who has Kot pro­
perty to maintain the husband who 
is in a peculiar state. So, without 
making a long speech, may I request 
the hon. Law Minister to consitier my 
amendment which is also very useful 
as the husband who is in a i>eculiar 
state of condition atod who fs unable 
to maintain himself may not have the 
means to support himself. In such 
circumstances, I would tecfuest the 
hon. Law Minister to consider my 
amendment which is not very harsh. 
It is also according to our Hindu 
society...

An Hon. Member: Constitution of
India and equality also.

I^ri B6s;awat: So it Is the bounden 
duty of the wife to maintain her hus­
band if she is in a position to do so 
and* if she has her property cr ii she 
Is in service.

Shri Mulchantf 6ube: My amend­
ment No. is 472. It reads “Provided 
that no order for maintenance and sup­
port shall be made i*f the wife has been 
found to have committed adultery or 
if the dtecree Is founded on any of the 
grounds speei!fled in clauses (b), (f),
(i). (j) or (k) of section 27.” My sub­
mission is that if the wife has been 
found* iwllty of these offences, then 
In that casii slie sfk>uld no*̂  be ^titled 
^  any msittitenance after tfie decree 
has been passed. That is all I have to 
say in support of it.

Mr. ClulniMK Shrimati Renu Chak-
ravartty and Shri Das are not In their

seats to speak on their amendment No. 
171. Sc we can go to amendment No. 
172 of Dr. Rama Rao.

Dr. Rama Rao: You can put it to
the vote

Mr. Chaiiman: I have received notice 
of another amendment No. 100, from 
Shrimati' Jayashri.

Shrimafi Jayashri: I would like to 
appeal to the hon. Members here to 
substitute the words on page 12, lines 
6 and 8 reading tlius: “is living with 
another man as his wife.” The words 
bi sub-clause (S) are not very clear. 
It rea^s ‘not leading a chaste life*. 
They are very vague and for trifling 
things, I think our society will blame 
the women and she will be deprived 
o£ the alimony and thus she wi'U 
suffer. Besides, in the present society 
she has to depend on the husband’s 
property; she is not independent and 
her children are to be maintained. 
Looking to all these, I would lifce the 
hon. Law Minister to define ‘leading 
a chaste life* in whatever way this 
can be substituted*. There is aiiother 
amendment by Shrimati Renu Chakra- 
vartty and her wordings are better, I 
should say. She wants to substitute 
this by “is leading tHe Ufe of a con­
cubine or a prostitute” . If these words 
are substituted, the meaning will be 
more clear instead of these words 
‘leading a chaste’ Ufe’ . I would re­
quest that these words should be 
substituted by the words ‘is leading 
the life of a concubine or a prostitute.”

Sbri Biswas: I shall deal with these 
amendments one after another. I will 
take Mr. Bogawat’s amendment first 
“The wife shall be required to pay 
to the husband who is unable to 
maintain himself for hts maintenance 
tnd support such sum and tor such 
t^^iod having reiieurd to the wife’s pro- 
I^t^y and income she gcfts.” It is not 
usual for the wife to pay alimony to 
the husband, that has never been the 
pi^actice anywhere.

Shit Bogsnrat: I say the sâ ne thing.
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Shri Biswaa: This CLuestion was dis­
cussed at great Length in the Joint 
Committee. The Joint Committee de­
cided to retain this clause, it you 
look at the dictionary, vou will find 
that alimony is pixjvision made by the 
husband lor the wife while the mari­
tal relations continue to exist. After 
all. it is a question of maintenance, 
not alimony.

Shri Syamnaadan Sahaya (Muzal- 
farpur Central): He is willing to change 
the word* into “maintenance'*

ShH Bogawat: Yes.
Shri Biswas : If you look at the

MatriTnonial Clauses Act of England, 
there is also distinction .-maintained 
between alimony and maintenance.

Shri Bogawat: I have not said *'ali-
m oney” . I have said only “ m ain ­

ten ance.”

Shri Biswas: It comes under Alimony 
and maintenance. There is no reason 
why he should be called uoon to pro­
vide maintenance for the wife. Main­
tenance arises only when the marriage 
Uf dissolved. In the Divorce Act. this 
is the word? whi*ch has been used.

Bhrt Tlilmfliaiah (Kolar—Reserved 
—5ch. Castes): Suppose the property 
Is in the name of the wife.

Shri Biswas; The next. amendment 
is that of Shri Mulchand Dube, The 
court has di'scretion in all these mat­
ters. The amendment seeks to add a 
proviso:

“Provided that no ord'er for 
maintenance and support shall be 
made if the wife has been found 
to have committed adultery or if 
the decree is founded on any of 
the grounds specified' in clauses 
(b), (f), (i), (J) or (k) of section 
27.**

The whole thing unnecessary. The 
court has got discretion. The court 
will take these things into account.

The next amendment is that of 
Shrimati Jayashri. She says that the 
wording “Is not leading chaste life*’ is 
not a happy expression, but that Ihe

wording should be ‘‘is living with an­
other ^ n <  ;as his wifle” . If she is 
living with another man as his wife, 
she should have re-married him. If 
she marries, under the clause, the 
order will stand cancelled. It  on the 
other hand, she lives as a concubine, 
then, she is not living a chaste life. 
She has put me in the honis of a 
dilemma. I cannot accept this amend­
ment.

Shri Mulchaiid Dnbe: May I bring 
to the notice of the hon. Minister that 
the court does not seem to have been 
given any discretion in the matter. 
What is said is,—

“Any Court exercising Jurisdic­
tion under Chapter V or Chapter 
VI may, at the time of passing 
any decree or at any time subse­
quent to the decree, on application 
made to it for the purpose, order 
that the husband shall secure to 
the wife for her maintenance and 
support, if necessary../’

Thi« clause 36 does not seem to have 
given any discretion to the court In 
the matter, that is. to give a decree 
for maintenance and support for 
sufficient cause. Even that is not 
there. It is not even mentioned that 
he should take this matter into con­
sideration. All the matters that have 
to be taken into consideration at the 
time Of granting maintenance are not 
mentioned* in the section.

Shri Biswas: I would like to draw 
the attention of the hon. Member to 
sub-clauses (a) and (e) of clause 38. 
It reads

“ In any proceeding under Chap­
ter V or VI. whether defended or 
not, if the court is satisfied that.—

(a) any of the ground^ for 
granting relief exists: and

(e) there is no other legal 
ground 'why the relief' sliotild nbt 
be granted.”
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That vests sufficient discretion in the 
court.

Shri Mttlchand Dube: That is lor 
passing of the decree. That is not for 
the purpose of granting maintenance 
or support. That is a different mat­
ter. Maintenance is being granted 
after the decree is passea.

Shri Biflwao: The word 'decree* does 
not occur in clause 33. The wording 
is:

any proceeding under Chap­
ter V O r  Chapter VI,

«  • «  *
...in such a case, but not other­

wise. the court shall decree such 
relief...”

'Decree such relief does r*v̂ t mean 
that it will pass a decree for dissolu­
tion of marriage and consequential 
reli'efs.

Shri Mulchand Dube: I think the
hon. Minister has not still caught my 
point. The court may do certaii;x 
things at the time of the passing o| 
the decree. Under 'Clause 36, the 
court is in a position to grant main­
tenance after the passing of the 
decree.

Shri Biswas: The wording is; *'In 
any proceedings” . At any stage.

Shri Mulchand Dube: We are refer­
ring to the powers of the court after 
a decree has been passed al»3.

Shri Raghavaehari: Clause 33 says:

' ‘ In jjny proceeding under 
Chapter V or Chapter VI......

Mr. Chairman: Order, order. We ate 
now considering Chapter VII, The 
worijs here are. Chapters V and VI.

An Hon. Member: Alimony is in
ChcuDters V and VI.

. Mr« Chairmptn: We are on Chapter
vn.

Shri Venkalaraman; I would Uke to 
draw your attention to one tiling. The 
clause says:

“Any Court eafcercising juris­
diction under Chapter V or Chjp- 
ter VI may, at the time of passing 
any decree or at any time subse­
quent to the decree, on tipplica- 
tion made to it for the purpose* 
order that the husband shall 
secure..........••

That means that the court has discre­
tion either to order or not to order.
Simply because the word ‘shall’ is 
used, it does not mean that the court 
is bound to grant maintenance.

Mr. Chairman: I ,«}hall put these
amendments to the vote of the House 
The question is:

In page 11, line 48. add j>t the end:

“and sitnilirly order that the 
wife shall secure to the husband* 
who is unable to maintain him­
self, for his maintenance and sup­
port such sum and for such period, 
having regard to the wife’s pro- 
I>erty and income she gets.”

The motion was negatived,

Mr. Chairman: The question is:
In page 12, lines 7 and 8, for “not 

leading a chaste life” substitute:
“living with another man as 

wife, or as a concubine or as a 
prostitute/’ .

The motion urns negatived.

Mr. Chairman: The question is:
In page 12, lines 7 and 8. for “is 

not leading a chaste life” substitute;
“ is leading the life  of a con­

cubine or a prostitute” .
The motion was negatived.

Mr. Chairman: The question is:

In page H> after line 48, add:
“Provided that no order for 

maintenance and support shali be
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[Mr. Chairmani
made if the wife has been found 
to have committed adultery or 
if the decree is founded on any 
of the grounds specified in clauses
(b), (f). (i). (1) or (k) of section 
27.’*

The motion was negatived, 
Mr. Ctiainnan: The Question is:

In page 12, lines 7 and 8, for **is 
not leading a chaste life” substitute:

‘‘is living with another nvan as 
his wite” .

The motion was negatived.
m

Mr. Chairman: All the amendments 
are lost. The question is:

*That clause 36 stand oart of 
the Bi’ll '»

The motion was adopted.

Clause 36 was added to the Bill
Claiuie Zl.— {Custody of C h ild fw i)—

contd.
Mx. Chaihnan: Clause 37. Amend­

ment No. 173. I shall out the clause. 
The question is:

“That clause 37 stand oart of 
the BUL”

The motion was adopted.
Clause 37 was added to the Bill, 

Clause Zi, (Enforcement of and ap  ̂
peal from decreases and orders)— 
contd.

Mr. Chairman:
ment No. 216.

Clause 38. Amend-

Shri Baffhayaelurl: My amendment
is No. 216. Qau^e 38 relates to ai>- 
peals. I only wish to amehd. thus: 
lor “ninety” substitute “slxty^. Th^ 
clause says:

“Provided that every such ap­
peal shall be instituted within a 
period of ninety days from the 
date of the decree or order.’*

For these appeals, sixty diiys will be 
sufficient. Nine^T wohM nnlr he 
prolofigfa^ the tlnii. 1 wOmXt that 
for all reasonable preparation, libcty

days would be suflBcient and I want 
to reduce the period of ninety days 
to sixty.

Shri Biswas: Ninety diays seems to 
be more reasonable than sixty. Why 
do you insist on sixty days?

Shri RaghaYachari: These are ap­
peals to the district court.

Sardar A. S. Saigal: Let us give
more time.

Shri Biswas: We thought that this 
was more reasonable and that is why 
we put it.

Mr. Chairi^n: The q\iestion is:

1̂ 1 page 12, line 27, for “ninety’’ 
substitute “sixty” .

The motion was negatived.
Mr. Chairman: The Question is:

“That clause 38 stand part of 
the Bill.”

The motion was adopted.

Clause 38 was added to the Bill.

Clause 40.—(Poioer 0/  High Court to 
make rules regulating procedure)
—contd.

Shri Mttlcliand Dube: My amend­
ment i s : *

In page 12. after line 46, insert:
“ (cc) bringing about a reconci­

liation between the parties;”
In the rule-makin« powers of the 

High Court it should be spedfled 
that rules may be provided for the 
purpose of bringing about a reconci­
liation between the parties. As It 
is, the matter has been^left vague. 
All the amendments in regard to the 
principal ^clauses in the Bill have 
iMen rejected, but I do not think 
that was the proper place for them. 
I think this should be provided* by a
provision that the High Court should 
make rules accordtng to which the 
Court should proceed in the matter 
of bringing about a reconciliation. I 
read some time t fo  tMit there are 
societies in the U.S;A. which, in the
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case of diiferences between the hus­
band and the wife, attemot to bring 
about a reconciliation by visiting 
them, by persuading them and doing 
such other things. Therefore, the 
High Court, in its rule-maJtin.  ̂  ̂ ^w- 
ers, should be authorised to make 
rules, so that in case there is differ­
ence betiween the husband and the 
wile and an application for divorce 
has been made. They should be 
brought together andJ reconciliation 
should take place. Instead of wait­
ing for a year without any rules, 
without any procedure, I think it 
would be best to provide some proce­
dure according to which the High 
Court will be able to proceed.

Shri Venkalaraman: I oppose this
amendment. We have left a large 
part of discretion to the court so 
that they may bring about reconci­
liation between the parties without 
being fettered by any rules, laws, 
regulations and all that. The very 
object of giving the discretion to the 
court to bring about reconciliation is 
to enable it to exert its personality 
and try to bring about some 9jrt of 
reconciliation. Rules will only ham­
per that procesB.

Mr. Chaimuui: May I just know
if Dr. Jaisoorya wants to move his 
amendment?

Dr. Jaisoorya: No, Sir.
Mr. Chairman: Tiie hon. Minister

does not want to say anything. Mr. 
Venkataraman has already replied.

Sfcrt Biswas: I suppoH what Mr.
Venkataraman has said.

Mr. ChainnaA; The Question is:
In page 12. after line 46, insert:

**(ec) bringing about a reconci­
liation between the parties;"

The motion was negatived.
Mr. CiiairmaB: The question is.....
S&r( j^havaehari: I have an

amendment.
Mr. ChMnAn: ThtPe are only

two amendments, Nos. 216 and 174.

. . Shri Raffhavachari:
ment is No. 218.

My amend-

In page 13, omit lines 1 to 3. 
Sub-clause (e) of clause 40 reads;

“any other matter for which no 
provision or no sufflcient provi­
sion is made in this Act, and for 
which provision is made in the 
Indian Divorce Act. 1869 (IV of 
1869)” .

We give this subordinate legislation 
or rule-making power only to cover 
matters on which details are not 
given by an Act, and not to fill in 
anything which is not provided for 
in an Act. You will see it reads:

‘‘any other matter for which no 
no provision or no sufficient pro­
vision is made in this Act, and for 
which provision is made in the 
Indian Divorce Act, 1869 (IV of 
1869)*’ .

This i*8 giving too laxige and wide 
powers which is beyond the scope of 
the rule-making powters, because 
you know that the provision is:

“In particular, and without 
prejudice to the generality of the 
forei^>ing provision, such rules 
shall provide tor,—

It must be only something that has 
some relation with some provision 
Macfe in the Act, and not for all 
things not provided for in this Act. 
Under thi« rule any rule may be 
made and therefore I think the 
language of this sub-clause (e) is 
beyond the scope of the ordinarily 
understood rule-making power.

Shri Biswas: It is ihe High Courts 
that will make these rules. We can 
trust the RiiCh Courts to act reason­
ably. There is no fear the Hiî h 
Court will go on doing anything and 
everything In an irresponsible way. 
There ig no harm in retaining it.

Mfr, CkalnBM: The ouestfon is.
In page 13, omit lines 1 to 3.

The motion was negatived,
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Mr. Cbaimiaii: The question is:

“That clause 40 Stand part ol 
the Bill/*

The motion was adopted.
Clause 40 was added to the Bill, 
Clause 41. (Saving)—contd.
Shri RftfhaTachari: My amendment

te No. 219. It is just a little verbal 
aUteration. It is tl^^ way.

The clause reads:
“ ...a ffe ct  the va lid ity  o£ any 

modfe Of con tract m arriage.’ ’

I wanted to add the word “other” 
to make the meaning clear.

Shri Biswas: As a matter of fact,
it is not necessary, but then, I will 
not object to its acceptance. Only 
we have used the word “solemnized” , 
and not “contracting” everywhere.

Shri RaghaTachari: In fact, I
gave an amendment to substitute the 
word “celebrate” or “contract” for 
“ solemnizing” . The Minister oppos­
ed it. There is the wordf used al­
ready.

Mr. Chairman: Do I take iH as 
accepted or not accepted?

Shri Biswas: This is not neces-
' sary.

Mr. Chairman: The Question is:
In pa«e 13, line 8, after “any” insert 

‘•other” .
The motion was negatived,

Mr. Chairman: The questioh is:
“That clause 41. stand part of 

the Bill” .
The motion was adopted.

Clause 41, was added to the Bill. 
Clauses 42 to 45 were added to the 

Bill ‘
ClMie 46—. (Marriage Certificate

Book to be open to inspection)— 
contd.

Shri BAghavachari: .My amendment
is:

In page 13. line 45. omit “truth of 
the” .

We know, Sir, that certified copies 
are only proof of the contents of the 
priginal and not that the certiAed 
copies are proof of the truth of the 
contents of those matters. Of course, 
the Law Minister is aware of this 
matter even in connection with the 
other Divorce Act; and you will find 
that it leads to this, that if a certified 
copy is produced, it i-s conclusive. 
It is no doubt...

Shri Biswas;: I will acceiyt that 
amendment.

Mr. Chairman: The question i s :

In page 13, line 45. omit “ truth of 
the” .

The motion was adopted,

Mr. Chairman: The question Is:

“That clause 46, as amended, 
stand part of the Bill” .
The motion was adopted.

Clanse 46, a.s amended, was added to 
the Bill

Clauses 47 to 50 ivere added to the 
Bill

The First Scheduled— contd.

Shri Mnlchand Dube rose—

An Hon. Member: He is moving.
Shri Mulehand Dube: There is an

amendment to the First Scto^ule. I 
have given notice.

Mr. Chairman: Which number
please?

Shri Mulehand Dube: No. 476.

Mr. Chairman: No notice has been 
received here.

\'t ,• .• * 
Shri Mulehand Dube: No. Sir, I

sent it to Mr. Nandi'.

Mr. Chairman: No nptipe has l êen 
received here.



2159 Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2160

ift ^  : i N  fTTfRft ^
^  n̂|T 15311 m ^

^  f?r^ «Trsrr ^

4 P.M.

Sardar A. S. Sairal: This is not
correct. When the hon. Member has 
given a chit, it should have reached 
the Secretary.

Mr. Chainnan: I cannot disbelieve
the hon. Member when he says he 
gave a chit. The amendment has to 
be allowed. I shall take it that be 
gave the chit.

The hon. Member can speak on his 
amendment.

Shri Afulchand Dube: My amend­
ment is No. 476.

M r. Chairman: But the hon. Mem­
ber will realise that amendment No. 
476 relates to the Second Schedule, 
We are not considerinj? that at the 
moment.

Shri Mulchand Dube: I have given 
for both. There is amendment No. 
475 also.

M r. Chairman: I just read out tftie
number. The hon. Member did not 
stand up then.

Shri MiUchand Dube: I could not
hear it. I am sorry.

M r. Chairman: The hon. Member
may speak on his amendment No. 
475.

Shri Mulchand Dube:
ment is :

My amend-

In page 16. after line 37, insert:
“ 17AA. Male descendants of the 

father, grand-father and great 
grand-father howsoever low whe­
ther in the male or female line 
of descent.”

This amendment seeks to prevent 
marriages between second cousins at 
least. The Schedules, as they are 
framed, permit marriages betwiien 
second cousins, which are certainly

very objectionable and repugnant to 
Hindu sentiment. The amendment 
that 1 have moved is a provision 
which was contained in the Special 
Marriage Act of 1872 also. 1 do not 
see any reason why it should! have 
been left out in this Bill. 1 think 
it would be in consonance with Hindu 
sentiments and feelings, if such sort 
Of marriages between second cousins 
is not permitted.

M r. Chairman: The hon. Member
says that this was included in the 
original Act.

Shri Biswas: Part II of the Firet
Schedule deals with male relations, 
and amendment No. 474 of the hon. 
Member—I suppose that is the 
amendhient he has moved—seeks to 
put into that group female relations 
of the father etc. On that ground 
alone, I cannot accept this amend­
ment.

M r. Chairman: He speaks about
both male and female.

Shri Biswas: I was dealing w ith
am endm ent No. 474 first.

M r. Chairman: He has not moved
that.

Shri Biswas: I am sorry.

Mr. Chairman: He has moved
only amendment No. 475.

Shri Biswas: I And two amend­
ments to the First Schedule, in the 
name of the hon. Member, and' I 
thought he had moved both.

The hon. Member would not like us 
to say, son’s son, ‘daughter’s son* and 
so on, but he introduces a formula 
resembling what you find in Muslim 
law. I am not enamoured of that. 
I do not see why we .should make a 
change and accept that phraseology.

Shri Mulchand Dube: it is in the
Special MarriaRe Act, 1872, not Mus­
lim law.

Shri Biswas: We have said in
plain language, son’s son. daughter's 
son. and so on. Why should we go 
into this mode of designating them?



2i 6i Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2162

[Shri Biswasl 
I could understand if he had said 
that we should include relations bet­
ween whom marriaRe could not pos- 
si\^y be conceived as a possibility. 
That would have been a different 
question, but that is not the object 
of the hon. Member. He wishes to 
introduce a new formula which you 
find in the Muslim law. There is 
no reason why we should depart from 
the formula we have already accept­
ed.

Shri Mulchand Dube: It only adds 
the next generation. Marriages bet­
ween second cousins are sought to be 
prevented. There is no other depar­
ture from the torm in which you have 
put it. You have mentioned the 
relations, but I have Riven a formula. 
That is all the difference.

Mr. ChairmAii: The question is:
In paRe 16, after line 37, insert:

“ 17AA. Male descendants of the
father, gnand-ifalftier and great 
grand-father howsoever low whe­
ther in the male or female line of 
desent.”

The motion was negatived.
M r. Chairman: The question i s :

*That the First Schedule stand 
part of the Bill.*’

The motion was adopted.
The First Schedule was added to 

the Bill.
The Second and Third Schedules 

were added to the Bill,
Fourth Schedule— contd.

Mr. Chairmatt: There is an amend­
ment in the name of Shri Mulchand 
Dube. Has the hon. alember moved
it?

Shri Mukhand Dube: Yes. M y
amendment is:

In page 19, line 8, after ''section 11*' 
ins<jrt “on oath or solemn affirmation” .

My submission is that the declara­
tion should be on oath or solemn 
amrmation. I am conscious of the

fact that it is provided elsewhere that 
if the declaration is found to be false, 
the party would be liable to be punish­
ed under section 193 of the Indian 
Penal Code. In spite of that, I think 
it is necessary that whatever declara­
tions the parties make before the 
Marriage Officer should be on oath or 
solemn affirmation.

Shri Biswas: The hon. Member ia
suggesting a change in the certificate 
of marriage? Is it not so?

Shri Mtth^hand l!)>ube: No. no. I am
referring to the declaration before the 
Marriage Officer.

Shri Biswas: According to the Sche­
dule, the certificate will be of the fol­
lowing form, namely, I hereby certify 
that on such and such a day, such and 
such persons appeared before me, and 
each of them in my presence and in 
the presence of three witnesses who 
have sî gned hereunder, made the de­
claration required by section 11, etc. 
etc.

Clause 11 does not provide for mak­
ing a declaration on oath. So, how 
can the certificate to be given under 
that clause include oath or affirma­
tion? My hon. friend should have mov­
ed an amendment to clause 11. That 
he has not done, or even if he had 
done, it was not accepted.

Mr. Chairman: The question is:
In page 19, line 8, after '*seclicn IT ’ 

insert “on oath or solemn affirmation” .
The motion waf negatived.

Mt, Chairman: The question is:

'That the Fourth Schedule stand
part of the Bill.”

The motion was negatived.
The Fourth Schedule was added to 

the Bill
The Fifth Schedule was also added 

to the Bill
Cfaiiire (Definitions).—contd,
M r,- Chamnan; Now, I  shall put 

clause 2 to the voter of the House. In
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fact, tbe position in respect of this 
clause Is that we have already accept­
ed sub-clauses (a), (b), (c), (d), (e) 
and (g). Only sub-clause (f) is yet 
pending.

I understand there is an amendment 
to sub-clause (f), tabled by Shri Ven- 
kataraman.

Shri Venkataraman: I am not pres­
sing it.

Mr. Chairmaii: There is no other
amendment to clause 2. The question
is:

“That clause 2 do stand part of 
the BiU.”

The motion wag adopted.
Clause 2 was added to the Bill.

Clause 1.— (Short title f extent and
•(commencement)— contd.

Shri N. C. Chatterjee: There was
some amendment to clause 1.

Shri K. K, Basu (Diamond Harbour):
I want to say something with regard 
lo  clause 50.

Mr. Chairman: I have disposed of
all the amendments to clause 50.

Shri K. K. Basu: I wanted to say
something by way of clarification.

Mr. Chairm^: Later on.

Regarding clause 1, there is an 
^imendment by Shrimati Jayashri. Is 
she moving it? She is absent. So 
now I put the clause to the vote ol 
the House. The question is:

**That clause 1 stand part of the 
Bill.”

The motion was adopted.
Clause I was added to the Bill
The Title and the Enacting Formula 

were added to the Bill.
Shri K . K . Emm: M ay I wiHi your 

indulgence put a question to the hon. 
the liaw  Minister? I had an amend­
ment to clause 50. Unfortunately, I 
could not move it, because we have 
moved rather faster than we have

been doing so long. My amendment 
is No. 102.

Shri Biswas: To  which clause?

Shri K . KL Basn: Clause 50.

Shri Biswas: It is already passed.

Shri K. K. Basa: But I only want 
to put a question to the Law Minister.

Shri Venkataraman: He can do it
in the third reading.

Shri Biswas: What is it that he is
asking? "

M r. Chairman: Is it regarding
some verbal change?

Shri K. K. Basu: I want clarifi­
cation. I tabled my amendment* to 
clarify certain things. The section, 
as passed, does not solve my diffi­
culty. My question is whether this 
Act will apply to marriages like those 
performed under the Christian Mar­
riage Act and others where they are 
guided by the Indian Divorce Act so 
far as divorce is concerned. We 
know that the provision in the Spe­
cial Marriage Act is much wider than 
that in the Indian Divorce Act so far 
as grounds for divorce are concerned.
I am putting a specific case. Under 
the Indian Divorce Act, if the hus­
band deserts, the wife can sue for 
divorce. But if the wife deserts, 
there is no provision whereby the 
husband can sue for divorce on the 
ground of desertion by the wife. The 
provisions in this Act in this regard 
are much more extensive than those 
found in the Christian Marriage Act 
or the Indian Divorce Act which are 
already there for more than 60 years. 
We should make it more explicit 
that the provisions that are found in 
the Special Marriage Act should also 
apply to the Indian Divorce Act. 
That is my point. Sub-section (2) 
(a) is not clear on that point So I 
wanted to move an amendment. Un­
fortunately, I did not have my chance 
because we thought that It would 
come up well after tour o'clock. If 
the Law Minister sa3  ̂ that my 

difllculty is solved by the sub-section
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IShri K. K. Basu]
(2) (a) of section 50 as it stands 

and as passed by the House, then I do 
not want to say anything. Other- 
Miise, I would urge upon him to see 
that if it is found that there is some 
difficulty and it needs to be explain­
ed, he might move the necessary 
amendment.

Shri BIflwas: The amendment of 
my hon. friend is not quite intelligi­
ble. I did not quite follow it. 
Assuming that we accept that amend­
ment, the clause wouWTread like this:

“ Notwithstanding such repeal, 
all marriages duly solemnized 
under the Special Marriage Act, 
1872, or any such corresponding 
law and all existing marriages to 
which the Indian Divorce Act 
would be applicable if proceed­
ings were taken for any relief^ 
thereunder......

The Indian Divorce Act was enacted 
for Christians. That is the position. 
It was made applicable also to mar­
riages under the Special Marriage 
Act of 1872. Now, we have got 
self-contained provisions here. 
Therefore, I do not quite understand it. 
Possibly, by reason of this amend­
ment, even Christian marriages would 
be deemed to be marriages solemnized 
under this Act. That may be the 
consequence if I accept his amend­
ment.

Shri K. K. Basu: My point is whe­
ther the marriages solemnized under 
the Christian Marriage Act, which in 
the case of divorce are guided by the 
Indian Divorce Act, can be made to 
come under this Act as passed by the 
House. I told you earlier about a 
specific example. On the basis of 
desertion by the husband, the wife 
can sue the husband; but the husband 
cannot sue the wife on the ground 
of desertion by the wife under the 
Indian Divorce Act. On the other 
hand, tmder the Special Marriage Act 
which we are passing, either party 
jcan ask for divorce. So I want to

know whether this can be made ap­
plicable in those cases.

Mr. Chairman: How can that be 
done under this Law? Unless you 
make a specific reference for amend­
ment of that law, how can the pro­
visions of this law be made applicable 
there?

Shri K, K. Basu: I was not ab­
solutely sure in what way I could put 
it.

Mr. Chalrmaii: Therefore, the only 
course open now is-----

Shri K. K. Basu: My intention was
this-----

Mr. ChalrmaJi: The intention may 
be very good.

Shri K. K. Basu:..that divorces 
under that Act should be governed 
by the provisions of this___

flir. Chairman: I am afraid the only 
course open is to have recourse to 
modification of that law.

Shri H. N. Mukerjee: May I ask
a question? There is a provision in 
section 50 which says ''all marriages 
duly solemnized under the Special 
Marriage Act, 1872, or any such cor­
responding law shall be deemed to 
have been solemnized under this 
Act'*. Now, would a marriage under 
the Indian Christian Marriage Act 
come under the definition of *any 
such corresponding law’? Because 
we have already in the process of 
discussion of this measure tried to 
bring under the ambit of this legis­
lation marriages of all sorts, marriages 
solemnized according to all kinds of 
customs and conventions. Could we 
get some kind of assurance from the 
Law Minister regarding the possiUe 
interpretation of this expression 'any 
such corresponding law’? Our head­
ache is in regard to the possibility of 
inclusion under this designation *any 
such corresponding law* of the Indian 
Christian Marriage Act, for instance.

Shri Biswas: The only point Mr. 
Basu made was whether the Chris­
tian Marriage Act would be brought 
within the ambit of the words *axij
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such corresponding law’. Well, we 
left it like that—‘any such corres­
ponding law*. Which law would be 

' regarded as a law corresponding to 
this Special Marriage Act may be a 
matter of dispute and therefore, we 
could not specify some Acts. We did 
not purposely specify any of these 
Acts. It will be a matter for the 
court to decide whether any particu­
lar Act is an Act corresponding to 
the Special Marriage Act.

Shrl K. K. Basu: Courts are open 
to us. That we know. Then why 
should we ask you?

Shri Biswas: The difficulty was 
this, that if we included one specific 
Act other than the Special Marriage 
Act. then we would have had to make 
an exhaustive list. Therefore, we 
have left it in that form.

Dr. Jaisoorya: Does the Indian 
Divorce Act apply any more to #iis 
Act?

Shri Biswas: Marriages are not
solemnized under the Indian Divorce 
Act. This is about special marriages 
duly solemnized under some Act or 
other. Therefore, the Indian Divorce 
Act will not come into this.

Shri N. C. Ghatterjee: It cannot
be referable to that.

Mr. Chairman: We have to dispose 
of this also. I think there appears 
to be some mistake here. The words 
used

“Be it enacted by Parliament 
in the Fifth Year of Our Re­
public___ ”

but the usual words are “the Re­
public of India*’ for the words **Our 
Republic*'. I think we can take it 
that the House has no objection to 
this change.

Shrl Biswas: I believe an amend­
ment was moved.

Shri N. C. Chatlerjee: It was not
moved.

Shri Biswas: I beg to move:
**That the Bill, as amended, 

be passed."

1 will not make any speech. If ne­
cessary, after the hon. Members have 
spoken I will wind up the debate.

Mr. Chairman: Motion moved:
“That the Bill, as amended, be

* passed.’*
Shri Raghavachari: I have been 

waiting throughout the passage of 
this Bill and I am glad that I have 
an opportunity now to express my 
views On this Bill, not generally be 
cause it would not be relevant now. 
but on the BiAl as it has ultimately 
emerged as a result of the delibera­
tions of the House.

Before I do that, Sir, I wish to ex­
press my dissatisfaction at the way 
in which this Bill has been pro­
gressing on the floor of this House.

Shri K. K. Basu: The Congress is 
in power and they can do anything.

Shri Raghavachari: I wish to be 
perfectly within my limits and it is 
this. In fact, we have not been able 
to find as to who exactly is in charge 
and is responsible for the passage of 
this Bill. I have found, sitting here, 
other people also who claim respon­
sibility; and unfortunately, that is 
my impression. The whole matter 
appears to be a managed affair that 
particular amendments alone must be 
the subject matter of discussion or 
expression of opinion of this House.
I have not been questioning the right 
of the Speaker who is there to re­
gulate and conduct the proceedings 
properly. There is something like a 
distinction oermissible between the 
amendments moved by the Govern­
ment and the amendments moved by 
other ordinary Members. It is cer­
tainly open to the Minister in charge 
to say that he accepts a particular 
amendment and they will, certainly, 
have precedence. But the whole pro­
cedure that has been on, looked to 
me to be a little improper___

Mr. Chairman: The hon. Member 
is exceeding the limits of proper dis­
cussion in this respect. I will request 
him, so far as the Chair is concern­
ed, not to cast any sort of aspersion, 
either directly or indirectly. To say 
that the Chair has been treating a
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[Mr. Chairman]
particular amendment in a particular 
manner is certainly a reflection on 
the Chair, and I would request him 
not to cast this reflection on the 
Chair. I would request him not to 
cast such a reflection even imcon- 
sciously. After all the Chair repre­
sents the House.

Shri Raghavachari: 1 would be
very happy to withdraw it, Sir. I 
do not mean anything against the 
Chair, but, I want to express dissatils- 
faction not against the Chair but 
against the procedure that has been 
going on before our eyes, in this 
House, not one day, but throughout 
the debate, particularly with referen­
ce to this Bill.

I wish to express that I have not 
been against this Bill at all and there 
is no point at this stage or age for 
anybody to bother about the main 
provisions of the Bill. But, what 
really matters is this. I have found 
that the Government and the Oppo­
sition have been concentrating on 
abstract proposals and they seem to 
be absolutely unconcerned about the 
language that they are using in the 
Bill, clause after clause, or the effect of 
one clause on the others, or the effect 
of the clauses on the accepted moral 
principles of life. Their attention 
seems to have been side-tracked by 
three things, (i) whether we shall
have divorce, (ii) whether we shall
have divorce by mutual consent and
(iii) the question of age of marriage.

When we pass a law, it is the 
language of the sections that have to 
be enforced by the courts that also 
matters. If anything was pointed out 
as a defect, the only answer was, 
the court has discretion. When 
legislation is passed and one portion 
of it goes against another portion, 
the court has no discretion to cons­
truct a new law. The court will
simply say this is inconsistent with 
the other portion. The whole pur­
pose for which we are here will be 
defeated.

Another matter which has been 
stressed and which I would also wish

to say is this. There is the Hindu 
Marriage and Divorce Act. The lan­
guage used in that is not the same as 
here. In fact, it is found that the 
language used, as passed here, is not 
very helpful. For instance, one of 
the grounds for divorce is adultery. 
In fact, an amendment was moved 
here that it should be sexual rela­
tionship with another person who is 
not the spouse. It is a most happy 
expression (Interruption.) It was a 
most comprehensive expression. You 
know, as a lawyer, that when the 
word 'adultery* is used, certainly, it 
will not be interpreted as having the 
meaning as deflned in the Indian 
Penal Code and we will go to a 
dictionary to And out the meaning. 
There is a distinction between this 
kind of relationship between a mar­
ried woman and an unmarried 
woman. It would have been covered 
very well and comprehensively by 
the phrase which was accepted in 
the other Bill.

Another point which most offends 
my sense of p rop riety of m orality  is 
this. I cannot help referring to 
clause 18, as it is passed. Clause 18 
says :

“Subject to the provisions con­
tained in sub-section (2) of sec­
tion 24, where a certificate of mar­
riage has been finally entered 
in the Marriage Certificate Book 
under this Chapter, the marriage 
shall as from the date of such 
entry, be deemed to be a mar­
riage solemnized under this Act» 
and all children born after the 
date of the ceremony of marriage 
(whose names shall also be 
entered in the Marriage Certi­
ficate Book) shall in all respects 
be deemed to be and always 
to have been the legitimate child­
ren of their parents.”

I am sorry, I made a mistake in 
reading clause 18; I should have read 
clause 26. Kindly see clause 25, 
which says :

"Any marriage solemnized 
under this Act shall be voidable



2xyi Special Marriage Bill 16 SEPTEMBER 1954 Special Marriage Bill 2172

and may be annulled by a decree 
of nullity if—

(ii) the respondent was at the
time of the marriage pregnant
by some person other than the
petitioner;-----”

The consequence will be when that 
marriage is declared null and void. 
Clause 26 makes a most abominable 
change.

No doubt, they have provided a 
proviso that the illegitimate child, 
which was really the cause of the 
divorce or the separation between 
man and woman, succeeds to the pro­
perty of the divorcing man calling 
him ‘father'. It is revoltm« to my 
sense of morality in public life. It 
may be a progressive view of the 
highest order that we do not want 
to make a distinction between 
legitimate and illegitimate children. 
They are very broad-minded people. 
But, surely, there is a feeling that 
man cannot be fathered like this. 
If that is the highest ideal, I would 
suggest the simplest course, would be 
to abolish marriage. Let there be no 
question of marriage at all. All are 
children of God and we can treat 
them all alike. But, it is certainly 
revolting. This is an instance which 
shows, to my mind, that we are more 
concerned with rushing through the 
matter and some kind of proviso is 
brought in at the eleventh hour and 
passed. The whole law is thus en­
acted and God alone knows what the 
ultimate result will be.

Then, Sir, I wish to say something 
about the provisions in this clause. 
viz., 27. I feel that Dr. Jaisoorya’s 
one clause was sufficient: “If you do 
not like, we shall say good morning 
and good bye to each other and then 
get out.” Why all these clauses from 
(a) to (k)? They are all unneces­
sary. For instance, take the clause 
'‘has deserted the petitioner without 
cause for a period of at least three
years-----Desertion is living apart
and even if a man is undergoing a 
sentence he has deserted her. There 
is no need for that clause. There are 
394 L.S.D.

some other matters like this. There­
fore, the whole matter has proceeded 
not on a scientific way of looking at 
these matters, but simply, some law, 
some passage, some special marriage 
and some satisfaction.

Another point on which I wish to 
say one or two words and then stop, 
is that I have not been able to feel 
the need or the necessity for this 
Chapter IV at all. I have carefully 
considered and my own judgment is 
that this Chapter and these provi­
sions compelling separation and a 
different kind of succession only act 
and react against more people coming 
under this law. Certainly it will not 
make for more people coming under 
this. The highest ideal that they 
wanted to propagate on the floor of 
this House was freedom. If people 
like it let them come in. Why should 
you stand in their way? Therefore, 
there is an element of freedom. I 
for one would agree if there is an 
element of freedom to come and re­
gister oneself under this Act. But, 
when you say: if you register here 
you will be away from your parents, 
away from your brothers, you will 
be away from your property and you 
will have some other mode of suc­
cession to your father, mother, grand­
father and all that; is it not compul­
sion? All these things automatically 
follow and therefore this is nothing 
but compulsion. Are you not com­
pelling a man who wants to marry 
to acccpt the other things? The argu­
ment will be that he comes with open 
eyes. He has chosen this with all 
the restrictions. If that is your ar­
gument, why do you want a man 
who has once chosen a particular form 
of marriage already to change his 
choice now? He knew all the con­
sequences of his marriage when he 
married. Why do you want him to 
register under this new set up. You 
call this freedom. There is an ele­
ment of compulsion everywhere.

Therefore, Sir, apart from the 
technicalities, on the broad ground on 
which they want to claim a great ad­
vance, in reality these provisions 
come in the way of advancemezit A
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[Shri RaghavacharU 
man thinks ten times whether he 
should go and get himself registered 
under this Act at all

1 do not want to elaborate, Sir. 
You yourself when your turn came, 
have elaborated before the House 
that the rules o£ succession here may 
make havoc. Therefore, Chapter IV 
really hurts the particular special 
purpose which they claim to be be­
hind this Act.

Then, one other matter—namely 
the ‘maintenance' provision about 
which 1 may say a few words. I have 
found in the Bombay Act and in the 
Madras Act, maintenance is payable 
to the divorced wife only if the di­
vorce is the consequence of particu­
lar things for which the man is res­
ponsible. Now, we have provided 
that whoever is responsible or what­
ever is the reason, there must be 
?ome maintenance proceedings under 
this Chapter VII. Apart from the 
word ‘may' on which Mr. Venkatara- 
man wanted to lay some emphasis as 
giving discretion to the court, there 
is another phrase and that is ‘con­
duct of the parties*. The word 
‘conduct' is there. I do not know 
how far the word conduct will be 
inclusive of all these circumstances; 
if only they had looked into the 
other Acts providing divorce and 
maintenance, they could have found 
them useful and the acceptance of the 
amendment proposed by my friend 
over there would have been most 
helpful.

Sir, on the whole, though there is 
plenty of room for controversy to be 
raised if the same schedule I is put 
into any other Act, this happens to 
be the Special Marriage Act and no­
body seems to have bothered. Per­
sonally I wish happy passage of the 
Act and hundreds of people come and 
register themselves, under this Act 
but my own feeling is that the pro* 
visions that they have now incorpo­
rated deter and debar many from 
taking advantage under this law.

Mr. Chairman: Shri N. C. Chatter- 
jee.

Dr. Jaisoorya: Sir, he spoke this 
morning and he is again allowed to 
speak.

Shri N. C. Chatterjee: I did not
speak this morning at all. Sir, we 
have reached a stage when you are 
bringing down the curtain on the 
final stage of the drama.

Shri Biswas: Not all. Do not be 
so optimistic. There is the Joint 
Session.

Shri N. C. Chatterjee: But I only 
regret that it is a tragic drama. There 
are millions of Hindus in this coun­
try who will regret that we are doing 
something against the cherished prin­
ciples of Hindu law. There are mil­
lions of Muslims who will also regret 
that Muslim marriages are also 
sought to be brought under this Spe­
cial Marriage Bill. They will na­
turally express their dissent. I only 
hope that while we are making a 
drastic attempt to make divorce easier, 
we are not really divorcing ourselves, 
this Parliament, from the cherished 
principles of our great Hinduarian 
civilisation. What is that principle? 
What is the great principle which the 
Hindu civilisation has taught us? I 
am reading from Dr. Radha Krish- 
nan's communal lectures which he 
delivered at the Calcutta University 
some years back. You know. Sir, he 
is not merely the Vice-President of 
the Republic of India, but he is the 
foremost philosopher which India has 
produced and the greatest ambassador 
of Hindu civilisation who is to take 
our message and preach the same to 
the world outside.

He is saying:—
“In India the sacramental mar­

riage requires people of face 
risks and not to have faith in 
the great enterprise."

I am sorry, Sir, that this sacramental 
marriage is sought to be roped in 
under this Special Marriage Bill. Then 
the great Radhakrishnan says;

“People enter into married re­
lationship for the development of 
individual integrity, for the adap­
tation to reality, without which
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there is no happiness for indivi­
dual or society.”

Honestly, Sir, those who have been 
to European countries and have seen 
western civilisation function, spe­
cially of the havoc that has been 
caused by easy divorce and the mat­
rimonial laws of those countries, will 
regret that we are also trying to 
make divorce easy in this country. 
We are today deluding ourselves by 
calling ourselves progressive; but you 
are really making our jurisprudence 
a copy of the Soviet and satellite 
countries. Nowhere in the world 
has the divorce by consent existed. 
It was in a crude form in Soviet 
Russia and now it is in China.

An Hon. Member: Burma also.

Shri N. C. Chatterjec: And, you
are now having this. What I say is: 
you are doing something which is not 
proper and something which is re­
pugnant to all our ideals which we 
cherished throughout our millen­
nium. Divorce should not be made 
easy. It is a drastic remedy which 
will uproot one’s own life and invol­
ves other lives as well. It leads 
children to divided life and divided 
loyalty. In the interest of society 
and the interest of the future genera­
tion, we ought not have made divorce 
easy. I honestly feel that you are 
doing something which is really 
opposed to all basic principles of 
marriage and will make family life 
very slender of cohesion. You are 
trying to emphasise that marriage is a 
mere contract and it will not be part 
of the life of the human soul. I only 
hope, wish and pray that very few 
people will come under this Indian 
Special Marriage Act which will 
stand to the lasting credit of my hon. 
friend Mr. C. C. Biswas. There was 
no Chapter III at all from 1872, as I 
said and there was absolutely no ne­
cessity of bringing any Hindu mar­
riages and Muslim marriages under 
the scope of this Bill. It would have 
been much better if they had been 
left out. But you are determined to 
do it. We thought that when there 
was to be no whip there will be

greater play of our own volition. Un­
fortunately, we have been disappoint­
ed. Sometimes whipping came in 
and it has gone possibly on party 
lines and we have lost

I honestly feel that the electorate 
would not like it; the country will 
not like it. If the Law Minister and 
this House are honestly convinced 
that this kind of a Special Marriage 
Act will do some good to the coun­
try, for heaven’s sake do not pro­
ceed with the Hindu Marriage and 
Divorce Bill. There is an organisa­
tion called Varnasharam Swarajya 
Sangh in Bengal, which the hon. the 
Law Minister, Mr. C. C. Biswas 
knows. It represents the ultra 
orthodox Hindu section in the State 
of Bengal. They said: “For heaven’s 
sake do not have any Hindu Mar­
riage and Divorce Bill” . They are 
opposed to this kind of codification 
and introduction of divorce in Hindu 
law. They said: “If there are pro­
gressive people or fashionable people, 
or college students, or so-called civi­
lised men and women, who want to 
marry under this law, give them the 
option.” If you have a provision 
like clause 15, there will be no ne­
cessity for a Hindu Marriage and 
Divorce Bill. I ask the hon. Minister 
seriously to consider whether there 
is really any necessity for a Hindu 
Marriage and Divorce Bill if you are 
satisfied that there was need for clause 
15. You are ^allowing persons who 
have married under the respective 
laws of the Hindus and the Muslims, 
or who have inter-married to take 
advantage of this measure. Why then 
have a Hindu Marriage and Divorce 
Bill, especially when you are think­
ing of a uniform code for the whole 
of India. It will not be liked by the 
millions of people of this country, 
both Hindus and Muslims. I say 
that there is no justification now for 
you to proceed with this Bill, es­
pecially when you have got clause 15 
and the other clauses which enable 
Hindus and Muslims who have mar­
ried under their personal laws to re­
gister their marriage imder this law 
and to apply for divorce and for judi­
cial separation.
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[Shri N. C. ChatterjeeJ
I am, Sir, not happy over the other 

clauses of this Bill also. It is not 
necessary for me to enumerate them. 
For non-Christians who are going to 
marry xmder this law you are going 
to make the law of succession appli­
cable. Is it fair? Is it proper? 
Are you really progressive? You 
say that every boy, Hindu or Mus­
lim, who marries under this law will 
automatically be compelled to be 
governed by the law of succession, 
which is only applicable to Chris­
tians. I think this is a retrograde 
step, which you have taken and on 
which I cannot congratulate you. 
What was the fun. what was the point, 
m making a Hindu boy marrying a 
Hindu girl to be governed by a diffe­
rent law of succession?' That is de­
featist mentality, which is unworthy 
of a Parliament representing millions 
of people, crores of people who arc 
Hijndus in this country. A  Muslim 
boy and a Muslim girl marrying under 
this Act will be governed by the 
Christian law of succession. There 
was no point in doing that. There 
was also no point in casting a slur 
on this kind of marriage.

If I may say with great respect, you 
are quite right when you said that 
this provision of clause 15 is itseli 
derogatory to Hiisdus, derogatory to 
M uslim s— it casts unmerited slur. 
You say that Hindus who have mar­
ried under Hindu law and have 
children can have their marriage 
gistered to get certain benefits. '1 ^  
is something which is nothing but 
derogatory to Hindus; it is also dero­
gatory to M uslim s. It is tantamount 
to saying make your marriage per­
fectly civilised and get the benefit o l  
<his Act. It is a slur on the personal 
laws o f  Hindus as well as Muslmi*. 
It should be cxi»unged from  
statute which deals only with special 
marriages and which ought to have 
Joeen confined, according to my hum- 
Me submission, to it. i  hope the time 
will come when you will have to 
amend it. H you nave a real, um- 
form civil code you will have to 
fimend this, or to repeal H- SJwer

the present Law Minister or the 
future Law Minister will have to 
consider the question of amending 
this provision.

You are not consistent; you are not 
logical; you have not got the courage 
of your conviction; you are putting 
some kind of a slur on people who 
marry under this measure by saying 
that they will be governed by another 
law of succession. You are also say­
ing that he immediately goes out of 
the family he is practically ostraciz­
ed by virtue of clause 18 which you 
have passed!.

Now that they have pcu>&ea clause 
15 of this Bill, I hope, Sir, that the 
hon. the Law Minister and my hon. 
colleagues of this House will serious­
ly consider whether it is any good 
proceeding with the Hindu Marriage 
and Divorce Bill. You thought that 
the Hindus who come imder this law, 
should be given facility for getting 
out of the matrimonial bond on some 
ground or another. You have pro­
vided for that. You wanted Muslims 
also to be given that opportunity of 
getting out of the matrimonial bond. 
You have provided for that. I main­
tain that certain aspects of this Bill 
are contrary to Hindu law and 
against our cherisheil ideals of reli/> 
gion and society. But you have got 
it. Why proceed with the Hindu 
Marriage Bill. I still maintain with 
a certain amount of regret that the 
provisions you have made in this Bill 
will not lead to enduring unions, and 
they will help people to get out of 
matrimonial bonds on very flimsy 
grounds, thus putting in peril the 
good of family life and also the ideals 
of our society which we have always 
held as sacred and dear. That is 
what I do not like. It may tend to 
dissolve family life and will imperil 
the future of our children and I do 
not think it is really a progressive 
measure in that direction.

When the whole of the Christiai# 
world, the so-called democratic, prn* 
gressive world, is tightening t;; 
divorce laws, we trjring py
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ahead much better than the Chris­
tian countries and have for the first 
time in the history of any democra­
tic country divorce by consent, un­
heard of and unknown to any civi­
lised society. I say, Sir, that the im­
plications of these things we have got 
to seriously consider. I only hope 
Sir, that these done-away marriages 
will be confined to a few people and 
will not be availed of on a very large 
scale, and I hope and wish, thereby 
the scope of this mischief of this legis­
lation will be to a large extent mini­
mised.

Dr* Jalsoorya: I have not got very 
much to say except thtt I am very 
unhappy both ways. I have heard 
Mr. Chatterjee on a number of oc­
casions and he says the same thing, 
including the commas, semi-colons, 
etc., which are exactly reproduced 
each time.

Shri Alga Ral Shastrl: Then, you 
always oppose him in the same strain.

Dr. Jalsoorya: I would have liked 
to have heard some new arguments 
against this Bill, with which I my­
self am very dissatisfied, and the 
reason is; Because the hon. Minister 
is quoting from Jeremy Bentham, and 
I am quoting from Kinsey. There 
are differences of approach. Our 
knowledge of Biology has improved 
and advanced very much from the 
time of Jeremy Bentham. If you 
make laws for social phenomena, for 
the most enormous and dynamic 
things known as human reactions to 
environments, then the question arises 
whether you are going to make them 
on theories or on a deep study of 
facts. Whatever Mr. Chatterjee may 
say, I am going to quote to you from 
a very modern writer, one of the 
greatest modern men, who says—

“The man who, without caring 
to understand a girl’s psychology, 
attempts to take or takes posses­
sion of her body by force, only 
succeeds in arousing the fear, 
horrow, concern and hatred of 
the girl. Deprived of the afPect- 
tion and sympathetic under­

standing she longs for, she be­
comes obsessed with anxiety, 
which makes her nervous, uneasy 
and dejected. She either sud­
denly becomes a hater of the 
whole male sex altogether or hat­
ing her own husband, gives her­
self to other men as a form of 
revenge.”

This modern book was written six­
teen hundred years ago by a man 
called Vatsyayana. There cannot be 
anything more modern than what 
Vatsyayana has said in his Kama- 
sutra. In the face of that, to quote 
to me Jewish pathological-Catholic 
concepts of human relationship is 
what I cannot understand. Certain­
ly everybody talks of eternal bond* 
age, marriages are life-long unions, to 
each other, and says that marriages 
arc made in heaven and broken on 
earth. Do the intermediaries make 
the marriages in heaven? Mr. N. C. 
Chatterjee has quoted all the laws of 
all the civilised countries, America, 
Patagonia, Kamchatka, Toranto, Nica­
ragua and Tapioca etc.; but next door 
is Burma and next door is China and 
I do not know by what stretch of 
imagination or on what new autho­
rities he calls China a satellite.

Shri N. C. Chatterjee; A Soviet 
satellite.

Shri S. S. More: Not a Hindu
Mahasabha satellite.

Dr. Jalsoorya: Certainly, he can­
not say that Burma is also a Soviei 
satellite. From time immemorial, the 
Burmese woman has had all the
rights that the Indian woman has not 
got even today, nor even the Chinese 
woman. She always retained her
own Burmese nationality, whether 
she married a Hottentot or anyone 
else.

Secondly, there are three systems 
of divorces in Burma: divorce by
mutual consent, divorce by the order
of the Council of Elders and the 
so-called divorce by the order of the 
King. A Burmese woman, the
moment she gets married, gets fifty 
per cent, share of the husband^s pro* 
perty. All these things, she has got
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[Dr. Jaisoorya]
quite by a stroke of genius, and 
quite independently. Pandit Bhargava 
—now, the Chairman—said, and it is 
true that Indian women have got de 
jure equality; but de facto economic 
and social pressure of laws. She stifll 
has not got fully. (Interruptions,)

Shri Algu Rai Shastri: She is much 
better.

Dr. Jaisoorya: I have got only one 
point to mention. It is no longer a 
question of (Jebate or dispute whether, 
under the Special Marriage Act. there 
should be any provision or not for 
divorce as Mr. Chatterjee and others 
pleaded. The question is—divorce is 
there—shall we improve it? Is there 
reason to improve it as compared to 
the old Indian Divorce Act or not? 
That is the only question. It also 
depends upon your attitude whether 
you read Bentham or some more 
modern book....

An Hon. Member: Vatsyayana.

Dr. Jaisoorya: Mr. Deshpande said; 
‘I am prepared to forgive an occas­
ional adultery by a woman but I do 
not want divorce.* My friend, Shri 
Tek Chand, here has a much more 
solid, primordial, bold and robust 
way of saying things and he said, 
‘If a man comes home and fltids his 
wife in a compromising position with 
her paramour and beats her and her 
paramour and therefore, invites im­
prisonment...... * That is a different
outlook from Mr. Deshpande’s. This 
is more accurate and more correct of 
the attitude of the male and it is 
written; “ It may be a fact that the 
male’s extra-marital activities do 
not do so much damage to marriage, 
or the wives may be more tolerant 
of their husbands* extra-marital re­
lations, or the wives may not com  ̂
prehend the extent to which the male 
activities are actually affecting the 
stability of their marriages. Con­
trariwise. like the true mammal that 
he is, the male shows hknself more 
disturbed and jealous and more ready 
to take drastic action if he discovery

that his wife is having extra-marital 
relations.**

An Hon. Member: Is this Bible?

Dr. Jaisoorya: It is from the latest 
report of Kinsey, page 436. It is an 
old axim: the more strict you are in 
monogamy and the more strict In 
the divorce laws, the greater is the 
hetero-sexual act on the part of man 
and adultery on the part of woman. I 
am talking seriously... (Interruptions.)

An Hon. Member: Confidence be­
gets confidence.

Dr. Jaisoorya: For whom are we 
making these laws? We are making 
these laws for our young men and 
women of India__

An Hon. Member: For old folk also. 
They can register themselves.

Dr. Jaisoorya: I want to ask you: 
Is this the testament of our faith in 
the young people of India? Here is 
the first thing that the Chinese have 
done—I am not tired of quoting the 
Chinese. Well, here is article 2; 
‘Bigamy, concubinage, child betrothal, 
interference with the re-marrlage of 
widows, and the exaction of money 
or gifts in connection with marriages, 
shall be prohibited. Is it barbaric? 
I agree with this: all right; I am 
barbaric. If I say that both the 
husband and wife shall have equal 
right in the possession and manage­
ment of family property. Is that 
something barbaric! I accept i*t. All 
right, I am barbaric.
5 P.M.

Shri Tek Chand (Ambala-Simla): 
Don’t make us barbaric.

Dr. Jaisoorya: Then,

“Marriage shall be based upon 
the complete willingness of the 
two parties. Neither party shall 
use compulsion and no third 
party shall be allowed to inter­
fere.*’

Is that barbaric?
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For thirty years, the Chinese 
pie fought for their freedom. Theyp? ^ 
have achieved freedom not by-̂ }
negotiation, but by driving Chiang: 
Kai-Shek out. Do you mean to say 
that these people who have so fought, 
have made these laws for the pur­
pose of making the whole of China 
into a mass brothel? It is because 
they have faith in their young peo­
ple. It is the young people who are 
going to take over the responsibili­
ties. I say, I have faith in our young 
people. How can you teach and how 
will young people learn to take over 
responsibilities. unless you thrust 
responsibility upon them? I say, 
here we are giving you a freedom 
that we ourselves never enjoyed.

Shri Tek Chand: Throw tempta­
tions.

Dr. Jaisoorya: This is new India.
Don’t let our prejudices, our weak­
nesses, our cowardice pass on to 
them. We have faith in the young 
people. We say, it is for you to be 
responsible. If people have no faith 
in the young people, there is no 
future for our country.

Shri Alga Rai Shastri:
for cowardice is up.

The time

Dr. Jaisoorya: As far as I am con­
cerned. I say, leave it to the young 
people. Somewhere Harder has said.

“Lock it in cloisters.

Lock it in caves, .

The Zeitgeist will And a way to 
escape.”

The Zeitgeist is the new freedom, 
the emancipation of women, with­
out which this country cannot be 
consolidated, without which you can­
not have social revolution, without 
which we cannot consolidate our 
freedom. That is how I look at it. 
I have great faith in our women, in 
our younK people. The impression 
that one gets from this debate is that 
it seems that every man in India

i-s a scoundrel and every woman 
a weakling.

Some Hon. Members: No, 110.

Dr. Jaisoorya: That is how some 
people seem to look at it. We must 
tell our young people, these are your 
responsibilities, things that we never 
enjoyed, we give them to you.

The hon. Minister will remember 
that when one of the Members of the 
other House got married, he had the 
courage and his wife had the courage 
to say, there is no law by which we 
can get married—because he said 
that he intended to keep his religion 
and she said that she intended to keep 
her religion—and therefore we open­
ly declare thereby that we shall take 
each other as husband and wife 
without the aid of any known legaJ 
ceremony. My father, old man, 81 
years then, went up to him and said, 
“Mr. Dhage, I am proud of you, you 
have done a thing which many of 
us wanted to do, but did not have 
the courage to do; I shake hands with 
you in admiration; I am proud of 
you.** Therefore, if you do not give 
this freedom to our young people, 
the younger generation is going ‘ to 
take the law in its own hands and it 
will shape its own destiny. All your 
laws cannot stand up befbre their 
destiny. It is they whom we expect 
to take advantage of these laws and 
not you and I.

MESSAGE FROM THE RAJYA 
SABHA

Secretary: Sir, I have to report
the following message received from 
the Secretary of the Rajya Sabha:

“I am directed to inform the 
Lok Sabha that the Rajya Sabha. 
at its sitting held on Thursday, 
the leth September, 1954, passed 
the enclosed motion concurring 
in the recommendation of the 
Lok Sabha that the Rajya Sabha 
do join in the Joint Committee of 
the Houses on the Bill further 
to amend the Comstitution of 
India. The names of the mem- 
bere nominated by the Rajya




