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Mr. Speaker: The questlon 1s:

“That leave be granted to in-
troduce a Bill further to amend
the Representation of the People
Act, 1950, and to make certain
consequential amendments in the
Government of part C  States
Act, 1951."

The motion was adopted.

Shri Pataskar: I introduce the Bill.

REPRESENTATION OF THE PEO-
PLE (SECOND AMENDMENT)
BILL

The Min'ster in the Ministry of
Law (Shri Patagkar): I beg to move
for leave to introduce a Bill further
to amend the Representation of the
People Act, 1951 and to make certain
consequential amendments’ in the
Government of Part C States Act,
1951.

Mr. Speaker: The question is:

“That leave be granted to in-
troduce a Bill further to amend
the Representation of the People
Act. 1951 and to make certain
consequential amendments in the
Government of Part C States
Act, 1951"

The motion was adopted.
Shri Pataskar: I introduce the Bill

CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL

¥ Mr. Speaker: The House will now
proceed with the further considera-
tion of the motion moved by Shri
Pataskar yesterday. It refers to the
Code of Civil Procedure and I do not
think that T should read the whole
motion. Along with that motion
there is the amendment of Shri
Agrawal.

Shri §. V. Ramaswamy (Salem):
Mr. Speaker, yesterday I was saying
that the Bill was wholly welcome
because it was inocuous.

3 AUGUST 1955

Civil Procedure 9200
(Amendment) Bill
[Mgr. DrruTy-SPEAKER in the Chair]

If you kindly permit me to go
through these clauses, there are four
clauses on one subject, Clauses 8, 16
(5), 17 and 18 relate to execution
proceedings......

Mr. Deputy-Speaker: Hon. Mem-
bers will kindly make it as interest-
ing as possible. Yesterday, we had
thrice to ring the bell. Otherwise,
we will finish the debate early.

Shri S. V. Ramaswamy: There are
very few cases pending under section
68 to 72 of the Civil Procedure Code.
Therefore, there can be no objection
to the clauses relating to this. Clause
12 relates only to a verbal amend-
ment to bring it in line with Article
133. Clause 14 has become necessary
in view of the decision of the Rajas-
than High Court to bring that section
in conformity with article 14. The
other clauses 2, 4 57,89, 10, 15 and 16
are quite unobjectionable. I would
unly make a8 comment upon clauses
2, 11 and 16 before I state my objec-
tions to clauses 6 and 13.

Clauge 2, I think, is very welcome.
The decision of the High Courts with
regand to the payment of interest had
varied. I will just give three exam-
ples. One view {s that the contract
rate should be allowed; the other
view is that 12 per cent. is reasonable
and there is a third view that even
24 per cent. is not high. The views
of the courts vary from person to
person and we should not allow the
courts to function 1n such a manner
that the amount decreed varies from
court to court and from case to case.
Six per cent. I think 1s reasonable
and it must be accepted.

With regard to clause 11 my hoo
friend, Shri A. M. Thomas objected
to the raising of the level from
Rs. 500 to Rs. 1,000.

Shri 8. S. More (Sholapur): We
are unable to hear. Something is
wrong with the mike. We are very
much interested in what my hon
friend says,

i Mr. Deputy-Speaker: He may raise
nis vorce.
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Shri 8, V. Kamaswamy: Are the
reporters able to hear?

Shri Kamath (Hoshangabad): He
€an move tn the front bench.

Shri 8. 5. More: That does not
depend upon him.

Mr. Deputy-Speaker Nor does it
depend upon Shri Kamath.

Shri 8. V. Ramaswamy: There shall
be no objection with regard to clause
2; it is most welcome. With regard
to clause 11 my friend Shri A. M.
Thomas objected to the raising of the
level from Rs. 500 to Rs. 1,000. The
tendency now is to raise the jurisdic-
tion of courts. For instance recently
in Madras they passed an Act by
which the jurisdiction of the courts
of the District Munsifs had been
raised from Rs., 3,000 to Rs. 5,000
They also passed an Act by which
the jurisdiction of the City Civil
Courts had been raised to Rs. 50,000.
This got the desired effect of taking
800 suits from the original side of
the High Court. That is the tendency
now and I do not see any objection
why summary proceedings should
not be raised to the level of Rs. 1,000
from Rs. 500. That also is welcome.

My main objectton is to clause 6,
which, I am afzaid, may lead to many
difficulties. Clause 8 deals with sec-
tion 47; in so far as i attempts to
settle the question whether the pur-
chaser at a court auction 1s a party
to the proceedings or not, it is quite
good and welcome. But I am afraid
that clause 8 is going to lead to diffi-
culties for this reason. The note on
clause 6 says:

“The principle of res pudicata,
including those of constructive
rey judicata are expressly pro-
vided in the cuse of suits under
section 11. There is no such
specific provision in regard to ex-
ecution cases, Courts have,
however, applied the principles
under lying section 11 to execu-
tion cases also. There is a diffe-
rence of opinion among the
various High Courts as to how
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far these principles can be appli-
ed to execution cases. This
claus: seeks to provide expressly
how far the principle of res judi-
cata should be applied to execu.
tion cases.”

I am afraid by expressly providing
this, complications are likely to arise.
If you look into the original section
47, yvou will see that the explanation
to sub-clause 3 there is incorporated
here us explanation (1). Explanation
(2) to the present clause is explana-
tion (2) to section 11 of the original
Code and explanation (3) is analog-
ous to the explanation (3) of section
11. I can wunderstand explanations
(2) and (5) for section 11 being
omitted in its application to clause 6,
but what about explanation 4. My
friend, Shri A. M. Thomas touched
upon it but did not go wholly into
the matter. Explanation IV to sec-
tion 11 reads thus:

“Any matter which might and
ought to have been made ground
of defence or attack in such for-
mer suit shall be deemed to have
been a matter directly and sub-
stantially in issue in such suit.”

The effect of excluding this from the
explanation will be to restrict the
scope of this clause only to cases
where it has been specifically taken.
I see that even as early as § Allaha-
bad. it has been noted: ’

“Section 11 is not applicable to
execution proceedings as it relates
to matters decided in suits. It is
only on principles analogous to
that section that res judicata can
be applied to execution proceed-
ings.”

Now, when it is clear that explana-
tion IV to section 11 has also been
judicially construed as applicable to
execution proceedings, when you
exclude explanation IV to section
11 from being incorporated in clause
6, it comes to this: the “might” and
“ought” clause of explanation IV
cannot hereafter be applied. Then
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what becomes of those judicial deci-
sjions by which this “might” and
“ought” clause,. which has been a
headache to all civil lawyers, has
- been applied? What happens to them?
Does it apply to execution proceed-
ings. What happens to those judicial
decisions which have been made
hitherto applicable? 1 am afraid the
House would like to have a fuller
clarification of this point from the
hori. the Law Minister.

The Minister in the Ministry of
Law (Shri Pataskar): What is the
opinion of the hon. Member? Should
it be applied?

Shri 8. V. Ramaswamy: [ cannot
anticipate things. It may have to go
to the Supreme Court and we shall
have to wxut and see the complica-
tions that arise.

What 1 am contending now is that
the existing law will be disturbed

when you specifically state the scope.

of the section and Timit it to the parti-
cular aspect. You cannot apply the
judicial decisions which have grown
around this. Therefore, this is a limi-
ting factor and how it will react on
the existing decisions remains to be
seen. I am afraid it will lead to an
element of great complication.

Again, what about explanation VI
of section 117 Why has it been ex-
cluded from the operation of clause
8 Explanation VI to section 11 reads
thus:

“Where persons litigate bona
fide in respect of a public right
or of a private right claimed in
common for themselves and
others, all persons interested in
such right shall, for the purposes
of this section, be deemed to
claim under the persons so litiga-

un"n

Supposing there are execution pro-
ceedings In respect of Some decree
arlsing out of a suit where there is
a boda fide litigant in respect of
public right; what happens to such
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suits? What happens to the execution
proceedings in such suits? [ do not
know. I think, here agam. the Law
Minister will be pleased to explain
why he has excluded explanation VI
of section 11 from being made appli-
cable in clause 6 of the Bill

The other point that I wish to con-
test is clause 13. I am afraid 1 must
state clearly that I am never for res-
tricting the revisional jurisdiction of
High Courts which is one of the
great safeguards of human liberty.
It may be that there is abusc of this
power but I cannot coneceive of the
revisional powers bemg replaced by
any other which will guarantee or
ensure the just interests. of the peo-
ple. When the hon, Minister seeks
to limit it to such of those cases
where there is no appeal and drives
the party to wait till such time as he
can appeal against such things, I am
afraid he is restricting the right of
the parties and the rights of the par-
ties may be gravely jeopardised. It
is in that sense I say that the revi-
sional powers of the High Court should
not be restricted in any manner.

Then there is clause 16. As I
pointed out, clause 18(5) is conse-
quential to clauses 8 and 17. I do
not see why clause 16(4) has becomie
necessary. ‘Now, read Order XX,
rule 1. The existing Order XX, rule
1 is quite all right and there is no
need to change it in terms of clause
18(4). The Statement of Objects and
Reasons with regard to clause 16(4)
reads thus:

“This clause seeks to give a
statutory direction to courts to
pronounce judgements as early as
possible after the hearing of the
case.”

Now, what does Order XX rule 1
say? It says:

“The Court, after the case has
been heard, shall pronounce judg-
ment in open Court, either at
once or on some future day, of
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" to the parties or their pleaders.”

The word used there is also “shall”
and sv it i3 mandatcry, Therefore,
I do not see any justification for in-
troducing this new clause at all.

- .Now, I had dealt with the expenses
and delay in civil proceedings. The
question of reduction of expenses in
a sense can be Ssolved if delay can
be avoided. But, the major problem
*is this. So long as the State Govern
ments depend for their revenues on
the income from the administration
of justice, 1 am afraid, the expenses
will mount. I am hoping for a day
when no State will depend upon—
what shall I say—the *“profits” from
the administration of justice, to run
the general administration. It should
never be the aim of a State to make
money out of the business of
administering justice, Justice should
be made as cheap as possible. In-
stead of that, because the tax strue-
ture in the States is so inelastic and
.the resources are so restricted, the
States resort to the Court Fees Act
as a sort of Kamadhenu to take out
,as much money a; possible out of the
litigant public. This attitude must
change. Unless this attitude changes
1 am afraid the question of reducing
.expenses cannot be properly tackled.
That will lead me to subjects other
than Civil Procedure Code because
‘the methods will have to be devised
by which the revenues of the States
can be augmented and made indepen-
dent of the revenue from the ad-
ministration of justice.

Sir, 1 will give you one example..

You may remember the time—possib-
ly you were in practice at that time—
when the court fece on copy stamp
was one anmna.

"Shr’ Pataskar: May I bring to the
‘notice of the Chair that there 15 a
"good deal of criticism since yes'tcrday
‘about the court fee being levied by
‘the States? I do not know what I am
‘expected to do about tha: matter n
the Clvil Procedure Code
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Shri 8. V. Ramagwamy: I was only
bringing to thc notice of the House
that the claim need not be made that
this Bill seeks to reduce the expenses.
That is my humble contention. -

Shri Pataskar: So far as | can see
that is envisaged under this BIll

Shri 8. V. Ramaswamy: . Take for
instance Order XV, I want an Order
XV-A to be introduced for this pur-
pose., Often-times after issues bhave
been settled some courts . write like
this on the notes paper: “For trail or
settlement. Posted to such and such
a date”. But, no court applies its
mind after settlement of issues to see
that a particular suit is settled as
early as possible. They automatically
write on the notes paper as [ said
before. No attempt is made by the
court to apply its mind to the ques-
tion of settling it -before the trial.
If by chance the parties come to some
understanding and they report settle-
ment, the court is only too pleased
because it means disposal. They
welcome such a thing. But I want
that after the settlement of isSues, a
suit must be posted for a particular
date for a settlement, if possible,
after, T suggest applying Order 15.

Mr. Deputy-Speaker: Are there not
complaints that some munsifs are raji
or compromise munsifs and that they
coerce the parties and compel them
to come to terms?

Shri S. V. Ramaswamy: The ele-
ment of compulsion is there. That is
the thing which is objectionable. If
it could be possible that after the
settlement of issues they thrash out
the thing and explore the possibili-
ties of settling the guit it would be all
to the gond.

Mr. Deputy-Speaker: [ think there
must be conciliation officers appoint-
ed.

Shri S. V. Ramaswamy: That Lin
what 1 am emphasising. '

Shri Pataskar: Supposing the judge
tries to effect a compromise and he

‘inds that same parties are obdurate



9307 Code of

[Shri Pataskar)

and do not agree, naturally there is a
prejudice created in his mind about
the parties concerned, and so I do
oot think that will be a very good
procedure to be followed.

Shri 8. V. Ramaswamy: When we
are having conciliation procedure for
conciliation and arbitration, why is it
not possible for the courts to apply
their minds, after the settlement of
issues, to clarify the issues and to
narrow down tne issues, to try to
bring the parties together and see if
they cannot effect a settlement before
going to trail? If, of course, after
exploring these possibilities, the suit
must go to trail, by all means, let it
go, but let this be done before the
issue of summons to witnesses. It
* will be a matter of Saving for the
parties, It will be a matter of saving
of trouble for the witnesses and for
the litigant public also. It appears
that such a new order like order 15-A
might be introduced.

Taere are other things for sugges-
tion. The question ig whether ques-
tion could be settled at the district
court level and what is the category
of such questions. There are other
questions like hearing of first appeals
by itinerating division benches of
High Courts if possible. This will also
reduce the pendency of suits and ex-
pedite justice. I do not want to take
much more time. If one Is invited
to make suggestions, so many sugges-
tions could be made.

With regard to the motion moved
by Shri M. L, Agrawal that the matter
may be opened up for suggesting
other amendments to the other por-
tions of the Code, I am very difi-
dent as to what would happen. You
will remember that when I introduced
by private Member’s Bill for the
limited purpose of abolition of asses-
sor and jury systems in the applica-
tion of the criminal Procedure Code,
the then Minister of Home Affairs
got up and said that he would come
forward with a very comprehensive
measure for the reform of the crimi-
nal Procedure Code and tried to
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persuade me to withdraw the Bill.
But I stuck on and I was contending
that I shall not withdraw the Bill til]
such time as the promised compre-
hensive Bill came up for the con-
sideration of the House. When the
Bill did come—as it has now come—
it was far from being comprehensive.
It dealt, just like the Civil Proce-
dure Code is now being dealt with,
with only few sections. But then it
was suggested and it was accepted by
the Minister and the hon. Members of "
this House that the Committee might
receive suggestions with regard to
amendments covering other sections
not dealt with by the amending Bill,
and many of us have circulated print-
ed amendments covering other points
as well. But so many were the
amendments that were received by the
Committee that the Committee, in its
report, submitted that this is too vast
a subject and that it cannot deal with
those amendments and that question
may be deferred till such time as a
more comprehensive Bill could be
put up. I fancy that similar will be
the fate of those suggestions and if
the House accepts that the sugges-
tions for amendments with regard to
the other sections, orders and rules
might also be given, we shall certain-
Iy get busy and send so many amend-
ments, but ultimately I think the
result will be the same, and the re-
port will say that there are so many
amendments that a comprehenmve
Bill may be brought forward later
With these words, I support the BIilL

Shri Eamath: Sir the Minister of
Law—] am sorry, the Minister in
the Ministry of Law is....

Mr. Deputy-Speaker; It is some-
thing like a son-in-law and a father-
in-law.

Shri Kamath: The Minister in the
Ministry of Law is piloting a measure
which, to my mind. is a child nf the
Government’s predilection nay passion
for change, and of its indifference to
the cause or the interests of real
justice
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Turning first to the Statement of
Objects and Reasons, the Minister has
observed thus:

“While a thorough overhaul of
the Code of Civil Procedure is a
difficult task which should be
entrusted to an expert Committee,
some amendments of the Code
appear to be desirable from the
point of view of reducing the
delay and expense”.

Some of the amendments proposed
in this Bill appear to be designed to
reduce the delay and expense but
only at the cost of the highest stan-
dards of justice which have been
objective and our goal in this count-
ry for so many decades. It is unfortu-
nate that merely with a view to
reducing delay and expenditure, cer-
tain salutary provisions of the Code
of Civil Procedure should be sought
to be amended. It will only deprive
vur litigants, who are already
suffering In many ways in the lower
courts, of their right of appeal and
revision.

Much has been said on various
clauses of the Bill and I do not wish
to traverse the ground which has
already been covered. I will confine
myself to two or three clauses of this
Bill. I shall not deal in the order
in which they appear in the Bill but
I shall take them as I deem fit. I
will take up first the clause concern-
ing exemptions—clause 14 of the
Bill—about which a lot was said
yesterday by my friend Shri S. S.
More and other hon. Members too in
thig House. It seeks to amend section
133 of the principal Act. Exemption
is sought to be conferred upon a
. whole cart-load of dignitaries of the
Indlan Umion. The Speaker is one,
the President is one, the Vice-Presi-
dent 15 one, but Ministers are at least
300, [ think, in the whole of India.
If you take all the 27 States and add
up the number of Ministers there will
be at least 300 to 400 Ministers in the

Indian Union,

Shri 8. V. Ramaswamy: Then it is
a train-load, not a cart-load.
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Shr: Kamath: Cart-load or a car-
load or even train-load, ss you please,
May I submit, in this connection, that
firstly it is not clear whether this
term  ‘Minister’ includes Deputy
Minister, Ministers of State and also
Parliamentary Secretaries. The list
of Members as given by the Lok
Sabha Secretariat contains in the
first few pages the whole list of the
Cabinet Ministers, Ministers of the
Cabinet rank but not Members of the
Cabinet, Ministers of State, etc,

Shri S. 8. More: Our rules of pro-
cedure deflne Ministers as Including
Parliamentary Secretaries.

Shri Kamath: In the Centre, as you
are very well aware, their number
has been enlarged recently and it is
I believe,—if my memory does not
betray me—only four short to make
a complete pack of cards.

Shri Asoka Mehta
Excluding joker.

S8hri Eamath: If the joker be in-
cluded, it would be five short. Of
course, we have got the aces, kings
and queens etc., Sut only the dukke
are lacking.

Mr. Deputy-Speaker: The hon.
Member goes in an indirect manner
into the appointment of Ministers,
which is very wrong. He can Just
Say, all these categories of persons
ought not to be exempted. But it is
another thing to say that Ace or Jack
hag been exempted.

Shri Kamath: I never disputed the
Government's right or President's
right to appoint any number of Minis-
ters. I only stated as a fact that
there are 30 many Ministers.

Mr. Deputy-Speaker: Of course
there are a number of Ministers, but
to go into details that he is Ace or
Jack is wrong,

8hri 8. 8. More: He is only adding
some humour in order to keep the
quoruin in the House.

Mr. Deputy-Speaker: But there are
limits to it.

(Bhandara):
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Shrli Kamath: It is not merely
humorous; it is a serious statement,
Sir. There ave 300 Miniuters in the
windian Union. Of course I do nol
wish to dispute anybody’'s right to
appoint any number of Ministers.
My point in this connection is that if
any of these dignitaries—President,
Vica-President, Speaker and Minis-
ters—happens to be a plaintiff in a
civil suit, he should not be exempted
from personal appearance in court.
Exemption may be granted in other
cases; but excinption should not be
granted in cases where any of these
dignitaries happens to be a plaintiff
in a civil suit. Recently we have
had some measure about defamation.
Some case might arise in which some
Minister might flle a suit for dama-
ges. It may not be for defamation,
but for damages, which is a civil
action. In that case, if Minister files
a civil suit against somebody for
damages, the Minister should not be
exempted from attendance, because
he becomes a plaintiff. What is
given in the Bjll is a blanket pro-
vision that so many persons in the
Indian Union shall be exempted.
This must certainly be amended to
this extent that if any of these per-
sons happens to be a plaintiff in a
civil sult, he skculd not be exempted
or allowed to claim exemption,

Then, as regards the reason for
arnending sectior 133 of the Code, the
explanatory memourandum says thai
the Rajasthan High Court ruled that
section 133 of the Code 'was ultra-
vires of articles 14 of the Constitu-
tion. This is mentioned in the note
on clause 14 of the Bill. I am sorry
‘I could not. get a cupy of the judge-
ment of the Rajasthan High Court.
If it was attacked by the Rajasthan
‘High Court on the pground that the
State Government had been em-
powered to notify for exemption cer-
tain persons, then I concede this
amendment wil' serve the purpose.
But if the exemoption of certain per-
sons has been attacked on the ground
of inconsistency with article 14 of
the Constitution. then I do not under-
stond how thix ammenament wifl work.
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Shri Pataskar: For the information
of the hon. Member, I may tell him
that the Rajasthan High Court judge-
ment proceeds on the basis that in
all such matters there should be
some sort of a classification. The
object of the present section of the
Bill is to prevent exemption beiLg
given to anybody arbitrarily. That is
the object. I can send the judgement
or the Rajasthan High Court to the
hon. Member if he likes. The present
section has been considered as not
ultra vires by another High Court—
Punjab High Court. We du not want
to leave the section in this condition.
I was going to deai with this point
in my reply, but now tha! so many
Members are raising this, point, I
would like to point oul to hon. Mem-
bers ‘that the basis for a distinction
ought to be some sort of a classifica-
tion and it should not be left to the
arbitrary decision of the Government
as to who should be exempted. You
can say these are the persons who
should be exempted and you can also
include 687 ex-rulers. I would like
to explain this also: The present
position is that there are agreements
of merger in which it has been agreed
that these persons would get exemp-
tion, We have to continue it now.

Shri 8. 8. More: All ex-rulers are

‘not ‘Rajpramulkhs.

Shri Pataskar: I just wanted to
explain the position regarding the
decisions of the High Courts. There
is one High Court which has held
this section is not ultra vires; there
is another High Court which says that
this is rather arbitrary and from that
point of view it is not consistent with
the Constitution, We have made an
attempt here to see that all these con-
troversies are scttled.

Shri Kamath: If the Rajasthan
High Court suggested that there
should be a reasonable <lassification,
was any cxact type of classification
mentioned in the judgement?

Mr. Depuly-Speaker: It will take
somc time for the hon. Minister s
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refer 1o the judgement and give the
information. Whatever informatior.
the hon. Member has urdered will be
given, but the hon. Member can con-
tinue his speech.

Shri Kamath: If section 133 of the
principle Act was declared ultra vires
of article 14 of the Constitution on
the ground of equality before law, I
fail to understand how the present
section in the Bill will meet the re-
quirements. This also may be held
by the Supreme Court as being ultra
vires of the Constitution. Also, I am
afraid that it will not be held reason-
able to include so many dignitarfes
of the Union. Further 1 would ask
the Government to straightway make
it clear as to what categories are In-
cluded in ‘Ministers’. In the last
Parliament when the question of dis-
qualification of Membership of Par-
liament arote, the GGovernment
brought an amending Bill to Include
the Deputy Ministers also within the
scope of exemption from disqualifica-
tion on account of offices of profit.
Therefore, just to obviate any diffi-
culty which might arise later on, they
should define the term ‘Minister’ in
this Bill.

Mr. Depaty-Speaker: I believe there
is only one category of Ministers in
the Constitution.

Shri Kamath: Council of Ministers
is mentioned. There is no Minister
mentioned individually or as such

Mr. Deputy-Speaker: All of them
are members.

Shri S. S. More: May 1 bring to
your notice that in the Rule< of Pro-
cedure, ‘Minister’ has been defined
It has been defined in Ssuch a way as
to include even a Parliamentary

Secretary.

Mr. Deputy-Speaker:
another thing.

That is

Shr' S. S. More: My hon, {riend
Shri Kamath is perfectly right in
making the statement that the word
‘Minister' ought to be defined.
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Shri Kamath: Next Sir, My hon
friend Shri S. 8. More, yesterday
made out a point with very cogent
arguments that you too, Mr. Deputy-
Speaker, should also be exempted.

Mr. Deputy-Speaker: Why?

Shri Kamath: He argued very
rightly....

Shri 8. 8. More: It is not a ques.
tion of you. When Ministers are
exempted, if the Deputy Ministers are
exempted, why not the Deputy-
Speaker?

Mr. Deputy-Speaker: Unless it is
absolutely necessary and I make a
request, hon. Members need not plead
my case here.

Shri 8. S. Mere: | was mainly res-
ponsible for making that point. You
yourself were absent. Otherwise, it
would have been awkward for me.
Apart from the personality, the occu-
pant of this office should be exemptad

Pandit Thakur Day Bhargava (Gur-
gaon): If the Speakers of the State
legislatures are exempted, our
Deputy-Speaker is more dignified.
There is no doubt about that.

Mr. Deputy-Speaker: Order, order.

Shri Pataskar: I shall be very
happy if the Deputy-Speaker is also
included. People need not argue
about it.

An Hon. Member: When the House
is in session, what about the Mem-
bers?

Shri Sadhan Gupta (Calcutta South-
East): What about the panel of
Chairmen?

Rhri Pataskar: 1 am not prepared
to go further at pr-sent. The Select
Committee might consider anything.

Shri Kamath: My point in this con-
nection was whether it is the Presi-
dent or the Vice-President or any.
body else right down to the lust cate-
gory, if he happens to be a plaintiff
in a civil suit, he should not be ex-
erapted by the court. He should be
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required to appear in the court. If
he fai's to do so, the presumption
should be as much against him as
against any ordinary citizen of the
land.

Pandit Thakur Das Bhargava: What
is the warrant for legal presumption?
If they do not appear themselves, the
court may not force them to come.
Supposing they are able to come and
they do not appear, the presumption
will be against them.

Mr, Deputy-Speaker: Merely
because there is a Suit, each one of
them ought not to fall ill. Notwith-
standing the fact that they are hale
and heslthy and strong, if they do
not appear, no presumption can be
drawn when there is a statutory pro-
vision under which they can absent
themselves,

Pandit Thakur Das Bhargava:
Because they are exempted, the court
will not ¢ompel them. Suppose a
person chooses to come, ' cannot he
cume?

Mr. Deputy-Speaker: He can.

_l‘andh Thakur Das Bhargava: In
hig own interest, it is for him to
dppear. If he does not appear the
presumption of law will be there that
he does not want to appear.

Mr. Deputy-Speaker: It is not for
us to consider what the court is likely
to do. A person is exempted. The
option is to him to appear or not.
If he takes advantage of this provi-
sion, whether there is presumption or
not, it is for the courts to decide. We
are not giving any hypothetical rul-
ings upon what may happen or may
not happen. If the presumption
arises, it will arise. If there is no
presumption, there will not be amy
presumption. There is already an
Act. The High Court or the Central
Government may grant exemption to
various persons. The Government
hnonlytonoufytothemgh(:ourt.
In view of some judgement, the Gov-
ernment wants to categorise them,
The only point is whether you snouia
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have any categories, or whether there
are too many categories or some more
have to be included Whether any
presumptions will ari%e or not iz not
a matter for our decision here.

Shri Kamath: The question of pre-
sumption must be considered. I difi-
nitely demand that as plaintiffs they
should be required to appear in
court.

The Minister of Law and Minority
Affairs (Shri Biswas): May I draw
attention to clause 3 of section 133
as it stands? It is on page 15 of the
booklet that has been circulated. It
says.

“Where any person so exempted
claims the privilege of such
exemption, and it is consequently
necessary to examine him by
commission, he shall pa; the
costs of that commission, unless
the party requiring his evidence
pays such costs.”

The only change which 18 now pro-
posed is the deletion of the word ‘so
exempted’. What 1 am pointing out
is this. The mere fact that their
names are in the new clause (1) does
mot mean that they will be automati-
cally exempted. They have got to
claim the privilege. If by reason of
the claim it is found that the other
party will be damnified, Dbecause he
has to take out a commission for tus
examination, the costs of the commis-
sion will have to be pald by the per-
son who claims exemption. I am onry
pointing this out; f am not making
any comments. I only want to draw
attention to the existlng clause 3 or
Sectiva 133.

Shri 8. 8, More: It s 2 sort orm
deterrent.

Shri Kamath: My point 15 aboux
the examination in court: not on
commission, which is quite different
from appearance in court. I say, as
a plaintiff, De should not have the
benefit of examination on Commis-
sion.
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Pﬁﬂt Thaknr Das Mva: This
shows that he does not get any bene-
it

Shri Kamath: As the plaintiff, he
should not be allowed to claim it.

Mr. Deputy-Speaker: The point
seems to be that he ought not to
avoid the witness box and a public
cross-cxamination. Commission is an
entirely different thing.

Shri Raghavachari: Appearance is
under two categories: as a party and
as @ witness, My friend is saying it
applles to both.

Shri S. S. More: It does apply. It
dues not say, as a witness,

Shri Raghavachari: Exactly. It is
only as a witness that he has to pay
the costs of the commission.

Shri Kamath: Coming to clause 11
of the Bill, it seeks to raise the pecu-
nlary floor limit for second appeals
from Rs. 500 to Rs, 1,000. I think,
in the conditions prevailing in India
today, this is a retrograde proposal.
It will affect the poorer section of the
population very adversely. A Gov-
ernment committed to a welfare state
and what not, should not be desirous
of or should not even dream of affect-
ing the poorer classes in any adverse
manner at all. I have not practised
law myself. But, I have for a short
while, Sir, administered the law. I
have heard lawyers, haranguing,
fighting like kilkenny cats on occa-
sions. I have learnt from them a lot,
though not very much from books. I

* personally feel that if the right of
second appeal in respect of suits
below Rs. 1,000 in value is sought to
be taken away, and the litigant is
deprived of this right, I am afraid
the lower courts and the small cause
courts would behave more arbitrarily
than they are doing at present. There
are no small cause courts in all places;
{n particular courts there are small
cause days in a week. I have per-
sonally heard it said; these days are
referred to as bazaar days for that
court, because there is such a crowd
and such a rush of people, that it is
not even pessible to get into it
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Mr, Deputy-Speaker: Has the hom
Member experience of civil judicial
work also:

Shri Kamath: | was additional Dis-
trict Judge for two years. The Small
Cause Judge happened to be my
neighbour for a year. 1 knew what
used to pass in that small cause
courts.

Mr. Deputy-Speaker: I am sure the
hon. Member's judgements have never
been taken in appeal.

Shri Kamath: I did not decide
small cause sults,

Pandit Thakur Das Bhargaca: May
1 know what was the percentage of
appeals accepted in respect of your
judgements.

Shri Kamath: I want notice, 3Sir.
1 was referring to small cause judges
und if you will permit me, I shall
refer to the observations made by a
full bench of the Supreme Court con-
gisting of Chief Justice Mahajan,
S. R. Das, Ghulam Hassan, Bhagwati
and Venkatarama Aliyar. In the rw-
ported case of Dhakeswari Cotton
Mills, they held that the income-tax
officer and the tribunal passed their
Luagement on pure guess-work. Here

the relevant portion of the judge-
ment.

“....it is equally clear that in
making the assessment under
sub-section (3) of S. 23 of the
Act, the Income-tax Officer is
not entitled to make a pure
guess and make an assessment
without reference to any evidence
or any material at all.”

Mr. Deputy-Spcaker: We are not
on the Income-tax Act now.

Shri Kamath: Our small cause
courts may behave worse than when
they know there is no second appeal

Shri Pataskar: The very nature of
the word “small cause”™ shows that
they are for small causes, not con-
nected with immovable property eote.
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Mr. Deputy-Speaker: The value of
Rs. 1,000 today is not more than

Rs. 500 of earlier days.

Shri Kamath: It may not be. For
poor people, it means quite a lot. In
the course of the trail of my election
case In the Supreme Court, Chief
Justice Mahajan remarked that if
this protection by appeal and revision
under articles 226 and 227, 136 etc,
were not there, these courts, tribunals
and others would behave,—and they
have behaved, like petty dictators
That was the remark made during
arguments in my case. It is good the
Constitution has given more than
powers of revision. Otherwise, the
lower courts may run amuck, and |
do feel that there is no case for rais-
ing the pecuniary floor limit in the
circumstances prevailing today. This
may be considered perhaps at a later
stage when the country ic more pros-
perous and we have settled down and
the Civll Procedure Code is revised
by an expert committee as the Minis-
ter has promised in the Statement of
Objects and Reasons, but at the pre-
sent dny there is absolutely no case
for raising the floor limit from Rs. 500
to Rs. 1,000.

While I am on the subject, 1 muy
refer to this expert committee.
Though it is not part of the Bill, it
is part of the Statement, of Objects
and Reasons. The Minister has
referred to the future revision—
“overhaul” is the word used here—
of the Civil Procedure Code By an
expert committee. I do not know
what exactly Is meant by the ward
“expert”. Experts very rarely agree

and they very often differ, fight

» aong themselves, quarrel among
themselves. If it is entirely legal
experts, I hope the Minister will not
take such a step. and I hope that
when Government appoints this com-
‘mittes, it will also include persons
who have been conversant with social,
economic and political life and de-
velopments in this country. Not
mere lawyers would do. I hope Gov-
ernment will hear that In mind before
they proceed with the appointment of
this committee, This is only a sub-
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sidiary observation because it is n<t
immediately relevant to the considera-
tion of the BIlll. It has been provok-
ed by the remark made by the Minis-
ter 1n' the Statement of Objects and
Reasons.

Coming to clause 13, 1t seeks to
amend section 115 of the principle
Act. The effect of that would be
that revisional powers of the High
Courts in certain cases would be
restricted. The High Court would be
deprived of its revisional powers
where an appeal lies. Now, there
are various stages in a civil suit. It
is not clear whether this particular
provision refers to all stages, inter-
locutory and final. There are stages
where an issue of law may arise
which, in my judgement, only a High
Court should decide and not any
lower authority. The ex-Chief Jus-
tice, of India, Shri Mahajan, shortly
before his retirement, said in Ambala
or somewhere else that the lower
ranks of the judiciary were showing
an unhealthy tendency to bectme
subservient to the e-ecutive. He said
that he deprecated this tendency and
he hoped thst the judiciary would
maintain t.ie highest standards so far
ag the administration of justice was
concerned. Now, if the High Court is
deprived of the powers of revision
where issues of law are councerned,
it will affect many litigants adversely
because revision on an issue of law
is quite different from an appeal on
issues of fact. The High Court can
sift the evidence affecting particular
issues, and decide the matter verye
quickly and remand it to the lowar
court for trail. A lower appellate
court, judging by the way things are
going In many parts of the country,
will not decide it as efficiently. .or
even as quickly perhaps, as a High
Court will do. As a matter of fact.
the section in the principle Act refors
to only issues of law. What does .t
say?

PR appears - -

(a) to have exercised a jurisdic.
tion not vested in it by law,
or
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(b) to have failed to exercise a
jurisdiction so vested, or

(c) to have acted in the exercise
of its jurisdiction illegally or
with material irregularity ”

These are issues of law, not issues
of fact at all, which may even call
for exerciSe of the powers of High
Courts under article 226. Under this
article the High Courts have the
paower to issue writs of certiorari and
other writs. These are however not
affected by this, as the law cannot
override the Constitution. Under
article 227 the powers of su:perinten-
dence given to the High Courts are
-ery wide, and in my own case a
ruling was given fur the first time by
the Supreme “ourt that by superin-
tendence is meant not only adminis-
wrative superintendence, but also judi-
cial superintenidence.

Mr. 8. S. More: May I ask if clause
13 takes away the original power of
revision, because the only word
omitted &5 ‘“thereto”? By omitting
this word, on the contrary, the power
of revision is widened. My friend is
arguing on the assumption that this
clause 13 would take away the powers.

Mr. Deputy-Speaker: Till now no
revision was allowed except in cases
where an appeal lay to the High
Court. Appeals may lle to subordi-
nate courts. Even then, under this
amendment omitting the word
“thereto”, it is open to have revision
to the High Court, wherever an
appeal lies, from the Munsif to the
District court etc.

Shri 8. S, More: S, am I right
when I :ay that by the omission of
the word “thereto”. ...

Shri Pataskar: That is to say, it Is
quite clear that if there is the remedy
by wzr of appeal open to the person
concerned, then, naturally, he will not
be able t» go the High Court, if
this amendment is accepted.

Mr. Deputy-Speaker: Wherever the
appeal may lle.

3 AUGUST 1955

Civil Procedure 9222
(Amendment) Bill

Shri Pataskar: The whole idea is
where there is a remedy by way of
an appeal even to another court, in
that case, there will not be a revision
application to the High Court. I
would just like to ask the hon. Mem-
ber: is it not the common experience
that interim proceedings like walting
tor record etc., cause an amount of
delay”

Shri Biswas: If I mignt interrupr,
as & matter of fact, the object of the
present section 115 1s quite well
known. The remedy is provided by
way of a revision petition Lo the High
Court for this reason, namely that
even if there is an appeal open to a
district court, say from a munsif to
a subordinate judge er from subordi-
nute judge to a district judge, 1t may
still be necessary 1o move the High
Court by an interlocutory application
Otherwise, a lot of money and time
may be wasted. If there is a point
of law, and you go up to the High
Court all at once and get a decision
on that point of law, that may finally
conclude the case, and then other
proceedings in the lower courts may
be wholly unnecessary.

What has happened is that section
115 has come to be abused to a large
extent. Advantage has been taken of
the words ‘with material irregularity’
in sub-section (¢) of section 113.

"My hon. friend Shri Kamath pointed

out the various provisions, but
referred only to points of law. Now,
so far as points of law are concerned,
if you go to the High Court only for
a final decision on a point of law,
which will practically render other
proceedings unnecessary in the lower
courts, one can understand it. . But
taking advantage of these other words
‘with  material irregularity’; even
when the point is something beyond
a point of law, people rush to the
High Court, and the High Court s
over-flooded with numerous petitions
in revision, most of which ultimately
come to be thrown out. The result
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is that in the meantime ri.~..

much valuable time wasted as well as
money. Owing to the accumulation
of work in the various High Colirts,
these revision petitions have come to
be regarded as a clog in the adminis-
tration of justice. That is why this
change has been made. Although
there was a good deal to be said in
favour of an immediate recourse to
the High Court to get a point of law
settled, still afler taking all matters
into consideration, in the balance, it
was found that we might try and see
what is the effect of an amendment
like the one which has now been pro-

posed.

Pandit Thakur Das Bhargava: The
logical course then would have been
to take away the words ‘with material
irregularity’ rather than to take away
the entire right. According to my
hon. friezd, the entire right is very
useful, So, only the words ‘with

- material irregularity’ could have been
removed.

Shri Biswas: I was explaining the
ccnsiderations which moved Govern-
ment to adopt this course. One
might or might not accept that view.
There might be other ways. I am not
suggesting that the object might not
be attained by other ways. I am only
explaining what led Government to
make this amendment.

Shri B. §. Murthy (Eluru): Why
should there be u total denial of the
right?

Shri Sadhan Gupta: May I know
whether Government "have any fgures
to show the extent to which this parti-
cular provision hag been abused,
because normally 1 would have
thought that the High Court would
promptly reject any application in a
matter in which appeal lles to another
court or to itself, and it is only in very
abnormal circumstances that such an
application would be accepted.

Mr. Deputy-Speaker: Is not the
hon, Member aware of the cases

where lists of documents have not
been admitted?
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Shri Sadhan Gupta: No appeal lies
from that, The particular thing re-
mains unaffected even now.

Mr. Deputy-Speaker: An appeal
lies against that order only when the
appeal lies against the case itself.
Now, in interlocutory orders, there 1s
no appeal. '

Shri S. S. More: Even with the
present amendment, parties who have
ample funds to spend will rush to the
court and come back,

Shri Pataskar: The provisions of the
Constitution, as I pointed out yester-
day, are already there. So, we aware
of that.

Shri Kamath: The hon. Minister
Shri Biswas has been an eminent judge
1 would
ask him to tell us whether he was
speaking from personal experience
when he said that the High Courts are
flooded with these applications for
revision. He has decided many well
known cases like the Bhowal sanyasi
case, and he has been a judge for
many years. During his tenure of
office, was he flooded with these
applications for revision? I would like
to know that.

Shri Biswas: My friend is asking
me to state my own experience. 1
will say this that I have sat with
several colleagues on the High Court
Bench. Well the judivial mind
changes like the Chancellor's foot, and
particular judges have particular
views on these matters. Some are
very liberal; some are very strict I
need not give names. But there it is.
If you have a strong collrgue who
can assert himself, the other judge
may yield. Otherwise, the personal
equation prevalls, and that is the real
position. If I might mention one
name, for instance, if people went to
the late Justice Sir Ashutosh Muker-
jee, they might be sure almost in
every case of getting a rule, whatever
the ultimate result might be. If on
the other hand, you went to a judge,
the late Mr. Justice Buckland, 1t was
very difficult to get any rule. That
personal equation prevails even now.
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We cannot help it And there you
are. You have to decide here whe-
ther you should or should not retain
the existing provision or make a
change.

Shri Kamath: I proceed on the
assumption that our High Court
judges will be liberal and just. At

the same time....

Shri Pataskar: There is no doubt
about it. All of them are just.

Shri Kamath: I hope there will be
a liberal interpretation of law, liberal
so far as the citizen is concerned, as
against the State.

I submit that it is wrong to cux-
tail or restrict the powers of revision
that have been conferred on the High
Courtg by section 115 of the principal
Act. If that s not accepted, I am
afraid that the only remedy in cer-
tain cases might be to have recourse
to the constitutional powers con-
ferred on High Courts under articles
226 and 227; but it is not always
easy to invoke these powers. So, I
would earnestly plead that this
clause seeking to curtail the powers
of revision should not be accepted,
and the powers of revision as they
are today should continue.

In this connection, I would only
briefly mention in passing that this
fllustrates a tendency which has been
noticeable in very recent months.
There has been a spate of specula-
tion in the press and there have been
rumours, that Government want to
curtail the powers conferred on the
High Courts under ariicles 228 and

227

Shri Pataskar: But there is no
justification for any such thing.

Shri Kamath: There have been so
many rumours and reports.

Shri Pataskar: They are rumours
only and nothing more; and abso-
lutely, there is no intention on the
part of Government to do anything
of that kind.
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Shri Eamath: May I takeg R that
this is a definite assurance and pro-
mise by the hon. Minister?

Shri Pataskar: I do not know what
more is required than this. 1 say
there is nothing under consideration
before Government to take away

those powers. The matter is not
under consideration.
Shri Kamath: I might draw tne

attention of the hon. Minister to
article 226 where the last phrase is
‘for any other purpose’. There was
a very strong rumour that this
phrase ‘for any other purpose’ was
sought to be deleted, and that Gov-
ernment would introduce an amend-
ing Bill even in this session or the
next session. But I am glag over
what the hon, Minister in the Minis-
try of Law hag stated, and I hope
that will be eandorsed by his senior
colleague also on behalf of Govern-
ment,

Shri Biswas: 1 can say this, that so
far there is no proposal to that
effect.

Shri Kamath: That is a very half-
hearted ‘so far’.

Shri 8. 8. More: They cannot speax
for eternity.

Shri Biswas: I cannot speak for
the future.

Shri Kamath: Has it been mooted
any time in the Cabinet?

Shri 5. 8. More: That is a Cabinet
secret,

Shri Kamath: If it is not a secret,
he could tell us. )

Shri Biswas: Whatever takes place
in the Cabinet is a secret, and I am
on an oath not to speak about it.

Shri Vallatharas (Pudukkottai):
There is no quorum. We are only 39.

Shri Chattopadhyaya (Vijayavada):
This lack of quorum seems to be like
history which repeats itself. It re-
peated itself three times yesterdav.
We should adjourn the Hcuse now.
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Shr: Altekar (North Satara): There
is no question of yuorum between 1
and 2-30 p.M.

Shri S. 8. More: May I bring to
your notice that the recent statement
that during the lunch period the
question of quorum should not be
raised. ...

Shri Vallatharas: It is said that
there need not be quorum between 1
and 2-30 pM. So I withdraw my
remark. ’

Shri 8. §. More: .... is absolutely
wrong? In the House of Commons,
there is no statutory provision for the
purpose of maintaining quorum and,
therefore, they can develop a con-
vention which cannot be in conflict
with any statutory provision, In our
Constitution, there is a regular pro-
vision, an article which says that 50
shall be the number required to form
quorum, and a convention which con-
flicty with this constitutional provision
cannot have any validity. 1 respect
the dignitary who made that sort of
suggestion, but looking to the brass-
tacks, that sort of convention, not to
count out the House during this
period is in conflict with a provision
of the Constitution, and will therefore
have no wvalidity. Therefore, if any-
body raises that question, you will be
kind enough to take this into con-
sideration.

Shri Chatitopadhyaya: 1 refer to
clause (3) of article 100 of the Con-
stitution.

Shri S§. S. More: That is what I
refer to.

Pandit Thakur Das Rhargava: 1f
there is no quorum, all this argument
is useless.

Shri Pataskar: You will remember
that when we decided to sit conti-
nuously even during lunch hour, it
was a Sort of understanding that
nobody should raise this objection. 1If
we do not have quorum, then the only
course ig to wait for quorum......

Shri 8. 8. More: If you want to
have any convention, amendment of
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the Constitution will be the easiest
way.

Shri Biswas: So far as the puint
raised by Shri S. S. More is con-
cerned, he is strictly right from the
legal point of view, We recognise
the necessity of amending the Consti-
tution, and that may be done.

Mr. Deputy-Speaker: Until that is
done, what is my position?

Shri Biswas: That lies in the hands
of the occupant of the Chair. There
was that understanding, a gentleman’'s
understanding, while the full House
was here, and whether we $hould
adhere to that or not is a matter for
the Members to decide for them-
selves.

Shri 8. S. More: 1 want to make a
very sober suggestion for your con-
sideration. People are interested
much more in their lunch than in the
discussion here. Will it not be more
honest and straightforward to adjourn
for lunch so as not to put Members
to the necessity of either foregoing
their lunch or foregoing their resp:msi-
bilities to the House?

Pandit Thakur Das Bhargava:
Quite right.

Mr. Deputy-Speaker: All I can say
is that during this period no vote is
taken, unless there is a unanimous
vote. So far as the decision is con-
cerned, the decision is of a full House.
It means 50 and above; that is, the
quorum is full. It is a question of
making speceches and then trying to
convince the obthers. Yesterday, as
hon, Members arr. aware, it was not
during lunch time that there was no
quorum, but at tea time. Then there
may be dinner time and so on;
various times come one after the other
and there is want of quorum. There-
fore, it is not mere lunch time that
takes away the quorum, but other
times also. Therefore, I would urge
upon hon. Members not to raise the
question of quorum during this period;
I will also feel that there is quorum.
We can go on for some time because
we have to get through the work
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Not that I sax there can be any con-
vention uverriding a statutory pro-
vision, but we get on as if there is
quorum; nobody brings it to my
notice and I do not take notice.

Sharl S. 8. Mere: It becomes a gen.
tleman’s understanding which goes
against the spirit of the Constitution.

Mr. Deputy-Speaker: After all, if it
is modified day after tomorrow, we
are absolutely in the right. Nothing
is sought to be forced.

Shri Kamath: We cannot leave it,
unless it is withdrawn.

Shri  Vallatharas: I have alrgady
withdrawn it,

Shri Biswas: There are so many
things which we shut our eyes and
ears to.

Shri Vallatharas: I only brought it
to the notice of the chair because no
quorum situation is often talked of in
the bazaar openly.

Mr. Deputy-Speaker: 1 shall take
care that except during the lunch
hour, the deliberations are conducted
with quorum, whether the matter is
brought to the notice of the Chair or
the Chair itself takes notice of it.
Without quorum, no proceedings will
be conducted, but during this period,
quorum {s assumed to continue; only
hon. Members need not bring it to
the notice of the Chair. The Chair
also need not take notice of it.

Shri Chattopadhyaya: That is highly
imaginative,

Mr. Deputy-Speaker: If we do not
accept the convention, I shall bring
it to the notice of the hon. Speaker
who started this convention, and I
will leave it to his decision.

Shri Biswas: May I have your
leave to leave the House, although I
am not a Member of this House?

Shri S. S. More: He cannot be a
part of quorum.

Mr, Deputy-Speaker: The hon.
Minister, Shri Pataskar, is here.

187 LSD, .
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Shri Kamath: I am only submitting
on that voint that without quorumd
this will be unconstitutional.

Mr. Deputy-Speaker: No decision is
taken.

Shri Kamath: There is article 100
(3) of the Constitution. This 18 a
Parliament which has to function
within the limits of the Constitution.
It is our duty to uphold the Consti-
tutior.

Mr. Deputy-Speaker: I can only
ask hon. Members to sit for a while,
because there is no quorum.

Shri Kamath: I was on the point of
the High Court’'s powers of revision,
and I can only hope that that is not
the shape of things to come, or what
is very expressively said in another
phrase, coming events cast their
shadows before. I do hope that the
assurance given by the Minister will
not preve to be a three days’ wonder
but will be honoured and respected
at least tor some reasonable time to
come. I cannot of course bind him
for an indefinite future,

Shri Pataskar: Why attach so much
importance to rumours?

Shri Kamath: It is not only rumour.
Some rumours precede Government
announcements, I have seen that on
many occasions. I cannot bind the
Minister for the entire  future,
because he too may not be there. So
for a reasonable time, he must assure
us that the High Courts’ powers and
Supreme Court's powers In regard to
issuing writs and in other matters,
namely, articles 228, 227, 132, 133,
136 ana so on, will not be curtailed
or abrogated or restricted. I hope
that the Joint Committee will take
note of the suggestions I have made
on these three clauses, namely, High
Courts’ powers of revision, exemption
of dignitaries from attendance in
courts and raising of the pecuniary
floor limit in the matter of second
appeals. I hope that these suggestions
will commend themselves to the Joint
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Committee and these will be incorpo-
rated in the Bill when it comes back
to the House from the Joint
Committee.

Shri 8. S. More: Don’'t be so opti-
mistic.

Shri Altekar: Speed, efliciency,
impartiality and cheapness are the
principal objectives to be attained in
the administration of justice—full
proper justice. If we take up two of
these, impartiality and efficiency,
they, of course, cannot be so much
effected by any procedre. Impartialiy
has to be vouchsafed by the Constitu-
tion, by making the judiciary inde-
pendent, and that has been so done.
With respect to efficiency, I would
like to point out that it depends upon
the personnel, the proper choice of
the personnel. For that, of course, a
great effort will have to be made. 1
think so far as civil justice 1s con-
cerned, it enjoys the confidence of
the public to a great extent. So far
as speed and cheapness are concarned,
this Procedure Code has to do a good
deal in that respect. But cheapness
can be obtained only by revising the
Court Fees Act and by changing the
present structure of the judiciary so
as to establish primary village courts
for simple matters, If cheapness is
to be secured the court fees and
other costs of litigation will have
to be curtailed to a great extent
and the expenses of the judi-
ciary will have to be reduced in such
a way as to pave the way for the
reduction in the costs of administra-
tion of Justice. From that point of
view, a radical investigation into the
Code of Civil Procedure, as also the
Court Fees Act and the Evidence Act
will have to be undertaken. That
cannot be done unless and until the
Commission which has been contemp-
lated by the Government takes these
matters in hand amd goes through
them.

Meanwhile, the question is that if
there are some important reforms
that could be brought in, whether
they should not be attempted. If a
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very fundamental reform is under-
taken the criticism is that this should
not be done merely by the Minister
but rather the question should be put
into the hands of a competent Com-
mission. That is the sort of criticism
we saw at the time of the Criminal
Procedure Code (Amendment) Bill.
Now, when the reform that is sought
is I may say, moderate the criticism
that is levelled is why introduce such
a Bill at all. I would like to point
out that when such a great investiga-
tion requires time we should bring
about changes which are very essen-
tial, and which could be brought about
without any sort of controversy.
From that point of view there are, I
think, many provisions in the Bill
which are very salutary and they
require to be enacted into law.

Take, for instance, the question of
repealing sections 68 to 72 and the
Third Schedule of the Civil Proce-
dure Code. We have seen that when
decrees are transferred to the Collec-
tors they take a lot of time. I have
seen proceedings in which when the
matter is sent to the Collector for
partition it has dragged on for 5, 6, 7,
8 or even 10 years. In the case of
maintenance decrees also, when they
are sent to the Collector for the sale
of the land, they take a good number
of years. I have seen cases in which,
in the meanwhile, we have amended
the execution applications by adding
year after year additional claims
during the pendency of that execution
proceeding. So, it is quite necessary
and desirable; and it is a reform that
is called for from all classes that .he
execution of the decree should be
made by the court rather than be sent
to the Collector. I have seen, in a
partition suit brought by an adop-
tive father, where the son took pos-
session of the property, the father had
to sue for partition and possession
and the case was decided and the
decree was given. But, when the
matter was sent for execution to the
Collector it went on for years. The
father died meanwliile, and the son
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remained in exclusive possession un-
disturbed as before. So, there was
absolutely no use of such proceedings.

So far as this reform is concerned,
I have discussed this with many of
my friends at the Bar as also some
gentlement who are working for the
cause of social reform and so on.
All of them say that this is a very
useful and salutary reform. I think
that if the execution of those decrees
which heretofore were being trans-
ferred to the Collector for execution
are ultimately executed by the court
itself, a gocod deal of time will be
saved. From the point of view of
achieving speed in the execution of
justice, I think, this is a step in the
right direction. The only thing would
be that perhaps some clerks fit to
serve in the Survey Department will
have to be engaged in courts or if a
partition of land has to be effected
some commission will have to be is-
sued to a survey or in the office of
the District Land Records. Apart
from that, I think, this is a step mn
the right direction, and will spell no
difficulty.

Another point which I think of
equal importance is in connection the
determination once for all of the con-
troversial question of the status of the
auction purchaser at a court sale.
There was a great controversy and
that has been set at rest.

Yet another point which has been a
matter of controversy here is res
judicata in execution proceedings. I
think that the principles that apply
in suits in regard to res judicata or
Order II, Rule 2, cannot apply in the
case of execution proceedings because
there are certain matters in which
orders are passed only in connection
with the matters that are in issue at
the time being. In a suit, the plaintiff
is bound to seek for all the reliefs
that he is entitled to get. If he does
not do so, then, he cannot subsequent-
lv agitate the matter by a different
suit, But, in execution proceedings
we often see that when a decree is
passed for so many reliefs the plaintiff
just asks for the execution of some
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of them; and, he can ask for the rest
within the period of limitation. It is
not so in respect of suits. Therefore,
in execution proceedings only those
points that have been actually plead-
ed, donied or accepted, will be matters
of res judicata, That, I think, should
be the proper approach.

Another important point that has
beea taken up in this Bill is in con-
nection with restitution. Orders were
not the subject-matter of restitution
under section 144 and they have now
been so taken and I think that is the
proper thing to be done.

But, in connection with the amend-
ment of section 115, that is the revi-
sional powers of the High Court. I
am rather not of the same mind as
the hon. Minister of Law. I think
there are certain types of interlocu-
tory orders which, if not allowed to
be taken in revision to the High
Court, would entail great cost upon
the parties. Take, for instance, the
question of the amendment of plaint.
If section 115 is amended as it is
Sought now, then in a case where a
proper amendment of the plaint is
not allowed to be made—this being
an order against which there is no
appeal—it cannot be hereafter taken
to the High Court. However, when
the case is decided and when the
party goes to the appellate court the
question can be taken up there whe-
ther the amendment was not allowed
rightly or otherwise. Under these
circumstances, the situation would be
that if this revision was there he
could take it to the High Court and
get it decided at comparatively less
cost, and, of course, earlier than it
would be when it is decided by going
through a regular appeal. If this
amendment is made that particular
facility which was there—I myself
have availed of it about half a dozen
times and thrice Successfully—to a
litigant would be taken away. This
is a point which is worthy of con-
sideration by the hon. Minister and
also by the members of the Select
Committee.

In connection with speed, there are
certaln other considerations. Great
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criticism was levelled against the
judges yesterday that they do not
decide cases quickly. Unfortunately,
there 18 no representative of the
judges here and if any one were there
we would have heard what obtained
in the courts. Many times the cases
are adjourned because the pleaders
apply for adjournments and the judges
are unwilling to grant adjournments
and when they allow, it is often with
great reluctance. I would, at the
same time, like to point out that the
situation in our country is such that
expeditious trial will not be possible
until the position of the masses in
regard to education improves. We
know it for a fact that most of them
are illiterate and they do not know
what documents are required. Many
times when we ask them to procure
extracts from the record of rights or
copies of decisions in old cases and
when we get them in our hands we
get some information and from that
we ask them to get some more docu-
ments, We are not able to get that
information in time because they are
illiterate and because they are not
well acquainted with their own cases
and only when we get information in
this way we know what documents
are necessary, even then copies are
not supplied in time by some depart-
ments—. That being so, it sometimes
happens that even written statements
are not being .given in time. Of
course, they could be given in one
month or two months if necessary in-
formation would be made available.
It so happens that owing to the igno-
rance on the part of the general liti-
gant public, it is erv diffieult to
expedite the litigation as we intend,
in the present circumstances in the
country. Of course, we should try to
do our best. Not many adjournments
for written statements Should be
given and no unnecessary adjourment
for the purpose of hearing also should
be given, but it should not work in
such a way as would ultimately
defeat the ends of justice by not
allowing the proper case to be put up
and proper documents or evidence to
be produced before the court. This
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should be taken into cousideration in
the peculiar social level or Social cir-
cumstances that obtain in the country.
All these facts have to be taken inte
consideration when we are speaking
about expediting the administration of
justice. This, in particular, is a very
important factor and should not be
overlooked.

In connection with another point—
interest on costs, I would rather say
that the de'etion of that particular
sub-section will not be in any way
desirable, because in many cases it so
happens that the court exercises its
discretion by looking into all the cir-
cumstances of the particular cause
that is being agitated before it. As
pointed out by one of my friends here
the other day, on account of some
complicated and intricate ‘points the
litigation itself drags on for a number
of years and under such circumstances
the party who has contracted debt
for litigation and has to await the
result for a long time, should not be
put to additional strain. Many times
1t so happens that the other side puts
in certain pleas that are quite not
legitimate and proper—of course,
under section 35A there is a compen-
satory clause. But in every case, the
compensatory costs will not be allow-
ed. There are certain cases in which
the pleas put in by the other side may
not exactly come within section 35A,
but the court, taking all facts into
consideration, may allow interest on
costs. So, I think that that particular
clause should be retained, sub-section
(3) of section 35.

In connection with section 92, I sub-
mit that the addition that is being
Sought is quite desirable, because of a
trustee is removed and he is in
possession of the property, then the
new trustee that is appointed should
be given possession of that property
and the possession from the old trus-
tee should be taken away. That will
prevent multiplicity -of suits and it
has been provided for rightly in this
Bill.

In connection with clause 16, I have
to point out that there are very salu-
tary provisions suggested therein with
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respect to the service of summons by
registered post and so on, but with
respect to sub-clause (3), I have to
bring vne circumstance to the notice
of the Select Committee as also of the
hon. Minister. It says:

“Where any party to the suit
has, at any time on or before
the day fixed for the hearing of
evidence, filed in the Court a list
of persons either for giving evi-
dence or for producing ducuments,
the party may, without applying
for summons under rule 1, bring
any such person, whoSe name
appears in the list, to give evi-
dence or to produce documents.”

So far as production of witnesses is
concerned, I have no objection, but so
far as it relates to the production of
documents, I submit that if a person
in that list produces the documents on
the day of hearing, the other party
has no notice of it and connot know
what documents the opposite party
wants to produce. The pleader for
other party has to take information
and instructions from his client, and
only after taking such information,
he can cross-examine or conduct the
case further. Or he may be also
thinking of producing any evidence
for rebuttal. Though it may not be
necessary to have a summons for
documents being produced in court,
the list should be given quite early—I
may say on a previoug date before the
day of hearing. The documents may
be produced without any summons by
the witnesses. But if the list is to be
given the same day on which the
document is to be produced and the
case to be heard, then it will take the
other side by surprise. In spite of the
present provisions in the Code, there
are certain practitioners in law who
desire to take the other side by sur-
prise and to produce documents at the
latest stage. They would get a license
to do so. That should not be allowed.
So, in the case of documents which
are to be produced in court, a list
should be given at least, say, flfteen
days before the date of hearing and
-summons need not be given to the
witnesses. They may produce the
documents on the day of hearing, but
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the list and the information as regards
the documents should be given suffi-
ciently early so that the other side
may get an opportunity to take full
information in connection with the
documents and also to produce certain
documents, if it is necessary to pro-
duce, by way of rebuttal. This aspect
of the case deserves to be considered
by the Select Committee.

I have not much to say with regard
to the security from parties and other
things, which are matters for the
Select Committee to go into, but I
have brought the important aspects
to the notice of the House. What I
have to say in connection with this
Bill generally is that there are cer-
tain matters which have been touched
upon—many of them are not contro-
versial but some of them are yvery
important, and from that point of
view the hon. Law Minister has done
well in bringing the Bill before the
House. If it is to be kept back until
the whole enquiry is completed by
the Law Commission, which may
perhaps take other Acts also for con-
gideration first, it may be a long time
before anything can be done in this
matter. As I have already stated,
two or three Acts will have to be
taken into consideration in order to
bring about an expeditious measure
of administration of justice; the Evi-
dence Act, for instance, will have to
be considered. In certain cases, in
the case of registered documents, we
do not know with which of the
aliances or which of their heirs the
document lies so, that it is difficult to
get produced the original in time.
What is usually being done is that
certified copies of the documents are
produced, and if the law 1is to be
strictly followed, and coples are not
allowed to be exhibited it will be a
long time before a proper procedure
is followed for producing the docu-
ments. Generally, in the case of
certified copies, it is the practice to
admit them, but if it is not done, it
will be rather difficult to get expedi-
tious trials. The sections in connee-
tion with the admission of documents,
secondary evidence and other matters
also in the Evidence Act will also
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have to be considered. So the Evi-
dence Act, the Criminal Procedure
Code, the Court Fees Act and several
other Acts should be looked into
thoroughly and then alone the con-
templated thorough and complete
revision of the Civil Procedure Code
will come in. It will take quite a lot
of time and before that the very
important provisions that are sought
to be made by this Bill are properly
dome and I support this Bill subject
to the suggestions made by me.
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shri BB K Ray (Cuttack): Mr.
Chairman, the motion before this
House iz a very interesting one. With
regard to the discussion of the Civil
Procedure Code, almost all the
grounds have been covered and I do
not propose to take much time.
Amongst the many arguments advanc-
ed, one is that the Clvil Procedure
Code stands now as a harmonious and
coherent structure and if it ought to -
be revised, it ought to be revised as
a whole., There should be no haste
about it. Let the expert committee
examine it and then revise it. This
sort of piecemeal revision would bring
about disharmony and may do more
injustice rather than justice. This
argument, I should say, ls not entirely
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without force; but it can be met if we
extend the scope of the Bill. How does
the Bill read? The Bill reads, “a Bill
further to amend the Code of Civil
Procedure, 1908"; therefore I should
say that the scope of the Bill is not
confined to the clauses that have been
proposed there. Now for example, it
is said that if the witness has been
named, then a party can produce him
in court without taking any summons
for his production. Till now, we know
that every party has got the full right
to bring a witness to court without
summoning him and even without
previously naming him. This has been
the practice. So far as the provision
for summoning witnesses is concerned,
it is just to help a man to call any
witness to a court. I know of a parti-
cular decision of a High Court which
set the law at rest in this respect.
Previously witnesses brought into
courts without summons used to be
discredited on account thereof. The
final decision of the High Court was
that as there was no provision to pre-
vent a witness from coming to a court
without summons on being solicited
by.a party, he should not be discredit-
ed on *hat ground. Therefore, if this
provisiun is enacted, then it will mean
that no longer can anybody produce a
witness either without summons or
without previously naming him in the
court. In this way, some of the am-
endments may adversely affect the
law as it is. Therefore, I give value to
this opposition objection. But as the
hon. Deputy-Speaker has opined—
which presumably is the sense of the
House also—if such amendments of
the Code as are incidental to the pro-
posed ame..dments or as have a rela-
tion thereto so that, if not inserted
consequentially, it will lead to dere-
liction of justice and injudicious pro-
cedure, are allowed as being within
the scope of the Bill, there will be no
harm, but some good will be done to
the cause of dispensation of the civil
justice. Therefore, I would appecal to
the hon. Minister in charge of this Bill
to remember this opinion of the De-
puty-Speaker, the sense of the House
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and accept amendments which have a
relation with the remainder of the
provisions of the Act.

Secondly, I have found from the
discussions that there is some miscon-
ception about the Civil Procedure
Code. It is thought as if the Civil Pro-
veaure Code is the source of all the
delays and expenses in disposal of
civil cases. In this respect, without.
claiming any infallibility for my
words, I should like to express my
strongest possible opinion that the
Civil Procedure Code is very well
designed. It was the result of the
wisdom of a country whose jurispru-
dence is highly developed and it has:
been so enacted that if it is strictly
followed, all the delay and expenses
involved in the administration of civil.
justice will be reasonably abridged. It
1s a matter for pity that those who
are in charge of administering the
Civil Procedure Code are not strictly
following it. I would like the House to.
bear with me for a few minutes.

When 1 was the Chief Justice of a
High Court I had been on tour. I was.
told by a District Judge that he want-
ed a subordinate judge because he had
got a big case which would take about.
two months and fifteen days and
there were many other old cases pend-
ing. Therefore he thought that an.
additional man was necessary. I told
him; “You better send the papers of
that case to me at the headquarters.”
They were sent to me; I read them; I
went through the orders and I found
that the Procedure Code had not been
followed.

Now what does the Procedure Code
say? The Procedure Code says that
there will be a first hearing. What Is
the meaning of first hearing? At the:
Hrst hearing both the parties will be
present; matters really in dispute will
be sifted, subtracting those that are
admitted or that are unimpeachably
proved by documents, and will have to-
be categorised, classified and put
down into issues. No court ever-
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follows that procedure. F.r.i hearing
in motussil court means—so far as my
experience, extending over a period or
forty years goes—simply stating the
parties, cases and putting down some
1ssues tentatively. Nothing further is
done.

in the Civil Procedure Code there
are provisions for discovery and ins
pection of documents; there are provi-
sions for jssue of interrogatories; there
are provisions for calling upon the
other party either to admit or not to
admit documents or facts; there are
provisions for examination of wit-
nesses on commission. These provisions
are there to facilitate speedy disposal.
If they are strictly followed, then
certainly by the time the case comes
to be heard a lot of matter should have
been admitted, a lot of documents
should have been admitted on record,
or proved on admission. There is a
sanction behind these provisions
because the Procedure Code provides
that if somebody wrongfully disowns
particular documents or facts and the
same are proved against him in court,
notwithstanding the fact that he wins
the case on the whole he will have to
pay the costs of the opposite party in-
curred by him on this particular item
which the party has proved. Now
none of the members of the subordi-
nate judiciary follow these provisions.

Going back to my experience, I
transferred the case to my flle. Then,
1 made the first hearing; I called up-
on the lawyers on both sides to issue
interrogatories of such facts which
they thought may be admitted. Each
{ssued interrogatories on the other.
Then I called upon both the parties to
discover the documents and give ins-
pections thereof to the other party
calling upon him to admit or deny.
That was done. The majority of the
documents were picked up and were
admitted to be genuine. Ultimately it
was found there were only five docu-
ments to be proved by oral evidence
and three witnesses to be examined.
There the whole case ended.

Therefore, it is wrong to think that
the delay and expense are due to the
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Civil Procedure Code. I should say it
is due to the fact that the Code has not
been strictly followed. If speedy and
cheap justice has to be obtained, I
think strict scrutiny should be made
by the higher judiciary of the work of
the lower judiciary.

Coming to the High Courts, what
happens in the High Court is this. The
papers are listed for being printed.
The printing presses take two or three
years. That is mainly the cause of the
delay in the High Courts, quite apart
from inadequate personnel or anything
of the kind.

Suppose you introduce a rule that
the appellant whose appeal is admitted
has to produce all the necessary pa-
pers, either printed or typed, from the
very beginning and the respondent
will in a short time produce all the
papers that he wants the court to go
through a lot of time would be saved?

Shri Rane (Bhusaval): Why not
dispense with printing altogether?

Shri B. K. Ray: In the High Court
there are two judges forming a Bench
and two sets of papers are necessary.
Previously, the judges were English-
men and translations had to be ddne.
Now things are changed.

Shri Pataskar: What about the two
or three High Courts which have got
original jurisdiction? There all the
procedure of the Civil Procedure Code
is strictly followed, but the complaint
in their case is that the amount of
expenditure is so excessive that the
parties find it difficult.

Shri B. K. Ray: There the expendi-
ture is due to the system of attorneys.
About that also, I shall tell the House
my experience.

It was recently decided that all cases
with regard to companies under liqui-
dation proceedings should be heard by
the High Court in its original jurisdic-
tion where the Head Office of the com-
pany is situated. As a result of this
a large number of cases from the Cal-
cutta High Court were to be trans-
ferred to my court, that is the Orizaa
court. Now the liquidator came snd
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reported to me that each attorney
wanted Rs. 500 to apply for and get
transfer of the records in his charge
from the Calcutta High Court to my
court. I asked my Registrar to write
to the Registrar of the Calcutta High
Court. Thereafter Sir Trevor Harris,
who was the Chief Justice, ordered
that all the records should be sent to
Orissa. Within a fortnight all the re-
cords were there. He wrote to me that
‘with regard to certain documents and
‘private papers with the attorneys he
<could not help.

So, the main expenditure is due to
the attorney system. Of course there
is a moral aspect to the attorney
-gystem. That keeps our barristers and
advocates above suspicion. I should,
therefore, urge that the- scope of this
amending Bill should be widened, so
that the Civil Procedure Code, or at
‘least those parts of it which will be
consequentially affected by the pro-
‘posed provisions, should be considered.
“That has been the sense of the House,
-80 far as I have been able to understand
and that has the sympathy of the
Minister incharge. With regard to the
amendment of the Civil Procedure
{Lode, there is another answer to any
-objection, namely that some parts of
it are severable. The fundamental
principles are coherent and harmo-
nious, but some parts are severable for
example. So far as exemption of
particular persons from appearance in
court is concerned, that hag practically
nothing to do with the rest of the
«Code. There may be similar amend-
nents when occasions arise.

‘With these words, I support the Bill

Shri Mulchand Dabe: (Farrukha-
bad Disstt.-North): : During my ex-
perience at the bar for more than
40 years, I have come to the conclu-
sion that the Civil Procedure Code as
it stands has not got many defects. It
consists of two parts. one containing
sections up to 158 and the other con-
sists of Orders and Rules. So far as
the portion that deals with Orders and
Rules is concerned, the Rules can be
amended by the High Courts. Rvery
High Court has a Rules Comgnittee
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which examines the Rules from time
to time and according to the prevail-
ing local conditions, alters or amends
them. Therefore, I do not agree with
the hon. Minister when he says that
overhauling the entire Code is a stu-
pendous task and requires a Committee
of experts. All that seems to me to be
necessary is that the State Govern-
ments and the High Courts should be
alerted so that they may examine the
Orders and Rules and alter them or
amend them according to the condi-
tions prevailing in each State. For
this Parliament to take up the entire
Code consisting of Orders and Rules
would certainly be unnecessary, be-
cause, in that case, the rules will have
to be framed on a uniform basis with
the result that they may not be ade-
quate or fully applicable to all the
States in the country.

So far ag the sections are concerned
my submission is that they lay down
very sound principles and do not call
for any change. When the hon. Minis-
ter says that the task is stupendous
and it is difficult to overhaul the entire
Code, the only conclusion to which I
can come s that the defects are not
so patent as to be easily visible. I
think this expression of his supports
my view that the Code as it stands is
not as bad as it is made out to be.

In the course of the debate on this
Bill a question about the incompetence
of the judiciary has been raised. My
submission is that there are certainly
delays, and sometimes misappreciation
of evidence also. But, the judges are
not the only party to blame. There are
three parties who must share the
blame. The litigants a.e responsible
for producing false evidence or setting
up false cases before the court. The
advocates are also to a certain extent
responsible for trying to win their
tases by their skill in advocacy; the
judges are also responsible to a certain
extent for not being ahle to appreciate
the evidence fully. But, in spite of all
this, it can be said with confidence that
90 per cent. of the cases at least are
gecided correctly. This is all to the
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credit of the judges and the great
experlence and knowledge of human
nature that they have to bring to
bear upon the decision of these cases.

I shall now come to the various
amendments that have been placed be-
fore the House. The first point is, I
have not been able to understand why
the Code is not being made applicable
to the State of Jammu and Kashmir.
When we turn to section 1 of the Code
as it stands at present, it reads:

“Jt extends to the whole of
India except—

(a) the Tribal Areas in the
State of Assam;

(b) Save as hereinafter pro-
vided, the Scheduled areas in the
State of Madras;

(c) the State of Jammu and
Kashmir; and

(d) the State of Manipur;”

It appears from  section 1 that the
Code is not extended to the State of
Jammu and Kashmir. When we come
to the deflnition contained in sec-
tion 2 we flnd:

“(7B) “India”, except in sections
1, 29, 43, 44, 78, 79, 82, 83 and BTA
means the territory of India ex-
cluding the State of Jammu and
Kashmir;”

That is, a part of the Code, sections 1,
29, 43, 44, T8 -and others are made ap-
plicable to Jammu and Kashmir. These
sections relate to service of summons,
execution of decrees and such other
matters. If the Code could be made
applicable to Jammu and Kashmir in
these matters, I do not see any reason
why it should not be made applicable
to the State of Jammu and Kashmir
as a whole. I expect that the hon. Mi-
nister will clarify the position.

The first amendment that is sought
to be introduced is that the successful
party should be deprived of the interest
on costs that he has incurred. I have
not been able to understand the reason
behind this. The successful party has

197 L.S.D.
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incurred considerable costs and the
costs taxed against the oppusile party
represent only a small part of the
cosis that have been actually incurred.
If a person, on account of the wilful
default or wrong committed by an-
other person, has been driven to the
court, and has had to Incur expenses
and spend money from his pocket,
there does not seem to be any reason
why he should be deprived of interest
on costs that he has incurred. It is
said that it is a matter of social justice.
My  submi¥sion is that this kind of
thing is likely to encourage the judge-
ment debtor to desist from paying
Costs as they fall due. He can with-
hold the costs and put the decree-
holder to considerable expenses and
trouble even after he has obtained the
decree. It is a common saying that
the troubles of the decree-holder begin
only after he has obtained the decree.
Therefore, I do not quite understand
the hon. Minister when he says that
costs should not bear any interest after
the decree has been passed.

The next amendment proposed to
section 35A is a welcome and salutary
amendment. Up till now, it was neces-
sary for a party claiming special costs
or compensatory costs to raise that
objection at the earliest possible op-
portunity. The words ‘earliest possi-
ble opportunity’ are being omitted with
the result that the courts will be in a
position to grant compensatory costs
even though they have not been
claimed at the earliest possible oppor-
tunity or even though they have not
been claimed at all, This is all to the
good. This is bound to result in deter-
ring unscrupulous litigants from laun-
ching vexatious or frivolous claims.
The amendment of section 47, bring-
ing in the principle of res judicata is a
welcome and salutary change, because
up to now the principle of res judicata
wasg surely applied to execution cases,
but it was constructively so applied, but
there was no provision in the law as
to whether that principle should or
should not be applied. I think it Is a
good amendment to apply that princi-
ple. My hon. friend Shri Ramaswami
said that the question of might or ought



936 3 Code of

[Shri Mulchand Dube]

should also be applied to execution pro-
ceedings. I do not agree with hum,
because it is more a question of cons-
tructive res judicatu. Therefore, such
points which have been heard and fl-
nally decided shoul'l be res judicata
not others which night and ought to
have becn raised and have not been
raised.

The amendment lo section 92 is also
a salutary and fgood amendment. Up
to now what happened was that a per-
son who succeed. | (n ousting a trustee
from trust proprrty only got a decla-
ration and in case he wanted to take
possession of the property, he had to
file another suit. Now, this is a neces-
sary amendment and this is quite wel-
come.

Mr. Chairman: The amendments
with which bhe agrevs;, he need not re-
capitulate because it has been said by
so many Members. He should try to
economise the time and just speak on
those clauses where he has something
to say.

Shri Mulchand Dube: In regard to
amendment of section 133, I have some
doubts as to whether the proposed
amendment is going to meet the objec-
tions that have been raised by the High
Courts in regard to the exemption of
persons. The amendment reads as
follows:

“In section 133 of the principal
Act,—

(a) for sub-section (1), the
following sub-gsection shall be
substituted, namely:—

(1) the following persons shall
be entitled to exemption from
personal appearance in Court,
namely:—

(i) the President of India;
(il) the Vice-President of India:...”

Now, the opening words are “The
following persons” and the exemption
is in regard to their offices. The
question is whether the word “persons”
- covers, and Is comprehensive enough

1o include. the offices held by these
persons. If the persons are to be exem-
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pted, it should be clearly stated that
thie persous hulding the following offi-
ces shall be entitled to exemption.
That would be, I think, more correct.
My submission is that the hon. Minister
might take this fart into considera-
tion, because, in order tu muet the ob-
jection raised, in order to bring the
clause in line with the provisions of
article 14 of the Constitution, we
should see to it that the proposed
amendment is made consistent with the
article of the Constitution.

Article 14 reads:

“The State shall not deny to any
person equality before the law or
tre equal protection of the laws
within the territory of India.”

Now, the word used here is “person”
and according to the rule of interpre-
tation contained in the Constitution
itsell, the definition of *‘person” is to
be taken from the General Clauses
Act. In the General Clauses Act, this
word “person” {ncludes any company
or association or body of individuals.
whether incorporated or not. It would
be n«ticed that the definition leaves in
tact the ordinary meaning of the word
“person”, which is an individual
human being. Therefore. the word
“person” would mean an individual
human being and would include any
company or association or body of
individuals’ whether incorporated or
not. Now, these offices which are men-
tioned in the amendment to section 133
are neither men nor associations of
men nor bodies of individuals incor-
porated or unincorporated. So, these
offices do not come within the defini-
tion of “person” and therefore, in case
it is considered necessary to give exem-
ption to these offices. it should be said
that persons holding these offices are
exempt. The amendment of the sec-
tion as it is framed does not say so, It
only says the following persons are
exempt and then it names the offices.
I think the opening words of the section
should be: “persons holding the follow-
ing offices”. If it is put in this way.
it may be that it -might meet the objec-
tion to meet which this amendment is
being brought forward.
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The Minister of Defenee Orzanisation
(Shri Tyagl): I wonder if these offices
ran be treated as institutions.

Shri Mulchand Dube: [Institution-
are not mcnlion.etl anywhere.  Insti-
tutions do not count. It is the persons
that count,

Shri Tyagi: For inslance, there is
—ord Krishna's Mandir. Lord Krishna
in law is a person although he does not
exist.

Mr. Chatrman: These are ali person-
alities.

Shri Mulchand Dube: 1 entirely
agree with my hon. friend Pandit Tha-
kur Das Bhargava that justice should
be administered and every person
should have a right to get justice in res-
.pect of any wrong that he has suffered
or in respect of any wrong that is be-
ing done to him. My submission is
that that is certainly an ideal which it
is  difficult to reach, and if all such
cases wore to come to the Supreme
Court or the High Court, it would be
impossible for them to deal with the
plethora of such cases.

There is one other point which I
wish to mention and that is that the
revisional jurisdiction of the High
Court should not be curtailed in the
manner it is sought to be curtailed.
The High Court should have the power
to call for the record of any case, to
examine whether justice has or has not
heen done.

With these words, I support the Bill.

Shri Achuthan (Crangannur): This
process of codifying the Civil Proce-
dure is not new, it has been going on
for a century now. It is not a new ins-
tance with regard to this Parliament.
There is no meaning in waiting till the

Law Commission exhausts the whole .

‘law and comes out with its recommen-
dations before this House to effect the
necessary changes. Moreover. it may
take a long time, so that, according to
me, it this amending Bill goes to the
Sclect Committee and if the Select
Committee considers changes in other
relevant  sections and Orders ot the
Civil Procedure Code which may have
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the effect of seeing that justice is
meted out as quickly as possible and
in an efficient manner, it will be well
and good. But my concern is not with
regard to the provisions in the Code
but with regard to other matters out-
side this Code and with regard to the
judiciary. We must have a competent
judiciary. We must have enough
number of judicial men. In some
States we see there are a number of
cases pending in small  courts where
the Munsiff is not able to deal with
them in full. There are cases which
are older than flve years. not in the
High courts or appellate courts—I am
referring to the original Munsift
Courts.

Shri Bibhutli Mishra
Champaran): Do the
from 10 to 47

Shri Achuthan: 11 to 5, excepting for
one hour for lunch, Though he may
not be in the bench, he has to do admi-
nistrative work. You have no experi-
ence of that. That is the difficulty.

Mr. Chairman:
3 M,

Shri Achuthan: So that, we are not
to blame the judiciary as a whole. .
They are as conscientious as we are.
The judges must be properly paid. That
is my main submission. Unless the
judiciary becomes contented and unless
they are made to feel that their future
is safe and that they can have a con-
tented and happly life, they become
discontented, and dissatisfled, and as a
result, their full energy and enthusiasm
are not forthcoming. So, it is very
necessary that they must be properly
paid.

(Stran cum
Munsiffs sit

Order, order,

Secondly. there must be enough
number of persons on the judiciary.
And there must be a standardisation in
their scales of pay. We find that there
are wide variations in their pay scales
at present as between thc different
States. In one State, the munsiffs
scale may go up to Rs. 300, but in some
other States, it may be very much less.
These variations must now be set right.
and their must an all-India pay scale
for all these judicial men. That will
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create the necessary  atmosphere in
which they can feel that they are inde-
pendent, and that they form one lot
from one end of India to another; and
this will also result in the speedy dis-
posal of cases.

Even more important is the part that
we advocates have to play. I know
personally that there is a good number
of my fellowmen in the different courts
who may not play the part that is ex-
pected of them. You know well what
sort of advice we give sometimes to our
clients. If we make a little introspec-
tion we shall find that in many cases
the parties may not have to go to court
at all and that the case could be settled
better by arbitration or by some sort of
compromise or conciliation, and thus the
matter could have been expeditiously
dealt with, but yet the case has been
taken to the courts, under our advice.
Unless we are united, and we havg in
view the new and changed social condi-
tions, and we adapt ourselves to the
new set-up, I for one feel that delay in
the disposal of cases cannot be solved
in the near future.

Then comes the question of the liti-
gant public and the witnesses. They
are also responsible sometimes for
delay. They are expected to tell the
truth and the truth only, and they
must abide by the summons issued to
them. But I can give you a number of
cases in which even though the witness-
es are ready and it is convenient for
them to go to court and give their
evidence, yet they plead inconvenience
. om the ground that they are laid up or
that they have some other urgent
matter and then ask for postponement
of the case, or leave of absence. This
is the sort of tactics that has been em-
ployed in our courts beginning from
the lowest and ending with the highest.
In the face of all this, delay is certainly
inevitable.

Unlesgs we realise all these factors,
and unless we realise that quick admi-
nistration of justice is a part and par-
cel of justice, and that delay should be
reduced to the utmost, we shall find
this sorry state of affairs continuing in
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the future also. Ags far as possible, we

must see that the cases are settled out-

side the court itself. Otherwise, the

expenses by way of lawyers' fees etc,

which the parties will have to bear, .
will mount up to a high figure. More-

over, in certain cases, it may happen

that the status of the parties to a case

might be different; the plaintiff may be

a rich man, and he may employ one of

the biggest advocates; then necessarily,

the defendant alsq, even though he may

have a strong case in his favour, will

rua after a big advocate. These big

advocates will be brought to the lower -
courts, and it is just possible that on
that particular day, there might be a
number of other hearings, and this
particular case may not be taken up at
all. And yet the lawyers' expenses will
be there. The result af all this will be
that even though the defendant suc-
ceeds ultimately in this case, yet with
regard to his financial position he will
be nowhere, and he will becume just an
insolvent. We have to take all these
factors into consideration and see that -
Justice is made as quick and as cheap
as possible. This is by way of general
remarks.

Now, coming to this small amending
Bill, I feel that it is not of much signi-
ficance. Only some very small and
minor matters have been taken up.
And even there, I find that there are
some hardships likely to be caused as
a result of the proposed amendments.
For instance, with regara to the ques-
tion of costs, everybody will admit that
when a party spends some money by
way of costs, he must receive interest
on the same. What is the justice, or
what is the rational in saying that the
interest will not be allowed on the
quantum of costs that the pariy has
spent for obtaining the decree in his
favour? If you say there will be no
costs at all paid to any party, I could -
quite well understand that. And more-
over, it will act as a deterrent to the
litigant public from going to court, for
they will not get even a single pie by
way of cost. If that sort of provision
is made, I can appreciate that. But
there {s no point in saying that while



9269 Code of

costs would be allowed, the costs will
not bear interest, and that the ques-
tion of allowing interest on costs will be
left to the discretion of the court.
Buppose in a particular document, 12
per cent Interest is claimed, and the
decree also is granted in favour of the
person concerned, certainly the courts
are not going to allow that rate of in-
terest. But certainly discretion should
be left in the courts to award such rate
of interest as they think just and
praper.

Then ] come to the question of com-
pensatory costs, According to me, this
is a very important provision. Ag far
as my experience goes, there have been
quite a number of frivolous and vexa-
tious cases. Unless the courts are arm-
ed with full powers to grant compensa.
tory costs in respect of frivolous, un
tenable and useless contentions, thi
litigant public will only be encouraged
and the Incidence will be on the in-
crease. But if this provision is there,
according to which the court can at any
time award compensatory costs to the
party concerned, then it will have a
deterrent effect on persons contesting
such cases in the courts.

Some other devices also can be
adopted to minimise the number of
these vexatious and frivolous conten-
tions. If the parties could come to a
settlement that there is no substances
in the contention, then the court fee
can be refunded. This kind of provi-
sion existed in our State, and in fact
it exists even today. If there is an
agreement between the parties that
there is no contention at all, then half
the court fee will be refunded. This
acts as an encouragement to the par-
ties to settle their cases outside the
court if ,ossible. And i the parties
come to a settlement even at the stage
of framing of the issues, then the whole
of the court fee will be refunded. If
this sort of provision is made, then
somehow or other a tendency will be
created among both the parties to a
case to try to settle the matter among
themselves and not pay the court fee
to the State concerned.

The best way to reduce the number
of cases in courts is tn encourage the
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system of arbitration, conciliation or
compromise. If this course is adopted.
then in many cases, the advocates of
the two parties could settle the case
among themselves within one week.
That has been our experience. But if
we allow them to go to court, we find
that the case drags on even for as long
a period as two or three years. If we
advocates are certainly at it, and we
have a mind to settle the cases outside
the court, then we shall be able to settle
many of these cases within just a
week’s time; but if we take those cases
to the court, they might well drag on
for years

Shri Raghavachari (Penukonda):
All your fees should be realised first.

Shri Achuathan: I for one feel that
some sort of provision must be there
with regard to settlement of cases by
arbitration or compromise outside the
court. But I find that there is no
place for that in the Civil Procedure
Code. There is no doubt an Act with
regard to arbitration, namely the
Indian Arbitration Act, but only very
few persons have recourse to that. If
only we could see that the tendency to
seek arbitration is encouraged among
the litigant public, thére will be less
of delay in the disposal of cases in the
courts. A number of prominent per-
sons also have been saying the same
thing and it will be in the interests of
the litigant public themselves if they
resort to arbitration rather than go to
a court.

Now, I come to the question of res
judicata. They were in use before,
and they are in use even now also. In
our State, there were cases of res
fudicata even in execution proceedings
but ultimately it is for the High Court
to say whether a particular matter
could be agitated or not on the princi-
ples of res judicata or not. But I find
that nothing much could be gained in
this regard by means of the present
amendment.

Then I come to the question of revi-
sion and appeal. According to me, the
provision in regard to revision is neces-
sary. It is not that I am against revi-
sion itself. When there is very ljttle
of justice, or there is a violatlon of



9271 Code of

[Shri Achuthan)

Justice, or a question of an important
point of law is involved, certainly the
parties would not keep quiet, and the
matter will definitely go to the High
Court, where they will try to corvince
the judge concerned that it is a wery
important matter which will affect the
whole tide of the case, that there will
be a repetition of the losses. and so
on; and on tkis, necessarily the High
Court will interferc and pronounce its
opinion. At present, even in regard
to some small intricate matters, the
party runs to the High Court, even
though he could get some real relief
from the district court itself, where the
case has been dragging on for two or
three years, If these stay orders could
be got from the district court itself,
then ths High Courts will be left free
to dea! with more important matters
onlr. At present, what happens is
that because a revision petition has
be~n filed in a High Court, and it may
come up only after a year or so be-
cause the High Court is preoccupied
with other more important work, the
whole case comes to a standstill, and
the aggrieved party is put to a great
loss and suffering.

Then there is Ehe question of appeals
in regard to small causes, I think the
provision in this regard in the Bill is
absolutely necessary. It lays down
that only in causes involving a corpus
worth more than Rs. 1000 a second ap-
peal can lie. At present, the provision
is that causes where the valuation ex-
ceeds Rs. 500 can be agitated by way
of second appeal. Only in cases where
some serious filnancial loss is involved
should the matter be allowed to be
agitated by way of a second appeal. So,
it is very necessary that there must be
some limit fixed in this regard, beynnd
which only a second appeal can be
made.

Now, as regards service of summons
through post. there i{s one very serious
difficulty. We must have post offices
throughout India. Unless we introduce
the postal service throughout India,
this difficuity may remain. Now,
in villages with a population of 2,000
and above, we find post offices. Unless
we extend the postal facilities, I think
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the delay will continue. Even the pre-
liminaries take three months or six
months, In some big cases, where there
are about 200 or 300 defendants, the
service of summons will go on for two
years. I know of a case In the Madras
High Court in which I am interested.
The appeal was filed in 1948. We are
now in 1855. The last date of service
of summons has not been completed.
Seven years have lapsed, but still the
last service is yet to be completed.
That is the position. So unless we
take it into our heads to see that the
postal service is sufficient for the pur-
pose, delays cannot be avoided, as it
will be prolonged. So this amendment
in clause 16 regarding the inclusion of
postal service instead of having the
other service is a welcome .change
which has to be adopted.

So also with regard to the bringing
of witnesses. Even now a party brings
witnesses. Even though the other
party may
ask them, ‘why have you come at the
invitation of the other party?’, the
court does not take notice of it. Courts
nowadays realise the social conscious-
ness of the people. Peuple now do not
depend on the wealth of the people
bringing them. In cross-examination,
the veracity and bona fides of the wit-
nesses can be well understood. So not
much value can be attached to the fact
of witnesses being brought by the party.
Actually, sometimes witnesses may not
like it. They say, ‘We do not want to
follow you. Let us get the summons
and we will come and say what we
have to say’. Therefore, even though
we may have this pcovision here, it
won’t be made much use of, because
there are respectable witnesses, they
rm.ay not llke to. core with the party.
They may consider it as an Insult to
go to the party’s house and then come
along with them. So even though we
have the provision incorporated here,
it will not be made much use of by the
parties.

Then with regard to sub-clause (8)
of clause 16, Order XXV, rule 1; asking
for security for costs, according to my

. experience in the Bar, we ought not to

be content with the existing provision

cross-examine them and .
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alone. At the hearing stage, the plain-
Hff who Is not a resident there and who
has no immoveable property, goes on
raising contentions, and on demand by
the other party, furnishes security.
According to me, even now parties who
are settled here and who have no im-
moveable property, raise a lot of con-
tention. But no coart can demand
security for costs; it can only have the
person brought there, when security
for his appearance is demanded and
furnished. But, according to me, we
must go a step further. In a number
of cases, we find that this cannot
stand for a moment, So when the
court finds from the written state-
ments and other pleadings that those
contentions are frivolous—because the
process must go on—the court must be

vested with powers, even though the’

parties concerned may be belonging to
the place or have no immoveable pro-
perty, to demand security for costs.
That will also be a check against rais-
ing frivolous contentions, which are
raised not for succeeding but for the
sake of contention.

These are welcome changes. They
have to be looked into and seriously
examined by the Joint Committee.
Moreover, provisions in Parts I and II
af the Civil Procedure Oxde may also
be examined by the Committee, so that
we need not wait till the Law Com-
mission examines the matter and
comes out with its exhaustive report
dealing with so many other matters
also. We shall, meanwhile, as far as
possible try to achieve the object,
namely, reducing the time and ex-
pense and achieving more efficiency.
Let us see what can be done. Let the
Joint Committee go into the  matter
and revise all those provisions of the
Civil Procedure Code which require
revision and see that as far as possible,
better provisions are adopted which
will have the desired effect. So I
welcome this measure.

Wt amo o Few  (Raen g 7
gms 7gr ar Pw Tatwer widhah & w3
it afrrefr gl ar v @ raity faw Ay
oo Frex Ay & Patwww widteah wie
¢r ® gaey & v wmor P ale
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& iy anEEs adewe WA § a
dwiyT A uig oft R e ae
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. A A gt
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P
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alf aat af qiwwT w1 o W W
ded d@ Px Pwbrerw widtsah o @
o= § P o whaee vl Ot o
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it siew qt, IW wy Yege &
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Shri Pataskar: It is not going to be
applied only to maintenance decrees
in favour of women.
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Shrl Altekar: On a point of informa-
tion, Sir. Will the hon. Member state
whether he has not got the experience
that a judgment-debtor makes arrange-
ments to pay the amount in the court
in many cases where a warrant for
arrest is issued?
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¢&  Section 64 says “ ...... shall be
void as against all claims enforceable
under the attachment.”
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I am saying that here permission
should be given.

Shri Pataskar: “7hy it Is necessary?
It is only vold as against all claims
enforceable under the attachment:
otherwise the trarsaction is valid.
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Mr. Chairman: I want to point out
one thing to Shri Misra. If you give
way to any other Member to have his
say, at that time you should sit down,

Shrl 8. 8. More: That means he
thould not give way to anyone.

, Shri R. D, Misra: Thank you.
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They can be sued and they can sue
like any other citizen of India.

Mr. Chairman: You should try to
conclude now.
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Shri Kasliwal (Kotah-Jhalawar): Sir,
the hon. Members who have preceded
me have advanced long arguments on
the question as to whether the scope of
this Bill should be widened or not.
Many Members—and I am also of that
view—have said that this Bill is a
sketchy and scrappy Bill and could
hardly serve any useful purpose.
There are some Members llke my hon.
friend Pandit Thakur Das Bhargava
who said that the scope and object of
this Bill was a very limited one and
as such the Bill was welcome.

In the heat of this controveray one
particular fact has been forgotten and
that is this. What is the genesis of thir
Bill I want to take you very briefly
through the history of the matter. In
1953 Dr. Katju who was then the Home
Minister addressed a long circular
letter to the various State Govern-
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ments, public bodies, high court judges
and to some others, That letter con-
tained certain things particularly with
regard to the administration of crimi-
nal and civil justice. His view was
that, if not wholesale amendments, a
lot of reform was necessary In the ad-
ministration of both civil and criminal
justice and he raised four points in his
letter and those were: dilatoriness in
the proceedings in courts, expensive-
ness of litigation, cumbersomeness of
procedure and some other miscellane-
ous suggestions. I want to say that if
this is the genesis of this Bill, this Bill
does not touch the fringe of the pro-
blem. This Bill is a very limited and,
I must say, a useless Bill, so far as
those particular points are concerned.
How does it in way say that expenses
on litigation will be saved by the pro-
visions In this Bill? How does it say
that now, there will not be any dilatori-
ness in proceedings In courts and so
on? I do not want te go into greater
details because various Members have
already addressed this House on those
points. I leave it at that, and I leave
it to the judgment and wisdom and
good sense of the Select Committee to
see that certain very important provi-
sions to which attention has been
drawn by Members here are Included
in this amending Bill.

1 want to come to the provisions of
the Bill now. I will not waste the time
of the House in repeating the argu-
ments on those clauses on which hon.
Members have said a great deal but
there is one provision on which, first
of all. I want to draw the attention of
this House, and I welcome that provi-
sion. I am sure that when I welcome
that provision, the hon. Minister also
will be very glad.

Shrl Pataskar: I am always glad
both ways.

Shrl Kasliwal: I am not going into
the matter in the seriatim order of the
Bll but I am going in the reverse
order. First of all, I want to take
clause 16. In this clause you have in-
cluded one sub-clause, namely, sub-
clause (8). What Iz sub-clause (f)?
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Sub-clause (8) seems to be very in-
nocuous or Insignificant in a sense but
really it is a very salutary provision,
because, for the first time, in the entire

country a summary procedure in res- -

pect of liquidated demands is proposed
to be introduced. This Order XXXVII,
rule 1 was previously applicablge only
to the three cities of Madras, Bombay
and Calcutta. Now, for the first time,
with the incorporation of this amend-
ment, this new provision is sought to be
made. I heartily welcome it because
it is my experience that in suits on
negotiable instruments, all sorts of
vaxatious, bogus and frivolous defences
are made. It is more or less the ob-
jective of the defendant to try in every
possible way to defeat or to delay the
plaintiff’s suit or the decree that he
might later on obtain. With the Intro-
duction of this new provision, the
defendant will find himself in dificul-
ties so far as the question of defeating
or delaying justice is concerned.

Now, what are the provisions of this
order XXXVII? It is this. When sum-
mons are being sent to the defendant,
the summons will say, “You have got
to enter appearance within ten days”™
If he does not enter appearance, the
plaintiff will be entitled to get a decres
immediately on any negotiable instru-
ment. If he enters appearance, then,
the court will say. “All right, I will
give you the right to defend the suit
only on certain conditions. ¥You might
file a security”. Under such circums- -
tances alone the defendant will be In
a position to defend a suit and not
otherwise. I do not want to enter into
details on this point but I most heartily
welcome this provision.

Shri Raghavacharl: It anplies to all
courts of original jurisdiction in all
places.

Shri Kasliwal: It applies only to the
presidenay towns. The Civil Proce-
dure Code does not mention what you
say.

Now I come to clause 8. My bon.
friend Shri R. D. Misra was the first
Membar to refar to this clause. I am
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rather suprised that for the first time
after filve years the Ministry of Law
should have awakened to this anomaly.
The hon. Minister said that there is an
anomaly now because the decrees which
were passed exr parte bef:re the 26th
January, 1950, were being executed
on both sides. That is to say, when
decrees were passed in the old British
Inafa they were being executed in the
Indian States and the decrees which
were passed er parte in the Indian
States were being executed in British
India, What was the matter in these
last five years? In these last five years,
thousands of er parte decrees have
been executed and many other decrees
in thousands are in the process of exe-
cution. What is going to happen to
these decrees? Today, after five years,
you are going to pass an extraordinary
measure in this respect. If the Minis-
try has reallsed that there was any
such anomaly, I say that there is no
anomaly at all in this, My friend Shri
R. D. Misra said there is really ro ano-
maly, and that they wanted to bring
out something very old which related
to the division of India—British India
and the native States. If there was
such an anomaly, it was the business
of the Ministry to have brought it be-
fore the House earlier and not after
flve years. I cannot say how it is go-
ing to affect the people as a whole,

There is another matter. There is
no mention of the question of limita-
tlon. There will be many decrees which
will have become time-barred. How
can you flle suits on all these ex parte
decrees now? No mention has been
made of that question in clause 5. I
say that the Minister should reconsider
the whole position so far as clause 5
is concerned. I would appeal to him
not to keep clause 5 in this Bill.

I would very much like to refer to
the Minister's speech while he was
speaking about clause 5. He said that
there were decrees from the then Indian
States which were being executed
in British India. I do not know what
he really meant, but if it was an in-
sinuation to the effect that judicial
afficers in the then Indian States were
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not as competent as judicial officers in
the then British India, I would like to
correct that impression.

Shri Pataskar; May learned friend
is an advocate himself. There I3 no
question as t> what the character, etc.,
of the judicial officers in the Indian
States were. As I made it clear, as
the law then stood, if a person had not
submitted to foreign jurisdiction, then
the question is whether such an ex
parte decree should be allowed to be
executed in the foreign territory, sim-
ply because the native States have
now merged in the Indian Union. Of
course whatever suggestions the ‘hon.
Member has to make, I can under-
stand. I have made it clear In my
speech that if a man in Bombay obtain-
ed an er parte decree against some-’
body in Hyderabad, when the Hydera-
bad man ‘had never submitted himself
to the jurisdiction of Bombay, such a
decree would not be proper. I quite
understand other hon, Members speak-
ing about British India and all that. I
do not understand an eminent advocats
saying like this.

Shri Kasliwal: I was saying that the
hon, Minister had only mentioned that
ex parte decrees which have been
passed in Indian States wers being
executed in British India.

Shri Patuskar: I have read my speech,
I referred to the decrees obtained In
the Bombay State as an example.

Shri Kasliwal: I will now pass on
to clause 8. The original sections refer
to the delegation of certain powers to
Collectors. This provision wag intro-
duced in 1908. It was done primarily
with the object that in the villages, the
Collectors and the revenue officers
subordinate to the Collector would be
in a better position to see that the sale
and auctioning of immovable property
take place properly. In the city of
course there is the civil court and the
property can be mortgaged and auc-
tioned. But in the villages, it is the
Collector and his staff who could do it
properly. Now it is proposed to abo-
lsh all these and the power of the
Callectors i+ s.ught to be taken away.
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' [Shri Kashiwal]

The hon. Minister has said that Collec-
tors are more burdened now and they
do not look to this work properly. The

mine this matter from that point of
view and then alone come to a deci-
sion about the abolition of sections 68
to 72 and the Third Schedule.

There is one other matter to which
I would like to refer about which many
hon. Members have already spoken,
namely, clause 13, which deals with the
curtailment of the revisional powers
of the High Court. I am in agreement
with all those hon. Members who
said that the powers of the High

in this respect should not be
I do not want to enter into
t I only want to say
Dr. Katju wrote that
circular letter on the amend-
Criminal Procedure Code,
made it clear as to how far curtail-

of revisional powers of the
should be done in both
civil matters; and he
e view that in criminal
revisional powers of the
should not be curtailed. I
saying that in civil mat-
e revisional powers of the
should not be curtailed.

many other small matters
other hon. Members have
and I do not want to
time of the House by en-
em, I only want to appeal
Commit‘ee that they
all these matters Into

eration, apply their minds and
that this truncated Bill does nol

out in this truncated form, but
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8hri C. R. Iyyunal (Trichur): I
welcome this Bill, not for the grounds
that are mentioned in the Statement
of Objeets and Reasons, but for other
reasons. The main object Is sald to
be to prevent dilatoriness in the dis-
posal of suits and to reduce expendi-
ture. As a matter of fact, if we go
through the various clauses of the Bill,
we will ind only one or two small
things wherein the expenditure can be
reduced and dilatoriness cut short, If
we go through the Civil Procedure Code
section by section and if the courts are
inclined, as has been suggested before
by a previous speaker, to stick to
things that are stated there, it will not
be difficult to cut short the expendi-
ture and at the same reduce the dila-
toriness. I know of instances in certaip
States where there is very little dila-
toriness, whereas in other States there
is plenty of dilatoriness. How
can that be correct in view of
the fact that there is not much diffe-
rence In the Civil Procedure adopted
in the two States? The reason is
simple. If the Chief Justice or the
High Ccurt is inclined to see that cases
are disprsed of properly, it is not a very
difficult matter at all. That iz the
case. I am acquainted with the High
Court in Cochin, and I am also acqu-
ainted with the High Court in Tra-
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vancore. ~/ ears ‘aﬂﬂ the practice was
that by the tactics of the advocate or
the parties. it was not difficult to get
a case protracted as much as possible.
But when the High Court or the Chief
Court there wanted to see that the ac-
cumulation Of cases was reduced and
that the tirme taken to dispose of cases
was reduced. they issued certain ins-
tructions.  What they said was, if it is
a suit of 8 particular nature, say a
money suit, then it must be disposed
of within such and such a time so far
?fs i:h:oes jn appeal to the district court,
it must be disposed of in such and such
time, and Similarly in the High Court.
If within the time fixed the cases are
not disposed of, the Munsiftf or the
District Judge was called upon to ex-
plain why the cases had been delayed.
When that procedure was adopted ‘by
the Chief Court then and the High
Court subsequently, there was quick
disposal of work. That is the way in
which it ought to be done. Whereas
in Travancore some years ago the prac-
tice was that the cases used to be pro-
tracted indefinitely. The reason was
that the High Court there was not par-
- ticular about the quick  disposal of
hat is the reason. Now, after
cases ation I find that the number of
IntegT disposed of is very much more
chses pefore and pending cases are also
:,1;:; 1ittle. So, there is no use of find-
. ult with the provisions of the
ing .]"'p,.ocedure Code. What is need-
Scllwi, ¢hat the High Court or the
eme Court must insist upon the
Supr judiclary to see that the cases are
ﬁ::;ed of within a definite time, and
it this 18 not done, they may be asked
to explain why there Is so much delay.
It the delay can be avoided. much of
the dlﬂqculty will be gone. _

h regard to the expenditure side
after all, there are only two or
uses which say something

One provision is with regarlc:

ending of notices. In case

to u:lends that a notice cannot be served

Is to nally. then it can be sent by post.
persﬂu one.of the essential things.

That regard to the other matters

it will be seen that it is because

of confiicting opinions by courts tnat

also,
three cl8
ab ou'[ it.

"197 LSD- .
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certain provisions have been introduc-
ed. For instance, if we look at the pro-
visions connected with iInterest on
costs and so on, we shall easily see
that they have nothing to do with
dilatoriness or the question of ex-
penditure.

On the other hand, there are certain
provisions here, which I think, in very
desirable, , And they are provisions in
.-gard to review petitions. Suppose
a review petition is to Se put in, and
the judge who was dealing with it be-
fore does not issue a notice or some-
thing like that, then it is difficult for
a review petition to be admitted. But
under this provision which is now
proposed, even in such cases, the suc-
cessor can admit the review petition
and pass orders on the same. That is
certainly a welcome thing.

As regards other matters, since most
of the other Members have expressed
their views already, I do not think 1]
should unnecessarily take the time ot
the House and try the patience of hon.
Members.

Shri Pataskar: I am really thankfw
to the hon. Members of this Houswe,
those who have criticised the Bill ar
well as those who have supported the
same,_ For, I find that all their criti-
cism has emanated from a desire to
improve the administration of civil
justice, a desire with which I also en
tirely agree. The difference may be
with respect to what can be done so
far as this Bill is concerned, and what
has to be unavoidably left to be done
on some other basis.

Arguments have been advanced at
to what is the necessity for bringing
forward a Bill, which as I already ex-
plained, has got a limited purpose only.
when a Law Commission is shortly go-
ing to be appointed. I would take a
little time of the House to explain the
necessity to bring forward a BIll of
this nature, for which I never made
any tall claim, though probably some
people have been under a wrong or
mistaken impression that I was aoiny
30.
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" Patukar]
l:.,.j,stm':o' of this Code is as
Ever since the year 1908,
follows. as been this Civil Procedure
there h «which has set the pattern of
Code, ¢xation of civil justice in our
administ® 3 ot0re that also, there were
c?untry. cedure codes, but a* least for
civil PrOZ 5 vears or so,- this Civil Pro-
the us"code has been there. We have
cedure en in this House that there
found €Y " tions amongst the lawyers
are twoves' For instance, the hon.
themsel who is an ex-Chie? Justice :f
Member ssa High Court expressed a
the Ori=>" . ion that so far as the
definite r of the Civil Procedure
tramewo concerned, it is a very good
Code is the other hand, there are
one. Onn. Members also here, whose
cther hois equally deserving of consi-
opimqn who say that in the new
deration- " gociety, that farmework

ttern
z!aust underso a8 change.

[Sh
The

ect of the present amending
The °::,j.-,,st certainly, as I have dec-
Bl 18 the beginning itself, not to
lared mt at framework, for that is a
change ' h must be deferred for a
task w: body. But what is our
z:;:::nce The question has been
Law Commission is appoint-
make their report, and then
tter js brought before the House.

the ma atter of fact, the very history
As a m‘slauon of this type has to be
of a h‘lto account before we can have
:‘k:::)pi:r rspective in regard to a

matter like this.

eve was the Civii  Justice
which was appointed ag far
e year 1928, Their report

olume. But I know that only
is a blg ¥ of their recommendations

le
veryb::: incorporated in the new Act,
::: to garious reasons.

First, tb
Cornmitteeb

pore: Are not committecs

8.
Shri S. r the purpose of not doing

appointed fo
anything?

Shri
the same Vi

: I do not take exactly
ew Which my hon. friend
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takes about the past. We are bound to
differ. But let us not colour this either
with what I have got to put in my
own way, or with what the hon. Mem-
ber has to put in his own way. But
the fact is that apart from any colour
which we might or might not get, ex-
perience has shown that the Civil
Justice Committee—whoever might be
responsible then—thought that some
changes should be made, and a certain
amount of expenditure was incurred in
that behalf. There was in that com-
mittee a man known as Mr. Justice
Rankine. Many of those who are
students of law must certainly be know-
ing his name. He was a very good
jurist, and particularly a jurist who
knew the basis of the Indian law as
such, And I think there were no two
opinions about his capacity.

Leaving that aside, there was the
committee which was appointed by the
U. P. Government as late as the year
1949 or 1950. ‘There were certain
powers under which rules could be
made by them, etc. and therefore they
made an enquiry into the matter. Still,
not much has been done.

Then again, this question of the re-’
form of the whole judicial administra-
tion cannot be done by merely amend-
the the Civil Procedure Code. In the
course of the discussion, we have
found, for instance, that a good deal
of criticism was addressed particularly
to the State Governments. It was
stated here that the State Governments
are trying to increase their revenues
by the imposition of court fees and so
on. That is a matter which cannot be
dealt with by an amending Bill of this
nature. Nor can it be dealt with, un-
less a good deal of time is spent in that
regard, for that is a State subject.
Many steps will have to be taken be-
fore, if at all, that particular aspect of
the proposed scheme of improvement
of judicial administration can be
carried out. We shall have to consult
the State Governments, and various
other matters will arise. Similar Is
the position with regard to recruitment
of judges, with regard to having more
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efficient judicial servants and so on.
There is also the question as to whether
we should still conform to the
present method of judicial administra-
tion or whether there should be some
other method. All these malters, I
for my part feel convinced, would take
too long a time. If at all these re-
forms could be carried out very early,
certainly I am one with those who
have criticised this Bill from that
point of view. I have no desire
whatever to protect matters in
this respect. But I thought that,
as I see and envisage, a long time
is bound to intervene even if a com-
mission is appointed, for the State
Governments have to be consulted on
their  proposals, then the judicial
machinery and various other bodies
Yave to be consulted and so on. Natu-
rally, all this is bound to take some
time. Then there is also this drawback
namely that when there is a parlia-
mentary type of democracy what could
the will of an individual do. What has
to be done in a democratic way, in
accordance with the system which we
have adopted, and to which we ad-
hered, takes in the very nature of
things a long time.

Conbidering all these matters, I
thought—and in fact, our Government
thought more than myself, because this
had originated even before I become a
Minister—that there was no reason
why it at all some changes could be
made, which were at any rate benefl-
cial and useful from the point of view
of the present system of judicial admi-
nistration, there should be any diffi-
culty In trying to do it, because that
is not going to hinder or mar whatever
is going to be decided subsequently by
the proposed Law Commission, what-
ever Government might decide and
whatever time it may take. That is my
justification for having brought forward
the measure which, in the present form
in which it is brought is, I am aware
and consclous, limited in  object. 1
would, therefore, make an appeal to
hon. Members to realise that while fully
appreciating the need for some diffe-
rent system, there should be no dim-
cuity ‘so far as this Bill is coprerned.
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Some of the hon. Members went to
the length—naturally, having once
started with the idea of entirely chang-
ing the whole picture of the judicial
administration, without seeing what
was there'in the Bill—of wrongly
characterising it—it pained me—as a
puerile thing; some said there was no-
thing in it; some others said it was not
worth the paper on which it was writ-
ten. But ultimately those very Mem-
bers, when they began to take into ac-
count the provisions, said, this is good,
that is good, but it does not go far
enough. Who claimed in the beginning
that this wag going to be the last word
so far as the civil judicial administra-
tion was concerned? I had made it
clear in the beginning that this was not
meant for overhauling the entire sys-
tem, but that if we succeeded in pass-
ing these amendments, with such modi-
fications as might be proposed in the
Joint Committee, it would go a long
way in achieving those objectives which
we have in view. I do not claim that
as soon as this Bill is passed, expenses
on litigation will immediately go down;
I do not say that Iimmediately after
passing this Bill, all suits will begin to
be disposed of quite quickly enough.
Such a claim I never made, and I do |
not know whether we could, even after
the Commission etc. are appointed...

Shri 8. 8. More: So he does not stand
by his statement in the Statement of
Objects #nd Reasons.

Shri Pataskar: I propose to stand
by every word of what I have said
there and here. I will try to argue that
this is°going to achleve those objects
wherever it is possible; this is going to
reduce expense and delay. I will take
some time to explain what I mean. But
I do not say, as some hon. Members
seem to think, that immediately this is
passed it will be a heaven for all people
who have to go to courts for civil Ut-
gation. For Instance, there was & good
deal of talk both ways. Some of my
friends thundered against the lawyer
class, May be; we know they may
have their own faults, but then I do
not see how by amending the Civil

Procedure Code, I am going to do away
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with this system. Ther. about corrup-
tion, everybody waxed eloquent. I
myself would say that I have prac-
tised mostly in civil courts for more
than 30 years—35 years—and I know
what is going on. I am not like
those who have come from some-
where outside and do not know
what is happening in all these courts.
But the point is that impatience
takes us nowhere, The point 1s
that we have to see at this time what
can be done to prevent corruption, by
amending the Civil Procedure Code, be-
cause that itself we can try to avoid
wherever it is possible to avoid. Any-
thing that could be done to see that
there is the least chance of somebody
making money in this way could be
done. Therefore, I think it would not
be proper to look at this Bill from any
other approach than this general ap-
proach. I request hon. Members that
in their anxiety to solve all these pro-
blems by an amendment of the Civil
Procedure Code only—an impossible
task, ‘in itself, as I regard it—they
should not fail to look more to the pro-
visions which I have tried to incorpor-
ate here with the limited object of im-
proving the present system of civil judi-
cial administration within the frame-
work of the present Civil Procedure
Code. I also took some time that day
to explain that this is a procedural law.
this is not a substantive law. But, un-
fortunately, in the course of arguments,
I have found that substantive law has
been mixed up with procedural law.
What has to be achieved by substantive
changes in the substantive law cannot
be achieved by merely trying to make
some changes in the law of procedure.
Therefore, I would request hon. Mem-
bers to took at this problem from that
point of view and not to raise unneces-
sary apprehensions about what is be-
ing laid down. They should look at it
from the *point of view of what it is
going to achieve.

Then as regards the claims made in
the Statement of Objects and Reasons,
I do not know whether all will agree
that all of them are satisfled to the
satisfaction of every single Member.
But I will try to point out—it is my
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duty to do so—that within the limited
sphere, limited not on account of any
desire not to do things, but on account
of the very nature of what we are try-
ing to do, we should look at those pro-
visions which we are trying to make
in this.

Then again, this Civil Procedure
Code, as I said, being in itself in the
nature of a procedural law, does re-
quire amendments from time to time,
from year to year. That was why I
gave the history of it, because even
from 1908 to 1950 or 1952 when the
last amendment was made, there have
been more than 35 enactments. Why?
Because, in the case of procedural law,
whenever you get any difficulty, when-
ever you come across any trouble
which you think can be removed, it
should be removed. This may probab-
ly be on account of changed circums-
tances; what applied in 1908 may no.
apply to the conditions of 1930; condi-
tions have undergone further changes
and they were not what they were in
1952 or 1953. Naturally, therefore, a
procedural law does require—whatever
the form of the law which we enact—
amendment from time to time so as to
suit changed conditions which may
exists. Therefore, we need not wait
for any overhauling of the system, but
we will try to do whatever is possible
within the framework of the present
Act. So that whatever changes are
justiied on account of the constitu-
tional changes, on account of the
changing circumstances, on account of
change in ideas of the structure of
society, will have to be done, by
smending the law of procedure suit-
ably. That is the purpose of the pre-
sent Bill.

Now, take, for Instance, clause 2. 1
thought it was a very simple provision
and I never expected that there would
be anybody in this House who would
very  seriously object to making a
change in the year 19535, that when
costs are awarded, the courts should
not award interest on the amount of
costs, Some of my friends, very
vehemently argued on that point.
There was Shri 8. V. Ramaswamy, a
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barrister, who sald, ‘why should he not
“ get lnurm on that?’ Incurring costs
and gii/ing & loan are two  distinet
matters. I can understand that interest

agreemant to give Interest, because it

Interest on {t, Is something
e, fail to understand,
as to how it can be consistent with
whatever ideas we have got. That
ple should be expected to pay costs
is reasonable; if the party succeeds, the

3

.other side should pay costs.

TSk 8 V. Ramaswamy rose—

Shri Pataskar: [ know there are
two

e that_way,.but I for one do not think

"make out of this cost of

that __gnybody should be allowed to

litigation
something as if it was a loan which he

_gave to the other side. If it Is not

viewed from that aspect, I think it
would not be proper, from the point of
view of the ideas of justice, at any
rate.

< Shei §. V. Ramaswamy: If the money
was invested In a bank, would it not
have carried interest?

Shri Pataskar: It would not enter
Into an argument, because this is not
a discussion about the social pheno-
mena underlying these processes.

Shri 8. S. More: Can you avoid that?

Shri Pataskar: I would rather avoid
it ‘and I think the majority will agree
that this is not the right thing to do.

197 LSD.
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Shri Kamath: Avad! spirit

The Minister of Commup
(Shrt Jagfivan Ram): It is per
Kamath.

Shri Pataskar: This will, m
less, be a matter which will be
ed in the Jaint Committes, and I .

the provisions, so :h.r
acceptable and will
change.

Then I come to the questionof ¢
pensatory costs in respect of false
vexation claims. What is the pre
law on the subjectl _Section 33A.
{ntroduced subssquent to 1908—inl
or thereabouts. The object was to }
vent false and vexatious claims, At t
time, there was a condition that unl
that point was raised just in the begi
ning, nommpenutuqm:ml.ld
allowed,

S ra,

Shri 8. 8. More: Madam, is he like
to take a long time after five o’clocl

Mr. Chairman: I thought that ti
sense of the House was that
hon. Minister should conclude. If yo
want to adjourn I bhave no objectio

Shri Pataskar: How can I concluds

It would not be right on my part n
to take into account what the hc

Members have said.

Mr. Chalrman: Then, we shs]l ad-
journ till tomorrow.

The Lok Sabha then adjournsd Il
Eleven of the Clock on nﬂfﬁay the
4th August, 10585,
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