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LOK SABHA 
Saturday, 9th April, 1955

The Lok Sabha met at Eleven of the 
Clock

LxVfe. S peaker  in the Chair]

QUESTIONS AKD ANSWERS 
(See Part I)

11-47 A.M.

MOTION FOR ADJOURNMENT

A ssa u l t  o n  P resident  o f  G o a n

N a tio n a l  C ongress and  others

Mr. Speaker: I have received notice 
of an adjournment motion by the hon. 
Member Shri Shibban Lai Saksena. 
It appeared to me that the motion was 
clearly not admissible for various 
reasons and I communicated to him 
that I had withheld my consent. 
However, he desires that I should 
mention it. Therefore, I mention tlie 
adjournment motion, not reading it. 
The subject is the failure of the Gov
ernment to prevent the national de- 
^adation and humiliation res\ilting 
from the blood-curdling atrocities per
petrated on the 6th April, 1955 by the 
Portuguese on Mrs. Sudhabai Joshi 
and some others and that kind of 
thing.

Clearly this is something which 
happened outside the territory of India. 
The whole thing is a process going on 
in connection with the Goa agitation 
from time to time. It is a continu
ous process. I do not think it can be 
said to be in any sense a definite 
matter. The issues are vague and 
indefinite. The Government of India 
is not responsible for what is happen
ing in the Portuguese territory. If 
5a—LSD— 1.
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the hon. Member wishes to have any 
information and to invite the atten
tion of the Government to what, ac
cording to him, the Government should 
do, the best course, as 1 have advised 
him, is to put a short notice question, 
get the information and then have a 
discussion with the Minister in charge 
of External Affairs.

SEA CUSTOMS (AMENDMENT) 
BILL.— Contd.

Mr. Speaker: We will now take
up legislative business. The H^use 
knows that the Bill further to amend 
the Sea Customs Act, 1878, is to be 
taken into consideratioli now. Two 
hours have been allotted for this Bill 
excluding the time already taken or 
the 12th March. This would mean 
that this BiU will be disposed of by 
about 2 P.M. when the House will take 
up the Finance Commission (Miscel
laneous Provisions) Amendment Bill 
for which half an hour has b e ^  allot
ted. That Bill would be disposed of 
by 2-30 P.M. whereafter the House will 
take up Private Members* Business.

Shri Dabhi (Kaira North): While 
supporting this Bill, I will make a few 
observations, so far as clause 14 which 
seeks to insert a new section, section 
178A, in the Sea Customs Act, 1878, 
is concerned. The proposed new sec 
tion reads as follows:

“Where any goods are seized 
under this Act on the ground that 
they are smuggled goods, the 
burden of proving that the goods 
are not smuggled goods shall be 
on the persons from whose pos
session the goods are seized.”

You will see that this section is 
worded in such a way as to go against 
the accepted principal oil criminal
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jurisprudence, namely, that in a cri
minal case, the burden of proof lies 
upon the prosecution. Not only this, 
but this section is worded in such a 
way that it becomes very dangerous 
for innocent people because, as it is 
worded, it would be practically im
possible to discharge the burden 
thrown upon the accused. It is true 
tiiat in some cases, especially in the 
case x>f some social legislation dealing 
«rith antirsocial elements, the burden 
of proof is thrown upon the accused, 
but even in such cases, the initial 
burden is always thrown upon the 
prosecution. When that Initial burden 
has been discharged by the prosecu
tion, then in such cases, especially in 
those cases in which a particular fact 
lies within the special knowledge of 
the accused, the burden of proving 
that fact is thrown on the accused. 
But in the present case, the whole 
burden has been thrown upon the ac
cused and the burden is so great that 
It is practically impossible to dis
charge. What is that burden? If 
the police or the prosecution or the 
authorities concerned seize any article 
only on the suspicion that it may be 
a smuggled article, then the person 
from whom it was seized would be 
convicted unless he proves lhat that 
article is not a smuggled article. 
Now, it is practically impossible to 
prove in most cases that that parti
cular article is not a smuggled arti
cle. I will take a concrete instance. 
Suppose a man buys a watch from a 
watch dealer in a city. It may be 
that that particular watch may be a 
smuggled article. Now. that man 
goes to that shop and buys that xvatch. 
Not only that he receives a receipt, 
and he has got it with him. After
wards, the police or the authorities 
concerned seize that article from the 
possession of that man who had bought 
that. Now, because there is an alle
gation by the prosecution that it was 
a smuggled article, therefore the bur- 
den̂  ̂of proving that that article is not 
a J^uggled article would lie upon the 
Abused. How wiU it be possible for 
that man to prove it? Only he can 
Bay that he had bought it from a

particular shop. That does not mean 
that he has discharged that burden 
because he can only say that he had 
purchased it from that shop So how 
is it possible ^ r  him io prove it? If 
that shopkeeper might have been pro
secuted, then perhaps the burden of 
proof may lie upon him. But how is 
it possible for this man, who had 
bona fide purchased that article from 
the shopkeeper, to prove that it is not 
a smuggled article? It is impossible. 
In this case, if he cannot prove it, he 
is prosecuted. This is Quite unfair.

There is another reason why such a 
burden should not be completely 
thrown on the accused. Initially, if 
there is a prima facie case made out 
by the prosecution that that particu
lar article was a smuggled article, he 
may have to explain the circumstan
ces under which he had obtained that 
particular article. That is something 
understandable But there is another 
reason why this section should not re
main as it is. Only recently this 
House considered the Railway Stores 
(Unlawful Possession) Bill, 1954, and 
it has been referred to a Select Com
mittee. The Select Committee has 
reported on that Bill. Even in that 
Bill, the Government have taken upon 
themselves to prove first that the 
particular article was belonging to the 
Railway Administration and when that 
initial burden was discharged by the 
prosecution, namely, that the parti
cular article belonged to the Railway 
Administration, then only the accused 
has to prove that he came to possess 
that article in a lawful /nanner. It 
says that unless he can satisfactorily 
explain how he came to possess 
that article, he is to be convicted. So 
my suggestion is that, similarly. In 
this case also, the initial burden should 
be thrown upon the prosecution and 
only afterwards if that man cannot 
satisfactorily explain how he came by 
thsA article can he be convicted. So 
I do not understand why there should 
be two policies Government should 
adopt regarding the same matter. The 
object of both the Bills is the same. 
In the Railway Stores (Unlawful
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Possession) Bill, the object is to 
punish for unlawful possession and 
in the Bill that is before us, the object 
is to punish for unlawful possession 
of a smuggled article. In both cases, 
the object is to save the authorities 
from any financial loss. So my sug
gestion to the Government is that 
they must accept some of the amend
ments which are going to be moved 
by some of Hhe hon. Members. I 
would suggest that Government see 
their way to accept one of the two 
amendm&Qts which I am going to 
move, nari>ely, amendment Nos. 20 
and 21.

12 N oon

I hope that under the circumstan
ces mentioned by me, it is not only 
improper but unjust to throw the 
whole burden on the accused which is 
impossible to be discharged by him. 
We may not ordinarily accept the 
common dictum that nine guilty per
sons may be acquitted but no innocent 
person should suffer. But, at the 
same time, we must see that no inno
cent person suffers. So, unless Gov
ernment accepts one of the several 
amendments which are going to be 
moved by the hon. Members, perhaps, 
it would be quite unjust and improper 
for the innocent people and they 
would suffer. So, I appeal to the 
Government to accept one of these 
amendments,

Mr. Speaker: Before we proceed
further with the general discussion, 
I may say two hours have been al
lotted, out of which, I believe, nearly 
one hour has been taken up, 44 
minutes on the previous day and 15 
minutes now. There remains one 
hour. I should like to have allotment 
of time now for the various stages. 
I see that there are 28 amendments 
and I should assimie that rJie discus
sion on the amendments will not be 
considerable. Because, the hon. M W - 
ber who just now spoke on the Bill 
has discussed his amendments. If 
tile House likes, we might go on with 
the first reading stage for half an 
hour and leave the remaining half 
an hour for both the second and third 
reading stares so that we may stick

to the time allotted by the House. Is 
the House agreeable to that?

Sliri Bansal (Jhajjar-Rewari): My 
impression was that two hours were 
given for today.

Speaker: Is it the intention that 
the Bill will again be dis6ussed after 
today?

Shri M. S. Gnmpadaswamy
(Mysore): This will go on for two hours 
till 2 P3C.

Shri Bansal: Exclusive of the time 
taken previously.

Mr. Speaker: Is it exclusive of the 
time previously taken? That was my 
misunderstanding. I am very sorry.

Now, what is the time that the 
House will require for the second 
reading?

Sbti Tulsidas (Mehsana West): Bet
ween one and two we may have the 
second and third readings and uo to 
one o’clock we may have the general 
discussion.

Mr. Speaker: We will proceed on
that basis. But, the object of my 
referring to this was to remind hon. 
Mfflnbers not to be very lengthy in 
their arguments and to finish them 
up in as short a time as possible, 
touching on only those points that 
are necessary, because general prin
ciples of criminal law are well-known 
to all and they need not be repeated.

Tlie Minister of Revenne and Def
ence Expenditure (Shri A. G. Gnba); 
May I know what tune will be givoi 
to me for replying to the general 
debate?

Ml. Speaker: What time does he re
quire?

Shri A. C. Guha: That will depend 
upon what time taken and the points 
made out by the hon. Members.

Mr. Speaker: Twenty minutes?

Sbri A. C. Gnha: At least twenty
minutes I will require.
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Shri TaMdas: Sir. I must extend
any appreciation for the laudable ob
jective behind this move and this Bill 
“w^ch has been brought forward. It 
is  certainly true that those indulging 
in  this nefarious trade are de- 
irauding the exchequer of its legiti
mate dues by contravening the trade 
regulations; neither do they deserve 
any sympathy nor should they receive 
any quarters for favours. However, 
the wide and sweeping powers pro
posed to be vested with the customs 
authorities by certain amendments 
and new sections are bound to cause, 
in actual practice, not only harassment 
and hardship to the g^ u in e trade but 
will also drag many an innocent and 
unwary citizen into trouble.

Some of the amendments sought to 
be made to the Act militate agaiost 
the principles of criminal jurisprud
ence and natural justice and violate 
the fundamental rights guaranteed 
under the Constitution. What I am 
trying to bring to the notice of the 
hon. Minister is that under clause 10, 
certain powers are now beini  ̂ taken. 
I do not know the reason why these 
powers are necessary. Because imder 
the Import and Export Control Act, 
there are already such powers. Then, 
under the Foreign Exchange Regula
tions Act, similar powers are also 
vested in the Government. "̂ '̂hat is 
me necessity to include these very 
powers under this Act also is a thing 
which I really cannot imderstand?

Shri A. C. Gulia: Which clause does 
the hon. Member refer to?

Shri Tulsidas: I refer to clause 10. 
Under the Import and Export Control 
Act there are these very powers. 
Similar punishment is also found in 
the corresponding provisions of sec
tions 23, 23A and 23B of the Foreign 
Exchange Regulations Act. In the face 
of these provisions, I do not undei> 
stand what is the necessity for this 
further legislation, as contemplated 
under sub-clause (c) of clause 10.

This clause vests in the customs 
ofRcers powers of a judicial nature. I 
appreciate that the customs officers 
should be empowered io Investigate

and look into all these things. But, 
the experience that we have of the 
customs officers is such that it is not 
possible for them to utilise these 
powers in the best possible manner in 
order not to have any harassment of 
or hardship to the people If these 
powers are there under the different 
Acts, I do not see why such powers 
are further given to the customs offi
cers under this Act. A t any rate, the 
customs officers skould not be vested 
with wide and sweeping powers as to 
hamper the normal functioning of the 
trade. That is my contention.

Similarly the provision in clause 13 
regarding documents relating to pro
hibited goods will certainly cause 
harassment to the trade. For instance, 
the insertion of the words regarding 
dociunents suggested in that clause is 
bound to cause hardship to the trade. 
Under clause 13, the power.? are given 
to the customs officer to seize docu
ments and to seize books and every
thing. I can understand if there is a 
prima facie case of a particular per
son that is smuggling goods or some
thing of that sort or if there are 
reasonable grounds of doubt, then 
such extraordinary powers are given 
to the customs officers.

X kaow !n most of the countiiii
particularly in U.K.. these powers are 
vested in the customs officers. But; 
we have all seen how these customs 
officers act. It is only when one 
travels to other countries that he 
knows how these customs officers 
act. The customs officer acts in such 
a manner as to create unnecessary 
hardship. When you travel in differ
ent countries, even while you are go
ing there as a visitor, you find that 
the customs officer not trying to un
necessarily create hardship. But, I do 
feel that in India particularly this is 
a complaint and I have always brought 
this to the notice of the authorities. 
We expect a number of tourists to 
come over here and we expect a num
ber of people to visit our country and 
we want the customs officers to be 
more courteous to them and to utilise 
the powers only if they really find 
that a particular person is smuggling



or trying to smuggle goods, I am 
afraid that by all these powers that 
we are now trying to give to the 
customs officers, it w ill be very 
difficult and that it w ill create hard
ships to the trade as well as the 
people who visit this country.

My friend Mr. Dabhi has already 
spoken with regard to the objection
able part of clause 14. It is very 
objectionable because  ̂ as you know, 
when any one buys a thing in the 
market, he does not know whether 
they are smuggled goods or not and 
if he has these goods in his posses
sion, then the onus of proving that 
these are not smuggled goods is cast on 
the accused person. It is hardship. 
I know it means a certain amoimt of 
difficulty to the department because it 
would like to know from the person 
that these are not smug^iled goods. 
But, these powers are going to create 
a lot of hardship and so it must have 
a certain amount of safeguards. I am 
not saying that these powers must not 
be given, but, if the safeguards are 
there the customs officers in the de
partment would not create unneces
sary difficulties to the public.

I find a number of amendments 
which have been tabled on this parti
cular clause by a number of Mem
bers and I find that some of the 
Members do find this difficulty and 
they have provided a certain amount 
of safeguards for avoiding this 
harassment. There is one amend
ment which is to clause 14, No. 13 of 
Mr. Bansal. That sort of provision 
will have a check on the unnecessary 
harassment which would otherwise be 
created. I would only like the hon. 
Minister to realise that such safe
guards are necessary and unless you 
have those safeguards against such 
wide powers, it is likely that they will 
be misused for harassment puri)oses.

These are few of the points which T 
feel I should place before the hon. 
Minister that whenever such wide and 
sweeping powers are taken, they must 
simultaneously also have a certain 
number of safeguards by which un
necessary harassment could be avoid
ed.
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Shri Bansal: 1 do not propose to 
make a long speech because almost 
all the points have been so ably 
covered by the hon. speakers who 
have preceded me. It is one of the 
rare occasions when there does not 
seem to be any difference of opinion 
whatsoever either on this side of the 
House or on the other as to some of 
the shortcomings of this BiU.

Before I take one or two provisions 
of the Bill, I would like to voice my 
protest against the manner in which 
such important amending Bills are 
sought to be rushed through this 
House. I do not know what difficulty 
is there which faces the Treasury 
Benches in moving motions for 
referring such Bills to Select Com
mittees. The other day when the hon. 
Finance Minister moved this BiU fo^ 
consideration, it seemed that he was 
in such a great hurry to get this 
amending Bill passed that even the 
loss of an hour or two would bring 
heavens down. But, as you know, 
this Bill has beeai before us now
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for quite some days, and if a Select 
Committee had been allowed to report 
on this, I am sure a number of very 
important and good amendments 
would have been made in the Bill. 
As my hon. friend Shri Sodhia 
has just now pointed out. there is no 
doubt that there a great deal of 
scope for improving the Bill. This is 
self-evident from the large number of 
amendments that the hon. Minister 
has himself proposed. He might turn 
round and say “I am proposing these 
amendments becausie I have had dis
cussions with some of you and I have 
taken into consideration what was 
said in the debate the other day.” 
But I would very humbly suggest that 
even before the Bill came before the 
House, the amendments from the 
Finance Ministry were already there, 
or at least some of them were there. 
It proves, therefore, that his Bill has 
been drafted in hurry and nothing 
would have been lost if it had been 
referred to a Select Committee.

As a number of points have been 
referred to already, I would confine 
my attention to only two points. One 
is that, in clause 12, I do not under
stand the meaning of the words “or 
other person”. The clause reads:

“Any duly empowered officer of 
Customs or other person duly 

employed in the prevention of 
smuggling shall have power to 
summon any person whose atten
dance he considers necessary 
either to give evidence........”

It is al] right if he is an empower
ed officer of Customs, but I do not 
understand why......

Mr. Chaitman: May I just point out 
to the hon. Member that there is an 
amendment by the Government on this 
Doint and they want to take away the 
words “or other person” ?

Shrj Bansal: Very well. I thank 
you for pointing this out at this early 
stage.

Then, I come to this inevitable 
clause 14, where the onus of proof is

being shifted on to the so-called 
smugglers. No one has any sympathy 
for the smugglers, and this House has 
rightly said that no one here wants 
to give any quarter to any person who 
tries to smuggle. But what does this 
clause say? It says that where any 
goods are seized under this Act on the 
ground that they are smuggled goods, 
the onus of proof will be on the per
son who is in possession of the goods 
at that time. As you know, the 
other day my hon. friend Shri C. C. 
Shah who is a very able solicitor 
brought to the notice of the House the 
case of gold. I think from 1942 no 
gold is being in^ported into the 
country. Supposing somebody is in 
possession of five tolas of gold bona 
fide and the Customs Officer or some
body chalaans him on the ground that 
it is smuggled gold, I want to know 
from the hon. Minister as to how that 
person is goitig to prove that he is in 
possession of bona fide gold and not 
of smuggled gold.

My hon. friend Shri Dabhi referred 
to the case of watches. Watches are 
being imported every day, and there 
very genuine hardships will occur. 
But I think the hardship wiU be 
much more genuine in such cases 
where things are not being imported 
now. I know a lot of smuggling of 
gold is taking place, and drastic steps 
have to be taken to stop that smug
gling as long as we prohibit the im
port of gold. But do we not have* 
any other method of stopping this 
smuggling than placing this heavy 
onus on innocent people?

I know the hon. Minister will say 
that a provision similar to this exists 
also in countries like U.S.A. and U.K.
I have also carefully gone through 
these provisions, but I would humbly 
suggest that they have nothing com
parable to this drastic provision. In 
the U.S. Act, where a similar provi
sion, although it is not so strict, does 
obtain, it is with regard to goods 
which are seized from ships, not with 
regard to goods which are already 
jica^Qffted into the co\mtry. Those
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provisions apply only to goods which 
are seized from ships. Therefore, I 
would suggest to the House to con
sider my amendment which says:

‘‘Provided that such persons 
shall be deemed to have discharg
ed the burden if they prove that 
they paid full price in respect of 
the goods and that they had no 
reason to believe that they were 
smuggled goods” .

I think this meets the case of Gov- 
erzmient very fully. It does not seek 
to protect the smuggler, but at the 
same time it seeks to protect a bona 
fide purchaser of goods, i.e. a person 
who has paid full price, and who also 
says that he had no reason to believe 
that they were smuggled goods.

I would not like to refer to other 
points because I know it is too late 
in the day to make any further 
changes in the Bill. But I do hope 
that the hon. Minister will very kind
ly  consider this particular amend
ment of mine, and thereby remove 
this great hardship that will be caus
ed to not only genuine importers but 
innocent citizens o f this country.

Shrimati Jayasbri (Bombay— Subur
ban): While welcoming the amend
ments in the Bill, I take this opportu
nity to draw the attention of the hon. 
Minister to the difficulties experienced 
by the trade and especially by the 
clearing agents in places like Bombay, 
and I hope that some of the problems 
facing the trade vis^a-vis the Customs 
Department will be looked into.

I would like to draw the attention 
of the hon. Minister to a number of 
practical difficulties that exist in 
bringing about greater understanding 
between the Customs on the one hand 
and the trade on the other. For ex
ample, I am informed that there is 
delay on account of the procedure ad
opted for the Merchandise Marks \ct 
and the penalty cases. Whenever on 
examination of any goods or on scru
tiny of the B/Entry and licence there

is discovered an infringement of any 
of the provisions of the Merchandise 
Marks Act, or the Sea Customs Act, 
the appraising Department adopts the 
procedure of the issue of a show-cause- 
notice, receipt of reply thereto, and 
thereafter consideration of the case. 
On paper there appear to be only 
these three stages of the procedure. In 
reality there is also the attendant pro
cedure of the despatch of the papers 
to the clerk, their registration, the 
filing in of the notice and its issuot 
its registration and then its despatch 
The experience of the members of the 
clearing agents* association is that this 
causes great delay. The reason for 
the adoption of this procedure is quite 
obvious. The importer concerned 
must know what tne offence is, that 
is to say, when the duty is not pro
perly paid.......

Siiri A. C. Guha: I would like to
know whether the hon. Member is 
referring to delays caused on account 
of the existing provisions in the Act, 
or whether she apprehends delays that 
would be caused by the present am
ending Bill.

Shrimati Jayasfari: 1 am talking
about the difficulties.

Shri A. C. Guha: At present?

Shrimati Jayashri: Yes. art present
And I am glad as I said earlier that 
these amendments are being made. I 
am drawing the attention of the hon. 
Minister to the difficulties which are 
felt at present, or experienced at pre
sent by these people. That is why I 
welcome these amendments.

What they want to say is that the 
Association has nothing whatever to 
urge against this most obvious legal 
process. But what the Association is 
unable to understand is that this pro
cedure is followed even when the 
clearing agent furnishes the Depart
ment with a letter admitting the 
offence on behalf of the owner and 
requesting on his behalf the imposi
tion of penalty and waiver of the issue 
of a show-cause-notice in order to save
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time. I am glad that in this amend
ing Bill there will be improvement in 
this procedure.

All these days their grievance was 
that even though the agents were li
censed, they were not for this purpose 
considered as agents acquiring 
the right and status of an importer by 
virtue of the presentation of the B/ 
Entry. They are held liable for all the 
acts of commission and omission on 
behalf of the owner of the goods, right 
up to the point of payment of a less 
charge of duty in the event of the 
owner’s default. It is said that it is 
they who are more conversant with 
the provisions of the Acts than the 
owner, and it is they who see the goods 
and therefore are in a better position 
to appreciate the offence and its con
sequences; the owner may or may not 
be in Bombay and has entrusted the 
clearance to the agent. Their griev
ance is that in spite of this, they are 
put to great trouble, and delays take 
place, and they have to pay great de
murrage and wharfage charges. I am 
jelad that this Bill will make some 
improvement in this respect.

'Hie second reason for the delay is 
this. If some of the appraisers fall 
ill, then also they have to wait. I 
would request the hon. Minister to 
see that there are properly trained 
personnel who are put in charge of 
appraising the goods. If one person 
falls ill, there should not be delay on 
that accoimt in clearing the goods. 
This was also one of their difficulties, 
and they drew my attention to this 
fact that many a time, if an appraiser 
falls sick, a lot of time is taken in 
clearing the goods, and they have to 
pay a lot of demurrage and wharfage 
charges.

The other point to which my hon. 
friends Shri Bansal and others drew 
the attention of the hon. Minister is 
this, that the foretgners who are com
ing here as tourists are experiencing 
great hardships at the hands of the 
Customs Officers. I am glad that this 
thing also w ill be looked into.

Then I was told that at present there 
is no provision in the Sea Customs 
Act for an appeal from a decision or 
order of an officer of Customs to an 
independent tribunal. And I am glad 
that in clause 16 there a provision 
that the Chief Customs-authority will 
now be able to see into this matter 
and help the agents. So I am glad 
that some of the amendments are go
ing to help the trade and that the 
things will improve.

Mr, Chairman: It is 12-30 and I
propose to call the Minister at 12-45 
for replying to the debate. There are 
only fifteen minutes. And I find seve
ral Members are anxious to speak, I 
would therefore request hon. Members 
to finish within as briet a time as pos
sible, and I expect that more than five 
minutes will not be taken.

Shri Tek Chand (Ambala-Simla) ;
Within the very brief span of moments 
allotted to me 1 wish to invite the 
pointed attention of my esteemed 
friend the hon. Minister: how is he 
going to defend himself if I were to 
level a charge against him that the 
spectacles that he wears, the frame 
that he has got and the Crooks lenses 
that he has got, are smuggled goods? 
I have only to level a charge at him, 
and let me see what defence he has 
got. He wants us to believe that we 
are all guilty and each one of us has 
to establish his umocence. What is 
his plea in defence? Let him confide 
his defence to me if I were his coun
sel. The defence would be "I 
went and purchased it from a 
reputable firm”. Has he got a receipt? 
Most probably he has not; he has lost 
it. How is the court to b^ eve that 
what he says is true, especially if the 
prosecution is loaded against him? How 
is he going to prove that the Crooks 
l«ises— since lots of them have been 
smuggled, and a good few genuinely 
imported— how is he going to prove 
that the lenses are not smuggled or 
distinguish between one and the other? 
It may be that the lens of his right 
eye is smuggled and the lens of his 
left eye is genuine. Does he want 
that the whole lot of us ought to be 
treated as potential criminals to be
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ponished in the absence or failure on 
our part to prove the innocence of the 
articles that we have purchased? It is 
not your innocence. For an innocent 
fool, an innocent credulous person, a 
moderately intelligent purchaser—  
there is no defraice at all for him, Mr. 
Chairman- He has to establish the in
nocence of the articles he has got. And 
by the time Mr. Guha has got his pair 
of spectacles it is possible that the 
frame may have changed a number of 
hands, namely from one shop-keeper 
to another, from the wholesaler to the 
retailer, from the retailer to the shop
keeper, from the shop-keeper to a 
petty shop-keeper and so on. The 
same is true of his watch. The same 
is true of his fountain-pen, and also 
of his Kruschen Salt— îf He is in the 
habit of taking Kruschen Salt. Ona 
never knows to what extent it is 
smuggled and to what extent it is not.

the smugglers have fattened them
selves. And now get hold of an in
nocent man and thereby appease and 
salvage your conscience by telling 

yourselves “we have prosecuted some
one, the noose fitted some neck whe
ther the person was guilty or was an 
innocent man did not matter” . That 
is the policy of my friend Mr. Guha. 
“so long as I can punish some iano- 
ceht possessor of smuggled goods, my 
conscience is satisfied; whether the 
person is guilty in fact or not is no 
concern of mine”. His conscience is 
not troubled. This is the law we are 
supposed to enact now. And within 
the short space of time at my disposal 
I wish to lodge my emphatic protest 
on behalf of the innocent man whom 
you propose to rope in, whom you 
propose to enmesh in your web be
cause the really guilty culprit has 
fled.

This is not a Sea Customs (Amend
ment) Bill, it Is almost a universal 
public harassment Bill. Kindly see. 
In this case goods change not only 
hands, but they change their form and 
shape as well, and perhaps he is an 
innocent receiver of something which 
has changed form and shape. What 
is his defence? My fears are that 

if a n y  person were to level such an 
accusation against him, he has abso
lutely got no defence, none whatever. 
Then kindly see that the sins of in
competent and corrupt oflBcials, the 
sins of smugglers are not to be visited 
on the innocent men. Legislation ill- 
conceived, and ill-executed is going to 
be disastrous. As to the genuine 
smuggler, Mr. Chairman, his first 
anxiety is to get rid of the smuggled 
stuff at the earliest, pass it on to some 
innocent booby, some sucker, some 
clumsy man who cannot distinguish 
one from the other. And the man you 
are going to punish is not the smug
gler, not the incompetent Customs OflR- 
cer through whose fingers the things 
have slipped, but an innocent person. 
Yes, that is an excellent way. Shut 
the gates after the horses have fled. 
The smuggled goods have come, and

I am sorry to say that all those 
who h&ve the occasion to run the 
gauntlet of our Customs offices have 
tremendous complaints of harassment, 
of indignity, of humiliation. The first 
welcome that a foreigner receives in 
any country and the first idea that he 
derives of the hospitality or the 
boorishneiss of any coimtry is from 
the treatment that is meted out to 
him first thing on planting his 
foot on the soil of the country 

he visits. And the first man he comes 
across is the Customs officer. His 
good or bad opinion is based upon 
the treatment meted out to him when 
he lands. And I wish my esteemed 
friend Mr. Guha could travel incog
nito and endeavour to cross any one 

of our land or air or sea customs 
barriers and see for himself first-hand, 
the treatment that is meted out. Al
most all the discourtesy seems to be 
concentrated in the Customs Depart
ment whenever somebody has to cross 
the Customs barrier. Discourtesy is 
at its peak. Boorishness is held in 
high esteem. And a show of ill-man- 
ners a show of pomposity, a show of 
officiousness seems to be a sine qua 
non of every Customs officer’s train^
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ing in this country. Tbese are not 
words but you iiave complaints galore, 
and people who come with high ex
pectations of geniality, hospitality, 
cordiality are always disappointed aad 
embittered against our Customs offi
cers. Pray, look for them and not for 
tjieir victims, for purposes of prose
cution.

Shri M. S. Gurapadaswamy: This
Bill has been brought by the Minis
ter for four objects: to place on sta
tutory basis certain existing practic
es relating to procedure; secondly, 
to take certain additional powers 
which have been found to be neces
sary for the effective control of 
smuggling; thirdly, to make provi
sion for the regulation of licensing 
of custom-house agents; dnd fourth
ly, to provide for review in certain 
circumstances by Customs authorities 
of decisions of their subordinates.

Among these four objects, I do not 
dispute about three, namely about 
the first, the third and the fourth. 
About the second object, I have to 
say— and many Members have al
ready said— that if this amendment 
is accepted and passed without suffi
cient safeguards, it may become in 
the long run an instrument of haras
sment and intimidation. I am not in 
favour of laxity in controlling the 
smuggling trade. I want that strin
gent measures should be adopted for 
purpose of preventing smuggling of 
goods. I know tnat nowadays, espe
cially after Independence and espe
cially when our foreign trade is de
veloping in leaps and bounds, smug
gling has been on the increase. It 
has become a very fine art of a few 
people and I find to my amazement 
that this fine art has become a very 
lucrative trade of the fair sex. It 
should be stopped. There is no dif
ference of opinion on this point But 
I want to know from the Minister 
whether this Act which provides 
sufficient powers to the customs au
thorities has been worked satisfac
torily and whether there has been 
misuse of powers by the customs offi
cials. Cases of misuse of powers are

many and the time is very insuffici
ent for me to go into those indivl- 
aual cases; but the cases are many 
and the Members are aware of them, 
and those cases will show that there 
has been a greater misuse than use 
of the powers by the customs offi
cials. The misuse of powers is main
ly due to the corruption prevailing 
among the customs authorities. That 
aspect has been covered and made 
out by hon. Members. I repeat once 
again that the main problem facing 
the Customs Department is the pro
blem of corruption. Unless corrup
tion is ended, unless it is at least re
duced, there is no possibility of work
ing this Act satisfactorily. So, if we 
want to succeed in putting a stop to 
the smuggling of goods and mate
rials, if we want to prevent this 
nefarious trade, the only way is to 
tone up the administration.

There is no use of the honi Minis
ter merely saying that there has 
been too much of smuggling of 
goods nowadays and that is wtiy 
they want more powers. The smug
gling of goods is on the increase, be
cause the trade has increased; the 
interchange of goods has increased 
and the people who are participating 
in the trade have also increased. So, 
simultaneously, the laxity among the 
officials has also increased. The exis
ting powers have not been utilised 
for the purpose of preventing smug
gling. Only small people have been 
cau^ t. The big people have been 
left out and I know of many instanc
es where the monied people who are 
holding high positions in business 
and trade are simply left out because 
all these customs officials are under 
their obligation one way or the other. 
The customs officials are maintained 
by them. It is not really 13ie Gk>vem- 
ment which is maintaining these cus
toms officials. The Government may 
be paying the customs officials small 
salary and allowances, but actually 
the larger part of the private budget 
of the customs officials is met by the 
big money-lords and trade interests. 
So, the first duty of the customs offi
cials is to satisfy these big mnoey-
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bags, these big interests in trade and 
business! Their first obligation is to 
please these big people in trade and 
business, and not the Grovemment 
and not the society. That has been 
the case.

Secondly, this Bill has been amend
ed to a small extent. 1 hope this is 
not final amendment of the Bill. I 
gather from the speech of hon. 
Minister that he is going to revise 
the entire Sea Customs Act in the 
light of the many changes that have 
occurred since so many years. I 
want to know why he has not 
done it till now aiid why he has 
brought only a small amendment. 
Why should he not take steps to see 
that the entire Act is revlewd, revised 
and reconsidered in the light of the 
existing circumstances? He has not 
done it. There has been too much of 
delay in this matter. I would have 
supported him if he had brought one 
single amendment for the entire Act. 
and if there had been a’ thorough 
overhauling of the original Act, I 
would have been satisfied. Unfortuna
tely the Government believes in pie
cemeal legislation and in small doses 
of amendments- They do not believe 
in overall change of the system and 
an overall change of the Act. It is 
very unfortunate.

Lastly I say that steps should be 
taken by the Government to see that 
the powers are used properly by the 
customs authorities. There is no 
meaning in having more powers un
less they are exercised properly. I 
do not grudge giving more powers. 
You can take more powers. You can 
even demand the onus of proof from 
the accused. But it must be properly 
exercised. Unfortimately the powers 
have been grossly misused.

Star! A. C. Gnha: I am glad most of 
the Members have welcomed the Bill 
as such or the aims and objects of 
the BiU. But naturally they must 
have their own dissatisfaction regard
ing some of the provisions of this Bill. 
I think I shall be able to deal with 
the points made by the different Mem
bers today but before that, I think

I should refer to the speech made by 
Shri H. N. Mukerjee on the 12th
March, last. He did not say much
about the present Bill but he m ai- 
tioned something about some alleged 
irregularities at the Calcutta Customs 
House regarding aviation spirit for the 
airlines. The company concerned is 

a foreign company. The amount is 
also very big amount. He put a ques
tion about an irregularity. After 
replying to the question in the 
House. I had a talk with him and I 
said to him that I would like to have 
any further information that he might
like to give me. And he was kind
enough to forward some information 
which I orally acknowledged and I 
thanked him for supplying it. We 
had the matter thoroughly enquired 
into and the refund of the amount 
which I think would amount to more 
than about a crore of rupees has been 
withheld since then. The whole 
matter is still under examination. 
The result of that case— it is only a 
tentative result— has revealed that 
there was nothing of corruption, there 
were no mala fides established so far. 
There was no corrupt practice on the 
part of our officials or even of the 
company. But there might have been 
some irregularities in our procedures, 
and I do not think that this has caused 
any loss of rev^ ue to the Govern
ment. Anyhow the whole amount has 
been held back. The payment has 
been kept in abeyance for over a year. 
So he cannot have any grievance that 
the Government has not taken any 
action on the complaint made by him.

[Shri Barman in the Chair]

On that day when Shri H. N. Muk
erjee spoke, another hon. Member, 
Shri C. C. Shah, also spoke on the 
Bill, and the points he mentioned were 
more or less the same as those men
tioned by the hon. Members today. 
Now, I shall come to today’s debate 
and the Bill. But before dealing with 
the objections to the present Bill, I 
would like to say a few words about 
the delay in the Customs House in 
clearing the goods and the personal
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behaviour of the customs officials 
referred to by the hon. lady Member 
Shrimati Jayashri from this side. 
I  am sorry she is not present here 
now, but we shall be glad to enquire 
into this thing and we welcome any 
complaint. I do not claim that the 
customs officials in their personal 
behaviour, in their efficiency and 
promptness of doing their work or even 
in their honesty are all without any 
scope for improvement. I would not 
make any such claim. I should how
ever like to make this claim that 
things have been Improving consider
ably during the last few years. As 
for the question of delay, tilings aie 
not so bad as before. Regarding per
sonal behaviour also, we have issued 
repeated directives to our officers 
that they must behave decently and 
properly, particularly with the tourists 
and also with our own business com
munity in the country.

Coming to the Bill, I think the lar
gest amount of opposition has come 
against clause 14. Sfari Tek Chand, 
naturally with his lawyer’s, conscience, 
has given a horrible picture about 
this provision in the Bill, but I can 
assure him that similar provisions 
already exist in a number of enact
ments. Under the Opium Act, the 
accused, if unable ,to account satis
factorily that the opium in his pos
session is lawful, has to be convicted,

Shri Tek Chand: Can opium be com
pared with fountain pen?

Shri A. C. Gnha: May not be. But
there has not been any occasion 
when any innocent person in Punjab 
was convicted for having opium. 
But surely, I do not like Mr. Tek 
Chand to be in any such danger.

Shri Bansal: What is the hon. Minis
ter trying to prove?

Shri A. C. Guha: That similar
powers are already vested in Govern
ment officials and there have not been 
any complaints of misuse of those 
powers.

Shri Bansal: They are in respect of 
specific goods. Here this Act wiU 
apply to all the goods,

Shri A. C. Gnha: I am coming to
other goods also. Let us take military 
stores. It can cover all sorts of goods. 
Unless a man proves that the article 
rame into his possession lawfully, 
he will be punishable. Under the 
Essential Supplies Act also, the bur
den of proving that the man has come 
into possession of such article with 
lawful authority shall be on him. 
Then there are the Factories Act and 
Telegraph Wires Act.

Shri Bansal: What is the wording 
in the Essential Supplies Act?

Shri A. C. Gnlia: The burden of 
proving that he has come into posses

sion of such article with lawful 
authority shall be On him.

Under the Factories Act, “the bur
den shall be on the accused to prove 
that such person is not under such 
age.” Under the Telegraph Wires 
Act, unless he proves that the tele
graph wires came into his possession 
lawfully, he will be punishable.. 
Then we have the Dangerous Drugs 
Act and the Railway Stores Act.

Pandit Thaknr Das Bhargava 
(Gurgaon): Not yet passed.

Shri A. C. Guha: The Select Com
mittee has made certain recommenda
tions. We have also moved an am«id- 
ment long before the Select Commit
tee’s report came out. I do not 
think there is any reason for much ap
prehension. There is no reason to 
think that this power would be mis
used by the customs officials. I can 
give you this assurance that by 
administrative instructions we shall 
ensure that the power is not misused.
I can Assure the House that it is not 
the intention of Government to resort 
to this provision indiscriminately. 
The seizing officer has to be satisfied 
that there are reasonable grounds to 
believe that the goods he seizes are 
smuggled goods.

Under section 181 of the Sea Cus
toms Act, the official making the 
seizure has to give in writing all the 
reasons for such seizure. The Gov
ernment proposes to issue executive 
instructions to CoUe<;tors of Customs 
that this power should be exercised
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with great care, so that small pur
chases made by common citizens for 
household use are not covered by 
that. Also, I assure the House that 
any bona fide complaints received 
about the misuse of this power would 
be promptly investigated by the 
Government.

Some Members while mentioning 
their objections about this provision 
have been under a misapprehension. 
This provision does not refer to any 
conviction. Mr. Dabhi repeatedly 
said that it refers to conviction and 
punishment. This clause only refers 
to the seizing of the goods. If Mr. 
Tek Chand can arrange for some cus
toms officials to come up to me and 
seize the spectacles, for that he can
not prosecute me or punish me. That 
Is altogether outside the provision of 
section 178A. Here the goods are 
only seized.

Pandit Thakur Das Bharsava: Sucb 
goods w ill not be confiscated nor 
will there be any penalty?

Shri A. C. Gnha: Confiscation may 
also be called a penalty, but smug
gled goods must be confiscated. Now, 
Mr. Dabhi repettedly said that 
burden of proving, at least to some 
extent, should be upon CJovemment 
before any conviction is made. He used 
the word ‘conviction’. There is no 
conviction in this clause.

Shri Tulsidas; It means that the 
person will not be convicted when the 
goods are smuggled goods. Only the 
goods will be seized. What about con
fiscation of the goods?

Shri A. C. Gulia: This clause only 
refers to seizing. Confiscation will 
come later on. There may be diiTer- 
ent procedures for this.

Pandi0 Thakur Das ^largava; Not
seizure alone. When a presumption 
arises that the goods are smuggled, 
they will be liable to confiscation,

Shri A. C. Guha: Confiscation may 
follow.

pandit Tbakur Das Bhargava: Con
fiscation will consequently follow* Is
it so?

Shri A. C. Guha; Later on it may 
not be confiscated also.

1 P.M.

Shri Tulsidas referred to the powers 
to be given under clause 10. I^ese 
things refer to X-raying and other 
matters. He has admitted that ihese 
powers are already vested with the 
Government. We have been using 
X-ray and other things for some time. 
But, we a«re not sure, if a smuggler 
resists, how far it is within our power 
to compel him to be X-rayed. Fortu
nately none has resisted so far. I can 
give some figures to hon. Members. In 
1949, We recovered 7108 tolas of gold 
valued at Rs. 8 lakhs concealed inside 
the body of the smugglers. In 1951, 
we recovered some diamonds from 
inside the body of smuggler valued at 
Rs. lakhs.

Shri Tek Chand: For that you do
not need clause 14.

Shri A. C. Guha: I am referring to 
clause 10. I have finished with clause 
14. As the criminals are advancing in 
liieir ingenuity and taking to new 
courses of evading the laws, Govern
ment also has to cope with their pro
gress and tighten up the provisions of 
the Act.

pandit Thakur Das Bhargava:
come into line with them.

To

Shri A. C. Guiia: Yes; not only with 
criminals but also with criminal law
yers who are ready to help criminals.

Mr. Chairman: And also help the
Government.

Shri A. C. Guha: Yes, occasionally,

Shri Tulsidas: I do not understand 
what is meant by criminal lawyers.

Shri A. C. Gnha: That is a lawyer 
who deals with criminal laws but not 
a criminal himself.
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Shri Bansal: You make a criminal
out of everybody.

Shri A. C. Guha; Shri Bansal re
referred to clause 12, to the words ‘or 
other person’, as also to clause 14. 
I think I may mention it here that I 
discussed this matter with him and 
another gentleman, and we have ac
cepted his suggestion to delete the 
words ‘or other person’. We have put 
in an official amendment, which wiU 
bring this Bill in line with the propo
sal of the Select Committee regarding 
the Railway Stores Bill. But, I should 
say that our amendment came very 
much earlier than the publication of 
the Select Committee report.

I should like to refer to another 
point. Shri M. S. Gurupadaswamy 
asked why we have not taken up the 
entire * revision of the Sea Custcttns 
Act. That is a very big Act and it 
will take some time to revise the 
whole Act. We had to wait till the 
publication of the report of the Taxa
tion Inquiry Committee. After the 
publication of this report, we are tak
ing up the revision of the Sea Cus
toms Act. In the meantime, we have 
to take some urgent measures. I 
think I should be frank with the 
House. The greatest difficulty is 
about bullion market. According to 
our estimates, about 2000 tolas of 
gold are produced daily inside the 
country from the gold mines. But, 
the bullion markets handle daily 
about 6000 tolas of gold, that is. three 
times the production in the covmtry. 
Apparently, this excess of 4000 tolas 
or a major portion of it, is smuggled 
gold. It is primarily for this that we 
have to tighten the provisions as put 
in section 178A or clause 14 of this 
Bin. Shri M. S. Gurupadaswamy also 
mentioned that we have been only 
seizing small fishes and the bigger 
ones have all escaped. But, I think 
our performance in seizing large con
signments of gold and precious arti
cles in the last 2 or 3 years is quite 
appreciable and deserves recognition. 
In January-December 1952, we seized 
gold and other precious articles 
Worth Rs. 149 lakhs, and in January-

December 1Q53, articles worth Rs. 80 
lakhs. In January-December, 1954,
we seized articles worth Rs. 208 lakhs.

Shri Sadhan Gupta (Calcutta-South 
East) : How many small fish and how 
many large fish?

I^ri A. C, Gnlia: Small fish would 
not give this amount. Recently in 
Calcutta, we seized gold from St 
foreign ship worth Rs. 10 or 12 lakhs. 
In Delhi and Bombay recently we 
made some seizures. There also the 
value came to several lakhs. In Bom
bay, there were some seizures on the 
sea shore whose value came to seve
ral lakhs. These are all big seizures. 
It is not true that aU the big fish have 
been able to escape our nets. Some 
may have and surely some must have: 
that is why we are tightening up th3 
net by tWi Bill. If we had been cort- 
fident that all the big fish were in our 
net, there was no necessity to make 
the net still more tight.

Shri M. S. Gurupadaswamy: They
will cut your net.

Shri A. C. Guha: I do not think it 
will be so easy for them even if they 
get the advice of Shri M. S. Guru
padaswamy. Even with his intellec
tual advice, they will not be able to 
get out so easily.

I think I have replied to all the 
points mentioned by the Members. I 
hope the Bill will be passed. I nave 
some amendments. There is only one 
other point. Some MembM ŝ asked 
why the Bill had been so badly draft
ed, because the Minister himself has 
moved so many amendments. That is 
only because the Government have 
been responsive to public suggestions. 
As and when we have received 
representations and suggestions from 

the Members of the House and the 
trade, we have made suggestions 
and improvements oursd.ves. That 
should not be taken as any condem
nation on the part of the Govern
ment; that is a point on which Govern
ment should be commended. With 
these words, I commend this Bill for 
the c'^nsideration of the House.
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Shri Bansal: What was the difficulty 
in submitting it to a Select Com- 
mitte?

Sliri A. C. GQha: I do not think
it necessary at all because the main 
principle of placing the baraen of 
proof on the accused has been 
accepted in the case of many Bills, 
and only recently two BiUs have 
been passed in this House conceding 
this iK>int.

Mr. Chairman: The question is:

“That the Bill further to amend 
the Sea Customs Act, 1878, be 
taken into consideration.”

The motion was adopted.

Clause 2 was added to the Bill.

Clause 3.—  (Insertion of new sections 
29A and 29B etc.)

S m  A. C. Gnlia: I beg to move:

In page 2.

(i) line 7, after “real value*' 
insert “or quantity” .

(ii) line 10, after “real value” 
insert “or quantity” .

(iii) line 48, after “real value” 
insert “or quantity” .

This is only a sort of explanation or 
elucidation of the intention of Gov
ernment. There may be certain arti
cles the real value of which may not 
be easily assessable. So the word 
•quantity’ has been put.

Mr. ChairmaB: The question is:

In page 2,

(i) line 7, after “real value”
insert “ or quantity” .

(ii) line 19, after “real value” 
insert “or quantity” .

<iU) line 48, after “real value” 
insert “or quantity” .

The motion was adopted.

Mr. Chairman: The question is:

“That clause 3, as amended, 
stand part of the Bill” .

The motion was adopted.

Clause 3, as amended, was added 
to the Bill.

Clause 4 was added to the Bill.

K ,^sk.L>

^  ^

- -i) V '

[Maulana Masuodi (jammu and 
Kashmir): On a point of order. So
far as I remember, the ruling of the 
hon. Speaker is that no quorum is 
needed from 1 p .m . to 2-30 p .m ., nor 
can division be had on anything dur
ing this period. We have both the 
things here: there is no quorum ak-d 
the time also is covered. How Is it 
that we ar  ̂ having division.]

Mr. Chairman: The question of
quorum is out of the question now, 
according to the direc'\ve of the 
Speaker. I think the idea was that if 
there be actual division, in that case 
we shall hold it up.

Maulana Masuodi: As far as I re
member, it is not so.

Mr. Chairman: The quorum will
not be challenged during this period, 
that is, from 1 p .m . to 2-30 p.m . That 
we have accepted. So if there be any 
division call, in that case we shall 
hold it up.

Maulana Masnedi: I submit to
your ruling.
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CUa 5,— (Amendment of section 
etc.)

Shrl A. C. Gnha: I beg to move:

Iii page 3,

for clause 5, substitute:

'*5. Substitution of new section for 
section 39 in Act VIII of 
1878.— For section 39 of the 
principal Act, the follow iof 
section shall be substituted, 

namely:—

‘39. Payment of duties not 
levied, short^levied or erro
neously r e f  u n d e d .— (1) 
When customs duties or 
charges have not been 
levied or have been short> 
levied through inadvert
ence, error, collusion or 
misconstruction on the part 
of the officers of Customs, 
or through mis-statement 
as to real value, quantity or 
description on the part of 
the owner,

or when any such duty or 
charge, after having been 
levied, has been, owing to 
any such cause, erroneously 
refunded,

the person chargeable with the 
duty or charge which has 
not been levied or which 
has been so short-levied, or 
to whom such refund has 
erroneously been made 
shall pay the duty or chargv 
or the deficiency or repay 
the amount paid to in 
excess, on a notice of de
mand being issued to him 
within three months from 
the relevant date as defined 
in sub-section (2);

and the Customs Collector may 
refuse to pass any goods 
belonging to such person 
until the said duties or 

58 LSDu_2

charges or the said deficiency 
or excess be paid or repaid.

(2) For the purposes of sub-section
(1), the expression “relevant
date” means:—

(a) in a case where the duty or 
charge has not been levied, 
the date on which the Cus
toms Officer makes an order 
for clearance of the goods;

(b) in a case where the duty is 
re-assessed under section 29A, 
the date of re-assessment:

(c) in a case where the duty 
provisionally assessed under 
section 29B, the date of final 
adjustment of duty;

(d) in a case wha:e the duty or 
charge has been erroneously 
refunded, the date of refund; 
and

(e) in any other case, the date of 
the first assessment*.*’

I should say a word only about this. 
This change was necessitated by the 
following fact. Oar idea was that 
‘short levied’ would also include non
levy of any duty. But then, tliere was 
some doubt about that— ‘short levied' 
might not cover ‘non4evy*. So we 
have put in here ‘non levied short 
levied or erroneously refunded’.

Shri K.  C. Sodliia; What about the 
words ‘collusion or misconstruction on 
the part of the officers’? Some people 
are honest, but nothing is said about 
the officer with whose collusion the 
whole thing has happened.

Shii K. K. Basu (Diamond Har 
bour): He will be prcnnotedl

Shri A. C. Gali»: If the officer is
found to be in collusion with some 
anti-social elements or found to be 
doing something wrong and illegal, he 
will naturally be punished.

Shri K. K,  Basn: Natural justice
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Mr. Chairman: The question is:

In page 3,
for clause 5, substitute: *

“5. Substitution of new section for 
section 39 in Act VIII of 
1878.— For section 39 of the 
principal Act, the following 
s^tion shall be substituted, 
namely:—

‘39. Payment of duties not 
levied, short-levied or erro
neously r e f u n d e d . — (1) 
When customs duties or 
charges have not been 
levied or been short levied 
through inadvertence, error, 
collusion or misconstruction 
on the part of the officers 
of customs, or through mis
statement as to real value, 
4)uantity or description on 
the part of the owner,

or when any such duty or 
charge, after having been 
levied, has been, owing to 
any such cause, erroneous
ly refunded,

the person chargeable with 
duty or charge which has 
not been levied or which 
has been so short levied, or 
to whom such refund has 
erroneously' been made, 
shall pay tiie duty or charge 
or the deficiency or repay 
the amount paid to him in 
excess, on a notice of
demand being issued to
him within three months 
from the relevant date as 
defined in sub-section (2);

and the Customs Collector may
refuse to pass any goods be- 
longmg to such person until 
ttie said duties or charges 
or the said deficiency or
excess be paid or repaid.

(2) For the purposes of sub-section
(1), the expression “relevant

date” means:—

Ca) ia a case where the duty or 
charge has not been levied.

the date on which the Cus>
toms Officer makes an order 
for clearance of the goods,

(b) in a case where the duty is 
re-assessed under section 2flA, 
the date of re-assessment;

(c) in a case where the duty is 
provisionally assessed under 
section 29B, the date of final 
adjustment of duty;

(d) in a case where the duty or 
charge has been erroneously 
refunded, the date of refund; 
and

(e) in any other case, the date of 
the first assessment*.”

The motion was adopted.

Mr. Caudmuui: The question is:

“That clause 5, as amended, 
stand part of the Bill” .

The motion was adopted.

Clause 5, os amended, was added to 
the B ill

Clauses 6 to 10 were added to the Bill.

Clause 11.— (Insertion of new 
section 110A etc.)

Pandit Tliakur Das Bhargaya: i  beg
to move:

(1) In page 4, line 52,

far “has reason to believe” substi
tute:

“has credible information or 
reasonable suspicion”.

(2) In page 5. lines 4 and B,
for “until he can bring him before 

the nearest Magistrate" substitute:

“and produce him without im- 
necessary delay before the nearest 
Magistrate” .

(3) In page 5, line 43,

for “out of moneys provided by 
Parliament” substitute:

“by the GovernmaitJ*.
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In regard to the first two lunend- 
merits, I submit to the hoa. Minister 
that this matter should be considered 
from a broad standpoint. The stand
point is this. So far as the criminal 
law of the country is concerned, the 
Criminal Procedure Code is the stan
dard code or standard law on which 
all other Acts and criminal laws deal
ing with Criminal Procedure should be 
based. So far as the powers of the per
son who is duly empowered to prevent 
smuggling are concerned, they are 
just like those of the sub-inspector of 
police. His powers are adso the same. 
Therefore, we should see that so far 
as the basic laws of the coimtry are 
concerned, there are no deviations 
from them unless we are forced to 
have deviations on account of particu
lar circumstances. In a case of this 
nature where powers are given to 
officers of the Customs Department for 
the purpose of prevention of smuggling 
etc., I should think that those powers 
should be the same as those which 
are given to sub-in^>ectors. It so 
happens that the words used in clause
11 are these:

‘Tower to screen or X-ray 
bodies of persons for detecting 
secreted goods. (1) Where any 

officer of Customs duly employed 
in the prevention of smuggling 
has reason to believe that any 
person on board of any vessel in 
any port in India or any person 
who has landed from any
vessel has any dutiable, or pro
hibited goods secreted inside his 
body, such officer of Customs may 
detain such person until he can
bring him before the nearest
Magistrate.'*

Then in (2) we find:
“A Magistrate before whom any 

oerson is brought under sub
section (1) shall, if he sees no 

reasonable ground for believing 
that such person has any such 
goods secreted inside his body, 

forthwith discharge such person.”

It means— îf you keep these worcis 
^  they are— t̂hat the Customs officer

Code, We find a different thing. In 
who is duly employed in the preven* 
tion of smuggling has only to say that 
he has got reason to believe. What 
this reason to believe*? This is very 
vague, very indefinite; this is stone- 
thing airy on which any person cai* 
jusl̂  deprive another ^pson of his 

liberty. Now, in the correspondinfl 
provision in the Criminal Procedure 
section 54 of the Criminal Procedure 
Code, which is, I should say, the 
basic provision in the law so far as 
arrests are concerned, we find that th«? 
words are;

“Any police officer may, with
out an order from a Magistrate 

and without a warrant, arrest, in y  
person who has been concerned in 
any cognizable offence or against 
whom a reasonable complaint ha  ̂
been made or credible informa
tion has been received, or a rea
sonable suspicion exists of his 
having been so concerned,**

Now, to say that a person has 
reason to believe is quite different 
from saying that a person who wants 
to arrest another person must have 
credible information or reasonable 
susp'<;ion that a certain person has 
been concerned in a particular 
offence or is in possession of certain 
goods. My humble submission is, if  
you arm these officers with such 
large powers, corruption is bound to 
grow. Before you allow any person, 
be he an officer or otherwise, to ar
rest another person, a human being 
like himself, you must ensure that he 
must have either credible informa
tion or he must have reasonable sus
picion. Only on mere reason to 
believe, he should not be armed with 
Such wide powers as will give him 
'>Tmost despotic powers. Even with 
regard to crimes like murders and 
the possession of stolen property and 
others the law of the land says that 
he should be given the power to 
arrest only if he has credible infor
mation or that he has reasonable 
suspicion that a certain person has 
been concerned in committing a 
partiQUiar offence and not otherwise
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[Pandit Thakur Das Bhargava]
As soon as the person is brought be
fore the magistrate, the magistrate 
discharges him because the words 
used here are reasonable belief. Do 
you want that all innocent persons 
should be arrested like this and as 
soon as they are brought before the 
magistrate, the magistrate, should 
discharge them? My hon. friend is 
not affected. To him confiscation is 
nothing. He does not care whether 
a i>erson is harassed. I do not think 
any person would like to be ar
rested and then discharged by a 
magistrate. If you allow a man 
such wide powers, then he is surely 
likely to misuse those powers either 
for personal benefit or for harassing 
any other person. Therefore, I am 
quite clear in my mind that noth- 
mg will be lost if this law is brought 
mto line with the Code of Cri
minal Procedure and only such 
powers are given as are given to a 
sub-inspector of police or other 
police officesrs in circumstances like 
this which are mentioned in the 
Code of Criminal Procedure and not 
as are mentioned in this section. As 
you proceed further you will find 
that the powers of arrest are also the 
same in all other matters.

The second provision to which I 
have taken objection is this. The 
section sa y s;

“ ---- such officer of Customs
may detain such person until he 
can bring him before the nearest 
Magistrate.”

What does it mean? It means that 
he can detain him for such period 
as he chooses.

Shri R. K. Chandhuri (Gauhati): 
How long will he be detained, 24 hours 
or more?

Pandit Thakur Das Biiargava: I
understand that he may not detain 
aim for more than 24 hours.

The words in the Code of Crimi- 
/limal Procedure are very clear. It 
says that the police officer shall 
produce him without unnecessary

delay before the nearest magistrate.
I think the Minister is not a Minis
ter for law and order and he is a 
Minister for Revenue. He should 
try to get revenue from each and 
every person whether there is harass
ment or not, as appears from the 
Notes on Clauses. In regard to 
clause 14, he says:

“Such a provision is necessary 
in order to safeguard to the re
venues of the State.”

To him the revenues of the State are 
much dearer than the liberty of 
his fellow-mem I think the hon. 
Mr. Guha has changed a bit after his 
change from this bench to another 
bench (Interruptions). But the diffi
culty is this I want that as soon as 
a person is arrested, he must be 
brought all at once to the nearest 
Magistrate I want that the provision 
here should be the same as that in 
the Criminal Procedure Code. Noth
ing win be lost by bringing it into 
line with the Criminal Procedure 
Code. But, at the same time, his 
department will be improved if  these 
powers are in line with the powers 
given to a sub-inspector and the 
provision about bringing before a 
magistrate is the same. Therefore, 
I want to submit that if he accepts 
these two amendments in the Sea 
Customs Act, he will stand to gain 
and not to lose.

In respect of the third matter, in 
capital letters they say in this Bill 
that certain charges will be paid out 
of moneys provided by Parliament 
In sub-clause (8) in capital letters it 
is said:

“Any expenditure incurred for 
the purpose of enforcing the 
provisions of this section (in
cluding any fees payable to a 
radiologist or a registered medi
cal practitioner) shall be defray
ed out of moneys provided 1^ 
Parliament.” '

This is in capital letters. I fail to 
see the importance of i t  In any 
case where the nolice is concerned or
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the customs people are concerned, 
the expenditure must be defrayed 
out of the funds with them. They 
are always provided by Grovern- 
ment. What is the use of saying 
provided by Parliament here. This 
should not have been put in capital 
letters. Ordinarily such expenses 
are defrayed out of the funds provi
ded by Parliament or Government. I 
say there is no use laying stress on 
this matter. What is the difference 
between provided by Government or 
provSied by Parliament.

1 do not want to say anything fur
ther with regard to this clause. I 
shall have to say something when 
we come later on to other clauses. 
But, here, the basis is the same, the 
pinciple is the same. Therefore, 
X think we should base it as in the 
substantive laws regarding criminal 
procedure, as we have got in tUo 
Criminal Procedure Code and, there
fore, I submit that these two amend 
ments may be accepted.

Shri R, K. Chandlmri: The amend
ments may be read out.

Pandit Thakar Das BliargaTa: I
have read them out. Perhaps, the 
hon. Member was not alert when I 
read them out.

Mr. Chairman: May I  just ask one 
thing? How does it miprove matters 
by simply using the words ‘reason
able suspicion* instead of the words
that are put here, unless that 
officer ite made responsible for his 
reasonable suspicion. The hon. Mem
ber wants ‘reasonable belief’ to be 
changed to reasonable suspicion. He 
must have reasons to believe

Pandit Thiikur Das Bhargava: Be
cause I want to change the ideology 
of that person. The person who ar
rests must not go out of his way only 
for his reason to believe to arrest 
any other person unless he has rea
sonable suspicion, as any other ordi
nary Sub-Inspector of Police or a 
Superintendent of Police or any other 
person in the police must have rea
sonable suspicion before he exercises 
the power of arresting any other 
person.

Mr. Chairman: The wordir-.r, of sub 
clause (2) remains the same.

Pandit Thaknr Das Bhargava: Yes; 
I wish to arm the Magistrate with 
full powers and so I have not sought 
to change it.

Mr. Cbaimum: Amendments moved:
(1) In page 4, line 52,
for “has reason to believe” sub

stitute:
“has credible information oit

reasonable suspicion”.
(2) In page 5, lines 4 and 5,
for “until he can bring him before 

the nearest Magistrate” substitute: 
“and produce him without im-

necessary delay before the
nearest Magistrate” .
(3) In page 5, line 43,
for “out of money provided by 

Parliament” substitute:
“by the Government”.

Shri R. K. Chandhnri: I wish to 
present before the House some ugly 
features of the clause imder discus
sion. First of all, as has already 
been stated by the hon. Mover of 
the amendment, how can any man 
have reason to believe or disbelieve 
that certain things are inside the 
body of another person? What is 
the criterion? The Customs Officer 
can say that he has reason to believe 
that a particular woman has inside 
some part of her body certain objec
tionable articles. At that stage. 
Sir,......

*To rm  q«r«r Ri?

I
Shri B. K. Chaudhiui: There ]s i  

distinction between man and woman 
in this case.

Mr. CSiairman: The hon. Member 
will appreciate that we have to finish 
this Bill before ten minutes to two.

Shri A. C. Guha: This has nothiizg 
to do with any ornaments on the 
body of any person.

Shri R. K. Cfaaudhuri: I am not 
saying anything about ornaments. 
I am asking this. Supposing an
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[Shri R. K. Chaudhuri] 
officer says that he has reason to 
believe. In order tiiat he may have 
that reason to believe he must take 
certain measures. A t that stage 
there is no question of bringing in 
any registered medical practitioner. 
A t the stage a man or woman is ar
rested for the first time, there is no 
question of bringing in any medical 
practitioner. A t that stage, how can 
the customs officer say that he haa 
reason to believe__

air. Chairman: He w ill have to 
take him before the Magistrate.

Shri R. K. Chaadhmi: He can take 
any measure.

Secondly, the arrested person is to 
be produced before the Magistrate. 
No particular hours are iixed. There 
should be a maximum period within 
which the person under guspicion ia 
produced before the Magistrate. 
With due deference, I do not agree 
with the hon. Mover of the amend
ment that the mere use of the words 
*without unnecessary delay* will 
solve the problem.

Pandit Thakur Das Bhargava: It 
is given in the Ck^nstitution; not more 
than twenty-four hours. (Inter
ruption) .

Shri R. K. Chaudbiiri: I submit
that in a case of this kind, a certain 
period much less than 24 hours should 
be fixed as the maximum period, be
cause it is not necessary to detain the 
man for a long time in order to find 
out the thing.

Secondly, it appears that a lay man 
can find out whether a man hag any 
thing inside his body and that a ma
gistrate can say that there is nothing 
inside his body. It all depends on a 
mere opinion or belief. On that opi. 
nion and belief, whether it is well- 
grounded or not, a respectable man or 
woman can be -detained for any num
ber of hours within the discretion 
of the magistrate or the person, that 
is the Customs officer. That I 
think, is objectionable, and a period 
less than 24 hours must be fixed as 
the maximum for this purpose.

Then, it is said “as soon as he has 
landed from any vessel” , that is, not 
only such action can be taken on 
board of any vessel but also after he 
has landed. Up till what time this 
process can continue? If a man or a 
woman takes a train and goes to 
another part, whether at that destina
tion he or she can be arrested and 
whether it can be found out if some
thing is inside his or her body is not 
clear. The word ‘landed’ is not clear. 
Does it mean immediately after land
ing that the action can be taken 
or does it mean that it can be taken 
at any time, even after two or three 
days? That is a point which ought 
to be made clear.

Mr. Chairman: I think the hon.
Member should be brief.

Shri R. K. Chaudhuri: I have not
finished my speech yet.

Shrimati Renu Chakravartty (Basir- 
hat): Order, order.

Shri R. K. Cliaudhuri: She can say
I hat when she is in the Chair. I can
not understand why I am interrupted 
like this?

Mr. Chairman: Order, order. The
House has fixed a time-limit and we 
have to finish this Bill by 2 P.M.

Shri R. K. Chaudhuri: I have obey
ed your ruling and have resumed my 
seat.

Mr. Chairman: I take exception to 
hia attitude. I have never been dis
courteous to him: I simply reminded 
him that we should proceed according 
lo the time-limit fixed. i  hope he will 
not behave in that way in future,

Shri A. C. Guha: It is a very deli
cate matter for me to contest my es
teemed friend, Pandit Thakur Das 
Bhargava, on legal matters. He has 
the reputation of a very eminent 
lawyer, but I have never been a law
yer and I can only remind him that 
this phrase “reason to believe” has
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been defined in section 26 of the In> 
dian Penal Code as follows:.

*'A person is said to have reason 
to believe a thing if he has suf
ficient cause to believe that thing, 
but not otherwise.”

It has been sufficiently explained 
and categorically defined here and I 
do not think there will be any difficul
ty for Pandit Thakurdasji to be 
reassured of this definition.

As for his second amendment, I do 
not know how the position will be 
improved by changing the phraseology 
from “until he can bring him before 
the nearest magistrate” to “and pro
duce him without unnecessary delay 
before the nearest magistrate” . Who 
will be the judge of the necessary and 
unnecessary delay? It is only the 
Customs official. Then also we know 
that under article 22 of the Constitu
tion, within 24 hours the man wiU 
have to be produced before a magis
trate. Our difficulty is that some
times, a man may be arrested, not in 
Bombay or Calcutta, but somewhere 
far off and there it may not always 
be possible to get a magistrate just 
close by. Anyhow, the obligations of 
the Constitution for producing any 
arrested person within 24 hours will 
surely operate and, therefore, i  do not 
know how this will improve the posi
tion. Pandit Thakurdasji’s phrase 
also has not put any time-limit. It 
will be left to the discretion of the 
Customs official as to which is a 
necejsary delay and which is not a 
necessary delay.

As for the third amendment, “out 
of moneys provided by Parliament” 
is the phrase we are generally using. 
Government as such has not got any 
money. Government gets the money 
onH’ by the gift of Parliament. We 

. e just takpn the usual, conven
tional phrase. I do not know how the 
amendment will improve the position 
in any way.

I hope I have been able to remove 
his doubts and that he will not press 

of hi3 amendments.

Pandit Thakar Das Bitargava; The
h<m. Minister wants me to say why 
I press my amendment “ and produce 
him without unnecessary delay be
fore the nearest magistrate” . If there 
is any delay, then his officer will be 
liable under section 342 for illegal 
detention of that man, if you put the 
words as I have suggested. Other
wise, he will not be liable.

Shri A. C. Giiha: If the hon Mem
ber insists, I am ready to concede his 
point. I can guarantee that generally 
there will be no delay.

Mr. Chairman: Do I take it that
the hon. Minister accepts the second 
amendment?

Shri A. C. Gnha: If the hon. Mem
ber insists, then I have no objection 
to it. I do not think it will in any
way put any difficulty on our side or
improve the position on their side.

Mr. Chairman: Let me put the
second amendment to vote.

The question is:

In page 5, lines 4 and 5,

for “until he can bring him before 
the nearest Magistrate” substitute:

“and produce him without un
necessary delay before the ne*iffe»*t
Magistrate” .

The motion was adopted.

Pandit lliakiir Das Bhargava: I am
particular about my first amendment 
but am not particular about the third.

Shri A. C. Gnha: I may point out 
that sections 169 and 171 of the Sea 
Customs Act have used exactly the 
same phrase “has reason to believe"*

Mr. Cliaimian: Does the hon. Mem
ber wish to withdraw his first and 
third amendments?

Pandit Tliakar Das Bhargava: I
would like to withdraw them.

The amendments were, by leave, 
tDithdraum,
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%fr. Chalnnaii: The question is;
“That clause 11, as amended, 

stand part of the Bill.”

The motion was adopted.
f

Clause 11» as amended, was added to 
the Bill,

Clause 12.— {Insertion of new 
section 171A etc.)

5hri A. C. Gttha: I beg to move:

(1) In page 6,

(i) lines 12 to 14,

for “Any duly empowered 
officer of Customs or other
person duly employed in 
the prevention of smuggl
ing” substitute:

‘ Any officer of Customs duly 
employed in the prevention 
of smuggling**; and

(ii) line 17, 
omit “or person” .

(2) In page 6, lines 25 to 26, 

omit “or other person”.
We are deleting the words “or other 

person” and this is what Shri Ban- 
sars amendment aljo intended to do.

Bfr. Chairman: The question is:
In page 6,

(i) lines 12 to 14.
for “Any duly empowered 

officer of Customs or other 
person duly employed m 
the prevention of smuggl
ing” substitute:

“Any officer of Customs duly 
employed in the prevention 
of smuggling^; and

(ii) line 17. 
omit “or person” .

The motion was adopted.

Mr. Chairman The question is;
In page 6, lines 25 to 26, 

omit “or other person’*.
The motion was adopted.

Pandit Thakur Das Bhargava: i  beg
to move;

(1) In page 6, line 27,

for “state the truth” substitute 
“make a statement” ,

(2) In page 6,

omit lines 33 to 35.

In regard to these two amendments, 
I have already submitted—  I do not 
want to repeat them— t̂hat under the 
Criminal Procedure Code, if an 
investigating officer or a person who 
has got powers like those which are 
enjoyed by persons who are duly 
empowered to prevent smuggling, then 
these powers are similar to those 
which are enjoyed by sub-inspectors. 
Before a sub-inspector if any person 
goes, he is not bound to say the truth 
under section 162 of the Criminal 
Procedure Code. There is a long 
discussion over this line of argument, 
as you are aware, and ultimately we 
have come to the decision that he is 
only bound to make a statement and 
not to make a true statement.

Similarly, proceedings before an of
ficer are regarded as judicial proceed
ings under this Bill, whereas accord
ing to me those proceedings can never 
be of a judicial character. He is not 
a magistrate: he is only an investi
gating officer. He enjoys only such 
powers as a sub-inspector. Therefore, 
these proceedings should never be re
garded as judicial proceedings.

If you refer to our Constitution, you 
will find the following words occur- 
ing in article 20;

“No person accused of any of
fence shall be compelled to be a 
witness against himself.”

This officer has a right to call per
sons who are accused and also those 
who are liable for abetment, or are 
connected with the offence. In that 
case il the person does not state facts 
truly he becomes guilty under the
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provisions of sub-sectiixi <4). This is 
again the provisions of article 20 of 
our Constitution.

My humble submission is that if 
this is right, if my assumption that 
these persons who are duly empower
ed to prevent smuggling have got the 
same powers as a sub-inspector of 
police, they should not force any per
son to make a true statement. At the 
same time they .should not force the 
accused or any person who is con
nected with him to make a statement, 
failure to do which would involve him 
in prosecution. That will go against 
the Constitution, that will go against 
the basic principles of the Criminal 
Procedure Code. To that extent these 
provisions are inconsistent with our 
principles.

Shri A. C. Gnha: I am afraid I
cannot accept this amendment, be
cause if the suspected person is 
simply to make a statement which 
need not be true, it does not serve any 
purpose. Under section 19 of the In
dian Penal Code, a witness has to 
make a true statement; he if does 
not make a true statement he can be 
punished. If he i3 simply asked to 
make a statement which may or may 
not be true, the clause will lose all 
its value. I do not know why my 
hon. friend is so much afraid of truth.

Mr. Chairnuui: The question is:

In page 6, line 27, ^

for “state tiie truth” substitute 
“make a stat^nent”.

The motion was negatived 
Mr. Chadrman: The question is:

In page 6, 

omit lines 33 to 35.

The motion was negatived.
Mr. duunoan: The question is:

‘‘That clause 12, as amended, 
stand part of the Bill."

The motion ad̂ rpttd.

Clause 12, as amended was added to 
Uie Bill,

Clause 13 was added to the Bill.
Shri S. C. Samanta (Tamluk): On 

a point of inff̂ rmjat̂ nn- The 
has ruled that no qucMTum is neces
sary from one to half past two. The 
discussion of the clauses of this Bill 
is going on, I have been noticing 
that when you are asking Member.? in 
favour of a motion to say “Aye” or 
“No” very few people respond.

Mr. Chairnuui: Order, order. That 
point has already been raised by an
other hon. Member.

Shri S. C. Samanta: My point is
different. Except for one or two soli
tary voices, the other hon. Members 
are silent. I would Uke to know 
whether those hon. Members who are 
silent are indifferent to the motions 
put to the House.

Mr. Chairman: The convention has 
already been accepted that from one 
to half past two, there will not be 
any regular division. Otherwise, 
voting on legislative and other buFi- 
riess will certainly go on.

Shri S. C. Samanta: My contention 
is this. 1 have no objection to the 
business of the House being carried 
on. But am I to take it that these 
Members who are silent are indiffe
rent to what is going on?

Mr. Chairman: That is not so.

Clause 14.—(Insertion of new 
section 178A etc.)

, i-r;
Shri A. C. Guha: I beg to move:

In page 6, line 46, 
for “on the ground*’ substitute

“on reasonable grounds”.

By this amendment, I think most 
of the apprehensions ventilated by 
hon. Members here will be removed 
and I hope the clause will be accept
ed.

Mr. Chairman: Amendment moved:

In page 6, line 46,

for “an the ground’’ substitute
“on resson&fole groitndp*’
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Shri Bansal: I beg to move:

In page 6,
after line 48, add:

“Provided that such per
sons shall be deemed to have 
discharged the burden if 
they prove that they paid! full 
price in respect of the goods 
and that they had no reason 
to believe that they were 
smuggled goods.”

I would like to say a word in con
nection with this amendment. When 
we met at the residence of the hon. 
Finance Minister the wording which 
is there in his amendment was sug
gested by me as a compromise. But 
after listening to the debate in the 
House today I think my amendhient 
still remains better from the point of 
view of safeguarding innocent men. 
Therefore, I trust that the hon. 
Minister will accept it.

Mr. Chairman: Amendment moved;

In page 6,

after line 48, add:

“Provided that such per
sons shall be deemed to have 
discharged the burden* if they 
prove that they paid full 
price in respect of the goods 
and that they had no reason 
to believe that they were 
smuggled goods.”

Pandit Thaknr Das Bhargava: I beg
move:

In page 6, line 46,

after “smuggled goods” insert:

“ and from the nature of goods 
and other attendant circumstan
ces, reasonable belief or strong 
suspicion (amounting to a prima 
facie case) arises that the goods 
have been smuggled".

The hon. Minister in chai*ge of this 
Bill had occasiton to refer to many 
other acts of a similar nature, which 
according to him are similar, but are 
dissimilar to the provlsiton before

us. He wants to imply that since 
tnere the burden of proof is shifted 
to the accused in all cases under the 
sky the burden can be shifted to the 
accused. Now, he himself seems to 
be overwhelmed by the suspiciion that 
in ordinary cases the provision as 
^ntained in section 14 is not enough. 
The original provision is:

‘‘Where any goods are seized 
under this Act on the ground 
that they are smuggled goods, the 
burden of proving that the goods 
are not smuggled goods shall be 
on the i>ersons from whose pos
session the goods are seized.”
He is also seized with the idea that 

the word ‘ground’ is not enough. He 
says it should be ‘reasonable ground’ . 
Now, what are those reasonable 
grounds? Who shall find that the 
grounds are reasonable? How will that 
result be brought about? According 
to him it is the investigating officer 
who has got a reason to believe. Now 
that reason to believe ripens itato 
reasonable grounds in his own 
cpinion.. He is the sole master of the 
situation. If he reports that the 
grounds are reasonable then the onus 
will be shifted on to the accused. I 
want to know from the hon. Miniteter 
what difference it would make whe
ther the word ‘ground’ is there or the 
words ‘reasonable ground’ are there. 
A  ground can only be a ground when 
it is reasonable. Otherwise, it is 
quite flimsy, and it is no groimd at 
all. So, simply adding the word 
‘reasonable’ to the word ‘ground’ does 
not improve matters at all.

So far as my hon. friend Bansal’s 
amendment and the other amend
ments on the point are concerned, 
I very respectfully beg to point out 
that as a matter of fact they have 
fallen itato the trap of the hon. Minis
ter.

Shri A. C. Guha: I have no trap. 
Pandit Thakur Das Bhargava: First 

of all, he says that there is a reason
able ground or there are reasonable 
grounds. The presumption is that 
they are smuggled goods, and then 
they begin to discharge the burden.
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But the question is whether the 
burden is shifted on to the accused or 
not. What does the am«idment say? 
And when they are finding out means 
to see that the burden is discharged 
by the accused, they first of all as
sume that the burden has been shift
ed and then there are other circum
stances whiteh may be considered. 
Those circumstances are quite rele
vant, no doubt, and the circumstances 
which are indicated by my hon, 
friend Shri Bansal are certainly very 
good circumstances, that if a person 
nould prove that he came by the goods 
honestly, that he purchased them in 
the open market etc., etc. then I do 
not think any sort of presumption of 
guilt arises. Similarly, in regard to 
the other amendments also, hon. 
Members have assumed! that the bur
den has been shifted, and then they 
begin to discharge the burden in that 
way. For instance, the amendment 
of m y  hon. fritend Shri C .  C. Shah 
is also just like that. He has also 
conceded that the burden is shifted, 
and then he says that it can be dis
charged in that way. My humble 
submission is that this is not the 
law.

The law is thi*s. When a case is 
brought against a person, when the 
question is whether there are smug- 
eled goods or not, it is a game of 
seesaw. When it goes before the 
magistrate, he has to find out whether 
the goods are smuggled or n o t ,  and he 
has to consider many matters, such as 
for instance, the nature of the property 
itself. The property may not be 
such as may be foimd in the market. 
For imstance, it may be a part of the 
goods which have been imported, and 
t h e y  may have a particular brand, or 
they may be called by a particular 
trade mark or factory mark that can
not be found in the market; or they 
may be part of another consignment. 
In the latter case, it is quite safe to 
'(include that the goods have beeD 
smuggled. Thus, the nature of the 

♦̂̂ ds is important. There are other 
attendant circumstances also. For in

stance, a perron is seized on the high 
seas d*oing something suspicious. 
That is another circimistance. There 
are a number of such circumstances 
from which a person will have a sort 
of shifting seesaw. On one side, he 
attends to one fact on which he 
comes to the conclusion that it ap
pears to be a case of smuggled goods; 
on the other side, he finds another 
circumstance which he finds is in 
favour of the person in whose pos
session the goods are.

Now the diflBculty is this. I know 
that so far as this law is concerned, 
there is no provision that a person 
found in possession of smuggled 
goods is a thief or has done anything 
wrong, or is guUty of any offence. 
But at the same time we know that 
a certain kind of sinfulness, a cer
tain kind of stigma, a certain kind of 
liability or a penalty attaches to the 
possession of smuggled goods. As 
soon as the goodJs are regarded as 
smuggled, they can be confiscated un
der a certain procedure. My hon. 
friend thinks that when the goods 
are confiscated, it is nothing. He 
does not care. He says that if the 
man is not proved to be guilty, he 
is net sent to jail, and he asks, what 
then do you want. He fails to re
member that there are good many 
people in this world who regard the 
possession of theit own iwoperty 
much more important than even go
ing to jail, I knew that persons 
were sent to jail in poUtical move
ment, and? their property was con
fiscated; that injury was regarded as 
more severe than their even being 
sent to jail. Even if it was a case of 
recovery in respect of some fines, it 
was felt much more than a person 
remaining in jail. If Rs. 1 lakh 
worth of property Of a person is con
fiscated, to my hon. friend it does not 
mean anjrthing, it may be very lit
tle for hikn, but to the person affect 
ed, it means a lot.

So, my humble submission is that 
unless and until the circumstances 
are such that there is a prima facie
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[Pandit Thakur Das BhargavaJ 
cas€, the perron in possession of the 
goods should not be called upon to 
discharge that burden; only after 
there is a prima facie case, the person 
in possession of the i^ods should be 
called upon to discharge that burden, 
not before that, because the burden is 
always on the prosecution. Even in 
regard to possession of stolen pro
perty, the law is that to start with 
the burden is always on the prose
cution even in regard to a  possession 
which is recent The burden is some
times shifted, and sometimes not 
shifted; ilt depends upon the circum
stances and merits of the case. There- 

'̂ore, I am submitting that so far as 
this question is concerned, namely 
whether the goods are smuggled or 
not, this conclusion can be reached 
at only after thoroughly shifting the 
circumstances of each case and after 
the cour* or the person who has to 
decide comes to the conclusion from 
the nature of the goods and the at
tendant circumstances and other 
things on which he can base a rea
sonable belief or a very strong sus
picion amounting to a prima facie case 
that the 03ods are sm uggl^. Only 
in that case a presump1;ion might be 
made, and it may be discharged in any 
of the ways that have been mdicated 
by my hon. friend Shri Bansal or 
Shri C. C. Shah or in many 
hundreds of other ways.

So my humble submissilon is that 
to start with the presumption that the 
goods are stolen or smuggled and 
that the onus or biirden should be on 
the accused is very unjust. We are 
offering the i^-esumption raised by 
s(?ction 110 of the Evidence Act. My 
hon. friend has referred to several 
other pieces of law. For instance, he 
has referred to the Telegraph Wires 
(Unlawful Possession) Act. You re
member telegraph wires are made of 
a special brand. In the whole of 
India no"* other factory, and no other 
person, can possibly have possession 
of those things. So we can under
stand if we pass a law like that. As 
a matter of fact, we can predicate

in regard to those goods that the 
goods have been obtained only in a 
particular way and ia no other way, 
that they could not be manufactured 
here, etc

But where is the question of smug
gled goods here? It can be anything. 
As my hon. friend Shri Tek Chand 
has stated, it may be the spectacles, 
or the fountain pen or anything else 
belonging to my hon. friend. My 
hon. friend referred to opium. But 
in regard to ojMfum, the thing is 
quite distinct, and there is a distinct 
law. He also referred to the Essen
tial Supplies (Temporary Powers) 
Act; under that Act if a person had 
a licence, he had to prove that he 
had a licence, and so on. But what 
have those Acts to do with this mat
ter in issue here?

He also referred to the Railway 
Stores (Unlawlul Possession) Act. It 
has been referred! to a Select Com
mittee, and it has a provision like 
the one which my hon. friend has; 
but ultimately they have put ito an 
amendment. But that amendment 
has not been accepted by the House. 
What is the use of telling us that the 
Select Committee has made that Re
port. We do not stand by the Re
port of the Select Committee. We shall 
see here that that Bill in that form 
is not passed. Whether it is that 
Bill or this Bill, the ooint is that 
you are seeking to harass innocent 
people. My hon. friend Shri Tek 
Chand laid very great stress upon 
that point, and I join with him in 
submitting that this land of ours 
must be allowed* to be a land worth 
living in. If you have such kinds of 
presumptions in regard to ordinary 
matters and ordinary laws, then It 
means that no innocent ];>erson will 
be free from harassment. And your 
minions and these Customs Officers 
about whom we have heard so nuich 
from Shri M. S. Gurupadaswamy and 
others wiW make a hell out of every
thing. You are giving these powers 
to these people who have been prov
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ed not to be very honest. I would 
submit that before they are proved 
to be very honest, do not give these 
powers to them.

My hon. friend quotes the case cf 
England; in England, the policeman’s 
word is gospel truth. If a police
man says that such and such a per
son has confessed before him, his 
confession Is quite relevant. But in 
India the position is that unless a 
person confesses before a magistrate, 
the policeman’s word cannot be con
sidered even as evidence. So. 
circumstances differ.

Shri D. C. Sharma (Hoshiarpur^: 
Why ite it so?

Shri Chand: Experience. Com
mon experience of the judges.

Pandit Thakur Das Bhargava: It is
because the police here is not like 
that in England*.

Shri D. C. Sharma: Why is it so?

Pandit Thakur Das Bhargava; 1
would request my hon. fritend to stand 
up and then interrupt so that I might 
hear his words.

Shri D. C. Shaima: Why is it co? 
Why is there this difference?

Mr. Chairman: No interruptions
please. May I remind the hon. 
Member that we have already over
stepped the time-limit?

Pandit Thakur Das Bhargava. A sa
matter of fact, we have saved about 
ten minutes from the question hour, 
and for the other Bill which is 
coming up we have got only half an 
hour. So I wDuld submit that I 
will finish by 2 P.M.

At the same time, I must submit 
that this h  a very debatable point. 
I am most sorry that as pointed out 
by my hon. friend Shri S. C. Sa- 
manta the House is not full, Also, 
we have not got full time to give all 
our arguments in respect of this mat
ter. This is one of the most important 
matters in the crilninal law. Every 
day Government are coming forward

with Bills here under which they 
want to shift the burden to the ac
cused; because of the inefficiency of 
their men, because their men cannot 
prove anything, they want to shift 
the burden to the accused. My sub
mission is that this is not the way to 
tackle with the matter.

For how many years has the Sea 
Customs Act been in existence? The 
Act was passed in the year 1878, How 
did it happen that up till 1955 none 
of these changes w ^ e  th o u ^  of to 
be incorporated in the law? Why do 
they want to make a change in the 
law now’  An(f on what are they 
basing these changes?. They are 
basing them on the most flimsy 
ground. There is absolutely no ground 
for changing the law in this respect.

As there is not enough time left, 
I would rather request my hon. 
friend not to press amAnftrr)«»nt
at this stage. Let there be a full 
debate, and let him satii^  the House, 
and let the House be also satisfied 
that these changes are necessary, and 
then we shall pass thii6. This is not 
the proper time for just standing up 
and saying. I do not accept this 
amendment. Either he should accept 
the amendment or he should for the 
time being forgo this part of the Bill 
so that we can have a full debate, 
and we can go through all these 
things more carefully.

My humble submission is that the 
amendment of Government should be 
rejected to start wiKh, because there 
is absolutely no substance in that 
amendment. The other amendments 
which after shifting the burden of 
proof on to the accused want to say 
that it shall be discharged in such 
an<r such a manner are out of place. 
The main issue under consideration 
is whether the onus ite to be shifted 
at all.

I would request my hon. friend the 
Minister very earnestly not to press 
this clause at this stage.
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Mr. Chairmui: Amendment moved:
In page 6, line 46,
after “smviggled goods” insert:

“and from the nature of goods 
and other attendant circumstances, 
reasonable belief or strong sus
picion (amounting to a prima 
facie case) arises that the goods 
have been smuggled” .

2 P.M.

Shri Tek Chaiid: With aU the logic, 
vith all the fairness, with all the 
sense of justice, may I implore the 
hon. Minister to think very deeply 

before he insists upon clause 14? It 
has very far-reaching consequences.

Mr. C au d rm a n ; May I ask the 
Minister whether he would like to 
postpone the consideration?

Shri A. C. Guha: Then there will
be hardly any time for Government 
to get it passed in the other House.

Shri Tek Ctaand: This is a very 
serious matter, and I feel from the 
speech delivered by the hon. Minis
ter a short while ago at the con
clusion of the First Reading that his 
advisers do not seem to have briefed 
him properly. He mentioned opium, 
railway stores and telegraph wires. I 
want him to examine with reference 
to this clause just one point. A 
normal man in his day-to-day deal
ing has nothing to do with c^ium or 
railway or military stores or tele
graph wires. But is there a man to
day living in a town or in a sub
stantial village who in his house or 
on his person has not got som^ im
ported goods, whether they happen to 
be glasses or false dentures or a 
fountain-pen or evoi cigarettes or 
matches? I can best state my case 
in question and answer. Suppose a 
man has picked up, let say, a 
fountain-pen, and if a question is put 
to him “Will you please explain 
whether it is not a smuggled article?” , 
ninety-nine out of hundred will say, 
“I am sorry, I cannot, except that 
a friend gave it as a present” or “I 
purchased it from a shop” . There- 
f0re, if the law which my hon. 
friend proposes is going to be on the 
statute book, the Magistrate is help>

less, the courts are helpless. The 
things must be seized. And if a con
viction is to follow, it must follow 
because the burden of proof has not 
been discharged. The honest man 
says, “I do not know whether they 
are smuggled, I do not know whether 
they have been genuinely imported” . 
This will mean that in ninety-nine 
per cent of the cases a conviction 
must follow as a logical consequence. 
Under these circumstances, when 
virtually ninety-nine persons out of 
a hundred b^ve a something import
ed on their person, must they carry 
a stigma of guilt all along— ûnless 
there is some recourse, some beam of 
light wherein he can caution the 
purchaser of any small article, “these 
are the rules you have got to follow, 
this is the proof’. Are cash memo3 
to be retained for every eight annas 
worth of article?

Mr. Chadrman: Members may please 
remember that they have to be short. 
Otherwise we cannot keep to the time 
schedule. They may just state the 
new points that they have. Other
wise how can we proceed?

Shri Tek Cfaand: l  am grateful to 
you, Sir. Therefore, my submission 
in short is if logic, reason, fairplay, 
Justice has anything to do with this 
Bill, clause 14 ought not to be in
sisted upon.

Sbri R. K. Chandliiiri: I hold this 
view that every well-wisher of this 
Government and every one who 
wants to maintain the high level in 
which the Government and legislation 
has to be maintained should oppose 
tooth and nail the principle underly
ing this clause. It is no excuse to 
say that we have already introduced 
this principle in the Telegraphs 
Wires Act, in the Essential Commodi
ties Act. In this Act and that A c t 
No two wrong things can make one 
right. It is absolutely a wrong idea 
to put the burden on the accused to 
prove his innocence, especially in a 
matter like this.

The reason which has been put 
forward for this change has been 
given in the Notes on Clauses and
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one reason which has been put 
forward is that it is not always easy—  
mind you, the words which have 
been used are— t̂hat it is not al
ways easy to prove that a particular 
article which has been seized is a 
smuggled article.

Pandit Thakor Das Bhargava: And
they want revenue.

Shri R. K. Chandhuri: It is not
easy to jwrove it. If a man is inno
cent, it is difficult to prove that he 
is guilty. In the normal course of 
things it is difficult to prove that he 
Is guilty. What does Government 
want? Government wants that the 
moment a Customs officer seizes cer
tain articles the burden should be on 
the person who has got that article 
and he has to prove it. And the 
reason which has been put forward is 
that it is not easy always to prove 
that a particular article is smuggled. 
Is it not more difficult for me, for 
any man in the street who has pur
chased certain articles years ago, 
it easy for him to prove that it i** 
not smuggled goods? It is not easy 
for the Customs to prove that they 
are smuggled goods. Is it easy for 
the man who has purchased an article 
in all innocence and who does 
retain the cash memo, to prove *hat 
it is not smuggled goods?

So the reasons which have been 
put forward by the Government for 
this clause are absolutely unconvin
cing, and I think the hon. Minister 
will act up to the tradition of the 
Congress principles and the Govern
ment if he agrees to the suggestion 
which has been made from different 
sections of this House. If we allow 
this burden of innocence to remain 
on this measure, another Bill will 
come. They want to have the time 
easy. The officer likes to have soft 
business, so that he can just put a 
line “ I believe these are smuggled 
goods” . So another Bill may be put 
forward in order to make the things 
easier for the officials to prove guilt 
on than.

Mr. Chairman: Dr. Laixka
Sundaram.

Shri Dabhi: My amendment refers 
to this burden of proof.

Mr. Chairman: You have tabled an 
amendment to add a proviso. That 
will come later on.

Shri Dabhi: Both the amendments 
refer to burden of proof.

Dr. Lanka Snndjaram (Visakha- 
patnam): I endorse the view put for
ward by the preceding speadters, 
namely that this Bill should not be 
proceeded with, including this clause 
14, as drafted. I will be very britef.

We have announced a welfare State. 
But the legislation which is being 
brought before the House almost every 
day is highly restrictive, leaving this 
concept of a welfare State to be even
tually substituted by that of a police 
State. I regret I have to say this.

Recently I served on a Select Com
mittee on another Bill which is 
shortly going to come before us. 
namely the Bill relating to railway 
stolen property. It is not for me now 
to go into the various implications of 
the report of that Select Committee, 
but I am sure, Mr. Chairman, you 
will permit me to say that legislation 
of the type contemplated here will 
be diametrically opposed to other 
legislation which has been drafted, 
processed and finalised by the honour
able House. In other words, there 
will be different scales of weights and 
measures, so to speak, as far as legis
lation of thite character goes.

But my objection fundamentally is 
that unless the prosecution has an 
element of share or, in other words, 
unless a definite burden is placed 
upon it to prove guilt, it should not 
be empowered with powers to make 
the accused prove his innocence.

I believe that if only this House 
is not debating this particular clause 
at this hour, every one of my colle
agues in this honourable Hmise on 
either side will join issue with the 
Minister and, first of all. contend that
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[Dr. Lanka Sundaram] 
this clause 14 is utterly unjustifiable 
and that it should be dropped. And 
I do still believe that at this late hour 
the Minister would remember what 
exactly is the implication of all the 
speeches made so far on the 
clause, namely to agree to the post
ponement of the consideration, and 
may be it can be referred to a Select 
Committee eventually.

Shri Dabhi: I beg to move:

(1) In page 6, after line 48, add:

“Provided that such persons 
shall be deemed to have dis
charged the burden if they prove 
that they purchased the goods 
bona fide without knowing or 
having reason to believe ttiat they 
were smuggled goods.”

(2) In page 6, after line 48 add;

"Provided that such persons 
shall be deemed to have dis
charged the burden if they 
account satisfactorily how they 
came by these goo^.”

Mt. Ghairman: Will you move the 
other amendments also?

Shri DaUii: I do not want to move 
the others.

The hon. Minister said that this 
clause 14, that is, section 178A refers 
to seizing of goods. Even if that be 
the case, I ask whether it is proper 
to seize the goods of a man who It 
innocent and throw the burden on 
him which it is impossible for him to 
discharge. That is the question. The 
hon. Minister said that in many en
actments, the burden is thrown on the 
accused. In my speech also, I re
ferred to that point. My point is that 
the wording of section 178A is such 
that it would be almost impossible, as 
my hon. friend Shri Tek Chand put 
it, for any accused to discharge this 
burden. Therefore I asked the hon. 
Minister w h y  he should not accept at 
least my second amendment, be- 
cauee it has got this virtue that in the 
Railway Stores (Unlawful Possession)

Bill, 1954, as passed by the Select 
Committee and presented to this 
House, clause 3 has these words:

“If any person is proved to 
have been in possession of any 
article of Railway stores reason
ably suspected or being stolen or 
unlawfully obtained, cannot 
account satisfactorily how he came 
by the same— **

Here, in my second amendment, 1 
use the same wording:

“Provided that such persons 
shall be deemed to have dis
charged the burden if they account 
satisfactorily how he came by 
these goods.”

It would be only proper to use
similar words in similar laws. I do 
not understand what objection the 
hon. Minister can have to accepting 
my amendment which has already 
been moved by the Government 
themselves in another similar Bill. 1 
appeal to the hon. Minister that there 
would be nothing wrong. I am not 
against the whole section. This is a 
via media; this is a middle course 
suggested by me. I hope the Govern
ment would accept my first amend
ment or if that is not acceptable, they 
would accept the second one, which 
is practically on the same lines as 
clause 3 of the Railway Stores (Un
lawful Possession) BilL

Mr. Chairman: Amendments moved:

(1) In page 6, 

after line 48, add:

“Provided that such persows 
shall be deemed to have dis
charged the burden If they prove 
that they purchased the goods 
bona fide without knowing or 
having reason to believe that they 
were smuggled goods.**

(2) In page 6. 

after line 48, add:

“Provided that such persons 
shall be deemed to have d if>
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charged the burden if they account 
satisfactorily how they came by 
these goods.”

Shri Punnoose: (Alleppey): I agree
with tho«je hon. Members who have 
argued against placing the burden of 
proof on the person from whom the 
smugged goods are taken. Smuggl
ing is to be prevented. There is no 
doubt about that. Very stem 
measures have to be taken. But, I 
am afraid, by accepting this amend
ments, what will happen is that big 
smugglers who have got the 
machinery to look after the legal 
affairs will escape. The ordinary, 
average man will be in difficulty. As 
it is, I have got a watch which I 
purchased from Honkong on my way 
back from China.

Some Hon. Members: Smuggled.

Shri Pnnnoose: I do not know what 
records have been made in the Cus
toms office. After two years, if 
somebody takes hold of it and ques
tion, what happens?

Dr. Lanka Snndaram: Were you
not Shanghaied?

Shri Pmmoose: In my case, I may 
find some arguments and some lawyer 
friends may help me. But, in the 
case of an ordinary man, it would 
become difficult. I would request the 
hon. Minister to go into this matter 
more seriously. The expert smuggler 
will have all the machinery to pro
tect him. The real difficulty will be 
that of the ordinary man. I oppose 
this amendment.
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Mr. Chairman: I want to find out 

one thing. I do not think that this 
Bill can be ftni*shed today. There 
gre only 10 minutes left.

Shri Kanavade Patil (Ahmednagar 
North): 1 won’t take more than two 
minutes, j  want to submit that the 
proposed amendment to section 178A 
under this Sea Customs (Amendment) 
Bill is quite reasonable. Looking to 
the nature of the offences that £u:e 
usually committed under this Act, it 
would be foimd that the tests that we 
apply under the Indian Evidence Act 
and the Indian Penal Code cannot 
be applied here. Because, the stolen 
property under Penal Code is often 
found within the four comers of some 
house or store, whereas in the case 
of railway property, it is well known 
that the property is lying open on the 
sites near Rail-linei3. Smi’.ggling 
goods, therefore is very easy. The 
burden of proof is very reasonably 
thrown on the accused or on the per
son who smuggled the goods or com
mitted theft of such property. My 
humble suggestion is this. We have 
been aU along thinking of the principle
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which we have been following so 
far as the offences of theft or re
ceiving stolen property are concerned, 
in which case, the Evidence Act places 
the burden of proof on the prosecut
ing authority. Under this Act, the 
burden of proof is shifted reasonably 
and rightly to the shoulders of the 
accused, because, he must give a 
satisfactory account of as to how he 
come in possession of this property. 
In the case of railway properties, to 
wnich reference was made by some 
hon. Members, the properties are ly 
ing in the open and such property is 
quite vulnerable and as such can be 
easily stolen by criminals. If the 
Gkxvemment has to prove every now 
and then that the property belonged 
to the railway authority and was 
kept in such and such a place, it 
will be difficult to prove railway theft 
offences.

Pandit Thakur Das Bliargava: Does 
he mean to say that the seizure must 
take place in a particular place and 
that seizure would change the 
nature and convert it into smuggled 
goods?

Shri Kanayade Patil: I humbly sub
mit that the circumstances are such 
that from such an open place, pro
perty can easily be taken away. 
Therefore, without going into much 
of details, I submit that the proposed 
Insertion of section 178A is quite 
reasonable and sound. I support the 
Government so far at3 this amendment 
is concerned.

Mr. Chairman: Let me first know 
the exact position. The time allotted 
was up to two o’clock. We have al
ready exceeded that time.

Shri K. K. Basn: This is a very 
important Bill.

Mr. Chairman: I want to know the 
wish of the House. We can carry on 
up to 2-30. Beyond that we cannot
go on. I want to ask the hon. Minis
ter. in view of the situat»jon that has 
arisen, whether this should not be 
postponed and the House take up 
some other work.

Sardar Hukam Singh (Kapurthala—  
Bhatinda): There is a difficulty which 
you must have appreciated.

The Minister in the Ministry of 
Law (Shri Pataskar): I might suggest 
something which might be acceptable 
to the hon. Members. So far as 
clause 14 is concerned, as It is word
ed at present, much of the ay^guments 
that I have heard— I came only at a 
late stage— comes lo this. In criminal 
cases, naturally the burden of proof 
must not be on the accused. That is 
the general law. What is probably 
thought here, I am told, is this. Sup
posing certain goods are smuggled and 
those goods are seized and somebody 
comes forward with a claim that 
these goods are not smuggled and he 
lays claim to those goods. There is 
nothing wrong in this provision re
garding such a matter. Whenever 
such a person comes with such a 
claim, there is no question of any 
criminal liability thrown on him, the 
burden should be on him to prove 
that what he is in possession of are 
not smuggled goods, that they are 
goods obtained from somebody 
legitimately and he can disclose the 
source, etc. This is done only to 
make it clear. It is not for the pur
pose of any criminal liability being 
thrown upon him when we say that 
the burden will be on him, but to 
make it clear by some such amend* 
ment that where any goods are seiz
ed, which are believed to be smuggled 
goods,.....

Shri Dabhi: Please see my second 
amendment.

Shri Patai&ar: ....and the person
comes forward and claims that those 
goods belong to him, in such a case 
the burden should be on him to 
prove as to how he came by them. 
So I think all the other arguments 
which were advanced that here we 
are trying to violate the principle of 
criminal jurisprudence by saying that 
the burden of proof is thrown upon 
him are not correct. So I hope that 
some such amendment may be 
acceptable to the hon. Members.
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Shri K. K. Basu: What is the solu 
lion? We cannot follow.

Sardar Hukam Sinsrh: That would 
not solve the difficulty that we are 
experiencing. Prom that speeches 
you have heard here this morning, it 
is clear that every section of the House 
is feeling that diflftculty. The other 
day we had a similar provision in the 
Railway Stores (Unlawful Possession) 
Bill, as well, and the Government 
conceded the point that that was not a 
sound law and accepted an amend
ment.

Shri A. C. Guha: Here we have 
already an official amendment practi
cally with the same phraseology, that 
is. ‘on reasonable ground. ’̂.

Sardar Hukam Singh: Even in that 
Bill, it did not stand like that. There 
also it was provided— where there is 
reasonable suspicion or belief. That 
was in the original text as well, but 
tiow to put in such a wording, where 
soods are seized under this Act only 
on the ground of suspicion....

Shri A. C. Guha: There is an
amendment saying *on reasonable 
grounds’ .

Sardar Hukam Singh: Who is to
judge the reasonableness?

Shri A. C. Gaha: In the Railway 
Stores (Unlawful Possession) BiH 

you have accepted the wording 
‘reasonable suspicion*.

Sardar Hukam Singh: This would 
upset the whole Criminal Procedure 
Code. This should certainly be 
given more consideration. The mere 
fact that the Bu-siness Advisory Com
mittee decided to allot two hours for 
this should not stand in the way. I 
request the House that that should be 
reviewed

Pandit Thakur Das Bhargava: May
I just submit a few words in regard 
to what has fallen from the hon. Law 
Minister?

Shri Pataskar: I will just make 
mjrself a little more clear.

Pandit Thakur Das Bhargava: It
is quite clear to us.

Shri Pataskar: In the Railway
Stores (Unlawful Possession) Bill, 
there is that wording which was 
brought to my notice. But there 
that section— section 3— creates an 
offence. The wording is:

“If any person is found, or is 
proved to have been, in possession 
of any article of railway stores 
rea'ionably suspected of being 
stolen or unlawfully obtained, and 
cannot account satisfactorily how 
he came by the same, he shall be 
punishable with imprisonment for 
a term which may extend to five 
years...”

That is stronger. Here if  we make 
it clear— I do not know what the 
hon. Rfinister is going to do— b̂ut if 
it is made clear,...

Dr. Lanka Sundaram: Were you not 
consulted?

Shri Patadcar: They do not want to 
put in fine and so on; there is going 
to be no criminal liability for that 
purpose. Probably— I have not gone 
through it carefully— there is another 
section which makes it penal. (In
terruptions). Have some patience so 
that I can explain it. I am only try
ing to see if there is a way by which 
the purpose of the Act will not be 
defeated as also the grounds on 
which* it is attacked mainly, that the 
burden of proof shall not be on him, 
will be answered- 

Dr. Lanka Snndaram: Please ex
amine it and come again.

Shri Pataskar: I am trying to see 
if that purpose could be achieved by 
suitably amending this. Suppose Gov
ernment take possession of some 
goods and then somebody comes for
ward and says: ‘Well, these are not 
smuggled goods; these are only my 
property which I obtained very legal
ly and in a very good manner from 
such and such source*, in that case the 
burden of proof should be on him. 
In such matters, at least where there 
is no criminal liability, we cannot be 
very lenient. If it could be made 
clear, and hon. Members are satisfied, 
that this burden will be thrown on
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the man only where he comes for
ward, after the goods have been 
seized from him, to claim that the 
goods belong to him, that would serve 
the purpose.

Then, so far as criminal liability is 
concerned, I am told that there is 
already another section. I do not 
want to interfere in this. But if it 
is made clear that the burden of 
proof is being thrown on him not 
because he is being prosecuted and 
therefore it te for him to prove in
nocence. I think that may be 
acceptable to hon. Members.

Pandit Thaknr Das Bhargava: May
I make a submission over the new 
proposals? Under sections 518 and 520 
of the Criminal Procedure Code if a 
person comes forward and claims pro
perty which has been believed to 
have been got by theft and about 
which‘the court has made a judgment 
that the property is stolen, then 
according to my hon. friend, that per
son has to prove that as a matter 
of fact that property belongs to him. 
On that parity of reasoning, the Law 
Minister wants us to accept the new 
provision. Firstly, my submission is 
that unless and until whatever is 
suggested is put in writing and we 
consider what its implications are, 
we are not in a position to give a 
reply. At the same time, let me re
mind him of a section in the Evidence 
Act, section 110, which says that the 
person in possession is presented to 
be the real owner of the thing. If the 
Government seize it, by the mere fact 
of seizure, it does not belong to the 
Government. The rightful presump
tion that the man from whom the 
property is seized is the rightful 
iwner has not been disturbed, unless 
and until you prove that the property 
you have seized is smuggled property. 
Merely because some officer has seiz
ed it does not prove that the property 
belongs to Government. There will 
be many other difficulties. Under the 
circumstances, I would beg of you 
kindly to ask the hon. Law Minister

and his colleague to give us their 
new amendment or new provision 
which We may be able to consider. It 
appears that the hon. Law Minister 
does not stand by my hon. friend, the 
Minister in charge; he himuelf is dis
satisfied, because according to his 
own notions of the Criminal Pro
cedure Code, the burden of proof 
should not be on the accused. Now, 
my difficulty is this. The hon. Law 
Minister sides with me on the princi
ple, but the Minister in charge 
says that it is not .so....

Shri A. C. Guha: I have made it 
perfectly clear that this clause re
fers only to seizure of goods, not to 
prosecution, not even to confiscation. 
It is only for seizing the goods; it 
has nothing to do with prosecution.

Pandit Thaknr Das Bhargava: Let
me put this question. Will smuggled 
goods not be confiscated?

Shri A. C. Gnha: May be or may 
not be.

Pandit Thaknr Das Bhargava: The
cat is out of the bag. He says that 
smuggled goods are liable to be con
fiscated.

Shri A. C. Gnha; May or may not. 
This rlause refers only to seizure of 
goods,

Sardar Hnkam Singh: It is a good 
proposal which he has made. We 
should have time to consider it. We 
should have a copy of the amendment 
that the Government are going to 
Make. If it is acceptable to the Mini
ster, we should have that copy, we 
should consider that. .

Pandit Thaknr Das Bhargava: On
merits  ̂ With your permission. Sir, 
£ beg to move:

‘That the debate on the Bill be
adjourned.”

Rfr. Chairman: Motion moved:

“That the debate on the Bill be 
adjourned.”
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Shri Mohinddin (Hyderabad City): 
May 1 point out, Sir, that the time 
allotted by the House is over and it 
is half past two? The private Mem
bers’ time begins now. There is no 
necessity to move a formal motion 
like this. Automatically the Bill 
.'-tands adjourned.

Pandit Thakur Das Bhargaya: My
hon. friend is evidently wrong. He 
does not seem to realise that it is, 
after all, in the hands of the House 
and the Chair to extend the time. If 
the House wants to continue the 
debate, it can go cn with the business 
of the House before it.

Mr. Chairman: Onc'e it has been 
decided by the House, and the time 
limit has been fixed by the House 
and the House 13 going beyond that 
limit, it is better to have a motion 
like that

Shri A. C. Gnha: May I make one 
suggestion that if the debate on this
Bill is adjourned now, will the House 
take it up after five o’clock?

Several Hon. Members: No, Sir.
Mr. Chairman: What is the opinion 

of the House on this amendment to 
the motion?

Pandit Thakur Das Bhargava: I
have to submit that unless we see the 
wording of the amendment, we will 
not be in a position to say whether 
it would be acceptable or not. I can 
assure the hon. Minister that we w ill 
dispassionately consider it.

Mr. Chairman: For the present, we 
just leave it there, and during 

the course of our discussion on the 
Private Members’ Resolution, the hon. 
Minister and his colleagues may draft 
some amendment and show It to the 
movers of the amendments. If there 
be some agreement on tliat..........

Several Hon. Members: No, no.

Mr. Chairman: The Ministry Is also 
hard pressed for time. If the House 

t̂ that stage, before five o'clock, so

desires, it can sit up for another 15 
minutes or thirty minutes. That is 
not being put now.

Pandit Thakur Das Bhargava: I
very respectfully submit that the 
amendment which is sought to be 
made involves a very complicated 
question of law and all the relevant 
provisions, sections 518. to 520, of 
the Criminal Procedure Code and 
section 110 of the Evidence Act and 
after provisions of Sea Customs Act
will have to be gone into. The
matter must be thought out. It is a 
very important question not only in 
relation to thife Bill but also with
regard to many other Bills of this
nature.

Mr. Chairman: So, the main motion 
remains.

The question is:
“That the debate on the Bill be 

adjourned.”

The mkytion was adopted,
Snri A. C. Guha: When will it be 

taken up, Sir? It will have to be de
cided also.

Mr. Chairman: That can be 
cided later on.

de.

The Minister olf Revenue and Ci^il 
Expenditure (Shri M. C. Shah): Sir,
may I move my Bill? It won't take 
more than three minutes.

Several Hon. Mianbers: No.

Mr. Chairman: The House is not 
inclined.

Order, order; it is now 2-30, past 
2-30 rather. We shall now take up 
Private Members’ Business.

COMMITTEE ON PRIVATE MEM
BERS’ BILLS AND RESOLUTIONS. 

T w en ty - six th  R eport 
Shri Altekar (North Satara): I beg 

to move:
“That this House agree with 

the Twenty-sixth Report of the




