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IShri Joachim Alva]
My own plea is that Ae £!ducation 
Ministry, which finds crores of rupees 
ior some improfitable schemes—and 
some of us its men or Secretaries 
even go abroad to teach others, with
out finding time to teach our own 
people—should take steps to spread 
the library movement in the proper 
manner, so that every citizen may read 
igood books, and may also know how 
to distinguish good books from bad 
books.

I>r. M. M. Das: My hon. friend from 
Midnapore has raised some very im
portant points. He said that the 
Tiational Library at Calcutta has bee^ 
removed from the city to a few miles 
distance. I would like to state that 
the Library still exists within the 
municipal jurisdiction of the 'tity. 
Calcutta being a big city, even though * 
the Library is a few miles away, it is 

. still within the city limits, and not 
outside tbe city.

He has also suggested that these 
lour libraries are not at all sufficient.
In this very House, I have replied 
question after question put by hon. 
Members who have shown great 
interest in the library movement, and 
I have stated already that the Central 
Oovemment have prepared schemes, 
and these are being implemented by 
the State Governments. The develop
ment of libraries is a very important 
matter and it occupies an important 
place in the Five Year Plan. So, what 
the hon. Member wants is being done 
by Government. The policy advocated 
by the hon. Member is being pursued 
and implemented by Government.

Shri K. K. Basu: We want it with 
greater vigour.

Dr. M. M. Das: My hon. friend from 
Kanara, Shri Joachim Alva, bas given 
some very learned and valuable sug
gestions. 1 hope the Government of 
India will bear in mind those sugges
tions, at the time of formulating their 
policy regarding libraries.

1954 High Court Judges (Condi^ 5606
tions of Service) B ill

Mr. Speaker: The question is:
“That the Bill, as amended, be 

passed.”
The motion loas adopted.

HIGH COURT JUDGES (CONDITIONS 
OF SERVICE) BILL 

The Minister ot Home Affairs and 
and States (Dr. Katjn): I beg to
move:*

“That the Bill to regulate cer
tain conditions of service of the 
Judges of High Courts in Part A 
States be taken into considera
tion.”
The object of the Bill has been clearly 

stated in the Statement of Objects and 
Reasons.

[Pandit Thakur Das Bhargava in the 
Chair'i

The history of this matter really 
begins from 1922, when orders were 
passed setting out the rights of leave 
and other incidental matters. Then 
came the Government of India Act, 
1935, when the whole matter was re
vised, and in 1937, all these questions 
were dealt with by orders dealing 
with salaries, pensions, rights of 
absence, leave and so on. When the 
Constitution was enacted, as the House 
is well aware, it was provided therein 
that these will be as in the Second 
Schedule, until Parliament intervened 
and provided for these matters on a 
certain basis.

The main object of the Bill is really, 
in short, one small matter, namely, 
that if a judge does not qualify (him
self for a pension, strictly according 
to the rules, then the very fact that 
he has served as a judge for a shorter 
period should qualify him for a mini
mum pension of Rs. 6,000 a year, or 
Rs. 500 a month. The ordinary rule 
has been—and it will remain so, until 
Parliament passes this Bill—that there 
should be a minimum service of seven

♦Moved with the recommendatioD of the President.
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years. If a judge does not serve for 
a minimum period of seven years, he 
does not earn any pension at all. 1  
know of many cases in the past, prior 
to 1950, where judges who had accept
ed office for shorter periods of two, 
three or four years, and who had to 
retire on superannuation, did not earn 
a single penny by way of pension. 
This matter was represented to Gov
ernment, some years back, particularly 
by judges, who resigned their office in 
1950 on the ground that under the 
Constitution, certain restrictions were 
being placed on their rights of practice 
etc. It was then thought fit that if the 
President employed anyone as a judge 
of the High Court, and that judge was 
under Iftie Constitution debarred from 
practising his legal profession in any 
High Court in India, or in the Supreme 
Court in India, then it is only fair and 
proper that he should be entitled to 
some minimum pension. So, the 
change now proposed is that he should 
be entitled to get a minimum pension 
of Rs. 6,000 a year, or Rs. 500 a month. 
Otherwise, the rules remain ttie same.

It may be a technical matter, but 
the rules are these. If a judge has 
served for more than the minimum 
period of seven years, his pension is 
calculated on the basis of Rs. 5,000 a 
year, to which has to be added, for 
every year of service, if he is a puisne 
judge, a sum of Rs. 470; that is to say, 
if a judge serves for seven years, he 
gets a sum of Rs. 5,000 a year, plus 
Rs. 470 multiplied by seven, which 
would roughly come to about Rs. 8,000. 
If he serves for eight years, then his 
basic pension increases to that extent 
There is some change also in regard 
to the Chief Justice, and a different 
rate has been introduced in favour of 
the Chief Justice. Hon. Members will 
be aware that formerly—and even 
now,— t̂he judges of the High Court 
were not recruited merely from the 
bar. Under the old regime, one-third 
was from the Indian Civil Service, 
one-third was from members of the 
British bar, and one-third was from 
Indians, the latter including members 
of the Provincial Judicial Service, and 
members of the Indian bar.
109 P.S.D.

Today the Indian Civil Service 
having disappea^, there is a ftiigher 
judicial service, as it is called, in the 
different States. The proportion in 
the different High Courts varies, but 
there is everywhere a substantial 
number of service judges. These 
service judges start their career in the 
service itself. Supposing they are 
members of the Provincial Judicial 
Service, then, as you are aware, they 
may start as Munsifs, serve a nimiber 
of years as subordinate judges, then 
as district judges and for three or 
four or five years they may serve as 
High Court judges. Now, they earn 
a pension; for the period they serve 
as Judges of the High Court, they are 
entitled to different pensions. So far 
as salary is concerned, it is really a 
promotion. A district and sessions 
judge may be getting Rs. 2,000 as a 
service judge in the district. As soon 
as he is appointed a judge of the 
High Court, he begins to get Rs. 3,500. 
Similarly with a Judge of tbe Indian 
Civil Service. So I would like to 
draw the House’s attention to the fact 
that the pension varies in cases of 
different categories, members who are 
drawn from the Indi^ Civil Service— 
it is now a fast vanishing category— 
members who are drawn from other 
services,— t̂he Provincial Judicial 
Service— and members who are 
drawn from the Bar. We have to 
make separate provisions for these. 
So far as a service judge is concerned, 
tftiere is no question of any minimum 
pension because he gets his pension 
as he has been serving the State for 
so many years. The question of 
minimum pension only arises in res
pect of the judges recruited from the 
Bar. It may be said. ‘You may appoint 
a judge for six months when he is 59 
or 59i and you make him a present 
of Rs. 500 a month for the rest of his 
life*. TIhat is a relevant considera
tion, and I may inform the House 
that when the President is making 
appointments this factor is taken into 
consideration because we are anxious 
that a man who is appointed a judge 
should be able to serve at least for 
some years, three years, four years.
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[Dr. Katju]
five years—may be less than seven 
years—but it should not be a mere 
trifle of a few months or at the out
side one or two years. That is really 
a new feature. Otherwise, it is prac
tically a reproduction of what is the 
existing practice which has served 
very well and which has the sanction 
of 30 years* experience behind it.

One thing I may mention here, 
namely, that there were certain extra 
facilities provided—̂ fUedical treatment 
and so on—which were till now regu
lated by rules. But those rules ihave 
disappeared and we have thought it 
fit to embody them in this Bill itself— 
I refer to travelling allowances, 
medical facilities and all that. From 
the amendments, of which notice has 
been given, a good deal of attention 
seems to be concentrated on this leave 
matter. I shall go into them further 
wttien those amendments are discus
sed, but I should like to draw the 
attention of hon. Members to one 
feature which distinguishes a High 
Court judge from every other public 
servant in India. That is that by a 
practice introduced in this country by 
the British, we have what is called 
the long summer vacation—an annual 
vacation. The annual vacation used 
to extend to 10 weeks; I understand 
that in some courts, the judges have 
of their own accord reduced it to two 
months— t̂hat means reduced it by ten 
days. No other public servant in 
India enjoys any such thing as a 
summer vacation or annual vacation 
on full pay. I do not grudge it; I am 
only mentioning it, as to what is the 
existing procedure. The judges natu
rally say that they do highly responsi
ble work; it requires concentrated 
attention and great intellectual 
effort. I read a note which was 
recorded by a Chief Justice in which 
he said that the judge when he started 
after the vacation, he was full of 
healtih and vitality, but by fhe time 
he finished 10 months Or 94 months 
work, his vitality Was lo#er—t>ro- 
bably he refferred to Something ^bout 
calories and all that.

Shrl S. S. More (Sholapur): He is 
like a Minister.

Shri A. K, Gopalan (Cannanore): 
Teachers have a summer vacation.

Dr. Katju: He said that it was
absolutely necessary. I do not want 
to go into that. But you cannot have 
it both ways. You cannot say that 
every member of the service, whether 
it is the Indian Civil Service or the 
Indian Administrative Service—is 
entitled to one month’s pay, he is 
entitled to so much furlough and all 
that sort of thing. You get your two 
months and “the result is that in the 
matter of^other kinds of leave, there 
is a restriction. Secondly, there is 
this basic restriction, namely, the 
leave is divided. Even if you get four 
months’ leave, then for the first month 
you are entitled to your basic salary 
of Rs. 3,500. For the second month 
aiid the third month—if you are 
entitled to leave— ît is what is called 
leave on full allowances, Rs. 2,200 and 
then comes leave with half allow
ances, Rs. 1,100. Now, some of the 
amendments are intended to liberalise 
the rules. I may draw the attention 
of the House to this because we have 
actually copied what is in the Con
stitution itself. That <has been men
tioned, I believe, in the Statement of 
Objects and Reasons also. In the 
Second Schedule, Part D, the words 
‘actual service’ are defined and in the 
Bill the definition given in the Con
stitution of ‘actual service’ has been 
reproduced verhatim. This embodies 
the practice which has been in vogue 
for 33 years, if not more, and the 
Government tihought that that wag the 
very best guide to us; what the Cdn- 
stitution-makers approved of was 
quite good enough for them.

The rules relating to leave, 
Mr. Chairman, are liberal. The judges 
work hard; I know it. I am very 
reluctant to say anything about judges 
Iti Parliament because it Is desirable 
that we should not discuss them at 
all, and they should occupy a position 
of aloofness attd great dignity and
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status. They work hard. It is said 
that they work on Saturdays and 
Sundays; they have to compose Judg
ments, think over cases, they hear 
very elaborate arguments, difficult 
and complicated, and 1 imagine their 
minds are always occupied with those 
matters. So far as sitting in courts 
is concerned, I was once calculating. 
I think the sittings in court—that ex
cludes Saturdays, Sundays, religious 
holidays and vacations also—are 
about 175 days in Iftie year. So I do 
not think that there is any justifica
tion for our going out of our way for 
liberalising the rules relating to leave 
or for liberalising the rules relating 
to pension either, because hon. Mem
bers opposite and hon. Members here 
will recognise that in these matters 
the House is alwa3̂  rather severe 
and strict.

Then it is said that the members of 
the Bar come to the Bench and they 
make great sacrifices. I think that is 
correct. But there is a standing 
tradition, and I imagine that that 
tradition is being followed m India 
also, that is. that every practising 
member of the profession, whenever 
a judgeship of the High Court is 
offered to him by the Head of the 
State-—may be by the Sovereign in 
England, by the President in the 
United States or the President in 
India—should think it as a matter of 
patriotic duty to accept the offer, no 
matter what may be the pecuniary 
loss to him. The reason that is 
assigned is that when the President 
calls upon him, all the experience and 
the learning that he has gathered in 
the King’s courts or the President’s 
courts are to be placed—it becomes 
his duty to do se—at the disposal of 
the King or the President. I think 
that is a tradition well understood.

So far as salaries are concerned, 
th^ is a matter for Parliament, and 
I do not think that in India, at pre
sent; the salary of Rs. 8,500 can be 
callM a negligible salar>\ nor k  it a 
salary which is not in keeping witĥ  
or in consonance with the emolu* 
ments of the profession. I am not

talking now of big cities like Calcutta, 
Bombay and Madras, and I do not 
know—I am ignorant—of what is 
obtaining there, but in the rest of 
India, lawyers have been reconciling 
themselves to the altered circum
stances, and with the disappearance 
of the zamindari and ^  sorts of 
Hhings, I think the opportunities for 
making vast incomes will disappear. 
I need not say anything more. I move.

Shri K. K. ttasu (Diamond Har
bour): On a point for clarification. 
The hon. Minister has said that there 
are a number of judges who had 
served for a certain period but that 
they could not earn the minimum 
pension. Can he give an idea as to 
the number of such judges?

Hhe second point is: the hon. Minis
ter said that for one month, the 
judges would get full pay. Under 
the Constitution, it is Rs. 3,500. We 
know those judges who had served 
prior to the Constitution were given 
the old scale of Rs. 4,000 per mensem,
I iwant to know whether this one 
month’s full pay is at Rs. 4,000 or 
Rs. 3,500.

The third point is about tlhe medi
cal facilities. I do not know of other 
parts of India, but so far as Calcutta 
High Court is concerned, certain kinds of 
treatment were allowed for the judges 
and their families. I do not know 
under which provision it is given. So 
far as Calcutta High Court is con
cerned, such concessions were not 
given to the Indian Judges. I do not 
know about the service judges.

I>r. Katju: The hon. Member is
aware that so far as this distinction 
between Rs. 4,000 and 3,500 is con
cerned, that very article—article 221 
of the Constitution—guarantees that 
all rights and privileges including the 
rates of salary, leave« pension, etc., 
will continue. Therefore, any judge 
who was appointed prior to the com
ing of the Constitution will get 
Rs. 4,000. Any judge who was ap
pointed afterwards will start on 
Rs. 3,500. .
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[Dr. Katju]
As to the number of judges, really 

I am at a loss to know how many 
continued to serve. It may be very 
few. I know of one who resigned.

Shri K. K. Basa: He could have
easily earned his minimum pension. 
He did not resign.

Dr. Katja: I really do not know 
how many continued to serve and how 
many will benefit, but the number 
will not be very large. I think it 
may be three or four only.

So far as medical facilities are con
cerned, I could not grasp the real 
significance of the observation. If a 
member of the Bar is appointed as a 
judge, then, along with the service 
judges, he becomes entitled to the 
medical facilities provided for e v ^  
judge.

Shri K. K. Bam: You said that
these medical facilities were provided 
under the existing conditions, but my 
point is, so far as I know, in Calcutta 
High Court, the judges who come 
from the Bar are never provided such 
medical facilities as you contemplate. 
That is the exact position. You said: 
“In continuation of the existing 
system”.

Dr. Katja: I was told that there 
have been rules made by the Secre
tary of State which provided for these 
facilities, and now we want to put 
them into shape.

The Minister of Law and Minority 
Affairs (Shri Biswas): Such facilities 
were allowed to judges who were 
serving before the Constitution came 
into being and before independence. 
But, as a matter of fact, I may say— 
I am subject to correction— t̂he Indian 
judges never availed themselves of 
those facilities.

Dr. Kafjo: l was going to say this. 
For. instance, in Calcutta there may 
be about 5,000 doctors and you may 
have your own beloved physician in 
whom you place your trust and con  ̂
fldence and a Judge over there may

have his familiar doctor in the Medi
cal College Hospital. I will have my 
own doctor, A, B or C. These are in
dividual preferences. I have nothing 
to do with that. Here is the Law 
Minister and he knows all about it!

Mr. Chairman: Motion moved:

*‘That the BiU to regulate cer
tain conditions of service of the
Judges of High Courts in Part A
States, be taken into considera
tion." '

Shri Satyendra Narayan Sinha
(Gaya West): This is a small measure, 
as the hon. Home Minister has said, 
intended to lay down the conditions 
of service of the Higti Court judges. 
The conditions are more or less the 
same as were before the Constitution 
came into being. But one welcome 
change has been included in this Bill, 
and that is. that a non-service judge 
will be entitled to a minimum pension 
of Rs. 6,000 per annum even if he is 
not able to complete seven years of 
service on the Bench. In the State
ment of Objects and Reasons, it is 
stated that this is considered neces
sary mainly because of article 220 of 
the Constitution barring practice after 
retirement, a provision which adver
sely affects the recruitment of desi
rable candidates, who would not be 
able to put in the minimum seven 
3̂ ars on attaining the age of 60 to 
qualify for pension. I welcome this 
provision which will facilitate the 
appointment of persons with long
standing at the Bar and who are of 
sufficiently advanced age, even if they 
would not have seven years hi front 
of them to complete the age of 60 
before they retire. I also share the 
anxiety of the Government to attract 
the best men to the Bench. But I 
would bring to the notice of the 
Home Minister that there is a grow
ing feeling among many people who 
are interested in the administration 
of justice that whatever may be the 
conditions of service, we are not able 
to attract the best men to the Bench.
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No less a person than Shri Chandra
sekhara Aiyar, who himself is an ex
judge of the Supreme Court, the other 
day expressed Ube view that the 
mounting arrears in the High Courts 
are due not to the lengthiness of the 
counsel’s arguments but to the in
capacity of the judges....

Shri S. S. More: Shortness of pay.
Shri Satyendra Narayan Sinha:......

to make up their minds. He has 
gone on to say that while ttie abler 
ones are able to make up their minds 
easily, the less competent opes wobble 
and vacillate and are not able to 
decide quickly important legal ques
tions and that is the reason why there 
are delays in disposal of cases. This 
is a very serious comment <mi the type 
of judges recruited after 1950. And, 
if there is some truth in what 
Mr. Chandrasekhara Iyer himself has 
said, it is something which should be 
taken note of by the Government.

I feel that the High Court Judges 
should be provided with such pay and 
prospects that they may not suffer 
from a sense of loss wthile looking 
back at their colleagues at the Bar. 
At present the leading counsels at the 
Bar are able to make far more money 
than what a judge ordinarily gets, 
even though the salaries paid to our 
judges compare favourably with those 
paid for similar officers in Canada, 
South Africa and Australia. All the 
same we have got to consider wheHher 
the pay and prospects alone deter
mine the type of judges that we are 
getting. How are we to attract the 
best talents to the Bench? Does the 
remedy lie elsewhere? Incidentally,
I feel, and it becomes pertinent also, 
that we should examine the question 
of the method of appointment and 
recruitment. As far as I ttiink, the 
method of recruitment also deter
mines the type and character of the 
judges. The framers of the Consti
tution were anxious to see that the 
judges are kept free from executive 
interference. That Is why they in
corporated a provision vesting the 
power of appointment in the Presi
dent, and laid down thft procedure 
that ttoe President will consult the

Chief Justice of India and the Goveiw 
nor of the State, and* in the case at 
the appointment of a puisne judge at 
a High Court, the Chief Justice of Vam 
concerned High Court. But, what is 
the position in actual practice? In 
actual practice, the President is 
advised and guided by the Home 
Ministry and the Governor, by the 
State Government. And, the result 
is that manyother considertions. other 
than merit and integrity of the candi
dates, come into play in the matter 
of nominations. I am told that the 
State Governments, in many cases, re- 
OHnmend only one name for appoint
ment, and in one case even when the 
President had returned the recom
mendation and fresh proposals had 
been called for, the State Govern
ment persisted in recommending the 
same name over and over again. 
When the judges are appointed, vir
tually they become the nominees of 
the State Government and what was 
ia the view of the framers of the Con
stitution is, I am sorry to say, being 
defeated in actual practice. The 
judges, instead of remaining indepen
dent of executive interf^^nce, are 
virtually the nominees of the State 
Governments.

Mr. Chandrasekhara Iyer has also 
commented upon the method of ap» 
pointment And, I agree with Mm 
when he says that the appointment 
of judges should be kept out of the 
hands of the State Governments or of 
the Home Miaistry. Actually, it has 
been suggested, and I also agree, that 
in the matter of appointment, the 
President should be guided by the 
advice o f the Chief Justice of India 
and the Chief Justice of the High 
Court, whenever the appointment of 
a puisne judge is concerned. The 
Government should act merely as a 
post office and should not have an 
effective voice in the matter of selec  ̂
tion. Otherwise, the checks and 
balances provided in the Constitution 
would be reduced to a mere farce. The 
situation that confronts the country 
and the Government today is one 
which cannot be viewed with equani 
mity and approbation as being, in the
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[Shri Satyendra Narayan Sinha]
ultimate analysis of things, a threat to 
the independence of the judiciary, 
which is a ŝ ne qua non of any suc
cessful democracy and rule of law. 
Therefore. I beg to submit to the hpn. 
Home Minister that he should 
seriously consider the question of s i 
ting the best men to ihm Bench imd, 
if the method which is bftipn followed 
today for appointments inl^its per
sons of merit from getting the favour 
of the State Government, and thereby 
prevents their selection, I think, this 
practice should awigr with,
the sooner the batter. Or else, the 
H i^  Court will become a repreaenta- 
tive of mediocres at the Bar.

10 AJd.
Secondly  ̂ my suggestion is that the 

Government should consider the ques
tion of instituting an all-India cMlve 
of H i^  Court judges. It so hogpens 
tliat in many of the High Courts, tt^ 
Bar which happcsis to be the main 
recruiting ground at tlie presrat 
moment does not contain able men 
and for some reason or otiier we maj 
not want to defdete tlie Bar also, in 
that case, we can go to other Bars, the 
Bars in other States and the Bar of 
the ^prem e Court Unfortuoat^y, 
at a  present exists, the lawyers 
practising in th  ̂ Supreme Court do 
not have any prospect of getting re
cognition of their m oit because they 
do not happen to be attached to way 
provincial High Court nor do they 
ccnne ia contact witb any State Gov
ernments and the result is that some
times mediocres get recognition and 
are elevated to the Beach whereas 
much abler persons are hardly even 
thought of. This is a vtfy anomalous 
position. WlOle I agree witb the hon. 
Home Minister that we should have 
some attractive pay and prospects for 
the High Court judges and the provi
sions. according to him, are quite good 
enough, we sliould also consider this 
question of the wa3̂  and means by 
whkh we can attract the talented 
lawyers to the Bench.

With these observations, I suiq;>ort 
this motion. *

Shri Frank Anthony (Nominated— 
Anglo-Indians): Mr. Chairman, I wish 
to take this opportunity to speak on 
what I consider to be the vital condi
tions which are governing the services 
of our judges. The remarks which fell 
from the hon. the previous speaker, 
aot only surprised me but have caused 
me unpleasant surprise, particularly 
when he commented on the calibre or 
lack ol c^ bre of judges appointed 
since I960. At any rate, I was under 
the impre«ion that the country had 
every reason to be proud of the Judi- 
ciaxy before 1950 and I think we 
should say with gratitude that one of 
the greatest boons which the British 
administra^on conferred on this coun
try was to give us a Judiciary—at any 

in Qritish India—which was
trained and nurtured in standards un
equalled in the world except perhaps 
in Britain and those standards should 
be our constant endeavour to preserve 
and maintain.

Personally, I am very glad of thU 
l^viftion to give a minimum pensicm 
to judges—non-aervice Judges—who
have not put in the seven years of 
service. But. I nave doubts as to 
whether even ttiis proviston will help 
to recruit the best available Ulent
from the Bar. Persooallj, I would
like to have seen a h ii^ r  pension 
scale. In this respect I am afraid I 
cannot endorse the sentiments which 
fell from the Home Minister. T hm  
is no room, in a vital matter such as 
this where our Judiciary is concerned, 
fbr misguided sentiments or slogan- 
mongering. The Hon ê Minister has 
talked of patriotism and stated that 
when a person is asked by his sov«> 
reign or President to be a Judge, ha 
regards it as a duty and accepts th$t 
order. We are dealing wHh human 
nature, and, as I have said, we can
not talk in terms of sentiments and 
of slogans. We have to reoognise the 
fact that leading lawyers. ..

Shri 8. 8. Mece: Is not patriotism 
part of human nature?

8hH VnAk AmOtmj: It becomee a
little diluted against the background of
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flnancial considerations. 1 am talking 
in tenns of leading lawyers earning 
princely incomes. 1 agree with the 
Home Minister that not all leading 
lawyers have princely incomes, but 
certainly in the main High Courts, the 
leading lawyers earn on an average 
anything between Rs. 20,000 and 
Rs. 50,000 a mon^.

Shri C. D. Paade (Naini Tal Distt 
cum Almora Dlstt.—South West cum 
BareUly Distt.—North): They refuse
to accept that

Shri Frmak Apthony: 1 do not know 
what tliey show as their income for 
income-tax purposes, but they earn 
that amount. We cannot expect these 
persons being swayed by a sense of 
alacrity in the matter of accepting 
these appointments, as it means re> 
ducing their income to one-tenth of 
their earnings. 1 am giving the 
example of what is prevailing in 
England. I am giving it because tlie 
scales or emoluments which our 
Ministers and civil servants get com
pare more or less with the acalet 
obtaining in Britain—as a matter of 
fact, our civil servants get very much 
more than their opposite numbers to 
Britain, and yet in Britain, the Lord 
Chancc^or used to get £10,000, the 
Chief Justice £9,000 and the other 
judges £5^000. In 19$3, I rtmember a 
Bill was On the anvil—now it is per
haps law—where it was proposed to 
give £1.000 income-tax free tp tbt 
Judges.

8hii K. E* Ban: That was amended.
flo i Fraak Anfthoay: 1 am oot ao

much concerned here with a brief lor 
Increasing their salaries, but I would 
ask the Home Minister to consider 
liberalising the pension scale. I say 
this without offence. Obvioittiy. we 
want to attract the very best tale:̂ t 
from the Bar and that is the main 
consideration. There is no point in 
the Home Minister setting up minia* 
terial standards as to what emolu
ments should be paid to the Judges. 
When a Minister—there are exceptions 
to Hits; in fact the Home Minister 
himself is an exception to thia—is

raised to a ministerial rank, he suffers 
nothing, but gains. 1 am not talking 
of the Home Minister; he happens to 
be a leading lawyer with eminent 
practice and his is a case of an excep
tion proving the rule. An average 
Minister..........

Dr. Katie: This is a very imjuat
observatioa to me.

Shri FraiUL Am Am j: It is a c<»n^i- 
ment to the Home Minister.

Dr. Katim 1 wipe myself out of the 
stage.

Am Mm. Memben It is not a correct 
statement of fact.

AmflMMT This is a
statement of f ^  and the Home 
Minister himself unfortunately brougfal 
in this illustration. After all, when 
we compare the emoluments of our 
judges with those of the person in 
public life......

Dr. KaIJa: I said ^ b lic  service’.

Shri Fmak, Amihmj: Ministers are 
public aervanta, at least I presume 
that What 1 am suggesting ia that 
the principle itself is wrong and we 
should not apply to the judges a princi
ple that applies to Ministers and civil 
servants. I am sure all my friends in 
the House will agree with me in^thla. 
How many Ministm suffer when*thcT 
become Ministers? They prosper on 
the other hand. An awrage politician 
getting about Rs. 560 a month is made 
a Minister and he suddenly finds him
self elevated in his salary to the r^km  
of Rs. 3,000.

Dr. KaMtt: Where?
Shri Frank Anthev: (H  the Trea

sury Benches.

Dr. Kkt|n: What are you thinking 
of? Are you dreaming?

Shri Joachim Ahra (Kanara): la 
that also not so in the U.K.?

Shri Pmnh Aniheny: This is my
argument for justifying that we can
not apply sUndards which we apply 
to Ministers and even to civil servants.
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Shri S. S. More: Is the Home Minis
ter walking out in protest?

Shri Frank Anth<my: I say that a 
Minister does get a ten-fold increase 
in his emoluments when he is made 
a Minister. It means that unlike a 
Minister who gets a ten-fold increase 
in emoluments, he is likely to get a 
ten-fold diminution in income. That 
is the point I am trying to make. And 
I feel this too: that it is our business 
to look after our judges and delibe
rately place them in a class by them
selves, because I believe that the judi
ciary represents the last bastion of 
democracy in this country. The Home 
Minister is not i-n his seat. He takes 
offence very readily; I do not wish to 
give offence. Among our politicians I 
am prepared to have knaves—they 
cannot do irreparable injury to the 
country. But once you vitiate your 
judiciary, then the whole basis of 
structure of society, of your civil 
liberties will disappear. I say that our 
judges, our judiciary, represent the 
final bastion of our national well
being, the final yard-stick of our 
national weJ 1-being.

I do not wish to join issue with the 
Home Minister on the question of 
scales. The scales may remain as they 
are. But I would ask the Home 
Minister to reconsider the question of 
pension. The Home Minister himself 
has made this point that when making 
an appointment of a judge, the ap
pointing authority will consider 
whether the person concerned is likely 
to put in at least a minimum of five 
years of service. When that con
sideration is before the appointing 
authority, I say it is quite wrong to 
have a minimum pension of Rs. 6,000 
a year. After all, it is inconsistent 
with the dignity of a judge. U you are 
going to give him a pension, well give 
him a pension which is commensurate 
with his dignity. You are not going 
to appoint a person who is likely to 
serve only for one or two years. Only 
if he serves for five years will he get 
the minimum pension. I say that the 
minimum pension should be at least 
Rs. 1,000 n month.

I say that deliberately. After all, 
you cannot avoid comparisons. We 
tend to bring the whole office of judge 
into contempt when we give a per
son Rs. 500 a month, because people 
would say that is less than the pen
sion of an Under Secretary to Gov
ernment. People do form their 
opinions in terms of financial com
parison. That is why I say we should 
have a minimum pension for a judge 
of a thousand rupees a month.

My hon. friend who preceded me 
imderlined his observation by giving 
an illustration which is disturbing to 
me. He said that a particular State 
Gk)vemment has persisted in sending 
back the name of a person who ap
parently has not commended himself 
to the appointing authority. If this 
is correct, there is a danger today that 
because service conditions are not 
attractive enough, we are attracting 
lawyers only from the second or even 
the lower rungs of the ladder. That 
is a danger which we must stop. There 
is no point in merely repudiating it by 
asserting. If there is that danger, as 
ppinted out by my hon. friend, and I 
believe he has no reason to exagge
rate it, we must be alive to it.

Sir, the preceding speaker has also 
drawn attention to a danger greater 
than attracting second rank people. 
That is the danger of making these 
appointments pawns in the game of 
party politics. Now Sir, this is some
thing which we must face. There is 
no point in simulating righteous indig
nation about this. Once political 
considerations, even remotely, begin 
to enter into judicial appointments, 
then we would have sounded the 
death-knell of the integrity of the 
judiciary in this country.

I give to the Home Minister—I do 
not loiow the oerson—it is the inner 
gossip in every Bar room in this 
country that recently an appointment 
was made to the Judiciary in Rajas
than on purely political considera
tions; it is the inner talk In every Bar. 
I am surprised that the President Is



5623 High Court Judges 24 APRIL 1954 (Conditions of 5ennce) Bill 5624

guided in the first place by the Home 
Minister. I was under the impression 
that in terms o£ Article 217, President 
was guided by the Chie£ Justice ot 
India and in the case of the appoint
ment of pviisne judges he was guided 
by the advice of the Chief Justice of 
the High Court. Now, I make this re- 
Quast earnestly to the Grovemment. 1 
know that the signs are against the 
tenets of the best tradition and I say 
it with a sense of regret that there are 
signs of increasing power-drunkenness 
and intolerance on the part of Gov
ernments including the Government at 
the Centre. There is intolerance of 
anything that is not connected with 
the control and patronage of Govern
ment. If we allow this and start 
playing politics in the appointment of 
judges then we will be responsible for 
the ultimate death of democracy in this 
country. In order to place the matter 
beyond all doubt, I would ask the 
Home Minister to seriously consider 
an amendment to Article 217 which 
will categorically ensure that the Pre
sident will act and act only on the 
advice of the Chief Justice of India and 
in the case of puisne judges, on the 
advice of the Chief Justice of the 
State High Court concerned. That is a 
duty which the Home Minister owes to 
the country.

There is no doubt that we must 
keep our judiciary incorruptible and 
we must preserve our independence. 
Article 217 if it is properly understood, 
shows no indication that the President 
should be guided by the advice of his 
Ministers. But my friend has stated— 
presumably when he is a Member of 
the ruling party, what he has said is 
on good authority—that apart from 
consulting the Chief Justice of India 
and apart from consulting the Chief 
Justice of the State concerned he will 
have to consult the Governor. I find 
that reprehensible because the Gover
nor invariably goes on the advice of 
his Ministers and anything to whicli 
we bring In Ministers, we bring poli
tical parties, personal favour. My 
friend smacks......

Dr. Katja: I do nothing of the kind;
I shall put a very gloomy face when 
you are speaking.

Shri Frank Anthony: I am making a 
serious request because if we take to 
this, democracy will not be safe in 
this coimtry. I know Government does 
not want to be responsive to my re
quest because Governmrat of India 
would like to make the judiciary crea
tures of their executive administration 
and that is the danger

Some Hon. Members: No.
An Hm . Member: Question.
Shri Frank AntlKmy: You may ques

tion it; it is a questicm of simulated 
self-righteousness. I am trying to 
ensure that; under the Constitution 
you should keep the judiciary above the 
executive; you should keep it above 
the remotest possibility of political 
and i>ersonal taints; that is what I am 
asking. And H hafve given you an 
example of what has happened in 
Rajasthan; it may happen elsewhere.
I know that in the lower rungs such 
as the appointment of public prose
cutors, they have since independence 
become appointments which are deter
mine by considerations of political and 
personal favour. I do not want that 
to happen in India which happened in 
the native States witii a few hon. ex
ceptions. What was the worth of the 
judiciary in most of the native 
States?......

An Hon. Member: Indian States.

Sliri Frank Anthony: I am talking 
about the native States. Most of the 
appointments, most of the judees in 
fonner native States were persons who 
held their appointments due to the 
personal patronage extended to them. 
DO we want that to happen today u. 
Inoia?

Shri JoaeUm Alva: They were 
buttressed by British axents in those 
days.

Shri Frank Anthoay*. Not necessarily.
An Ho«. Member: Now it is the 

Congress agents......
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Mr. Chairman: Order, order. This 
subjects about Ihe appointment of 
judges and about the method of ap
pointment of judges is very remotely 
relevant to this Bill. This Bill only 
deals with certain conditions of ser
vice: though I have allowed this dis
cussion, I would request the hon. 
Member not to pursue this matter any 
further because he has already taken a 
long time.

In regard to this, I am just making 
an announcement. We have got only 
four hours and out of ^ s e  four hours. 
I propose to devote two hours so far 
as the consideration of the clauses are 
conoemed and half an hour at least 
wall he necessary for the third reading. 
So fgr only two speakers have spokee 
and many are anxious to speak and 
I will therefore request the hon. Mem
ber to cqncla(te his speedi.

Shri K. K Basu: After a thorough 
discussion in the general consideration 
there will not be much time required 
for the third reading.

Mr, dtairauMi: If the House so 
desires I have no objection. We will 
devote two hours for the considera
tion stage and half an hour......

The Minister of Parliamentaiir 
Affairs (Shri Sa||[a Naiayan Sinha):
And dispense with the third reading.

Mr. Chairman: We can fcive half an 
hour.

Shri K. K. Basu: Two hours can be 
given for the consideration and the 
rest for the amendm^t stage. Half 
an hour or less than that will be 
enough for the third reading. You, 
Sir, will be in a position to judge 
from the trend.

Mr. Chaiman: Very well.
Shri Frank Anthony: I bow to your 

ruling, but since the previous speaker 
had referred to it, I was only under
lining his remarks. The Home Minis
ter has walked out. I hope not in 
protest!

The point I had made was that I 
felt that there should be a minimum

pension of a thousand rupees. And I 
am also making the other point—I 
hope I will get the attention of the 
Deputy Home Minister. It is an im
portant point.

Mr. Chiiirman: He may go on.

Shri Frank Anthony: My other point 
is this. I feel the scale of the pensions 
generally is not an adequate scale. As 
I have said, we may not at this stage 
consider the scales of salary.

Mr. Chairman: Order, order. The 
hon. Member wants the particular 
attention of the Deputy Home Minister.

Shri S. S. More: They convert the 
Treasury Bench into a Cabinet meet
ing place.

Mr. Chairman: I do not want any 
comments to be made. Otherwise 
they will be entitled to reply to the 
comments.

Shri Frank Anthony: I feel that it 
would be a powerful added attraction 
if judges are given half th^r salary Vy 
way of pension. Apart from the mini
mum pension of a thousand nipoes,
I would like to say that where a judge 
after serving for three years on 
Rs. 4,500 retires he should get half of 
that; if he was getting Rs. 5,000 he 
should get half of that. I have al
ready given the reason why judges 
should he olared on a class bv them
selves. I do think that this enhanced 
pension scale which I am suggesting 
would go a very long way to attracting 
the best type from the Bar.

It will also do this. It will make-
and this is my last and, I believe, my 
most important point—it will make it 
unnecessary for judges even to want to 
consider other ajMpointments. I feel 
this is a very vital matter. I do not 
know whether it can be put into this 
Bill. But if it can be. I would earnestly 
ask Government to do it. nameJy that 
there should be an absolute embargo 
on a judgtJ accepting any kind of post 
or appointment after he retires. We
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judge gave the judgment as he hopes 
to become an Ambassador.
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have prohibited judges from practising. 
But 1 say it is an unalterable principle 
of the higlhest standards of judicial 
integrity exemplified in those words 
“Once a judge, always a judge”. And 
I say we are tampering with the ap
pearance of justice. My friend knows 
that it is an axiom that justice 
should not only be done, but 
justice should appear to be done 
I say your judges are incorruptible. 
But they must give the appearance 
of incorruptibility. And incorruptibi
lity does not only consist in not being 
attracted by money. There are other 
forms of corruptibility. And to allow 
judges to keep withm their mental gaze 
the prospect of posts is very wrong. 
It is the Government which is plac
ing, gratuitously, temptation in the 
way of judges. It is common talk in 
the Bars today. A judgm^t may be 
given. I do not doubt the incorruptibi
lity, the inte^ity and the independ^ce 
of the judga But sometimes lawyers 
do not agree. Some ignorant layman 
thkiks the judgment is perverse. What 
is the common talk in Bars today? 
That judgement is being given because 
some Judge wishes to accommodate 
the Gk)vernmttit concerned in the hope 
that he may become an Ambassador. 
It is an evil thing and I want that it 
should be stopped. The Government 
is inducing our judges to these criti
cisms. We should place our judges be
yond the remotest possibility of criti
cism. I do not say that 9 out of 10 
Judges even remotely have the pros
pect of Government preferment; but 
we are dealing with Judtfces and do 

1^  us talk in terms of kifallibiHty; 
do not let us think in grandiose terms; 
they are human beings and as long as 
timy are human beings, one out of 
ten Judges may be absolutely incorrup
tiblê  The prospects of Government 
preferment when they retire may not 
have the remotest influence en lA«.lr 
sub-conscious mind. I do not say 
that the judges may be corrupt, but 
there may be a chance for the sub
conscious inkling that there is this 
prospect of becoming an Ambassador. 
This is wrong. I say that you do our 
Judges injury, because the Judges may 
not think of it, but the public and the

S*fari Joachim Alva: Was not a 
former British Chief Justice, Lord 
Reading, appointed Viceroy of India?

Mr. Chaimaii: Order, order. No 
reply is necessary to this question. 
In the heat of the moment if an hon. 
Member says one thing, it is not 
per for another hon. Member to stand 
up and say something in reply. Now, 
Shri Kasliwal.

Shri Frank Anthony: Sir, I have not 
yet finished.

Mr. Chairman: I thought the hon. 
Member had finished. Anyway, as he 
has already taken half an hour, I 
would request him to finish early.

Shri Frank AnUumy: I am not criti
cising the Government in this sense. 
I am not criticising them i>ersonally— 
I am glad the Home Minister has re
turned. What I say is that we should 
have in this Bill a sj;>ecific embargo 
definitely stating that onoe a ju (^  
retires he shall not be allowed to 
accept any appointment. I say that 
in that way alone can you put your 
judges on the pedestal that you want 
to put them. We should not allow the 
members of the Bar or the public to 
point a finger at our judges.

Mr. Chairmaa: Shri Kasliwal.
An Hon. Member rose—

Mr. Cfaaiimaa: I do not understand 
T̂ iiy the hon. Member is very anxious. 
I will try to call all hon. Members 
who want to speak. I have already 
called Shri Kasliwal and let him pro
ceed on. ,

Shri Kasliwal (Kotah-Jhalawar): I 
would not have referred to the speech 
of the hon. Member who has just sat 
down because I consider that it was 
on the whole an irrelevant speech, but 
he has made certain remarks relating 
to Rajasthan about the appointment of 
a particular Judge and I would like 
to refute that allegation. Let me make
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[Shri KasUwal] '
it very clear that, that particular gen
tleman who was appointed as Judge 
was a leading member of the Bar.

Shri S. S. More (Sholapur): What do 
you mean by ‘leading*?

Mr. CSutirmaic Order, order. No 
reply is necessary to that question.

Shri Kasliwal: I will explain, Sir. 
The hon. Judge who has been appoint
ed was a member who was earning 
thousands oi rupees a month by way 
of practice, and I would like to inform 
the House—especially for the informa
tion of my hon. friend Mr. More—that 
a Judge in Rajasthan gets only Rs. 2,000 
a month. So that you can very easily 
judge whether the appointment was 
made on political considerations or 
otherwise, I may also say that the hon. 
Member who was appointed as Judge 
was one who did not belong to the 
Congress Party. Therefore, to say 
that the appointment of that Judge 
was made on political considerations 
is altogether wrong.

Now, I will refer to the Bill itself. 
As I could imderstand from the speech 
of the hon. Minister, the object of the 
Bill seems to be two-fold. One is to 
regularise the rules relating to the 
leave and l;ravelling allowances of 
judges; and secondly, to grant pen
sions to certain judges who, because 
of the bar of sixty years, would not 
be entitled to either practice or to pen
sions. In so far as these two consi
derations are concerned I welcome 
this Bill. But. I would like to ask— 
and the question is a very pertinent 
one—one question. This Bill has been 
brought before this House in pursuan
ce of Article 221. Article 221 relates 
only to Part A States. Now, I ask why 
a Bill relating to Part B States was not 
brought in pursuance of a similar pro
vision in the Constitution; a provision 
just like Article 221?

That provision is contained in article 
238 clause 13 sub-clause (2). which 
’•eads thus:

“Every Judge (— t̂his relates to 
Part B States—) shall be entitled 
to such allowances and to such

rights in respect of leave of ab
sence and pension as may from 
time to time be determined by or 
imder law made by Parliament 
and, until so determined to such 
allowances and rights as may be 
determined by the President after 
consultation with the Rajpramukh:’*

I would like to ask the hon. Minister 
why, in this particular respect, he has 
made, if I may be permitted to say 
so, this invidious distinction. He has 
brought this Bill in respect of the 
judges in the Part A States. Nothing 
has been done in regard to the judges 
in the Part B States. You know very 
well that the Part B States are those 
States formed out of the old Indian 
States. In the Part B States, even 
today, everything so far as the leave 
and pension rules are concerned, is 
unsettled. In so many States there are 
different rules. lEven today, in some 
of the States, neither the pension ru’es 
nor the leave rules have been regularis
ed. I would like to know from the 
hon. Minister whether in the near 
future he intends to bring a Bill to 
this effect, that is to say to regularise 
the rules relating to pension and leave 
of judges in the Part B States.

Shri S. S. More: I entirely support 
the principle that the members of the 
judiciary should be independent of 
the executive, that they should be im
partial and that the people also must 
be given an opportunity to draw the 
inference that they are independent 
and impartial. Even the executive 
ought to be particular in creating such 
conditions in the coimtry that the 
confidence of the people In the inde
pendence of the judiciary should not 
be affected to any extent. Why so? 
We are trying to implement and work 
this parliamientary government. Par
liamentary government, in its essence, 
means government by checks and 
balances. If the executive goes wrong, 
the electorate, at the end of five years, 
can bring them round ff they develop 
sufficient consciousness. Not only that. 
During the period of their governance, 
they may commit certain offences 
against the public; they may entrench
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upon the fundamental rights of the 
people. Who is to give protection to 
the avera ĵe citizen who is not in a 
position to fight against the mighty 
executive? It is the iudiciary which 
has to give him this sort of protection. 
It is the judiciary which will be the 
bastion for the nrotection of his 
rights. That is why I say that the in
dependence and impartiality of the 
judiciary ought to be maintained at 
any cost.

Let us go to the scheme of the 
Constitution. Under article 217, it is 
the President that is empowered to 
make the appointment. There is an 
obligation on him to consult the Chief 
Justice of the Supreme Court, to 
consult the Governor of the State, and to 
consult, when a puisne Judge has to 
be appointed, the Chief Justice of 
that particular State. You know that 
in a constitutional government, the 
President is in the position of a cons
titutional monarch. The President 
can only act on the advice of the 
Mmisters and the Ministers are the 
executive arm. The independence of 
the President himself is only theoreti
cal. In actual practice he has none. 
Naturally, therefore, if the President 
appoints certain members of the judi
ciary, then on this constitutional 
principle, he has sought the advice of 
his Ministers. I may fairly concede 
that on many occasions, the executive 
members, in tendering the advice, may 
act without any ground for any sus
picion. But, human nature being 
what it is, it is a chronic tendency 
with us, I may say we have got it in 
our blood, to support those who are 
akin to us, who are nearer to us 
either in blood or in political affinity.

I am not talking particularly about 
this Indian Grovemment. From the 
experience of democracies all over the 
world, we may generalise by way of 
conclusion that oolitical parties do 
show this incurable tendency to pud- 
port their partisans. Leave aside the 
United Kingdom. What has happened 
in America? There even members of 
the judiciary become sharers in the 
spoils of office.

Pandit K. C. Sharma (Meerut Distt. 
—South): There, the recniitment sys
tem is different.

Shri S. S. More: I am prepared *o 
take my lessons from my friend here, 
but I am talking about the American 
democracy. Whenever a political 
party comes into power there, it comes 
into power with a batch of judges. 
Therefore, I wish that article 217 
should be amended. The President 
should not be under any obligation to 
consult even the executive when ap
pointing judges.

There is also another requirement 
that the Governor has to be consulted. 
The Governor, too, is a constitutional 
ruler, and he has to act on the advice 
of his own Ministry when the Presi
dent consults him. I can ouote an 
instance from my own province about 
the insistence by the Ministers on 
their right to advice. The Governor 
happens to be the Vice-Chancellor of 
a University.

Sliii Sarangadhar Das (Dhenkanal— 
West Cuttack): Chancellor

Shri S. S. More; I stand corrected. 
He is the Chancellor. As the Chancel
lor he has the right of nominating 
certain members to the Court of the 
University.

Now, the Prime Minister insisted: 
“You are the Chancellor of the Univer
sity because you hai^en to be the 
Governor of the State, and hence even 
your rights as the Chancellor will 
have to be exercised on our advice.” 
And there was some trouble as the 
Governor refused to accept this conten
tion. The matter was referred to the 
Attorney-General and he decided the 
matter in favou^ of the Chancellor. 
He said the Chancellor, though he is 
the Governor, need not. as Chancellor, 
act on the advice of the Prime Minis
ter. That matter had appeared in the 
press also. So, my submission is that 
all these provisions should be removed 
from the Constitution.

Then, I would indicate another way 
in Which the Constitution needs
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[Shri S. S. More]
amendment. Take for instance some 
of the provisions under articles 222 and 
i 24. A judge of the Supreme Court or'a 
judge of a High Court after his retire
ment is not allowed to practise. I caimoi 
understand the underlying principle. In 
spite of my best efforts to understand 
the underlying idea in imposing that 
sort of prohibition, I am not able to 
appreciate it. I say the bsui is not 
well-conceived. Supposing X has 
been appointed as a judge of the High 
Court of Madras. If he is permitted to 
practise in the Supreme CoUrt after 
retirement what harm is there? Once 
we concede the honesty, independence 
and integrity of the judiciary. I am 
not prepared to yield to the suggestion 
that if such a man is allowed to prao- 
tise in any Court, he is likely to m- 
fluence that particular Court in his 
favour. That will be a slur not only 
on the honesty and straight forward
ness of the retiring judge, but it T«̂ ll 
be a grievous slur on the anxiety, im
partiality and whatever virtues wfe 
attribute to the Supreme Court judges. 
1  think that provision ought tb be done 
away with, because this Chapter III 
^ ic h  refers to pensions is conceived 
on the distinct understanding, as creat
ed by the provisions of the Constitu
tion, that he will be debarred from 
carrying on any practice as lawyer in 
any Court, and some provision has to 
be made for his physical well-being 
after his retir«nent. If there is any 
prohibition which is absolutely neees- 
sary, it is the prohibition to accept 
office in the gift of any Government. 
I would refer you to article 148 of the 
Constitution which refers to the Comp  ̂
troller and Auditor-General of India. 
Clause (4) of article 148 says that the 
Comptroller and Auditor-Grcneral shaU 
not be eligible for further office either 
under the Government of India or 
under the Government of anĵ  3tat  ̂
after he has c^sed to hold his office. 
I would rattier request the Law Minis
ter and the Government that, if they 
are contemplating material chan̂ jes in 
the Constitution, they should remove 
the prohibition for the retiring Jud0 M 
t<» practise and instead t t  that theF

should introduce some clause which 
will be akin to this clause <4) of 
article 148. I am not saying this in a 
partisan spirit. I feel that even on 
the eve of retirement when the judge 
sees that in a year or two he will be 
retiring, he will be, like any other man, 
anxiously looking to his future.

It may be that within the ken ol bis 
future, there may be some appoint
ment, or some possible talk of ap
pointment either as a Governor or as 
somebody else, or some talk about his 
going here and there. The box of 
the executive is full of so many sweet 
temptations of diverse nature which 
will be effective if only they are oat to 
tempt any one. Dr. Katju need not look 
at me scowling; I am not trying to 
make any suggestion against him 
personally. I know he is very 
straightforward whenever he speaks to 
me in the lobby, but as far as the 
Treasury Bench is concerned, he is an 
executive arm, and he must do his 
duty—I am not blaming him for that. 
My submission is, let us conceive of 
a situation where the countrv’s ad
ministration has gone into the hands of 
unscrupulous administrators. What 
will happen in that case? They wiU 
have limitless loaves and fishes in 
their bags, which they can throw to 
the retiring judges, and in this way, 
they may try to undermine the secure 
foundation on which the impartiality 
and independence of the judiciary is 
based.

My submission is that I do accord 
limited suiHPort to this measure, but I 
also expect that Government will rise 
above party and executive considera
tions, and apply their mind to guarantee 
the independence of the judiciary for 
it is going to be one of the most fun
damental basis of our parliamentary 
democracy. It is not enough that Dr. 
Katju alone should go about feeling 
that eveijy'thing is alright imder his 
executive office, but we on the Oppo
sition must also be made to feel that 
even though Dr. Katju belongs to the 
Congress, yet as far as we are con
cerned, and our fundamental rights are
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concerned, we are quite safe. That sort 
of confidence must be there, and it is 
collaboration from us. He should not 
go with the idea that all constructive 
genius is concentrated on the Treasury 
Benches only; we have some fractions 
here too, and if he wants to Utilise that 
constructive genius for nation-building, 
about which we frequently talk, I 
would say that he must inspire confi
dence also in the general public which 
hag to be trained in the art of parlia- 
mentfary democracy.

Shri Baghuramaiah (Tenali): I am 
one of those who consider that the 
amount we spend on the judiciary is 
the one amount that should never be 
grudged. I do not think any Member 
of this House is going to question the 
pension rates that are specified in the 
Bill.

Shri Frank Anthony made, how
ever, one suggestion that every judge 
should be paid by way of pension, half 
the amount he was drawing at the 
time of retirement. Probably he has 
no idea as to the ages at wliich 
judges are sometimes recruited; some
times, they are recruited at the age of 
fifty-eight and even fifty-nine, and they 
have to retire at the age of sixty. Is 
it fair that after one year or six 
months of service, he should be given 
half thft salary be was drawing as 
pension? It may not be so in every 
case, that they recruit such older mem
bers of the bar, though there ̂  are iuch 
cases. It cannot be suggested that 
just because a learned member of the 
Bar has put in some six months of 
service as a judge, he should be paid 
throughout his remaining Ufe. half the 
salary he was drawing on the last 
day of his appointment, as pension.

At the same time, I am not one of 
those who would agree with Shri S. 
S. More that judges should be allowed 
to practise. I think that is the most 
pernicious and the most dangerous 
thing that can be allowed. It may be 
that the question does not arise in the 
particular court in which he was a

judge, and it may be that the sugges
tion has reference only to the Supreme 
Court. But do not forget that judges 
of the Supreme Court are oftentimes 
recruited from among the judges of 
the various High Courts. I do not 
suggest that the judges of the Supreme 
Court are not above considerations of 
formal friendship and all that. I do 
not suggest that, but remember that 
the greatest safeguard that you can 
have for the independence of the judi
ciary is to keep it aloof from all tem
ptation.

Shri S. S. More: Even after retire
ment?

Shri Bagharamaiah: Even after 
retirement. After all, the old friend
ship is there. When you come here 
as one of the judges of the Supreme 
Court and your friend retires and 
comes and sets up his practice, you 
cannot forget your old friendship. I 
do not say that in every case rl is so 
but what I do press is that you should 
not give opportunity for that kind of 
temptation. I am not doubting the 
honesty or sincerity of judges. But 
let us keep them aloof.

Sir, there is one important subject 
which I would like to press on this 
occasion. That relates to the fransfei* 
of judges. Now, there is a provision 
in article 222 of the Constitution for 
compensatory allowance for judges 
transferred from one place to another. 
I wish some provision had been made 
in this Bill to cover that compensatory 
allowance also. May be the Govern
ment are contemplating bringing in 
another Bill for it. But to my mind, 
that is most important because, while 
1 am one of those who agree that in 
the vast majority of cases our judges 
have been very impartial, and that 
we have been able to keep up a very 
high standard of judicial integrity 
which will be an example and illustra
tion for all other countries to follow, I 
do consider that there have been some 
developments of late which are not 
very happy. I am one of those who



5637 Court Judges 24*APRIL 1954 {Conditions of Service) Bill 5638

[Shri Raghuramaiah]
consider that a Chief Justice of a High 
Court should not be recruited from 
among the members of the Bar of that 
High Court. I think we should have 
a very healthy and very necessary 
convention that in the case of every 
High Court, the Chief Justice, at any 
rate, must be brought from outside— 
from other High Courts or at any rate 
not from the State in which the High 
Court has its principal office. There 
is also another very necessary con
vention, sometimes followed, sometimes 
abused, and that relates to the practice 
of relations of judges in the High 
Courts. I know of cases of practice 
of brothers-in-law or sons-in-law of 
High Court Judges. May be he is not 
allowed to practice before that parti
cular judge, but I have been a member 
of the Bar find I know how difficult it 
is to compete with the brother-in-law 
of a judge or the son-in-law of a judge. 
There used to be a convention that the 
brother-in-law or the son-in-law should 
not practise before the particular judge. 
But what about appearing before his 
colleagues? I am not sure whether 
even that convention is now being 
followed. It is a reprehensible habit. 
You may say, quite rightly, that you 
cannot condemn a man just because he 
is a relation of a High Court Judge 
that he should not take to the legal 
profession, just as sometimes it is said 
that just because a man is a brother or 
son-in-law of a Minister, he should not 
be debarred from taking any permit. I 
see the difficulty there, but the only 
remedy is to make the transfer of High 
Court judges as frequent as possible. 
And if you say that you cannot find 
personnel in this country who will 
come forward to join the judiciary 
merely because we propose to transfer 
them from place to place, I do not 
agree.

Dr. Katju: What does he mean by 
‘place to place’?

Shri Raghuramaiah: From High Court 
to Hight Court. You keep him in a High 
Court for three years, then transfer him

to another High Court for three years. 
Keeping a person on a kind of life-long 
lease in a particular High Court, I say 
with a sense of responsibility, create 
a vested interest, which is most dan
gerous........

Shri S. V. Ramaswamy (Salem): Yes.

Shri Raghuramaiah: My friend, Mr. 
Ramaswamy agrees. It is one of those 
rare occasions when I have the advan
tage of support from my brilliant 
colleague, Mr. Ramaswamy. I need 
not elaborate further at this stage. 
At any rate, in the case of the Chief 
Justice of a High Court, I wouIH mostly 
earnestly urge on the Home Minister 
to consider that whenever a new Chief 
Justice is to be appointed, invariably 
he should be from outside the High 
Court to which he is to be appointed.

Shri S. Y. Ramaswamy: Why?

Shri Raghuramaiah: Why? Because
there is a lot of patronage involved. 
Why—because there is a let of control 
over other judges, and there is cont
rol over a series of appointments. 
This involves patronage. When the 
Chief Justice comes, you have got the 
Registrar. There are other judges. 
You have got a paraphernalia of per
sons to be appointed, which involves 
so much patronage. The man who is 
taken from the locality has Kot pre
judices, he has got connections and he 
has got so many other things.

Pandit K. C. Sharma: The man
from the locality has got character 
too.

Shri Raghuramaij^: Do you mean
tc say that men from, other localities 
have no character?

Mr. Chairman: There should .be no
cross talk like this. If the hon. Mem
ber has any objection, let him stand 
up and raise a point of order. I shall 
not allow interruption and reply tc 
interruption like this. This interferes 
with the normal course of the debate.

Shri Raghuramaiah: I was only 
suggesting a general proposition. I
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do not say that every Chief Justice 
oas misused the powers. In fact, in 
the vast majority cf cases, as I said 
at the very outset, our* standards have 
been very high. But I do say that 
there is scope for some kind of misuse 
of the powers when a particular judge 
of the locality is appointed as Chief 
Justice of the High Court I would 
earnestly urge that this aspect should 
be considered.

As for the other provisions of the 
Bill, as I said at the very outset, I 
am one of those who would not grudge 
anything paid to our judges. They 
are all our greatest safeguard and we 
should see that they do not suffer 
anything by way of emoluments and 
that their integrity is left untouch
ed.

Shri K. K. Basu: This BiU, as the
Heme Minster has said clearly, is a 
simple legislative measure. So far 
as the conditions of service of the 
judges Of the High Courts cf our 
country are concerned. Though the 
scope of the Bill in that respect 
is rather imited, we feel that all this 
legislation should be considered in the 
context of the duty that the Constitu
tion has enjoined upon the judges and 
Of Vvliat feelings the common 
man entertains about them. Already, 
an hon. Member from this 
sid  ̂ has suggested that there are 
certain difficulties, or rather, there 
are certain methods which he does 
not like, regarding the appointment of 
the judges. We fully support the 
view that,—if such happenings ar« 
there—that even in spite of the recom
mendations of the Chief Justice of the 
High Court or of the Supreme Court, 
the person concerned from the Bar 
was not appointed, on the advice of 
the executive,—the matter requires 
serious consideration. i do not know 
the instance, but I feel that, under 
the existing provisions of the Consti
tution, there is no necessity for the 
President to consult that way, or 
rather, I would say that he mijfht dis
cuss but should not seek the advice of 
persons such as the Home Minister. 
I hope he has not done so. as is re
ported in the particular case which 
was referred to.
109 P.S.D.

Another point that was put forward 
regarding the appointment of judges 
from the members of the Bar was 
this: judges who come from the Bar 
earn a good deal so that, when they 
are appointed as judges, their pay 
should be increased. I don’t support 
this, because, in the context of emolu
ments giyen for judges in other 
countries, the judges’ pay here is not 
at all high. But, at the present con
text, unless an overall decrease in the 
entire scale of emoluments of public 
servants is called for, we need not 
think of increasing, to some extent, 
the pay of judges. I cannot quite 
understand this idea that unless they 
are paid at a very high level, pieople 
are not willing to .be appointed as 
judges. In my own part of ihe 
country,— Calcutta—as far as I re
member, there have been only very 
few cases where certain gentlemen 
refused to accept judgeships because 
they thought that they stood to incur 
pecuniary loss. From our experience 
cf the Calcutta High Court at least, I 
can say that there are persons who 
are conscious enough, so far as the 
public spirit is concerned, and are wil
ling, to sacrifice their pecuniary gain 
in the cause of serving the country as 
a judge.

We have known for a long time 
that there have been persons who 
have been earning before they accept
ed the judgeship Rs. 20,000 or Rs.
25.000 per month. Even today in the 
Calcutta High Court there are persons 
who are earning so much. Do you 
mean to say that all of them are 
equally talented? I am told that Lord 
Sinha, when he accepted the Law 
Membership was earning about Rs.
20.000 to Rs. 25,000 a month and Sir 
Sircar, .before he came here as Law 
Member, was earning a similar amo
unt. They all sacrificed when they 
accepted the Lieutenant Grovernorship 
and the Law Membership. I say that 
if you work out in this way, probably 
the judges would have to .be paid 
Rs. 8000 or Rs. 9000 a month, because 
the top-rankers in our part earn at 
least Rs. 20,000, to Rs. 30,000. You



5641 High Court Judges 24 APRIL 1954 {Conditions of Service) Bill 5642
[Shri K. K. Basu] 

cannot argue out a mathematical 
case. I am sure . there are quite a 
number of persons who feel the same 
way as Lord Smna and would, in the 
same manner, be prepared to accept 
a judgeship if called upon by the 
Head of the State, on the advice of 
the Chief Justice, to serve the State. 
Even in England, Sir, when Mr. 
Wilfred Greene was offered a judgeship 
he was earning about £50,000 while 
the judgeship carried only £5000, or 
whatever it might be* So, that argu
ment does not appear to sound in the 
present economic context of our 
country.

The judges have generally kept up 
their traditions and they have acted in 
a manner which, possibly, our country 
expects. But, we must guard against 
their being influenced by the execu
tive. Some time back, it came out 
in the papers in Bengali that the 
Chief Minister of a State had written 
a letter to the Chief Justice criticis
ing the decision of a Judge. This 
came out in the papers and it was 
answered in the Legislative Assembly. 
Whether the particular judge was 
influenced or not is a different mat
ter. But, we must feel that the 
judges should be above party politics. 
We are given certain rights under the 
Constitution. The only limited guar
antee that the common man has, in 
our country, is the guarantee that the 
Supreme Court and the High Court 
would see that the citizen of India 
is guaranteed the rights that are 
granted to him under the Constitution. 
Therefore, I feel that these things 
should be guarded against. We find 
that judges, even when they are serv
ing as judges, are appointed to certain 
posts in which they come into contact 
and in closer touch with the executive 
authority. In our part, though it was 
an old case, a judge was appointed 
Vice-Chancellor. I do not know 
how he felt. But after his appoint
ment he met the Chief Minister of 
the State, after his election and gar
landed him for it. It came out in 
the Press that he went and called on 
the Chief Minister. He might have

been his personal friend but we must 
distinguish between personal friend
ship and duty,* as a public servant. 
The judges should .be respected by all 
persons. We should therefore, guard 
against this kind of appointment.

It has also been reported that be
cause of these apipointments on com
mittees and other authorities, these 
persons come into closer contact with 
the Chief Minister and the executive 
and there has been a feeling that they 
are influenced by the party in power. 
The feeling may be wrong. But, 
whatever it is, no man should feel that 
our judges who have been respected 
by all and who are expected to be 
above board and above party feelings 
have become executive-minded.

As far as I remember, I am told that 
in old days the judges of the High 
Court did not even attend parties given 
by the Head of the State. We have 
poems in Bengali written in the eighties 
—I do not remember the exact date— 
that when the Prince of the British
Crown came down, an Indian Judge did 
not attend the parties that were given 
to him by a senior of the people 
of the State, because they 
thought they would be coming in 
close touch with the executive authority. 
I am told that in Calcutta, before 1925 
cr 1926, the judges of the High 
Court did not even attend any
party given by the Viceroy or

the Grovemor, because they thought 
that if they attended the parties,
they would be taken to have .been 
influenced by them. But, today even 
a very minor private party in the 
Secretariat or Writers Buildings or in 
the Bombay Secretariat, you find these 
judges and the Chief Justices sitting 
together with the Ministers and others, 
creating a feeling in the mind of the 
common man that these iudges are 
being influenced by these Ministers 
and others.

Another point I should like to 
emphasise is about practice after 
retirement. It is very dangerous. 
Our Constitution deliberately and 
consciously adopted a provision by
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which it barred private practice, 
though my friend, Mr. More, supports 
the proposition that they should be 
allowed to practise. Actually, it is 
wrong. The common man must have 
respect for these judges and Chief
Jusices of the High Courts. If they 
are allowed to practise, they have a 
feeling that they have to do some
thing which loses the respect which
they had already acquired as a judge. 
Of course, instances are very few 
of judges going in for practice after 
retirement. I am told that the rules 
were such that the judges could
practise in the same High Court of 
which they were judges. Because one 
of the judges did that, the rules had 
to be amended. The Constitution 
has correctly stated the pro
position that there should not be pri
vate practice by these judges after 
retirement. I strongly oppose the 
post-retirement appointment also.
11 A.M.

The other day I was discussing 
with a very eminent man, who is ac
cidentally a judge of the High Court 
and he was telling me that possibly 
90 per cent of the superannuated . 
judges of the High Court today are 
filling various appointments here and 
there. I do not understand this. If 
you think that the judges a?e“ compe
tent to work after superannuation, 
why do you not increase the age-limit 
and allow them to work longer as 
judges? If after retirement you do 
not allow them to practise as lawyers, 
you allow them to take up posts on 
Labour Tribunals, Income-T&x Investi
gation Commission and what not. It 
gives rise to a feeling that during the 
last two Or three years of his service, 
the judge cannot go against the. Grov- 
emment. We have this feeling in 
the Calcutta High Court. In what 
capacity is the last retired Chief 
Justice of the High Court working? 
He is working as an Adviser to Gov
ernment, and that appointment was 
being talked about even six months 
prior to his retiren>ent. Our leading 
lawyers litigant public and others had 
a feeling that our Chief Justice Is being 
influenced by the executive because

he was expecting a Gk>venmieat ap* 
pointment after his retirement, mttj 
be in some committee or sub-commit
tee etc. We have also judges going about 
discussing things with Governors and 
Ministers, which is not considered 
befitting the dignity of judges. There
fore, I strongly oppose such appoint
ments after retirement. I feel that 
the time has come when the House 
should discuss the post-retirement 
appointments and see that such ap
pointments are done away with. In 
Calcutta openly in Press and in the 
paper something was said against a 
judge in a particular case towards a 
particular party because he was going 
to his house, and he has behaved in a 
manner which goes against the dignity 
of a Judge of the High Court. In 
olden days it might perhaps be thou^t 
that this particular Judge is rather 
pro-British, .but even then they do not 
openly say it out but today such alle

gations are made and I do not know 
how far such aUegations are true, but 
we have to consider the psycholo^cal 
frame of the litigant public and of the 
com non man when the iudges behave 
in ihis manner or allow themselves to 
be influenced by the big people and 
top not others the Governor or the 
Chief Minister or whoever it may be, 
I.urge that this point should be taken 
into consideration in determining the 
service conditions of the judges.

Mr. Chairman: I would request
the hon. Member to finish his speech 
as soon as possible.

SM  K, IL Basil: I will take up
just two or three minutes more. Some 
Members have stated that good and 
capable hien cannot be found for 
appolntmient as JiKiges. Possibly 
it is not the fautt of the Judges. I 
might frankly say the legal luminaries 
like Rash Bihari Ghose, S. P. Sinha. 
Motilal Nehru and Bhulabhai Desai 
are no longer there, but there are 
Individuals good enough for appoint
ment as iudges In the present 
context of things, our legal luminaries 
have died down, but still there are 
judges who deliver the Judgement
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immediately the arguments are closed 
and there are also judges who are 
talked to have .been appointed other
wise than on merit do not deliver 
judgement for twelve or fifteen months 
after the arguments are closed. This 
is a question of individuals and it all 
depends upon the Government pro
perly selecting the individual for 
appointment as judge. Even with 
the talents that are available in the 
country, I do not think that the pro
position is made out that good and 
capable man cannot be found for ap
pointment as judges is quite correct

On the question of the minimum 
period of service, the Home Minister 
has said that every judge must work 
for at least a certain number of years 
to earn his pension. This is a very 
dangerous proposition. Dr. Katju, 
who himseltf was an eminent lawyer, 
in spite of certain expressions which he 
used, still holds some respect for the 
independence of the judiciary. So 
long as he is our Home Minister 
everything may be all right. But 
cases may arise when a person at the 
fag end of his career may be appoint
ed to the Bench and may have the 
opportunity to work only for a year 
or two. I say that nobody should Ke 
appointed, unless he is in a position 
to put in a minimum period of service 
and I have tabled an amendment to 
this effect.

I know that in the Calcutta High 
Court there have been only two or 
three instances where persons apooint- 
ed to the post of judges have not been 
able to earn their pension. So, this 
provision may be used as a thin end 
of the wedge: it may .be used in a
way which may go against the prestige 
and dignity of the judiciary. I hope 
the hon. Home Minister will accept my 
amendment.

Mr. Chairman; I propose to call 
the Home Minister at 1 1 -^  to reply. 
So, there are hardly seven or eight 
minutes left.

Shri A. M. TCiotnas (Emakuiam): 
Mr. Chairman, in support of the Bill 
I wish to make a few observations. 
Mr. Frank Anthony said that political 
considerations are being brought to 
bear in the matter of appointment of 
High Court judges. His reference to 
the appointment in the Rajasthan 
High Court has been answered by my 
hon. friend Mr. Kasliwal. I know of 
an instance where there have been 
conflicting recommendations from the 
Rajpramukh as well as from the Chief 
Justice with regard to the appoint
ment of a High Court judge. The 
recommendation of the Chief Justice 
was accepted. I am glad Of the healthy 
convention that is being developed by 
the Home Ministry in advising the 
President to accept the recommenda
tion of the Chief Justice. So that, 
I do not think that the attack that has 
been levelled by my hon. friend Mr. 
Anthony that appointments are made 
on political considerations, has any 
basis.

, Sir, the first speaker who initiated 
the discussion said that we must have 
an all-India cadre of High Court 
judges. But for that what is essen
tial is imiformity in the scales of pay 
and other emoluments. Sir. in the 
Administration Report of the States 
Ministry for 1952-53 it was stated that 
there has been a proposal under the 
consideration of the Government of 
India for framing uniform rules gov
erning the pensionary, leave and 
travelling allowance terms of High 
Court Judges of Part B States.

“Though salaries may be differ- 
^ t, the status, responsibilities and 
functions of the High Court 
Judges do not vary as between 
Part A and Part B States. The 
existing disparity between the 
salaries of judges in Part B States 
and Part A States is due to the 
lower level of salaries in Part B 
States and their more difficult 
financial position. It is expected 
that when these causes cease to
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operate, it will be possible to at
tain uniformity.”

I admit that there may be some diffi
culty in introducing uniformity as 
between Part A and Part B States. I 
cannot understand the difficulty in in
troducing uniformity between Part B 
States inter se. In the very same 
Administrative Report, it has been 
stated that the salaries of the H i^  
Court judges vary from Rs. 3,000 
to Rs. 1,500 in Part B States. In Raja
sthan, my friend, Mr. Kasliwal said 
that the Chief Justice gets Rs. 3,000 
and the puisne judges get Rs. 2,000 but 
in Travancore-Cochin, the Chief Justice 
gets Rs. 2,000 and the puisne judges 
Rs. 1,500 whereas in the High Court 
in PEPSU which gets only one-third 
of the revenues of Travancore-Cochin, 
the Chief Justice is getting Rs. 3,000 
and the pui.W judge gets Rs. 2,500/-. 
This anomaly should be got rid of ^ d  
I just wanted to intervene in the dis
cussion to bring forward this matter 
to the notice of the Home and States 
Ministries.

The Constitution of India treats all 
judges equally so that there is no 
meaning in having different cadres 
for different High Court judges. So 
long as we do not introduce unifor
mity in this matter, the article which 
my friend Shri Raghuramaiah referr
ed to, namely, article 222, will remain 
a dead letter. How can we have trans
fer of judges from one High Court to 

' another High Court so long as the 
scale of salary is not uniform or the 
scale with regard to other allowances 
and emoluments is not uniform? I 
wish to lay emphasis on this aspect 
and as early as possible a Bill may be 
brought at least having uniformity 
with regard to the salaries of High 
Court judges in Part B States.

Shri Joachim Alva: May I put in
a plea? This is an important Bill and 
we should be given twenty minutes. 
This is something very very Impor
tant and we have got some valid 
points and so please allow us 20 or 25 
minutes......

Mr. Chairman: Order, order. He was 
perhaps not present when I took the 
sense of the House. The House agreed 
that at 11.30 I should close the first 
reading and we will take one and a 
half hours for the second reading— 
the clause by clause discussion—and 
for the third reading, half an hour. 
This was the time-table agreed to by 
the House and I propose to follow it. 
If I allow speeches like this, it will 
take away the time allowed for clause 
by clause consideration. I am sorry I 
cannot accept it. •

Skri JoAddm Alva: I have stood
here and I have a number of points...

Mr. Chidrman: What is this? Thr»re 
i? no end to this.

Shri ^*^hfan Alva: The previous 
speakei taken twenty-five
minute;' ha 

'‘ e*
Mr. Chairman: What does it matter? 

The hon. Member should not persist 
in bringing these matters to the notice 
of the Chair. I>>es the hon. Membei 
mean to say that as soon as a Mem
ber has spoken for ten minutes, I 
should ask the hon. Member to 
stop even if he is making good 
points? After all, the Chair has been 
invested with the discretion and the 
hon. Member knows it himself; he has 
been making speeches in the House 
so many times taking more time than 
others. The Chair is invested with 
discretion to allow an hon. M«nber 
more time; otherwise, it will be very 
difficult to regulate the debate. No 
grievance on this score need persist
ently be urged-

Shri Joachim Alva: Sir, Mr. Frank
Anthony.......

Mr. Chairman: There is no question 
of replying to the remarks of the 
Chair. I deprecate this attitude very 
much.

Dr. Katja: Mr. Chairman, during
the debate on this Bill, you were 
pleased to allow discussion on ques
tions relating to the appointment of 
judges which really are not relevant 
but I greatly regret that many things
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have been said on this point which, 
unless you allow me two or three 
minutes to deal with, is likely to create 
great misunderstanding.

It has been said broadly without 
any justification whatsoever— say so 
with the greatest emphasis—that politi
cal considerations are allowed to come 
into play in the appointment of judges 
of the High Courts—^whether Part A or 
Part B States. I should like to say 
with emphasis that this is far from 
truth; nothing like that happens. Please 
remember: what is the provision in 
the Constitution?

If a judge of the High Court has 
to be apxK)inted, then the uyual pro
cedure is this: the mattê  2 begins
from the Chief Justice of *t High 
Court. He initiates and he^Piî js: ‘My 
brother judge is retiring and there is 
going to be a vacancy; I considered 
all the possible claimants and this is 
my proposal.’ He addresses the Chief 
Minister. The Home Ministry has cir
culated about four years ago what 
the procedure should be. On that re
commendation of the Chief Justice, 
under the Constitution, the Governor, 
which means the constitutional head, 
and the Chief Minister have to express 
their opinion. The Home Ministry's 
circular says: in this matter you not 
only send us the opinion of the Chief 
Minister but also the personal opinion 
of the Gtovemor. The Governors—I 
know that there are one or two excej -̂ 
tions—go outside the province. When 
the matter comes to the Home Minist
ry— t̂o the Central Government— t̂here 
are three papers before them— t̂he 
opinion of the Chief Justice, the per
sonal opinion of the Governor and 
the opinion of the Chief Minister re- 
IMresenting the State. On those papers 
we consult the Chief Justice of India. 
The whole file is sent to him. He has 
his personal knowledge, he makes his 
comments. And then the matter Is 
submitted to the President in the re
gular manner.

Some hon. friend suggested— Î was

rather surprised—he said this is a mat
ter of such importance that the Presi
dent should be guided by the advice of 
the Chief Justice of India, and the 
Central Governmenti should stand 
aside. I do not know whether this 
observation was made with a clear 
forethought of what actually it meant. 
Suppose the Chief Justice of India be
comes the adviser of the President in 
this particular matter. Is the sovere
ign Parliament going to abdicate its 
functions? Because, under the Consti
tution, the President is the constitu
tional head of the State, and he must 
act on advice. And for this my hon. 
friend suggested the Chief Justice of 
India, because all the Ministers are 
suspect because they have got politi
cal affiliations, because they have re
lations, brothers, sons-in-law, and 
goodness knows what; therefore they 
ought not to be trusted. They may be 
trusted with eversrthing in the world, 
question of war and peace, every 
appointment, enormous appointments. 
But the judiciary must be indepen
dent; therefore it should be the Chief 
Justice of India. Now, suppose the 
Chief Justice of India gives some ad
vice. Parliament cannot discuss him; 
the Chief Justice of India is not here. 
Under the Constitution a judge may 
be appointed. But, having been ap
pointed, he cannot be removed. Please 
remember everywhere, under every 
Constitution the independence of the 
judiciary is guaranteed not by the me
thod of appointment of the judge but 
by the fact that the judge becomes 
absolutely certain of his security of 
office. He is above all suspicion. He 
has no apprehension that if he decides 
a case this way or that way it may 
please some people or it may not 
please some people. The Chief Justice 
of India cannot be removed. No judge 
can be removed. Suppose you are not 
satisfied—I am taking a pure illustra
tion—suppose you are not satisfied 
with a particular appointment. You 
can at present move a vote of no-confi
dence in the Central Government as a 
whole, or you may pick out...

Shri K. K. Basn: The Home Minister.
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Dr. Katjo: Yes, the Home Minister, 
as you are so fond of him, all of you; 
and say all fine things about him and 
send him to the gallows. That is a 
different matter. My hon. friends could 
not think of these. They are trying 
to set up a Constitution unknown, 
namely, that in this particular matter 
the usual advisory channel should be 
interrupted, somebody else should 
be brought in, and that somebody else 
is not to be subject to the authority 
of Parliament. We have a phrase— 
sometimes judges have said it to me 
—this is not even a statable proposi
tion, what to say of an arguable propo
sition. It is not even a proposition 
which can be stated. It is so much 
devoid of— Î do not want to use 
any unparliamentary expression—

An Hon. Member: Commonsense.

Dr. Katju: Devoid of any sound 
sense. My hon. friend Mr. Basu...

Shri S. S. More: Who are the jud^s 
who said so? Sir, to strengthen his 
argument he mentions that certain 
judges have said this. We must know 
the quality of the judges.

Mr. Chairman: Order, order. It is 
his own opinion. He is only supple
menting it by referring to the obser
vations of some judges.

Dr. Katja: Please remember in the 
United Kingdom—I am not mention
ing the United Kingdom by way of 
any sort of precedent T^ich we must 
follow always—but in the United 
Kingdom, I understand, judges are 
appointed by the King or the Queen 
on the advice of the Cabinet, and that 
advice is given by the Prime Minister. 
And the Prime Minister consults the 
Lord Chancellor. Now, the Lord Chan
cellor himself is a member of the 
Cabinet. He is not a pucca man; he 
goes in and out of the Cabinet It is 
a political appointment; only the judge 
stays on permanently. There are the 
judges and the Chief Justice of Eng
land. So, I do not know of any prece
dent iK êre, in making appointments 
the constitutional head of the States 
goes outside the Ministry and say :̂
*I am going to consult AB or CD.*

There must be some limit to youi 
suspicion and to your casting asper
sions on the Ministry as a whole. Any 
moment you may come this side, as 
you hope to come this side some day.

Several Hon. Member: No, no.

Dr. Katjn: Then, what will hap
pen to you? You will all be tarred 
with the same brush with which you 
are tarring us; perhaps much more 
thickly.

Shri S. S. More: We cannot remove 
the mien appointed by you.

Dr. Kafja: Then I come to another 
point. I rather regret to have heard 
what my friend Mr. Basu said. He 
was talking of the Calcutta High Court. 
He said that the judges go to parties; 
they go to Government Houses and so 
on. He has made this very argument 
many times. Anyone may like to go 
to Rashtrapati Bhavan. What is the 
good of talking and talking in the old 
terms? Formerly, the Viceroy was the 
seat of executive power; the Grovemors 
in the Provinces were the seat of exe
cutive power. In both these places now 
our own man is the head of the State 
and if the head of the State, at cere
monial functions. State occasions like 
celebration of Independence Day, Re
public Day or some such other func
tions, invites judges, do you mean .to 
say that the judges should not go or 
accept the invitation? That will be the 
highest discourte^.

Shri K. K. Basa: Apart from the
ceremonial days, as the Mover him
self has said, are not the judges invit
ed on other days?

Dr. KatJa: Now, do not try to drag 
me; I have already been sufficiently 
dragged. I have got a table of rules 
for myself. The judges come to me; talk 
to me and we discuss about Bengali 
art, dancing, music, literature; discuss 
about Rabindra Nath Tagore and so 
on. Therefore, I say, please do not im
port anything by way of illustration 
from the days of old when the Viceroy 
and Governors were entirely different
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individuals. 1 object to this way of 
thinking; this suspicious way of think
ing. My hon. friend, who has gone 
away, says that the judge of a High 
Court is also a suspect. Of course, he 
may be a Hindu or a Muslim. He has 
got his sons. Therefore, do what? Trans
fer him and let him not remain in the 
same High Court for more than three 
years? In Allahabad we had a Justice 
in tĥ  High Court, Mr. Banerji, who 
was there continuously for 30 years; 
one of the greatest judges I have seen 
and come across. Many other have 
remained ftor ten, twelVe or fifteen 
years. According to my friend they 
must be transferred after three years 
It is very easy to say that. Now,  ̂
here is this great urge for regional 
languages. I do not know how far the 
public of any particular State wiU to
lerate the continuance of English as the 
court language. Therefore, supposin#2 
there is a gentleman from Tamil Nad.

Some Hon. Members: Say, Andhra

Dr. Katia: Alright I withdraw; I
will say Andhra. He should not serve 
in Andhradesh, I do not know what 
sort of reception he will receive in 
Tamil Nad when he goes there. Sup
posing you do not send him there and 
instead, put him in Bengal and Ben
gali litigations and files come before 
him. Will he ask for a translation in 
Telugu or in any other language? He 
does not know Hindi at present. Then 
after three years send him to Punjab. 
He will have to leam Punjabi. After 
three years,—he may continue in ser
vice for 12 years— ĥe will have to be 
sent to Gujerat or Maharashtra. He 
will have to leam the Marathi langu
age. It is ridiculous. It really makes 
me grief-stricken to hear this thing.

Shri Raghoramaiali: Now that the 
hon. Minister has been good enoû rh to 
refer to me, may I say that just as in 
the Supreme Court, every judge is not
necessarily familiar with every langu

age in this sub-continent and still we
carry on, the same thing should appl>
to the High Courts.

Shri S. V. Bamaswamy: The High
Court judge is not a magistrate to be 
transferred from court to court.

Dr. KaQu: I entirely dissociate my
self from and disagree with this senti
ment and the insinuation underlying 
it. In India by the grace of God, our 
judiciary has won a great name 
throughout India. They have continued 
in their own High Courts and there 
have been no transfers. There is that 
question which means transfers. This 
goes to say in a light manner that no 
judge should be allowed to serve in 
his own province because he cannot be 
trusted. I say this is not a proper insi
nuation against our own judges. That 
is all I have to say about this.

Shri Frank Anthony needs no re^ly 
because his usual practice is to make 
a speech and go away. Then comes 
my hon. friend’s suggestion about Part 
B States. Probably, Members know 
that on the 16th December, we have 
gazetted the rules by the President 
relating to the Part B States covering 
the entire field. If the hon. Members 
desire that this matter should be dis
cussed in Parliament, I shall see to 
it that a Bill is brought forward in 
the House. They are of the same 
nature. There is really no matter of 
urgency. If the House expresses a de
sire to discuss them, I will consider 
that and we wiU bring forward a 
parliamentary legislation.

Lastly, some hon. Members said that 
pension should be a minimum pension 
of Rs. 1000. I say that has not been 
the practice here. In one breath you 
say, social justice all salaries should 
be reduced. The Minister in the 
States—not in the Central Goveminent 
—are getting Rs. 1000 or Rs. 1200 or 
Rs. 750; in Travancore-Cochin proba
bly less.

Shri K. BL Basa: What about their 
illicit income?

Dr. Katja: These High Court Judges 
stand on a peculiar footing. I do no*: 
want to go Into all those traditions. T 
take it that it is the deeper conception 
of professional tradition in India The
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judges who had accepted office, were 
making large sums. About the late 
Lord Sinha and many others, I really 
do not know. I know, in Allahabad 
many people. Always large incomes 
were discarded and they accepted 
Es. 4,000 as salaries. A sum of Rs. 500 
does not make much of a difference. So 
far as pension is concerned, we have 
considered this. The pension has al- 
y/ays been Rs. 1,100. The only distinc
tion is that you cannot get pension if 
your service has been less than 7 years. 
I may assure the House one thinR. We 
shall take care to see, and we have al
ready set this practice in motion, that 
no one could be appointed a judge nf 
a High Court in any part of India un
less on an average he has at 
least to put in five years of service. I 
am not talking of exceptional cases 6 
months this way or that. Some Minis
ter or somebody shoving in some one 
as a judge for some time and then giv 
ing him a pension of Rs. 500/- for the 
rest of his life, up to 90 years, and the 
tax-payers continuing to pay all these 
years, is non-existent. So far as the 
amount of pension is concerned, it has 
been the standing rule here ever since 
High Courts were founded, namely 
£1,200 for an English judge, an Indian 
judge getting something like that. And 
we are continuing that. Therefore, 1 
do not want to take up any more time, 
but I was really rather sorry that aris
ing out of this Bill certain aspersions 
should have been cast on the 1ud.ici* 
ary, the methods of their appointment 
and that they were rather going do\\T".. 
That is not a fact.

Mr. Chalrmaii: The question is;
“That the Bill to regulate cer

tain conditions of service of the 
judges of High Courts in Part A 
States be taken into considera
tion.”

The motion was adopted,
Clanae 2— (Definitions).

Sbri K. K. Basu: I beg to move:
In page 1, line 16, after “President 

of India” insert “and nominated by the 
€!hief Justice of the High Court or by 
the Chief Justice of India or Parlia
ment by resolution”.

“Actual service” has been defined to 
include the time spent by a judge on 
duty as a judge or in the performance 
of such other functions as he may, at 
the request of the President of India, 
undertake to discharge. After the 
words “President of India” I want to 
add ‘‘and nominated by the Chief 
Justice of the High Court or by the 
Chief Justice of India or Parliament 
by resolution” .

As I have already said in my speech 
on the general consideration, my 
whole idea is to see that the appoint
ment of judges to discharge functions 
other than those of a judge should be 
restricted. In many of our Acts we 
make this provision that a judge 
should either preside over a Tribunal 
or somehow be connected with it or 
provisions are made where a Judge 
should be there. So, I quite visualise 
there may be occasions when judges 
have to be appointed for duties other 
than those of a judge, but I only want 
that such appointments should be 
restricted, and that such appointments 
should be made by the President on 
the suggestion of the Chief Justice con
cerned, or, if necessary, on a resolu
tion of Parliament. We have seen what 
has happened. Of course. Dr. Katju 
will say it is casting an aspersion. It 
is not a question of our casting any 
aspersion. It is what the people feeL 
Even in this case I give an example. 
In our parts there are judges about 
whose judicial capabilities there is no 
doubt. They are brilliant, first-class 
judges. But when they are appointed 
to other duties, for instance to enquire 
into the tramfare increase agitation  ̂ to 
enquire into police atrocities, or to 
enquire into such other things, it is 
often seen that a particular judge is 
appointed. Even the people have a 
feeling that if a special tribunal is to 
be appointed regarding certain allega
tions against the Government or the 
Ministry, this particular judge is ap
pointed. It may be because of his 
efficiency, but the people have develop
ed this feeling that by his close con
nection with the executive, by frequent 
appointments in such executive 
tribunals or such enquiry committees, 
he is more influenced by his «tecutive
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friends. Therefore, I want that if we 
need a High Court judge to be appoint
ed for a particular purpose, other than 
the function of the judiciary, he should 
be appointed on the nomination of the 
Chief Justice of the particular High 
Court or Parliament by resolution 
may do so. This is the only short 
point I want to make.

Mr. Chairman: Amendment moved:

In page 1 , line 16, after ‘"President of 
India” insert “and nominated by the 
Chief Justice of the High Court or by 
the Chief Justice of India or Parlia
ment by resolution.”

May I know the reactions of the hon. 
Minister?

Dr. Katju: I am unable to accept this 
amendment because it introduces a 
very novel and very dangerous princi
ple. My hon. friend now says that tiie 
President of India should not be able 
to act on his own authority. He should 
get the nomination made by the Chief 
Justice of the High Court or by the 
Chief Justice of India or by Parliament 
by a resolution. I suggest that all that 
has been said of the Ministers today— 
they have become accustomed to it— 
will in future be said in regard to the 
appointments made by the Chief 
Justice of any High Court or by the 
Chief Justice of India, because it would 
be suggested that so-and-so has been 
appointed by the Chief Justice, and 
all sorts of allegations will be made. 
I do not want that the Chief Justice of 
India or the Chief Justice of any High 
Court should be brought under public 
discussion.

So far as nomination by Parliament 
is concerned— m̂y hon. friend says this 
matter should be brought before 
Parliament by a resolution— t̂his is 
again, he will forgive me for saying 90, 
not a statable proposition.

Mr. Chairmaii: Shall I put the
Amendment to the vote of the House?

Shn K. K. B m : Yes.

Mr. Chairman: The question is:
In page 1, line 16, after “President 

of India” insert “and nominated by 
the Chief Justice of the High Court or 
by the Chief Justice of India or Parlia
ment by resolution.”

The motion was negatived.

Mr. Chaimuui: There are two amend
ments in the names of Shri N. C. 
Chatterjee and Shri Amjad Ali. The 
hon. Members are absent. Then, there 
is another amendment in the name of 
3hri K. K. Basu. Is the hon. Member 
moving it?

Shri K. K. Basu: I beg to move:
‘ In page 2, omit line 22.”

By this amendment, I seek to omitL
the words ‘joining time on return from
leave out of India*. I do not under
stand why such a provision is neces
sary in the present conteart. These 
things might have happened in the 
period when we had a large number of 
British judges. As long as vacations 
were meant for going home, they used 
to go there, and oftentimes it so hap
pened that they used to add two or 
three more days, so that they could 
enjoy the benefit of a full week. But 
now when we have mostly Indian 
judges,—there may be one or two for
eigners, and even these, we hope, will 
not be there in the near future—I do 
not understand why a provision of this 
nature is necessary. Therefore, I move 
that this phrase be omitted in clause 
2.

Mr. Chairman: Amendment moved:

“In page 2, omit line 22.”

Dr. Katja: I am in sympathy with 
what my hon. friend has said, and I 
would not like any Indian judge to go 
on leave out of India, for that has be
come meaningless at present. But we 
have got some judges who were enjoy
ing the benefit of this condition of 
service. Under the rules, they 
were entitled to some leave out of 
India, and here, that has to be
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guaranteed and porvided for. So, in 
framing this Bill, we had to take that 
into consideration. But 1 quite agree 
that when that generation is exhaust
ed, there would not arise any oppor
tunity or any occasion, when any such 
leave would be granted to any judge.

Shri K. K. Basu: Is it your idea that 
if you remove this provision, the 
guarantees, that you had given to the 
judges prior to the Constitution, would 
be violated?

Dr. Katju; Yes.

Shri K. K. Basn: In that case. I
would like to withdraw my amend
ment.

Mr. ChiUrman: Has the hon. Member 
leave of the House to withdraw his 
amendment?

Several Hon. Members: Yes.

The amendment was, by leave with
drawn.

Dr. KatJu: I beg to move:
( 1 ) “In page 2  ̂ line 12 . after 

‘means’ insert ‘the High Court at 
Rangoon’.”

(2) “ In page 2, line 15, after 
‘Part A State’, insert ‘and in
cludes a High Court which was 
exercising jurisdiction in the cot- 
responding Province before the 
commencement of the Constitu
tion’.”

(3) “In page 2, line 35, omit ‘in 
a Part A State’.”

My first amendment is intended for 
this purpose. We have got one judge 
who was transferred from Burma to 
Allahabad. It was done on the occasion 
*when Burma was a part of the British 
Empire, and the transfer was made 
with consent. So, that judge has to be 
provided for. ,

The same really is the reason for the 
other amendments also, which seek to 
treat all the High Courts od one and 
the âroe basis.

Mr. Chairman: The question is:
“In page 2, line 12, after ‘means’ 

insert ‘the High Court at Rangoon’.”
The motion was adopted,

Mr. ChainnM; The question is:

“In page 2, line 15, after ‘Part 
A State’ insert ‘and includes a 
High Court which was exercising 
jurisdiction in the corresponding 
Province before the commence
ment of the Constitution’.”

The motion wa% adopted,

Mr. Chairman: The question is:
“In page 2, line 35, omit ‘in a 
Part A State’.”

The motion was adopted,

Mr. Chairman: The question is:
“That clause 2. as amended, 

stand part of the Bill.”

The motion was adopted.

Clause 2, as amended, was added to 
the Bill

Clause 3 was added to the Bill,

Clause 4— (Leave account etc,)

Sliri IL K. Basa: I beg to move:

(1) In page 3, line 8, for “one- 
forth” substitute “one-eighth”.

(2) In page 3, line 13, omit “double” .

My first amendment relates to the 
time spent by him on actual service. 
Instead of ‘one-fourth’, I want to put 
it as ‘one-eighth*. The second one is 
regarding the compensation for vaca
tion not enjoyed. Here it is said that 
“as compensation for the vacation not 
enjoyed, a period equal. to double the 
period by which the vacation enjoyed 
by him in any year faUs short of one 
month” . I want to delete the w rd  
“double” . I find support in this in the 
introductory speech of the Home Minis
ter—I do not know if he will stick to
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it. Judges have been enjoying holi
days not commensurate with those en
joyed by other public servants. What
ever might have been the conditions, 
because we know the British Judges 
were there and they wanted long holi
days. But now—as he said, in some 
Hi^h Courts, our judges of their own 
volition have reduced the holidays they 
enjoy. Therefore, I feel that this 
special advantage which is not given to 
other types of public servants should 
not be extended to judges— ŵhen some 
of them have already cut so many 
holidays. If they toe  asked to serve 
on a committee on account of which 
they could not enjoy, the vacation, 
they can only be compensated for the 
period they have not been able to 
enjoy. Why should there be double 
the period? If he enjoys a certain 
period of vacation and if he is put on 
some other work and thereby he does 
not enjoy the vacation, he should not 
get double the period by which the 
vacation enjoyed by him in any year 
falls short of one month. Therefore, 
I would say that in the present context 
of things and in view of the reduced 
holidays, we expect our public servants 
to be public-spirited and work in the 
interests of the country. The judges, I 
should say, are the most respected and 
superior type of public servants. They 
should enjoy the same benefit or suffer 
the same privation, if I may say so. I 
understand some of the judges have 
already reduced their holidays. So I 
urge the Home Minister to accept my 
amendments.

Mr. Chairman: Amendments moved:
(1) page 3, line 7, for “one-fourth” 

substitute “one-eighth” .
(2) In page 3, line 13, omit 

‘̂double” .
Dr. Katja: I am imwilling to accept 

these amendments for a number of 
jreasons. The first one is that it means 
a departure from a very long-standing 
practice. The second is that while on 
paper, it looks very large, namely, 
granting a judge leave to the extent of 
one-fourth of the time spent by him on 
actual service, there are several provi
sions here which take away a great

deal, for all practical purposes, from 
the generosity of this rule. Now, you 
take, what we call, service for pension.
I refer to the clause which has just 
been passed—clause 2, sub-clause (h):

“Service for pension includes 
actual service”.

namely, when you are actually serv
ing, and the second, *

“one month or the amount 
actually taken, whichever ’ 
of each period of leave on >vOl al
lowances”.

Now that means a judge may be 
entitled to a maximum of three years 
leave, but if he does take that, that is 
not counted for pension. The result has 
been that very few judges have taken 
this maximum three years’ leave. They 
do so when they are compelled by 
some very overriding reason, either 
because of their illness or because of 
some urgent, domestic reason or some
thing like that. Then you have the 
allowances. For the first month of 
leave, the salary is Rs. 4,000, for the 
second and third month of leave, it is 
Rs. 2,200 or thereabouts. Then there is 
a break. For this three years* leave— 
you cannot exceed three years— ŷou 
are only allowed half allowances. If 
you want Rs. 2,200, it is cut down real
ly to 18 months. Out of these 18 
months, you have only got Rs. 4,000 for 
two months. Calculating on that basis, 
you can only get 6 months. So I would 
request my hon. friend, as a member 
of the Bar, not to insist on this. Let 
the present procedure stand. It is 
very satisfactory to the judges and 
they like it. It has stood the test of 
time for a hundred years.

Shri K. K. Basu: At his request, I
beg leave of the House to withdraw 
my amendments.

The amendments were, by leave, 
withdrawn.

Mr. Chairman: The question is:
“That clause 4 stand part of the

Bill” .
The motion was adopted.

Clause 4 was added to the Bill.
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Clause 5 —(Aggregate amount of 
leave etc,)

Shri K. K. Basu; I beg to move:
(1) In page 3, Une 2 1 , for “three 

years’’ substitute “one-twelfth of the 
period spent by him on actual service 
Or three years whichever is greater” ;

(2) In page 3, line 31, for “five 
months” substitute—“three months”:

(3) In page 3, line 32, for “ sixteen 
months” substitute “ten months”.

In the first of these three amend
ments, I have suggested one-twelfth of 
the period. Of course, as the Home 
Minister just now said, there may be 
difficulties in calculating the pension. 
But if a judge has b^n really in ser
vice for a period of seven or eight 
years, and if leave is allowed for three 
years, it would not be fair for that 
amount of leave to be sanctioned to 
him. Therefore, I have tried to put in 
a period of one-twelfth, as in the case 
of other sections of the public service 
including magistrates and others. If 
a judge is there only for a period of
6 or 7 years, he is not entitled to enjoy 
the benefit for three years. The period 
should be limited to one-twelfth of the 
period of his service. In the case of 
judges who may be in the Bench for 
16 years or so, the case is different, 
and they can be allowed such a period.

In the second amendment, I have 
reduced the period to three months. As 
I have said before, it is more or less 
the reiteration of the same argument 
The period allowed—five months and 
sixteen months— l̂ooks disproportionate 
when compared to the facilities enjoy
ed by other members of the public ser
vice. Of course, the Home Minister 
said that it is the continuation of the 
old system, but he forgets that on the 
26th January, 1950, our coimtry has 
adopted a Constitution which made 
many changes. We also expect many 
changes in the future. Those who are 
drawing high salaries may not be 
drawing them at some time in the 
future. Whatever it may be, th  ̂ con
ditions in our country are changing.

and will change. Therefore, there is 
no point in saying that so long as the 
condition given in 1865 or earlier than 
that period, stands, that condition 
must be continued. When we expect a 
change of structure, when we accept 
a new welfare state to be built up, we 
should also feel that the judges should 
not enjoy those benefits which look 
rather disproportionate to those enjoy
ed by other sections of the public ser
vice,— f̂ar less,—the common m«i. 
Iliat is why I want these two latter 
amendments also to be adopted.

Mr. Chairman: Amendment moved:

(1) In page 3, line 21, for “three 
years” substitute “one-twelfth of the 
peridd spent by him on actual service 
or three years whichever is greater.”

(2) In page 3, line 31, for “five 
months” substitute “three months”

(3) In page 3, line 32, for “sixteen 
months” substitute “ten months”

Dr. Katju: My hon. friend has very 
kindly agreed to my request to with
draw his amendments to clause 4. Now 
also I shall make the same request to 
him. The whole structure is ;this. 
There is a sort of an account opened 
in favour of the judge just as you have 
the credit account in banks. The Ac
countant-General keeps that accoimt. 
Supposing on that basis, a judge has 
two years’ leave outstanding to his 
credit, we, say “You cannot be paid 
for more than sixteen months at any 
time. But please remember that if you 
take that leave which is due to you, 
for the first month, you will get Rs. 
4,000, for the remaining four of five 
months, you will get only Rs. 2,000 and 
for the remaining ten months you wiU 
get only Jls. 1 ,100.” This is a financial 
check, which is so great in practice 
that no judge ever applies for that 
leave, unless he is driven to do it. 
There is also other check, namely,-Uie 
calculation of his leave for pension 
purposes. These two checks or counter
checks work in such a strong fashion 
that the so-called liberality of it never 
really comes into operation. It is only
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for contingencies. There may be ex
ceptional cases where a man may be 
so ill with cancer or some sort of lung 
disease and the doctor says, “You must 
remain in hospital for twelve months.” 
So, in those cases even Rs. 1,100 may 
or may not be sufficient Otherwise, he 
will have to go out. My hon. friend 
may trust me to see to it that it is real
ly not causing any great loss to the 
public exchequer. Please also remem
ber that so far as the leave rules are 
concerned,—I am not quite familiar 
with the rules— t̂hree or four years’ 
leave could be accumulated. Then 
there is half-pay leave up to two 
years, and then therp is unlimited 
leave without pay for another three 
years. I am quite conscious of the fact 
that long vacations make a great deal 
of change, but so far as judges are con
cerned, there are some of them—elder
ly people— ŵho may fall ill, and they 
may be entitled to go on leave. If they 
are entitled to that leave, let them 
have it.

I repeat again, the rule has stood 
for a very long time and it Has caus
ed no harm to anybody.

Sliri K. K. Basu: I request that my 
Mnendments may be put to the House 
and a voice vote taken.

Mr. Cbainnaii: The question is;
In page 3, line 21, for “three 

years” mhstitute “one-twelfth of 
the period spent by him on actual 
service or three years whichever is 

 ̂ treater” .

The motion was negatived.

Mr. Chairmam: The question is.

In page, 3, line 31, for “ five 
months” substitute “three months” .

The rriotion was negatived.

BIr. CMrnuui: The question is:
In page 3, line 32, for “sixteen 

months” substitute “ ten months”

The motion was negatived.

B lr. C hairm an : The question is:
“That clause 5 stand part of tĥ

Bill.-
The motion was r.aopted.

Clause 5 was added to the Bill. 
Clauses 6 to 13 were added to the Bill.

Clause 14.—{Pension payable to 
judges)

S h ri K. K. Basn: I beg to move:
In page 5, line 2, for “twelve

years” substitute “eight years.”

I have sought to reduce the period 
from 12  years for earning the maxi
mum pensionto eight years. My idea 
is this. Since you have made it a 
condition that our judges should retire 
at the age of'"sixty our forms of edu
cation being such, it would be hardly 
possible for any person to come to 
the top, except in the case of excep
tional genius, at an early age. In 
many cases, the judges are appointed 
not before they reach the age of 50 or 
52 years. Therefore, I wanted by this 
reduction, that there might be possi
bilities of getting better men and it 
would obviate the difficulties expe
rienced by Grovemment in getting good 
persons. Otherwise, they would re
fuse to serve on the Bench. My idea is 
that if you reduce the period from 
twelve years to eight years, we can 
get a good many persons who would, 
normally in the present context, not 
be prepared to serve Government be
cause of the conditions laid down in 
the Constitution. This is the point I 
want to make.

M r. C hairm an: Amendment moved:

In page 5, line 2, for “twelve years” 
substitute “eight years” .

br. Katlo: Mr. Chairman, I fear
that my hon. friend is labouring under 
a misapprehension. This clause has to 
be read as a whole and this clause 
provides the period for earning the 
right to pension. Three contingencies 
are provided. Either you serve for
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twelve years or you retire at the 
superannuation age or you are medi
cally certified to be unfit to render 
service. The idea was, supposing a man 
is employed as a judge at the age of 45. 
The moment he puts in a service of 
12 years and reaches the age of 57, it 
is open to him to tender his resigna
tion and then say, ‘I have earned my 
pension, I want to go’. If my hon. 
friend’s amendment were to be accept
ed, the result would be that at the ex
piration of eiight years of service, 
which means 45 plus 8, i.e., 53, at the 
age of 53 he tenders his resignation to 
the President and walks away with his 
pension. What I am anxious is that 
we should have the benefit of the ex
perience and learning of every judge 
at least for twelve years if he is with
in the age of superannuation. If a 
Judge is appointed at the age of 45, 
then, I think the country is enlftled to 
expect that he may serve, unless he is 
declared medically imfit, for at least 
twelve years. I do not want that he 
should have us in the lurch and go 
away. If we appoint him at the age 
of 48 he may retire at 60. We want 
to have him there tiU the age of 
superannuation

Shri K. K. Basn: Is it your idea 
that as in the case of the Civil Service 
where he earns a pension as soon as 
he puts in a service of fifteen years, a 
similar provision is to be made saying 
that after putting in twelve years he 
may retire?

D r. K a tlo : T es

Shri K. K. Basa: Then I was wrong. 
I would withdraw my amendment.

The amendment was, by leave, 
withdrawn.

Mr. Chaimuui: The question is;

**That clause 14 stand part of 
the Bill.”

The motion was adopted.

Clause 14 was added to the Bill

Clauses 15 to 25 were added to the
BUI

F irst S ch edu le

S h ri K . K . B a n i: I beg to move:
(1) In page 7, line 20, for “seven 

years” substitute ‘'five years” .
(2) In page 7, line 24, for “seven”, 

substitute “five”.

In page 7,—

(i) in line 31, for “shall be classi
fied as follows:—” substitute “shall 
include service as a Judge and/or Chief 
Justice in any High Court.” , and

(ii) omit lines 32 and 33.

As I said in my introductory speech, 
I am against the provision of no mini
mum period that a judge should serve 
for earning his i)ension. I want to 
reduce the period to five years from 
seven. The Home Minister has him
self suggested that no man should be 
appointed as judge who is not in a 
position to serve for five years at least. 
There may be very seldom occasions 
where this is not possible and you have 
made special provision for retired 
judges being re-appointed, irrespective 
of the age. There may be occasions 
when in a particular High Court there 
is all of a sudden a necessity for the 
appointment of many judges fer a 
short time and you may not be able 
to find enough people to fill the posts, 
you may get a judge transferred from 
another High Court. Supposing a 
judge is not available for the Punjab 
High Court......

Mr. C h airm an : Why Punjab?

S h ri K . K . B asa : Let it be CalcutU, 
I do not mind. So many impcnrtani 
judges and the Chief Justice for the 
Punjab have come from outside. We 
have provided for such transfers of the 
High Court judges, and so we can 
get any of the judges of the High 
Court transferred to meet the situation 
and there is also a provision to appoint 
retired judges as judges for a short 
time. I do not see therefore the object



5669 High Court Judges 24 APRIL 1954 (Conditions of Service) BiV 567O

[Shri K. K. Basu]
of making the provision here that a 
person will be entitled to earn a basic 
pension only if he has at least put in 
seven years of service as judge or an 
ad hoc pension if below the period. In 
view of the peculiar conditions here 
that many of our i)ersons do not attain 
eminence before they are advanced in 
age, I suggest that the minimum period 
of service should be reduced from 
seven to five years. We have a feeling 
that these provisions for doing stway 
with the minimum i>eriod are brought 
forward to accommodate the judges 
who are executive minded. It is not 
a question of what he thinks about a 
judge, but it is a question of what the 
people feel about our judges, which is 
the criterion for our having the judicial 
service. As I have accepted some of 
the Home Minister’s suggestions, I 
request that he will also accept these 
amendments of mine.

Mr. Chairman; Amendments moved:
(1) In page 7. line 20, for ‘seven years* 

substitute ‘five years*.

(2) In page 7, line 24, for ‘seven* 
^hstitute ‘five’.

(3) In page 7,—
(i) in Une 31, for “shall be 

classified as follows:—” substitute 
"shall include service as a Judge 
and/or Chief Justice in any High 
Court.” ; and
(ii) omit lines 32 and 33.

I>r. Katju: There is no question of 
bargaining in these matters. I-iet me 
put before the hon. Members the pen
sion structure. The pension structure 
is, firstly, if you have seven years of 
service and you then retire, you earn 
what is called the ‘basic* pension of 
Rs. 5,000.

12 N d o n

To that basic pension as a puisne 
judge is added for each year of service 
Rs. 470. If you have a little pencil 
and paper before you Rs. 5000 plus 
Rs. 3,000 or Rs. 2,000 odd will give you 
about Rs. 600 to Rs. 700 a month. If

you complete eight years of service 
then you get a double advantage. Rs. 
470 remains where it is, but for 8 . 
years of service you get an additional 
Rs. 1,000 added to your basic pension, 
namely Rs. 600. If you put 9 it be
comes 7; if you put 10 it becomes 10. 
But 10 is the maximum. To Rs. 10,000 
as the basic pay if you serve for 12 
years you will get Rs. 10,000 basic pay 
plus Rs. 470 X 12. There again there 
is a maximum of Rs. 16,000. On the 
top of all this: supposing you do not 
put in 7 years* service, you put in only
6 years* service, then this rule 
Rs. 5,000 basic pay and Rs. 470 annual 
increment does not come into opera
tion at all. You get Rs. 6,000 as fixed 
sum for your being a judge.

My hon. friend's scheme is entirely 
different He says, make it from 7 to 
5, give him a basic pay of Rs. 5,000 
and give him no annual increment.

Mr. Chairmaji: I doubt if the hon. 
Member wants to convey that there 
should be no annual increment.

Shri K. K. Basu: I said instead of
7 years five years should be the period
which entitles a judge to earn the 
basic pay. ’

Dr. Kaija: Mr. Chairman, there is 
an amendment in his name—I do not 
know whether he is going to oress it. 
It is amendment No. 31 suggesting the 
omission of lines 32 and 33.

Mr. Chairman: I take it that the 
hon. Member does not want to press 
it. It will mean that the annual incre
ment will be stopped. The amendment 
as moved has that effect.

Shri K. K. Basu: If he accepts 
Amendments Nos. 19 and 20, 21 and 
22 will not be necessary.

Mr. Chairman: Then I take it that 
if the first two amendments are ac
cepted, he would not press the remain
ing ones.

Shri K. K. Basu: I think the purpose 
of my amendment No. 21 is not the 
same. 19 and 20 are the same, and
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I want to reduce the period from seven 
years to five years.

In 21 I say that there should not be 
any difference between the Chief 
Justice and other judges and therefore 
in 21 I say that his service as judge 
including as Chief Justice of any High 
Court, or whatever it may be, should 
be taken into consideration in deter
mining his additional period of service. 
I never dispute that a judge is entitled 
to earn additional pension if he puts 
longer years of service than the mini
mum period for which he is entitled to 
basic pension.

Mr. tnialrman: We have got it under 
Clause 5— t̂he question about the en
hanced pension.

Dr. KaQu: Mr. Chairman, this Bill 
as it stands and the i)ension structure 
have been very carefully worked out 
and is an improvement on the old 
standing practice. Let me repeat it 
once again. We want to have our 
judges to serve for long periods of 
lime; at least a nfinimum oI seven 
years. It will be the concern of the 
Government to see that the judges are 
appointed on a ten or eight year basis 
normally. In order to induce them to 
come while they can put in seven 
years we say: if you come in seven 
years you will get Rs. 5,000 basic plus 
seven times Rs. 470/-. My hon. friend 
reduces it. He says make it five. The 
result will be that a judge may come 
when he is 54. What is the difference 
if he comes for five years and then he 
gets Rs. 5,000 ba îc and five times 
Rs. 470 which will be Rs. 2,?50? The 
total p̂  Asion that he will get will be 
Rs. 7,350. I do not want to be so gene
rous. What I say is this: if you serve 
for less than seven years, you will get 
a lump pension of Rs. 6,000 a year.....

Shri K. K. Basu: That applies only 
for a few years.

Dr. Katju: That will be a matter for 
the appointing authority. He will 
see to it that no one is appointed 
unless he can serve for 4, 5 or 6 years. 
109 P.S.D. '

Unless there is—I repeat it for the 
fourth time—some very exceptional 
contingency, the House may take it 
from me that short-term appo/intments 
will not be made. But there may be 
something, some problem and there 
may be a man of exceptional eminence. 
The High Court may be confronted 
with an exceptional class of litigation 
in which one particular advocate may 
be very proficient. I cannot say which. 
But we want judges to serve at least 
seven years and we do not want to 
lessen the attraction. The net result 
is this: that in the pension of Rs. 6,000 
a year we have provided, my hon. 
friend wants to add another Rs. 1^00 
to which I am not willing to agree; 
that is what it comes to and the whole 
structure stands. In justification of 
this I say this: Up till now unless a 
judge serves for seven years, he was 
not entitled to get a single penny. Mr. 
Chairman, you may be aware of such 
instances. For them we are providing 
Rs. 6,000. Otherwise, the old ^ucture 
stands and there is no reason why we 
should interfere with it in any parti
cular way.

Mr. Chairman: I put the amend
ments to the House.

The question is:
(1) In page 7, line 20, for 'seven 

years’ substitute ‘five years’

The motion was negatived,

Mr. Chairman: The question is:
In page 7, line 24, for ‘seven" 

substitute ‘five’.”
The motion was negatived.

Mr. Chairman: The question is:
In page 7,—

(i) in line 31, for ‘shall be clas
sified as follows:—’ substitute “shall 
include service as a Judge and/or 
Chief Justice in any High Court” ; 
and

(ii) omit lines 32 and 33
The motion was negatived.
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Skri K. K. Basu: Sir, I beg to move: 

In page 8,—

(i) Omit line 5.

(ii) in line 6, omit ‘Grade II’.

and No. 2. and the last amendment also 
relating to the omission of sub-clause 
9. I beg to move:

In page 8, omit lines 20 to 24.

Mr.* Chairman: Is he moving his 
third amendment also?

StiH K. K. Basu: Yes, Sir. I beg 
to move:

In page 8, line 18, for “Rs. 
20,000” substitute “Rs. 16,000”.

The first point is very short and 
simple. My whole idea is that so far 
as pensions are concerned there should 
not be any difference between a judge 
and a Chief Justice of a High Court. 
You, Sir, have been in the Constituent 
Assembly which framed the Constitu
tion after much deliberation, and there 
we have deliberately scaled down the 
difference in the pay only lo five 
hundred rupees. That is because we 
feel that Chief Justices have to per
form more or less the same work as 
other judges, apart from some execu
tive or administrative work, and there
fore we feel that there should not be 
much difference between tEe two. 
Formerly, excepting in- one or two High 
Courts, no Itidian was appointed as 
Chief Justice. It was as late as 1918 
or 1919 that Sir Shadi Lai was ap
pointed as the' Chief Justice of the 
Lahore High Court, the first Indian to 
be appointed as Chief Justice. Though 
we had brilliant' Indian judges they 
were never appointed as Chief Justices. 
In 1934 the Britishers appointed in the 
Calcutta High Court a gentleman as 
Chief Justice who had served in a

country court in England or the Isle 
of Man or something like that, who 
knew very little of the legal principles. 
In the British days the Chief Justice
ships were meant for Englishmen and 
therefore they kept a wide gap be
tween the salary of the Chief Justice 
and that of other Judges. And the 
Chief Justice of the Calcutta High 
Court used to get Rs. 6,000 in com
parison to the Rs. 5,000 that the other 
Chief Justices were getting. Whert 
our Constitution-makers deliberately 
scaled down this difference to only 
five hundred rupees—that is, Rs. 3,500 
for a judge and Rs. 4,000 for a Chief 
Justice—I do not see why any diffe
rence should be there in the pension. 
Because after retirement it does not 
matter whether one was a Chief 
Justice or an ordinary judge. The 
fact is that he had been on tlTe Bench 
of a High Court and has rendered 
service in the capacity of a judge of 
a High Court. Therefore I have 
moved this amendment so as to see 
that there is no classification or class 
among judges. They should all be put 
together and this classification should 
not be tKere. We havs he classifica
tion between Chief Justice and other 
judges only for the purpose of certain 
administrative duties and for being at 
the head of a particular High Court.

In the last one I reiterate the same 
point. Whatever the period, he is 
entitled to draw a pension. I shall 
give one example. I may be wrong 
about what transpired. But Shri 
Lakshmipa’t Jha served only for two 
years. It is talked about that the 
Bihar State Government did not like 
the other seniormost judge of the 
High Court, who has a claim to be 
appointed as Chief Justice, to be ap
pointed. And they prevailed upon the 
Advocate-General of the Slate to 
accept the post. And he served only 
for two years and a few months. The 
information may be wrong, but people 
in Bihar openly talked about it. Wo 
must guard against the seniority of 
people being overlooked. It is not a
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<luestion of a judge commT!ling a mis
take. It may be in the interests of the 
Bihar State that Shri Lakshmipat Jha 
had to be appointed. The hon. the 
Home Minister may say that there 
may be occasions when certain per
sons have to be appointed. But I 
shudder to think that persons who are 
not nearing the age of superannuation 
should not be available in the whole 
of India. Our country can boast of 
fine examples of legal luminaries on 
the national or internation^ forum. 
The whole idea must change. It? is 
the feeling of the people which must 
be taken into consideration, and du  ̂
to outside pressure somebody should 
not be shoved in because they do not 
want to consider the claims of the 
other man.

I therefore urge upon the hon. 
Minister to accept the proposition. If 
we can only get a person who is fifty- 
eight and a half there is no point in 
appointing him because he will hardly 
serve for two, two and a half or three 
years. We can go the whole length of 
the country to find out a suitable per
son. Considering the prestige of our 
country and the feeling and the rights 
that the people expect to êt from the 
independence of the judiciary, I sub
mit that this principle should be ac
cepted that no person should be ap
pointed who is nearing superannuation 
and the right to earn pension should 
not be there.

This is all the submission I have to 
make on this.

Mr. Chairman; Amendments moved:

(1) In page 8,—,

(i) Omit line 5.

<ii) in line 6r-07mt “Grade II” .

(2) In page 8, omit lines 20 to 24.

(3) In page 8, line 18, for “Rs. 20,000” 
substitute “Rs. 16,000”.

Dr. Katja: Which is that amend
ment?

Mr. Chaiifman: Amendments num
bers 22, 23 and 24. He wants to re
move the distinction between Chief 
Justice and Judges in the matter of 
pension.

Dr. Katju: I do not really under
stand what my hon. friend has said. 
It has nothing to do with the amend
ments.

Mr. Chairman: The amendments 
relate to pension. He says that there 
should be no difference between the 
Chief Justice and Judges.

Dr. Katju: Does he really desire that 
there should be no distinction between 
the Chief Justice and Judges?

Shri K. K. Basa: Why have these 
classes? The British for their own 
purposes paid the Chief Justice 
Rs. 1,000 more, but here according to 
the Constitution there is only a diffe
rence of Rs. 500.

Dr. Katju: Even in olden days in 
the Calcutta High Court the difference 
was Rs. 2,000, therefore, it was very 
striking. But, in ihe place from which I 
come, the difference is Rs. 1,000—the 
Chief Justice Rs. 5,000 and all the 
judges Rs. 4,000. But, the distinction 
in pension has always been there. The 
pension paid to a judge was £ 1 ,200; 
to a High Court judge it was £1,500 
and in the Calcutta High Court it was 
£1,800. Now, to suggest that the dis
tinction between the pension of Chief 
Justice and a judge should be aboli
shed, seems to be a remarkable propo
sition. Secondly, please remember, 
that while on the judicial side there 
is no distinction between a Chief 
Ĵustice and judge; when they hear a 

case the voice of both prevails equally, 
but outside, when they are off from 
the court, the burden of justice, ad
ministration Of iower courts and the 
High Courts falls on the Chief Justice. 
The Chief Justice discharges very 
onerous administrative duties. I know 
from personal knowledge that the 
Chief Justice has to work in discharg
ing these administrative duties for 
something like two hours every day.
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Apart from the distinction of the office, 
there is this additional responsibility 
for which, I think, a higher salary is 
paid and the pension he is entitled to. 
This distinction has to be made. It will 
be a sort of revolutionary thing to say 
that for pension purposes only the 
Chief Justice and the judge should be 
ranked together, to which I cannot 
agree (Interruption).

Mr. Chairman: Ordei;, order. The 
question is:

In page 8,—
(i) omit line 5.
(ii) in line 6, omit ‘Grade II’.

The motion was negatived.

Mr. CSiaimuui: The question is:
In page 8, line 18, for ‘Rs. 20,000* 

substitute ‘Rs. 16,000*.

The motion was negatived.
Mr. Cliairmaa: The question Is:

In page 8, omit lines 2 to 24.
The motion was negatived.

Mr. Chairman: Shri Tek Chand is 
not here.

Dr. Katju: I beg to move:

“In page 9, line 12, for ‘exceed-
• iiig’ substitute ‘such additional pen
sion together with the additional or 
special pension, if any, to which 
he is entitled under the ordinary 
rules of his service shall exceed’.”

This amendment, Sir, is purely for 
the purpose of clarification. When a 
judge is appointed from the Service, 
on such appointment he becomes en
titled to an increase' in his pension. 
He is getting a certain salary as a 
subordinate judge. When he becomes 
a district judge, he gets an annual in
crement in his pettision. When he 
becomes a Judge of High Court, he 
becomes entitled to another annual 
increment. There was an idea in our

mind that we may not be mtsunfler- 
stood. Anybody may ask: “Well,
we are entitled to both the increments— 
number one as a Judge in the District 
Court and number two, as Judge in the 
High Court.” This amendment is in
tended to clear the point that these 
two annual increments are to be 
added together and must not exceed 
Rs. 500 a year and a total of Rs. 2,500. 
This is purely a clarification.

Mr. Chairman: The question is:
“In page 9, line 12, for

‘exceeding* substitute ‘such addi
tional pension together with the ad
ditional or special pension, if any, 
to which he is entitled under the 
ordinary rules of his service, shall 
exceed’.”

The motion was adopted.

Mr. Chairman: The question is:
“That the First Schedule, as 

amended, stand part of the Bill.”
The motion was adopted.

The First Schedule, as amended, was 
added to the Bill.

Second Schedule was added to the 
Bill.

Clause 1 was added to the Bill.
The Enacting Formula and the Long 

Title were added to the Bill.
Dr. Katju: I beg to move: ,

“That the Bill, as amended, be 
passed.”

As there is some time, hon. Members 
who were very anxious to sioeak on 
the first reading, may now have an 
opportunity of benefiting the House 
with their views.

Mr. Chairman: Motion moved:

“That the Bill, as amended, be 
passed.”

Shri Joachim Alva; I support the 
main principles of the Bill. This Bill
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has really come in time in the sense 
that the High Court Judges shoulct not 
be made footballs of our party poli
tics. They should be treated a& roses 
in the garden of our Constitution. 
They should be above reproach. They 
should not speak; they should not lend 
their ears and their tongues off the 
Bench.

It was particularly distressing to 
hear my hon. friend Shri Frank 
Anthony. He forgets that in his 
spiritual lands of the United Kingdom 
-and the U.S.A., controversies have 
arisen in regard to the appointment of 
judges, more vociferous than have 
ever occurred in this country. When 
the late President Roosevelt appointed 
a series of judges on the Supreme 
Court Bench of the U.S.A., there was a 
terrible controversy. When the late 
Lloyd George sent Lord Reading, then 
Lord Chief Justice of England, as the 
Viceroy of India, it was condemned as 
a political appointment. I remember, 
reading as a school boy, a paper 
attacking the appointment and contain
ing details of the Marconi affair, a 
famous controversy with which the 
name of Lord Reading was associated. 
Yet my hon. friend Shri Frank Anthony 
did not seem to remember that the ap
pointment of the Lord Chief Justice 
as the Viceroy of India was attacked 
at that time.

Judges are human beings. They 
should be paid well. They should be 
above worries. They have their 
family affairs; they have got v.'ives 
and children.

Some Hon. Members: Family Affairs?
Shri Joachim Alva: As I said, they 

should not lend their ears and tongue 
for discussing legal disputes off the 
Bench. They cannot also go about 
pressing their personal claims. I am 
glad that the hon. Home Minister has 
brought this Bill. I would have liked 
to see him even for one day sitting on 
the Bench of a High Court or the 
Supreme Court. With his varied ex
perience and career as a great politician, 
as a ffrpat sfatf̂ sman anH a g’*eat 
lawyer from the time of the Meerut 
Conspiracy case which he argued so

ably, I would have been happy to see 
him on the Bench in any court.

Shri Velayudhan: (Quilon cum Mave- 
likkara—^Reserved—Sch. Castes): You
are contradicting yourself. .

Shri Joachim Alva: I am not con
tradicting; please don’t interrupt. I 
say in the sense that the best talents 
of the lawyers and Ministers should 
be enlisted for these offices. It is no 
doubt true that one of our great Legis
lators, a former Member of the Central 
Legislative Assembly the late Shri 
Abhyankar, when he was put up before 
a Nagpur Tribunal, for disqualification 
as a practising Barrister, declared 
thus: “ 1 would like to be a man 
amongst lawyers and not a lawyer 
amongst men” . This should be the prac
tice, the tradition of our lawyers. 
They should not be contented with 
merely amassing fortunes. They 
should not be content with merely 
increasing their bank balances. The 
time has come in their career when 
their services should be placed at the 
disposal of the State.

We should not break the golden rule. 
As far as possible, no Governor’s posts 
or Ambassador’s posts or other high 
appointment should go to the Judges 
I may say that I appreciate one point 
made by Shri S. S. More. In clause (4) 
of article 148, it is provided that the 
Comptroller and the Auditor-Greneral 
shall not enjoy any other office. No 
doubt, in exceptional cases or in many 
causes, ‘judges oan be honoured with 
Commissions or Enquiries or even 
Committees.

They shall not be deflected from one 
post to another, or upto the posts of 
Governors. We had the ease of a 
retired Supreme Court Judge being 
appointed to a Grovemorship. He was 
a man of exemplary behavior and 
character, and I have nothing to say 
against his patriotism, but I do hope 
that it will be the last case. I mean 
Shri Fazl Ali who earlier acquitted 
himself well in the Naval Mutiny In
quiry Commission in 1947 and also as 
Governor, and now in the most im.- 
portant appointment as Chairman of 
the States Reorganisation Commissio*.
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[Shri Joachim Alva)
I would say that we do not want 

also to have political judges. Judges 
can indulge in harmless political 
maxims, but they shall not indulge 
in political controversies. Today, the 
judges, some of them, are apt to lend 
their ears and also to wag their ton
gues on political controversies. The 
day our judges do that, the foundations 
of our State will be broken up. They 
are our guardians; they are the roses 
in our Constitution. We shall respect, 
and we shall not trample upon these 
roses. We shall smell the scent of 
these roses, but they must take more 
precaution in keeping themselves aloof 
from political controversies, and above 
all in not lending their ears to such 
controversies. They should have the 
reputation of being above corruption. 
Very few judges have been accused of 
corruption, but our judges are expect
ed to set up the highest standards.

Sir, you may permit me one minute 
more. I recall the great trial of one 
of our greatest leaders Dr. Syama 
Prasad Mookerjee, along with that of 
Honourable Members Shri N. C. Chat
ter jee and Shri Nandlal Sharma. I was 
present there and the memory of that 
trial shall for ever be impressed in my 
memory. When the Solicitor CJeneral 
to Government stood up before 
the five honoured Judges, headed by 
the ex-Chief Justice, rishi-like Patan- 
jali Sastri, and said: “You are making 
a political trial” , all the Judges hit 
hjm and said: “Will he withdraw?*’,
and the Solicitor General, Shri Daftari 
had to withdraw and say: “My Lords, 
I am sorry” He said it t̂ îce. That 
shows that arguments put forward by 
my hon. friend Shri Anthony reveal 
where in the boot lies. Even when the 
highest law officers have erred, the 
judges of the Supreme Court have V.it 
back. When Shri Daftari said “You 
are making political capital out of this 
case”, they Mt back, and they deliver
ed the famous judgement acquitting 
Dr. Mookerjee. I think two proposi
tions could have been laid down as a 
result Of that judgment: (1) that no 
one shall be arrested unless it is very 
essential, and (2) that no one shall be 
arrested except by very proper meaD.!.

We must be proud of our judges. 
The Supreme Court of the Union of 
India is an institution of which we 
are really proud. They are also ser
ved at present by an illustrious lawyer 
as Attorney-General, Shri Setalvad, 
who created a profound impression on 
us all when he last addressed this 
House. I think they can stand .coin- 
parison with tiheir counterparts in any 
part of the world. We are granting 
these emoluments and concessions to 
keep them above worry, so that it shall 
not be said that after their retirement 
they went painfully touting for briefs 
:Dr jobs. We shall establish great tra
ditions for our Bar, traditions which 
today have not been lowered but held 
aloft, which will stand best comparison 
with those of the United Kingdom and 
America to which the hon. Member 
Shri Anlftiony always harks back but 
is not here to hear our reply.

Shri H. N. Mukerjee (Calcutta North
East): I would like to say a few words 
in regard to this Bill which w? shall 
be passing in a very short while.

I participate in this debate because 
I do consider that this Bill relates to 
a matter which requires very serious 
IJiought on our part. The role of the 
judiciary in India today is so much more 
important than it was before 1950 that 
it is incumbent upon us to see to it 
that our High Court Judges and our 
Supreme Court Judges satisfy certain 
criteria which the country demands of , 
them.

I am reminded of the days of the 
17th century in England when Francis 
Bacon, the Lord Chancellor, once said 
that he expected the judges of England 
to be like the lions under Solomon’s 
throne. He wanted them to be lions, 
but lions under the throne. To this 
point of view, however. Coke, who 
stood for the majesty of the law, said 
he would not subscribe. As we know 
he had a feud with Francis Bacon, and 
he said: “Judges have to be lions but 
not lions under the throne” .

Now, that we have a Constitution, a 
written Constitution, which, in spite of 
its many deficiencies, guarantees to th^
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citizens of our country certain funda
mental Tighta, and now that it is the 
duty and the obligation of our Judges 
in the High Courts and in the Supreme 
Court to expound what those rights are 
and to see to it that the rights of the 
citizens are not infringed, it is very 
important for us to take every precau
tion so that our judges really behave 
like lions, but not like lions under the 
throne, which is represented by the 
Treasury Benches. I say this because, 
as has already been pointed out at an 
earlier stage of the discussion, occasion
ally there have been instances, some
times glaring instances, which are 
rather significant, and which are rather 
suggestive of a very dangerous influence 
being excercised by the executive upon 
the judiciary.

I happen to belong to an organisa
tion of members of the English Bar in 
Calcutta, the Calcutta Bar Library Club, 
and I remember that the late Shri Sarat 
Chandra Bose took the initiative in 
getting a resolution unanimously pass
ed by that Club, expressing its view 
that judges should not hobnob with 
Governors and other representatives of 
the executive. Things had gone to such 
an extremity that the members of^the 
Calcutta Bar Library Club had to'get 
together and pass a resolution unani
mously, saying that judges should not 
behave in a fashion which they were 
sometimes found to be behaving in. It 
happened because our friend the hon. 
the Home Minister was, ai that time, as 
far as I remember. Governor of West 
Bengal. Now possibly, it was absolute
ly innocent. He was a lawyer himself, 
and he possibly wanted to talk to fellow 
lawyers, and he possibly wanted to 
meet these judges just because they 
were fellow lawyers. But anyhow, in 
spite of there being nothing 
necessarily suspicious about it, 
there was a feeling in the 
country that this kind of an associa
tion, a close, intimate and day to day 
association of the judges with members 
of the executive, and even the Governor 
of the Province, who is supposed, but 
only supposed to be above politics was 
creating a lot of suspicion in the coun
try. That is why I say that every core

ought to be taken that the judiciary is 
beyond reproach. The country is very 
generous as far as the payments to the 
judiciary are concerned, and the coun
try has a right to expect that the be
haviour of the judiciary should be 
according as it should be.

Certain other instances have been 
referred to, but I want to repeat one 
instance which was mentioned by my 
hon. friend Shri K. K. Basu, and that 
was the instance of the former Ci.’ief 
Justice of the Calcutta High Court. I 
cannot, for the life of me, imagine how 
a judicial personality of the eminence 
of 1?he Chief Justice of the Calcutta 
High Court could go to the length of 
accepting the job of Legal Adviser to 
the Government of West Bengal. I ca.i- 
not imagine how in a healthy atmos
phere reports of this kind, v/hich 
materialised in actual fact, could cir
culate. You can quite imagine the 
result that that kind of a report cir
culated produces upon the cox̂ duct of 
the judiciary and you can quite con
ceive how it prejudically affects the 
confidence of the people in the judiciary.

It has also been said that it is not 
right that our judges should be expect
ing, as they near the time of superan
nuation, to be appointed to certain 
kinds of jobs, tribunals of all sorts 
labour or income-tax or whatever it 
might be. If necessary, let us extend 
the period of time, for which the judges 
can work. But let us not put the judges 
to this predicament that they are 
driven to try for jobs after retirement.
I know of one case, a very independent 
Judge of the Calcutta High Court, who 
had a reputation for almost militant 
independence, but I know how he was 
driven to look for some kind uf a job, 
after superannuation, under Govern
ment. This is a sort of thin  ̂ which 
is very bad, and that is why I 
say that selection of the judges is a 
matter which has to be done by those 
who are the powers that be, very much 
more carefully than it is done today.

I know that certain qualities are 
required, if a person is to be a very 
successful practitioner, but the qualities 
of a successful practitioner of law are
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[Shri H. N. Mukerjee] 
not necessarily the qualities of a judge.
A judge requires a certain dispassion
ate character. Now, many of the very 
successful practitioners of law are the 
go-getter tjrpe; they have a resilience 
of character; they have a kind of ad
justability in their words, or even in 
their thoughts; they have a kind of 
adaptability which we see illustrated 
in lawyer Members of this House.

Now, the go-getter lawyer is not ne
cessarily of the judicial tJTpe, and we 
have to be very careful about it. To 
our shame, it has to be admitted that 
our country has not produced lawyers 
of an academic character. We have 
not contributed anything of substan
tial value to jurisprudence, and we 
have got a kind of identification bet
ween the successful lawyer and the 
successful judge. This should not 
happen. As far as appointments to 
the judiciary are concerned, as far as 
appointments to the Public Service 
Commission are concerned, as far as 
such appointments as the appointment 
of the Comptroller and Auditor^Grene- 
ral of India are concerned, we want 
people with a judicial personality, with 
B kind of mind which is not prejudiced 
which is not pre-inclined one way or 
the other, which is not unnecessarily 
ilashy, which does not have a weak
ness for the airs and graces of “smart” 
society. That is what we want of our 
judges I know there are people in 
this country who know some law, who 
at the same time have certain other 
<3ualifications which are not exactly 
judicial qualifications, and I want 
Government to be very careful when 
they are making appointments.

That reminds me of the kind of sus
picion which is sometimes noised 
about regarding judges. I remember 

one case—I shall not name it. There 
was a report in the Calcutta High 
Court when a Full Bench was consti
tuted of five judges and a matter re
lating to preventive detention had 
come befoie it. The judgment went 
ugainst the detenus by three against 
-two. Three of the judges upheld the

detention and two of the judges said 
the detention was bad.

For sometime everybody in the 
Calcutta High Court was hearing the 
story—good, bad or indifferent, right or 
wrong, I do not know—that one of the 
judges, the person who gave his judg
ment last, had changed his judgment 
at the last moment on account of cer
tain pressure having been brought 
upon him. I do not say that this re
port was correct. But this kind of re
port circulates because we have got on 
the Bench people who do not have 
that kind of dispassionate mind, who 
do not represent the ideal of justice 
which is blind, which does not look at 
the faces of the people, which does 
not try to gauge things which are irre
levant to its duty. We want justice 
to be dispensed properly; we want 
judges to be above suspicion; we 
want that things done in regard to the 
judiciary should be absolutely above 
board and we want that the Govern
ment comes forward with such schemes 
as would really enthuse intellectual 
people in this country who happen to 
know some law so that they can feel 
that by accepting the position of a 
Judge, they are really devoting them
selves to the service of the community. 
Now if we can do that, if we can gua
rantee the appointment of such people, 
then and then alone shall our judiciary 
perform those functions which the 
Constitution has imposed upon them. 
I say. Sir, since the Constitution has 
now elevated the position of the judici
ary to a very high level, we have to 
make sure that our judges shall not 
be lions under the throne .but shall be 
lions in their own right always stand
ing up for the freedom of the citizen, 
always trying to see to it that the 
freedoms conferred by the Constitu
tion are not vitiated by any kind even 
Of suggestion of executive interference 
or processes of that kind.

f̂?ST«r) : ^
arnr t  afk anft
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W TRT ^  ^  3nw-
afRsprmr5ft  

gfĝ rPT «T3ft ^  Imw'iI ^rf^, ^  
ft[^3ftT3Tr3r^^N?rCT^f^T^ f '

^  (̂ Qn<t) % W 1T5T

% anrmr ^  ^  fer^rw % ^  
5T?Tr ^  3fk ^  % 3r -

^  n  fe ra r  ^  sNf
%  ̂ f̂ TTT WIT n̂55T?TT ^  ^
snf̂ T̂ fw  w  11 ^
3Tt f% ?TT?r ^  % lift ^  ^
fi apif̂  5ft 7̂  ^  3RW #
^  asftr ^  ^  % 3F5TT fe m  ^  3m 
3ik ^  T̂FT STT g;rr ^  ^  sRf̂ JT 

>ft ^  ̂5'flK *̂PT
^  T5R-fir% 3ft7 ?TŴ : ^  3ft7 % ^  
fTEOTT ^  !^t^ qm %

snfg^^ I Jif^ftjnf^^

^  ŜfsRT  ̂ 3jŶ ^  =5ni|?TT f  
^  ^  s n ft^  t m  i ?n«r
^  *f ̂  >ft f>5»ii "̂ l̂ dl  ̂ft) 51̂  ÎRT 
spt Rdl^W % JST: tfe^ JPT#
^  9II7II »l^  5> f̂

s n f ^  ^ f ^ s r r a r  
fire% ^  spjr fw R  
^<+iO ?Tff 5fmr
^  HI r̂sff Ŝ  3TRT̂  3fK 
Wd>dl 3ftr f?tW5RTT 3lf^
^ 1  5H ^ înft appft ant
t  ^  ^ ô îl+ld % 5jira-
fTtrTTf? (Reappoint) ^  =^

^  «(1<1 5R?T ^
w^: %, 5ft JH<+;̂   ̂ f ^ , 

aftT: ^  r<,i>Mi<4’-4Ĥ?r ̂  ?ra% 
iT̂ I f% '»i»i *î <;*i 5ft 
^  fTTTqr |T, îITft

^  ?RT n '» ’V5 ^ S'T; 
f W  W  I % ÎT5 ^  ^  #  3TR

^  % f e m %  % ^  ^  ^ -4>K 
?R r ^ 3 ^  5?r: \9 <̂T #  iTq-Rr?e f^^rr
STFTT t  3>1t  ^  gif #  ^ qriT

^ ’ f t ^ > t H ,  q r T T S l f i r f T ^  |3TT, 

^TTJJf^rfTr
t  5T3ff ^  aTSft #  >lft <TT: #3^ 1^ 

^  JR JTf 5Tff fl^it 
5̂ : ^  gr^rt t

3nR irf v m r  3̂̂ ?% i r  #  T|»ft dt 
1 1̂% 3̂5#  aiftT: f̂ wraar #' 
s r m 'T ? ^  3 fk  f ^  ^  %

^  arfwiW afrc ^̂ 1% ?it»r
^  ^̂ 11 5R s t^

H{«tn.<i a fk  itift
3ftr % pjiti 5RTTT Pt^tHrir ^  5q<j^K 
^  3 J ^  f ,  ^  ^  -

% % 3 n f t s f t  
arr^ m f^  # ^  %  a^ gsft^r^  
% ^rnrf Mt ??mn- srare ^
^  *IT ?I7,+K #  5TPT?

' f t f e f t ^  ^  %?T ^  t»r
^  H 51 aftr m

^  srfte^ % ^  aftr
^  ^t «rr ^

^  ^  #  f% #  w  r̂ >ft
’r a w  ^  *n?r^ ^  ^  ^  #inR
^  1 1  3it?: ?K f ^  ?nft 55'

^  t  ^  % fe y  #  Jt  ̂
w m  ^  %  t3^  >m #2- 3n ^

^  ^  ^  3ftr
f^ r  ̂  f , %%T anrc ^fir

% #■ ?Tf f^  r<dî <*id

% ^  ^  JHHHd ^  qr ĤTT 
T f ^  3 ^  w ;j5 t̂ 3T^^| ^  ^

^  ;n ^  ^  5ft ^  ^
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[«fV ftrfRPT 

anirT^ 3ftT a m r  ^

5  f% »Tift ^  frCTTR^ % «ii<; '3'i<»»'i 
5^: 5T f w  W
% t VRt

% ^  T f#  ^  ^PTR^

t  I f  %  s n r ^  %

#■ ?Tf T| ftr fJTTt
3 ^  ^  ^  trr^ -

3TOTsftx <;«(i'i ^  ̂  aftr ^
v t s R i^  #  ^  wTtt ftirr^fT ?r?% 
?n«r ^  -TFT f%qr aft?; rjrnr 

^ ^  ^  'li’P 'Tifl' 5"^
5TTW aftr ctift ^  t  ^  %

ITST ^  ^  3 fk
^  ^ pRft «i<  ̂¥t ^l+WT ^ T ,̂ ẑfff%' 
^  '5TH% ^ f% ^tff an^jft ^ 5

t  aftr f?: JT̂  arr?»ft | 3T»ft 
«TRft H«i*n 5  ^  "la’ll ^  su'd +<*il

t  aftr *njrar t  ^  ^
t  w apift ^  farro ^  q- ^
5j a fk  %TT t  f%
35B% #■ 3TRt, ?ft 3TT^ ^

5T fO TO w  ^  ^  t  I
A +)<+K % ?̂|5TT ^Tf’TT arnm

^i|+ld % ^  r̂?rrr
an^n’5^ ^

a 3 ^ r « 5  >̂T5Tr t  aftr iPT ^  ?r?T
' *1̂  ’ ('ll ^̂ *11 aPTT ?R3nT ^  '̂TT

q^f ^  T ^  aftr ^ rw ?: ^  Tfr
?ft P(,<ii<<< s'i'l % «)l>; PiBT JT
i’ Hi*t'd +i, f®^r r̂nPTT aftx *(i«i»n 
% ^  arrarit s fk  g;»T ^r®ref^ r̂
ajqjft 5fC t ^ a i ^  5T  ̂% r̂%»TT afiT! #■ 
%̂ nŵ r ^ r  T f% ^  sRr
^  ^ a t m o r ^ a i k  s r s i m ^ ^ r

^  <̂TT i<iTf̂  ^hft ^  fk̂ WRT ^HlO 
Hff Tt»TT I ^  % T? qr 

am ft^ ^  ^  ^  srfirw  ^ e r

aftr ^ r  =^Tf^ I

#  if' arm ft g^FyrsE %  ir^

^  ^  JT o cfV o %■

FTNiT ^  n»>*ii
*rr f% 5T w  'T? TT rnft ^  
^  31̂  ^  7«T ^  TTT ^

J|^ sr% arft^ R T  ^  Tirmr

3f K  ap K  TST ^ r  >ft

aiK'ift ^  ^  f%i?WRr ^  ^

^ f ^ r ,
9 7 ^  ^  vr^PTT apT^ »nft ^  %<a'ii 

f  I ^  ar^TRT an<T 5 fT5!% f  

ftr ^o ^  a r w ^  #

f e n r r  ^  | '  aftr ^jfrir ^  ^  ^

^  #  a i R ^  w f e i i R  f%̂ TT ^rrar t  

aftr W P̂TFRTT i  W  3 R W  W v t f  s m  

5t^ ^  5T̂  ^ JT?
a r a ^  a ^ ftr B 5 rrf% %

^  ^ol 5 , 5?̂  ara^sqr j^ttt sftsrft 
^  51̂  ^  t I t  «<'+l< % ft?
^  STH  ^  a fk  ^  P m

% frsTOT: ^  ^  s f M t
5 T ^ ^ I  ^  r<Mli % Hiw*̂
^  t  ?^oo 3T^5T-5rP  ̂ SZT̂ RRff
^  5?rf̂ vft?nTT ^ «i«i f%’ «!+(<) ^  
Tft t r̂ar  ̂ I
5rar ft> ^ r  *rr— ^  ^

^IT t ^5?ft «rr ^ 3^7 0  5lT'15
y<+K ferq-? sirfsRpff ^  jq-lJTijPw 
^Trff t  I Jjf fw  st^ frff I
tr^ rft ^  ^ t^R t t, ?frjff 
^  5FW  ^  fir5y t:?r t  a f t r ^ f t ^ n ^  

cT^ % r<i'Tf*<*̂ *i<î  5fT̂
ar f e r  f% €t 3 ni^ t t  a t arRrfv <pt
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f r mx  t ^  ^  ^  ^

^ ^  «TT f% ^
«fr f e r n  ^  3t̂  ^
^ rf^ , ^  >ft fVTR Pî d̂ ^ 'ft 

^  amr frr

^  ^  ?i% 3Tk ^ 3 7 ^  arm ^  «TT 

1% 3TIR Pp̂ TT -Jllii*!! ?ft *̂ii'J| ^
^  f w R  ^ n r  I H# ^  qr
'i'l -̂'l f?T <jctK<̂ i«ii<; ?t *ft
aftr ^5T% ^  ??WT f w  m  I

srsrlr % fer^n: ^
^  ^

^  ^  t  I A =^T^ ^ 4M-1HS 
^ T R  qr ^  I ^  5T5?f ^  T̂TT #■ 

^  ?nr??T I# 3T7?rr vrRw
? n n ^  i  afk =5TT^

5TO 5ft^ ^ TTfer f w  SIR I

*To (ifK^INK) : ?PfTT-
'tRt ^  f^r W T f̂ R̂̂  #

«nw +^*fi aftr ^  *1  ̂ %  *1  ̂

5ft fJTT̂  ?rra^ sif^rr fan |  

^  ftn; qrc t ' ^’ ^ *
sm r i  q f  ^  ^  | ,

W  ^ ftrs ^ 'n t  tr
%  f  ^ ..........................
Mr. Chairman: Probably, the hon.

Member was not here. The hon. Home 
Minister referred to it and gave a 
reply to this aspect of the question. 
He gave a very satisfactory reply. 
I would just request the hon. Member 
to kindly see that reply and he will feel 
satisfied. If he has got any other 
point, he can make.

Dr. Suresh Chandra: Thank you.
Sir.

Dr. Katju: Mr. Chairman, this Bill, 
as you were pleased to observe, has 
given rise to many comments which 
really do not arise out of the Bill at 
all but they are matters of very great 
importance. My hon. friend, Prof.

Mukerjee who is not here just now 
referred in his usual very lucid and 
very eloquent manner to the distinc
tion between what he called a success* 
ful advocate and a. successful judge. 
I entirely agree with him. But the 
difficulty is that there is no thermome
ter or any other instrument by which 
you can get hold of the successful judg
es whom my hon. friend had in mind. 
His experience, of course, lies in poli
tics and there he'deals with politicians 
and it has now become a matter of 
general practice for the politicians to 
abuse lawyers whenever they get an 
opportunity. He put it in a very beau
tiful way (Interruption). He said a 
successful lawyer acquires a certain 
adaptability, flexibility to say things 
he likes. He may argue for the nega
tive proposition, he may argue for the 
positive proposition or he may say 
there are two sides and say nothing. 
He said that so far the judges are 
concerned, he is to give a judgment. 
My hon. friend omitted to consider one 
matter. A judge has primarily to 
assess evidence. He is not always 
dealing with very nice points arising 
out of the Constitution or constitution
al quibbles or interpretation of laws.. 
The primary point is who is telling 
the truth. Is this case a false one or 
a right one? Who acQuires that? Not 
a professor. I am talking seriously, 
not a professor of politics, nor even a 
professor of Law. The only man who 
can acquire the gift of assessing evi
dence and judging which persons are 
telling the truth and which are playing 
with the truth is a successful lawyer 
who works out his cases year after 
year, who meets with every cross-sec
tion of the society, who deals with 
industriali^s and labour, who deals 
\\ith servicemen, doctors, and engi
neers. Every section of society comes 
before a successful lawyer for exami
nation; he knows the working of their 
minds, their outlook on life, what at
tracts them and what does not attract 
them and he is the only person, I tell 
you after a good deal of experience, 
who can assess the evidence. I can 
understand that as regards tempera
ment you can have a professor of Law.
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[Dr. Katju]
What is called for is a judicious habit 

.of mind and it pre-supposes a man who 
never makes up his mind right up to 
the end. I have hear judges saying, 
‘Well, our minds are open right up to 
the end. I have heard judges saying, 
the assessment of evidence. I have 
known cases of professors becoming 
judges and they have made a sorry 
spectacle. They h^ve no human ex
perience.

Then, my hon. friends referred to 
judges being appointed to tribunals. 
Parliament must shoulder responsibi
lity to some extent, for this kind of 
thing. Because in every Act which is 
passed, Industrial Tribimals, Income- 
tax Tribunals and Appellate Tribunals 
of all sorts are indicated and the pro
vision is that they should be persons 
competent to be appointed judges, re
tired judges or present judges. My 
hon. friends .both Prof. Mukerjee and 
Mr. Alva—and even my hon. friend 
irom Gorakhpur—should have stood up 
at that time and said that out of the 
category of persons who could be ap
pointed judges of these Tribunals, re
tired judges should be eliminated.

ShTi Sinhasan Singh: So far as I re
member, I have moved this amend
ment that ‘retired judges’ should be 
deleted.

Dr. Katju: Then he has failed. I am 
only talking of parliamentary respon
sibility. You cannot say that out of 
ttie 500 voices, you raised your voice, 
^ut that voice did not prevail. So, 
T*arliament’s responsibility remains.

My hon. friend then said that they 
should not be ap̂ pointed anywhere 
after retirement. I do not know 
what wants to do with them. It 
really Is not reaching the point. The 
point is that if a i^an is liable to be 
re-appointed, his honesty would be 
open to suspicion, and therefore, there 
TShould be a bar put before him “thus 
far and no further” so that it m a y  en
tail his independence. Now, I am not 
speaking as a Home Minister, but am

speaking as a man who has experienc3 
in these matters. This is a completely 
wrong approach. It is the profe^ion- 
al opinion or what may be called 'pub
lic opinion* that attracts and that acts 
as a great deterrent. Do you mean to 
say that a judge is suspected of giving 
wrong judgments out of improper mo
tives either of pleasing the Govern
ment or, I will go further and say, of 
pleasing the gallery? Both are good 
human factors for diverting correct 
judgement. If the judges really do 
so, what is the impression that they 
aUow to be formed in the world at 
large, in the Advocates Association, in 
the Bar and everywhere? They are 
condemned by the Bar and the Associa
tion. If it is a proper Bar, a well- 
organised Bar and expressing its pro
per opinion, it will not. cotticeal its views. 
It will say to the judge by its conduct 
“We do not place any confidence in 
you; and we do not place any trust in 
you, nor do we honour you.” All this 
acts as a deterrent. Suppose I am 52 
today and am going to retire at the age 
Of 60. You say that I begin thinking 
eight years in advance and I deliver a 
judgment in the Preventive Detention 
case upholding the view of the Go
vernment in the hope that eight years 
later I may get some appointment. 
But why do you confine yourself to 
these poor judges? They have got their 
sons, sons-in-law, nephews and friends 
in the same way as others. I say that 
the approach is wrong. The correct 
approach is the building up of a strong 
public opinion or professional opinion 
which looks down upon a judge who, 
while in office, does not do his duty 
fearless of consequences—without fear 
or favour or things of that kind. My 
hon. friends have been insistent here, 
and they said that the judges are not 
to be appointed as Governors, Ambas
sadors or Members of Tribunals. 
Some one said “Give him his pension 
and let him go to the roof or to sleep.” 
Do you want that he should become a 
sadhu or a sanyasi after retirement? 
There is no objection to his entering 
private emplojrment and you do not 
want to stop that. My hon. friend
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mentioned the case of a Chief Justice, 
whom I know and who is a man of 
great honour. I only mention this 
because my hon. friend mentioned the 
Judge .by name. Wherever he went, 
he earned a great reputation for his 
high ability and integrity. He start
ed in Allahabad; he went to Bihar as 
the Chief Justice; then he went to the 
Punjab, and from the Punjab, he went 
to Calcutta, and I was also there. If 
he had been allowed to continue as the 
Chief Justice of the Calcutta High 
Court, that proposal would have been 
welcomed by everybody in Calcutta.

Shri K. K. Basu: What happened
during the last two years?

Dr. Katju: Very weU, what is wrong 
with him? The Bengal Government 
wants some expert opinion upon the 
drafting of laws, and how laws should 
be drafted. My hon. friend said that 
this is very unfair and that stories 
had gone about already regarding the 
appointment. How can I prevent stories 
going round anywhere? If people 
want to say anything, or condenm, 
they may condemn anybody.

Shri K. K. Basu: May I enquire one 
thing? Has ever before, apart from 
this case, any retired judge, or Chief 
Justice of a High Court accepted any 
jab in the Writers Building, or in a 
Government Department?

Dr. Katju: You have got a greater
opportunity of knowing these small 
details, whether it is in the Writers’ 
Building, or anjrwhere else. I confess 
my ignorance of it. I am only saying 
to all Members that we are function
ing here as the sovereign Parliament 
of India. Everything that is uttered 
here is reported. So, we must not 
really say things which are likely to 
cause embarrassment, or which may 
really cause, pain and suffering to many 
many individuals who are not here to 
defend themselves. In one .breath 
we are saying that our judiciary is one 
of the finest. That is the opinion I 
share. In the other breath Member 
after Member rises and says that they 
are people who are largely swayed *by 

dishonest considerations, because you 
open temptations before them. That

means that your praise of the judici
ary is insincere. The mere fact as 
to what is going to happen to me 
after five years, that I am going to be 
appointed on an Appellate Tribunal, 
would not affect me in discharging the 
duty before me Either you do not 
trust the judiciary, or you do not in
dulge in these hjrperbole, contrary 
talks.

Shri Sinhasan Singh: What let to
the incorporation of article 220 in the 
Constitution debarring High Court 
Judges from practising in any Court 
in India since the commencement of 
the Constitution. Before that there 
was no such bar. They could 
practise in any court. When India 
became free we framed this provision, 
article 220. What considerations 
weighed with the framers of the Cons
titution, of which Dr. Katju was one?

Dr. Katjn: Unfortunately Dr. Katju
was not there. Had Dr. Katiu been 
there, then he would have attempted 
to say that practice at least in High 
Courts and Supreme Court should not 
be forbidden. When practice was 
allowed, I am not aware that any in
justice was done an3rwhere.

Lret me now come to another point 
My hon. friend Shri Sinhasan with 
his usual clarity said: “Do not offer 
anything to them.” Judgeship of a 
High Court is up to the age of sixty: 
that is part of the Constitution.! 
Judgeship of the Supreme Court is up 
to the age of 65: that is also part of 
the Constitution. But you can gene
rally elevate judges from the High 
Court to the Supreme Court. Accord
ing to my hon’s suspicion or appre
hension, every judge is looking for a 
judgeship of the Supreme Court and 
wherever there is a case in which Gov
ernment is interested he would have 
his eye on a post in the Supreme 
Court and think for himself: “Let me
decide the case in Government’s 
favour, so that I may have a fairly 
good chance.” I tell you, I hate 
this attitude. It is not âir to the 
Judges. You go on praising them;
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ai the same time you go on distrusting 
them. In your conception they are 
people who are liable to be tempted, 
who are liable to fall victims to do 
mis that and the other. You may 
make as many attacks as you like on 

Ministers. They are here to take 
your abuses. You may say they are 

liable to be tempted by contractors,
Dy engineers, this, that and the other, 
or they may favour anybody. Very 
fair game— and we would try to re
taliate those abuses. But the poor 
judges are not here. They are doing ' 
their work, hard work, and you start 

with a praise, but you do not end even 
with a faint praise, but you end with 

condemnation. I say this is not a 
lair attitude.

Mr. Chairman, I should just like to 
say something—I do not know whether 
I dealt with it dr not—about the 

Rajasthan judge. Now, I am not 
'divulging a n y  secret here. 1 do not 
K now  his politics, probably he w a s on 
rne other party. But his name was . 
rt.cmmended in the strongest langu- 
fdL'e by the Chief Justice of Rajasthan.
* have not seen him: I do not know

personally. But he said that 
ne is a judge of great integrity, great 
learning, great experience, and enjoyed 
a high reputation and status at the 
Kajasthan Bar.

i p.m.
j What is wrong? The Chief Justice 
ot India who knew them all accepted 
tue recommendation. So— ŷou will for
give me—sometimes he says these 
things without probably full thought 
but they go very far and go into the 
countryside.

My hon. friend was insisting that the 
people have a suspicion. Does it ever 
strike you that the speeches that you 
make here engender that suspicion in 
the public mind? He and Prof. said: 
there is something wrong; very serious
ly \vrong. He said something is wrong 
at Gorakhpur. And if I say anything 
in reply they say: well, here is Dr.
■Katju; it is his function to praise any
body; but, we here are independent
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Members not connected with office, the 
great critics of the whole of India and 
we are saying these things and they 
must be accepted. Are you allaying 
this suspicion or creating that sus
picion?

Pandit S. C. Mishra (Monghyr- 
North East): It is against the Govern
ment. Whatever accusations were 
levelled against the Government, why

■ are you transferring them to our 
Judges; no body accuses the Judges.

Dr. Katju: I am glad. You close the 
last line of the debate that this Parlia
ment as a whole, irrespective of 
parties, expresses its greatest respect, 
admiration, honour and trust for our 
Judges.

Mr. Chairman: The question is:
“That the Bill, as amended, be

passed-**

The motion was adopted.

LUSHAI HILLS DISTRICT (CHANGE 
OF NAME) BILL

The Minister of Home Affairs and 
States (Dr. Katju): Mr. Chairman, I 
beg to move:

“That the Bill to change the 
name of the Lushai Hills District, 
as passed by the Council of States, 
be taken into consideration.”

After a rather full debate, the 
House will consider it as a soothing 
syrup because this is a purely formal 
Bill. It only means this. Otit of the 
six hill districts in Assam, as you, Mr. 
Chairman, know—they are called hill 
districts—the people of one district, 
namely Lushai Hills, have been highly 
agitating for a change in their name. 
This district is largely inhabited by 
tribes who are collectively known as 
“Mizos”—“Lushi” being only one of 
those tribes. There has, therefore, been 
a demand that the district should be 
re-named ‘Mizo* District. The demand 
is being accepted. I move.




