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LO K  SABH A  

Tuesday, 14th September, 1954

The Lok Sabha met at Eleven of the
Clock.

[M r . S peak er  in  the Chair.'}

QUESTIONS AND ANSWERS
(See Part I)

11-55 A.M .

SPECIAL MARRIAGE BILL—Contd.

Qaiuie 1.— (Short title, extent and
commencement) .

Clause 15.— (Registration 0/  m a r­
riages  celebrated in other forms).

Clause 16.— (Procedure for Registrar-
tion).

Clause 17.—-(Appeals from orders
under section 16).

Clause 18,— (Effect of registration of
marriage under this Chapter).

New clauses 18-A, 18-B and 18-C.
Clause 19.— (Effect of marriage on
member of undivided family).

Clause 20.—  (Rights and disabilities
not affected by Act).

Clause 21. (Succession to property
of parties married under A ct).

Mi . Speaker: The House will now
proceed with the further consideration
ot the Bill to provide a special form
of marriage in certain cases, for the
registration of such and certain other
marriages and tor divorce, as oassed
by th  ̂ liajya Sabina. The amendme&ts
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will also be discussed along with the
clauses 15 to 18, new clauses 18-A,
18-B, 18-C and 19, 20, 31 and I
which are under discussion.

Shri Venkataraman (Tanjore): Mr.
Speaker, yesterday I was dealing with
clause 18. The objection raised against
clause 18 was twofold: one is that
after the registration of this marriage
under this law even illegitimate
children known to be illegitimate
would become legitimate by the
operation of clause 18. For that pur­
pose, my hon. friend, Mr. Tek Chand
gave a very uncommon illustration.
He said: suppose a person has four
children, a, b, c and d̂  and one of
them, say c or d, is an illegitimate
child born to the mother during a 
period of non-access—let us take it
of proved non-access—he said what is
the point or principle on which you
now declare that child to be legiti­
mate? My answer is simple. So far
as the children born before the date
of registration are concerned, if the
father and mother paternise them, I
submit with all the emphasis that I
ran command, it is not for Mr. Tek
Chand or any body in the country to
object to it. If the father and mother
go and voluntarily register the
marriage knowing fully well under
clause 18 ^hat children will become
legitimate—that is, they voluntarily
paternise the children—why should
society have any objection to such
acknowledgment of paternity by both
the parents. One of the conditions of
registration under clause 15 is that
both the parties must be over 21 years
of age and both parties must submit
an application for registration. That
means they elect to declare their
children as legitihiate children. I,
therefore, submit that there is no
f6i*ce or reasonableness at all In th#
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[Shri Venkataraman]
objection raised by Mr. Tek Chand.
There is salutary provision in England
but not valid here that parents pan- 
not bastardise their children. It if
necessary; otherwise two persons who
Will have the knowledge to declare
the children bastards or illegitimate
will be allowed by law to go and do
something by which the children’s 
future will be doomed. Here is a 
case in which the law provides that
if both parties elect to come and
register themselves under this Act,
they shall be deemed to acknowledge
paternity of the children right up to
that date. So far as the future is
concerned—illegitimate children bom
after the registration—they have other
remedies open by way of divorce etc.
Therefore, my submission is that this
need not deter the House from con­
sidering clause 18 as already drafted.

There is another objection which
has some little force and that objec­
tion is: why should illegitimate
children who, under the law may not
have the right to inherit the property,
be allowed, by operation of clause 18 
of this Bill, to itnherit to the property
of the collaterals. Let us take the
case of an illegitimate child born to
a person of the 4th vama who under
the ordinary Hindu law, except in
special cases in Madras, is not allow­
ed to inherit, being an illegitimate
child...

[S h r im a t i  K h on gm en  in the Chair'J

The question is legitimately raised aa 
to why these children, who under th«
ordinary personal law of theirs will
not be allowed to inherit to the pro­
perty of the collaterals, be allowed by
a circumlocutous procedure under
clause 18. Well, Sir. they have con­
sidered this......

Kumari Annie Mascarene (Trivan­
drum): Madam-Chairman.

Shri Venkataraman: I am sorry,
Madam-Chairman. I have to some
extent anticipated the objection,
Madam-Chairman, and I have given

notice of an amendment No. 320.

I shall read the amendment.
“Provided that nothing contain­

ed in this section shall be con­
strued as conferring upon any
such children any rights in or to
the property of any person other
than their parents in any case
where, but for the passing of thia
Act, such children would have
been incapable of possessing or
acquiring any such rights by
reason of their not being the legiti­
mate children of their parents ”

12 No(W '

JBaibu Ramnarayan Singh (Hazarl- 
bagh West): On a point of order, the
Law Minister is not present in the
House.

Shri N. C. Chatterjee (Hooghly):
Where is the Law Minister? This is
a very important clause.

Mr. Chairman: The Railway Minis­
ter is here.

Shri N. C. Chatterjee: Can the Rail­
way Minister look to this?

The Minister of Railways and. 
Transport (Shri L. B. Shastri): He
will be coming in a few minutes. I
am noting carefully what the hon.
Member is saying.

Babu Ramnarayan Singh: Are they
taking notes?

Shri Venkataraman: As I submitted
at the beginning, the object of this
amendment is to limit the right of
children who are illegitimate to inherit
the properties of their parents only.
But, if the illegitimate children, ac­
cording to the personal law, are
entitled to inherit the properties of
their collaterals, such a vested right
should not be taken away by this
clause. Therefore, an exception has
been provided: except in cases where,
but for the passing of this Act, such
children would have ‘ been incapable
of possessing or acquiring such rights
by reason of their not being legitl- 
mate children. To put it in a different
way, In the case of a person belonging
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to tne fourth vama in Madras, who,
under the personal law applicable io
him. is capable ot inheriting notwith­
standing his being an illegitimate
child, would still be entitled under
this clause 18 to inherit the property
of the collaterals. By and large, bar­
ring that exception, children who are
illegitimate, but who are deemed to
be legitimate, in accordance with
clause 18, will not be entitled to in­
herit the property of the collaterals.
I submit, therefore, that caluse 18,
while it covers all reasonable cases,
will, by the addition of the proviso
which I have suggested, completely
meet all the objections that can be
raised against that clause. I would
very humbly commend my amend­
ment to the consideration of the
House.

Now, 1 come to clause 19. The ob­
jection against clause 19 is that there
would not be an automatic severance
from the joint family by virtue of
either solemnization or registration of
marriages under this Act. As I ex­
plained yesterday, the object of this
legislation is to provide a uniform
law for all people who want to register
themselves under this Act. Whether
a Christian registers himself or a 
Muslim registers himself or a Parsi cr
for that matter, anybody who registers
himself under this Act, his marriage,
his divorce and his inheritance should
be controlled and regulated according
to the provisions of this Act. Then
only we can have what is called a uni­
form code or a civil code. If people
who marry under this Act or register
themselves under this Act, are still
allowed each to have his own personal
law in respect of several matters, how
on earth can it be called a uniform
law or a uniform code to which we
are progressing? This is an optional
law given to the people to enable them
to be governed by a uniform system
of marriage, divorce and inheritance.
It would be improper, it would be
totally wrong to introduce even within
this common law variations In regard
to inheritance of various persons
coming under it.

May I say another thing also? Iiv 
the Act 01 1872, as amended by tli& 
Act ol 1923, thzj-- clause exists. No
difficulty ha's been ieli; no point ha.> 
been brought forward so in any
court; no agitation has taken p.a.e
anywhere in the country that it should
be amended. My submission to thiŝ  
House therefore, is that it is better lo* 
allow a member of a joint Hindu
family to separate on account of this
registration so that he may be put on
par with every other person ir­
respective of the personal law ô 
which he may belong, 10 be governed
by the same code, by the same rule of
succession. May i plead with the
House on the same point from an­
other point of view? In the present
Hindu Law. a person can effect sever­
ance from the family by a mere
declaration, by a mere notice. A uni­
lateral declaration is sufficient to
effect severance from the family  ̂
What he can do by a letter, why on
earth should it be said that he cannot
do by regi.slration? This is an ex­
pression of his desire to separate
from the joint Hindu family of which
he is a member. By the mere fact of
registration, the law imnlies that he
has given notice of his intention to
separate frohi the joint Hindu family.
It may be asked, why do you prevent
a person who wants to remain in the
joint family and yet have the benefit
of this Act, from having the benefit?  ̂
As I said, the object of this Bill will
be frustrated. The object of having
a common law for persons who marry
under this Act would be frustrated by
allowing any amount of variations
amongst persons who are governed by
it. Let us not forget that it is an 
optional lawf. My hon. friend Shri

Pocker Saheb said yesterday that it
is a tyranny which is imposed by
some people on others. It is indeed
a tyranny to which people voluntarily
submit. If I agree to be governed by
this law, I accept the provisions o f
this law. Nobody should stand in the
way of my accepting the provisions f̂ 
this law. Likewise, if I do not want
to be governed by this law. there is
absolutely no compulsion on anybody
to register hijipjself under this law. It
is therefore no tyranny imposed on
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anybody by somebody else. My sub­
mission, therefore, is, that clause 19 
should remain as it is. If any varia­
tion is njade, the very object, the very
purpose for which the Bill has been
±)rought forward would be defeated.

I shall not take up the time of the
House on clause 20. So far as clause
21 is concerned, there is one small
lacuna in the section as it stands.

Dr. Jaisoorya (Medak): Clause 19,
not 21.

Shri Venkataraman: I have come to
clause 21. Clause 21 as it stands
provides that the IndSan Succession
Act will be applicable to all those per­
sons wno marry under this Act. Sup­
posing a Parsi marries another Parsi,
under the Special Marriage Act, then
-whal is the law that would govern
him? The Indian Succession Act
contains several Chapters, one of

■which relates to Parsi intestate suc­
cession. Chapter TII of the Indian
Succession Act relates to Parsi in­
testates. Now, if Parsi intestate suc­
cession is also a part of the Indian
Succession Act, it has got to be ex­
cluded, because as I said, the object
of this legislation is to see that all
people are governed by the same law
of succession. So, even Parsis who
marry under the Special Marriage Act

-will have to be governed by the
general rule of succession contained
in Chapter II of the Indian Succession
Act, and shall have to be excluded
from the operation of Chapter III re­
lating to Parsi intestates. I have given
an amendment to that effect, viz.
amendment No. 82, which reads:

In page 7, line 19, add at the end
“ and for the purposes of this section
that Act shall have effect as if Chapter
3 of Part V (Special Rules for Parsi
Intestates) had been omitted there­
from"*.

Therefore, even the Parsis will have
to be governed by the general rule of
succession contained in the Indian

Succession Act. It is a facile argu- 
fnent to say that in order to enable

as many pepole to come and register
themselves under this Act. we ought
to aUow the various personal laws to
remain in operation. As far as I 
understand, the object is not to see
as .many people register themselves
under this law, but to see that, as far
as possible, everyone who registers
under it has a common law of
marriage, divorce and inheritance. Let
us make no mistakes about the object.
The object is to provide a uniform
law or a uniform code, which wiftl be
applicable to all persons who
voluntarily elect to come under it. The
object is not to see that thousands
and thousands of people come and
register themselves under this law,
and therefore, we should make all
deviations from the fundamental
principle, namely a uniform law of
marriage, divorce and succession.

Therefore, I submit with my utmost
humility that the clauses as they
stand meet all the objections, and that
the House may be pleased to accept
amendment No. 315 of Shri Dabhi,
amendment No. 320 of mine with re­
gard to clause 18, and amendment No.
82 with regard to clause 21 .

Shri N. C. Chatterjee: I beg to move:
In pages 5 and 6, for lines 46 to 48 

and 1 to 3 respectively, substitute:

“ 15. Registration of marriages
celebrated in other forms.—^Any 
marriage celebrated or solemnized
before the commencement of this
Act, other than a marriage
solemnized under the Special
Marriage Act, 1872 (III of 1872)
or under this Act or under the
personal law of the parties or
under the provisions of any other
law may be registered undfer this
Chapter by a Marriage Officer in
the territories to which this Act
extends if the following condi­
tions are fulfilled, namely:—
I am happy that the hon.

Law Minister is back in
the House, because I shall crave his
Indulgence and his earnest attention
to some points we are making.
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The most controversial Chapters in 
this Bill are Chapters III and IV. 
Chapter III deals with registration of 
marnafles celebrated in other forms. 
That means that under this Act, 
marriages celebrated under Hindu law 
between Hindus, marriages celebrated 
between Muslims under Muslim law, 
and so on, can be registered. What 
we are submitting is that you are real­
ly trying to interfere with sacramental 
marriages or personal marriages con- 
(tracted under the personal laws of the 
parties. It is most undesirable that 
you are trying to introduce divorce by 
backdoor instead of being straight­
forward.

I should remind the House that this 
legislation has been in force from the 
year 1872. From 1872 up till today...

Dr. Jaisoorya: 1873.

Shri N. C. Chatterjee: Is it 1873? It 
is written here, the Special Marriage 
Act. 1872 (Act III of 1872). The doctor 
IS wrong. Anyhow, doctors are usually 
wrong.

Dr. Jaisoorya: No.
Shri N. C. Chatterjee: From 1872 up 

till today, for nearly eighty-two years, 
there has been no such Chapter as 
Chapter III. When the great Brahmo 
leader Babu Keshub Chandra Sen 

wanted legislation of this character...
The Minister of Law and Minority 

AfTatrs (Shri Biswas): But 1954 is not 
'.ne same as 1923.

Shri N. C. Chatterjee: That is what 
are saying. There was no such 

necessity at all. It was felt that there 
should not be any registration of 
Hindu marriages or Muslim marriages, 
or Sikh marriages or Jain marriages, 
celebrated under the personal laws of 
the parties. Even when Dr. Gour 
amended this Act in 1923, there was no 
necessity, as you know, for having any­
thing like Chapter III. All that was 
put down was that this law shall apply 
also to Hindus, Buddhists, Sikhs and 
Jains, and there it stopped. When they 
were really enlarging the scope of the 
original Act, they did not feel the 
necessity of making any provision for

registration of Hindu marriages or 
Muslim marriages.

I agree with Pandit Thakur Das 
Bhargava that this is somewhat 
Derogatory to Hindus, to men and 
women who have performed sacsra- 
mental marriages, to say that you caii 
somehow regularise marriages and 
make your marriages perfect by re­
gistering your marriages under this- 
law. I am submitting that Chapter III 
is only uncalled for. But what is 
more objectionable is Chapter IV. The 
sponsors of this Bill are saying that 
they want progressive marriages for 
progressive people. I am saying that 
you are keeping backward antediluvian 
legislation which is inconsistent with 
any progressive ideals of marriage.

Now, what are the consequences of 
marriage under this Act? First, we 
have clause 19, which is but a repro­
duction of a section which was intro­
duced in the year 1923 by Dr. Gour in 
the Special Marriage (Amendment^ 
Act, (Act XXX of 1923), namely sec­
tion 22 , which says that immediately »  
marriage is registered or solenmized 
under the* Special Marriage Act, there 
will be an automatic disruption of 
Hindu mitakshara coparcenary. It 
says:

“ Marriage solemnized under this 
Act, of any member of an undivid­
ed family, who professes the 
Hindu, Buddhist, Sikh or Jain 
religion shall be deemed to effect 
his severance from such family.”
Pandit Thakur Das Bhargava has 

pointed out that it is unfortunate that 
jurists like Dr. Gour surrendered to 
reactionary bureaucratite forces, and 
accepted an amendment like this. But 
it is reactionary, and it is bureaucratic* 
You have not got the courage of your 
conviction. If this Parliament thinki» 
that special marriages are good, that 
there should be some kind of civiliz­
ed marriage system, some kind of ''ivil 
law operative for secular marriages* 
non-sacramental marriages, non- 
dharmic marriages, ordinary
marriages between citizen and 
citizen, then why introduce 
this kind of clause? It is somethini^ ^
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IShri N. C. Chatterjee] 
like a penal provision. You are really 
penalizing the people. It is an amaz­
ing thing—1 am glad, Madam-Chair- 
man, you are in the Chair— t̂hat all 
the lady Members of the Joint Select 
♦Committee have condemned this pro­
vision, namely clause 19, as thorough­
ly inappropriate, discriminatory, un- 
iiatisfactory and imposing some kind of 
penalty. I know it was authoritatively 
.announced in the other House that 
they are very proud of their lady Mem­
bers; they have got Seetas and 
Savitrys; we are also proud of our lady 
Members; we have got our Sushamas 
and Suchetas and Renu Chakravarttys. 
Now, I find that all the lady Members 
—Sceta, Savitry, Sushama, Sucheta 
and Renu—have unanimously con- 
vjJemned this thing as illogical, reac­
tionary, not in tune with progressive 
and civilized methods of social reform 
legislation. Now, take one by one. 

First of all, take Mrs. Renu Chakra- 
vartty. She is pointing out that this 
is supposed to be a progressive measure 
which seeks to enunciate the principle 
that marriage by registration does not 
necessarily mean religious ostracism 
and you should not have this kind of 
provision which is clause 19 of this 
Bill. I am amazed to find that the 
members of the Joint Select Com­
mittee—that means those who are not 
the ladies—predominated and voted 
xiown the ladies. They are saying:

“The Joint Committee gave very 
anxious consideration to this clause 
as this had been made the subject 
of attack in many of the opinions 
received on the ground that it 
penalises marriages under this law. 
After careful consideration, the 
Joint Committee have decided to 
retain this clause in its original 
form, particularly because it has 
the desirable effect of simplifying 
the law of succession.”

1  am pointing out it does nothing of 
Ine kind. It does not really simplify; 
—it rather complicates matters and 
leads to very undesirable and anomal- 

lous consequences. The real reason

which the Joint Committee has put 
forward is this:

*‘ ...one of the chief reasons why 
persons marry under this law is 
that in case of intestate succes­
sion, the Sucession Act will apply 
and it would be extremely incon­
venient to have different laws of 
succession applicable to different 
types of property.'’

Solemnly the members of the Joint 
Select Committee are suggesting that 
it is desirable to retain the 1923 amend­
ment, that reactionary amendment 
which Dr. Gour in a moment of weak­
ness or in a moment of a spirit of 
compromise accepted. I am pointing 
out that Mrs. Kripalani negativing 
that suggestion. She is saying:

“We strongly object to clause 19 
of the Bill, the retention of which 
the Joint Committee has recom­
mended. After giving our anxious 
consideration, we have definitely 
come to the conclusion that the 
retention of this clause is objec­
tionable and will, to a large extent 
defeat the object of this legisla­
tion” .

I maintain that Mrs. Kripalani is right. 
If the object is to permit marriages 
between citizen and citizen who con­
form to certain standards, who think 
they are progressive and want this 
kind of non-canonical law, then do not 
penalise them. Do not say that im­
mediately one member marries, he will 
be practically thrown out of the family. 
Automatic, compulsory, statutory dis­
ruption of the coparcenary is not pro­
per; it will lead to very undesirable 
consequences.

Shri Biswas: Does it effect disrup­
tion of the entire joint family accord­
ing to the hon. Member?

Shri N. C. Chatterjee: It does. If the 
Law Minister remembers Hindu law, 
the first thing is a mitakshara 
coparcenary based on the cardinal 
principle of the concept of community 
of ownership and unity of possession. 
Now, that community of ownership......
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Shri Biswas: He is talking of the 
earlier Calcutta view. That is not the 
later view, not the viiew in Madras, 
lor JLnstance.

Shri N. C. Chatterjee: I am talking 
of the latest view. I am convinced 
that my reading of the law is correct. 
I do not like to contradict anything 
which falls from my learned brother, 
but I may still point out that that is 
the correct view.

Shri N. P. Nathwani (Sorath): May 
I help the hon. Member? If he cares 
to read paragraph 334 of Mulla's 
Principles of Hindu Law, he will find 
this point covered.

Shri N. C. Chatterjee: Which edition 
is it?

Shri N. P. Nathwani: Mine is rather 
old—1946.

Shri N. C. Chatterjee; That is the 
trouble. That is what has misled the 
Law Minister too« I have got the 1952 
edition of Hindu Law by Sir Dinshah 
Fardunji Mulla, edited by the hon. Mr. 
Justice Bijan Kumar Mukerjee, 
MA., LL.D., Judge of the Supreme 
Court. He has pointed out that im­
mediately there is a severance of one 
member, there is an automatic disrup­
tion of the entire coparcenary. It will 
be a peculiar notion of law to say that 
although one member has severed him* 
self, still the coparcenary continues: 
it does nothing of the kind. On the 
other hand, Mr. Justice Mukerjee has 
pointed out that in order to have some 
kind of coparcenary, there must be 
specific agreement either to re-unite or 
to continue to remain united. Now, 
anybody who knows our system of 
family law, our system of succession 
and our social structure, knows that at 
least 25 crores, or nearabout, of people 
—^barring men like Mr. Biswas, myself 
and a few in Bengal and Assam who 
are governed by the Dayahhaga Hindu 
law—are governed hy the Mitakshara 
school of Hindu law. Under the Mitak^ 
shara school, immediately a son is born 
In the family, he gets a vested interest 
in the coparcenary property, i.e. the 
ancestral property. Now, it is very 
QiflRcult to re-unite because there r̂*»

many minor children; it is very diffir 
cult to bring about a concensus lor 
union; it is not at all easy.

Now, I am really on Mrs. Kripalani’s 
argument. Her argument is cogent. The 
basic argument of the Joint Select 
Committee is this, that this clause, al­
though prima facie bad, althoufl^ 
prima facie reactionary and unsatis­
factory, should be retained because 
one of the objects is that people want 
that there should be disruption, that 
people should be governed by the Suc­
cession Act. Now, what Mrs. Kripa- 
lani is pointing out is this:

“On the other hand, we can defi­
nitely say from our experience that 
people who wanted to marry under 
the provisions of the Special Mar­
riage Act were dissuaded from 
doing so because of tiiis section’'—

that is, sections like 19, 20, 21 and SO 
on. She was pointing out that really 
this was a discouraging factor. It is 
not an encouraging factor. I think Mrs. 
Kripalani is right.

Shri D. C. Sharma (Hoshiarpur): If 
it is discouraging, it will suit the hon. 
Member—those persons who^ are not 
in favour of this law.

Shri N. C. Chatterjee: I am taking a
rational view of things, not a partisan 
view. I am taking a progressive view 
of things and not a convenient view 
of things as Shri D. C. Sharma wants 
to take. What I am saying is that that 
Is the view which has also been put 
forward by Mr. Sushama Sen. Mrs. 
Sushama Sen is pointing out—and I 
hope the hon. the Law Minister will 
also remember his own statement—

**During the discussions on this 
Bill, several members from both 
Houses of Parliament had spoken 
against this clause”—

that is, clause 18—
**From the precis of public 

opinion from all parts of India, the 
majority of them have expressed 
for the deletion o f ’this clause. The 
Rau Committee was also strongly 
against it**.
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Now, who were against it? First o f 
aU, many Members of Parliament were 
against it. Secondly, many eminent 
persons who have their opinions on 
this Bill are a/(ainst it. Sir B. N. ttau 
and his committee of experts were 
against it. And who else is against it? 
The hon. the Law Minister himself was 
rather doubtful regarding this clause. 
The hon. the Law Minister had said:

'There is gpeat force in the argu­
ment against this clause” .

I think there is still greater force In 
the argument against this clause. Mrs. 
Sushama Sen says:

“ It may be recalled that this 
clause was not in the parent Act 
of 1872, which was initiated by the 
Brahmo leader Keshub Chunder 
Sen ...I have consulted some promi­
nent members of the Brahmo 
Samaj. They are definitely against 
this clause” .

This Act was passed many years 
ago, and, as you know. Madam, Mrs. 
Sen points out that there has been 
hardly' any disruption in the Joint
family up till 1923. From 1872,
there was no such disruption. And,
in fact......

Shri Bl8W9a: There could not be 
any question of disrxiption during 
those years because no marriage was 
possible between two Hindus under 
the Act of 1872.

Shri N. C. Chatterjee: There were 
people marrying under this Act and 
nobody knows better than the hon. 
Law Minister 'himself that Hindus 
were marrying under this Act. As a 
matter of fact, the Brahmo leaders 
wanted an Act in order that they can 
have a marriage between a Hindu
and a Hindu and the only......

Shri Kasliwal (Kotah-Jhalawar): 
But they had to declare that they were 
non-Hindus.

Shri N. C. Chatterjee: They were
telling a lie and they were forced to 
♦ell a ‘la. In JnanendrH^s case.....

Shfi Blawfta: 1 was only pointing Out 
that there could not be such a pro­
vision in the original Act. '

Shri N. C. Ctetterjee: I was point­
ing out that Shrimati Sushama Sen is 
.perfectly right in spite of the inter­
jections of the Law Minister. They 
were Hindus, they still remained as 
Hindus and, in fact, they were wel­
comed in their own society and they 
were never driven out of society. 
There was no urge from 1872 up till 
1923; never did any Bra'hmo leader or 
any progressive leader or any leader 
who wanted emancipation and pro­
gress had ever appealed to the Gov­
ernment or to the Central Legislature 
that he should have a kind of provi­
sion like our present clause 19. She 
points out that although men and 
women were marrying under this Act, 
there had been, in fact, no diteruption 
of the coDarcenary and she is point­
ing it out:—

“The family members were free 
to choose their our course and 
sever connections or not from 
the joint family as each case 
demanded.

This new clause of severance 
from the joint family was intro­
duced under Gour’s Amendment 
Act...”

“This new clause seems un­
called for as it compels separa­
tion automatically on marriage 
under this Act.......... ”

Now. Mr. Venkataraman made a very 
spirited speech. Mr. Venkataraman, I 
am soriy to say, indulged in special 
pleading. He was objecting to Mr. 
Pocker's use of the word ‘tyranny". 
The tyranny is this. Simply because, 
a member of an undivided family, a 
Hindu boy marries a Hindu girl, why 
force disruption on others. Of 
course, I am not governed by the 
Mitakshara of Vignaneswara but in 
this country there are millions of 
families that are governed by the 
Mitakshara. Supposing one Hindu boy 
marries a Hindu girl under this Act.
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There is no objection. Simply be­
cause they marry under this Act, they 
need not undergo any ostracism, they 
do not want to drive away that 
couple from the family. They want 
to welcome them into the family. 
They treat both the boy and girl as 
honoured members of the family. 
Then, why do you compel by statu­
tory severance and automatic dis­
ruption of that joint family. That is 
the tyranny. The tyranny is there. 
The law steps in and says, whether 
the boy or girl wants it or not, it 
does not matter, and shall be a sever­
ance. That is, a marriai^e solemnized 
under this Act sftiall be deemed to 
effect a severance of the joint family.

We all know, Madam, the cardinal 
principle of Hindu law is settled from 
0̂ Ind. App. The law is perfectly 

clear. Ordinarily you cannot break 
away from a Joint Hindu family so 
long as it remains a coparcenary, you 
cannot oredicate what is the share 
of a particular member. But, imme­
diately there Is unequivocal declara­
tion of ilhtention to sever, there is 
a disruption of the coparcenary. 
Therefore, if the boy wants to sever, 
he can sever by an unequivocal dec­
laration of his intention. I ask what 
right has the Parliament to say whe­
ther a boy wants it or not. whether 
the firl wants it or not, whether the 
members of the family want it or not, 
whether the parents want it or not 
whatever might be the consequences 
with regard to the structure of the 
family business, its enterprise, its 
social status, there must be an au­
tomatic severance.

Acbarya Krifialani (Bhagalpur- 
cum Pumea): "\^at do they gain?

55iiri N. C. Chatterjee: Ask them if 
they can answer it. They have not 
answered it. They do not answer in­
convenient questions.

I am pointing out that when the 
law is there that ttiey can sever by 
an unequivocal declaration of clear 
intention, why force this thing?

I raised this point the other day: 
in my opening observations and 1 re­
peat it now. I have no interest per* 
sonally because I am not governed by 
the Mitakshara and I can make an. 
objective and impersonal approach to. 
the problem. Supposing a big joint 
Mitakshara family is carrying on a, 
big business. You know especially 
in my city of Calcutta and also in. 
other industrial cities like Bombay 
very big commercial houses are real­
ly run or conducted by managing, 
agents amd firms who are really Mit- 
akshara coparcenary firms. There are 
many advantages. As a matter of 
fact, even when a big managing, 
agency finn is running a big limited 
company, no bank would lend them, 
money unless the credit of the mem­
bers of the joint family firm is* 
pledged and they stand guarantors, 
for the bank overdraft or other bank­
ing facilities the company would geti 
Therefore, the credit-worthiness, the 
continuity of the joint family firm asf̂  
one entity to some extent is essential 
for its continuity of business. We* 
want industrial development and,, 
therefore, we want the private sector 
to be flourishing for the success o f 
the Five Year Plan and also the next 
Five Year Plan. If you want to do 
that, then do not put joint family' 
business in jeopardy. A member, say* 
X  from the Birla house or some other' 
big business house, a boy mar­
ries under this Act, say in Madras 
and goes away on a honey-moon trip- 
to Europe or America. People may not 
know of the marriage. They may not 
discover it till 3 or 6 months later. By 
virtue of this clause, immediately the 
marriage Is solemnized, immediately 
the Marriage Officer enters the fac­
tum of the marriage in the regi^er, 
the firm is dissolved and tJhat joint 
family firm cannot function; it has 
come to an end. It will have terrible 
consequences and repercussions on 
the business and trade and industry 
of this country. I submit, there is 
absolutely no necessity for this Chap­
ter at all, including clause 19.

There are also other Members who- 
have pointed this out. I am not going;
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to read all the opinions. But. as I 
Jiave told you, practically all the lady 
Members and also some other Mem- 

vbers {Interruption) liave entered a 
very strong caveat against this. I 
submit that you should discard a 
^clause like this.

I also want to point out there is a 
good deal o£ force in the attack on 
rclause 21. Clause 21 says that im­
mediately a man is married under 
this law, then automatically his suc- 
•cession shall be regulated by the 
Indian Succession Act. Why? Sup­
posing a Hindu Brahmin boy marries 
a Hindu Brahmin girl under this 
Act. He may want only one safe- 

;guard\ le/?al safeguard for monogamy; 
he does not want the possibility of a 
bigamous marriage, if that is his only 
purpose of marrying under this Act, 
tlhen why should he be compelled to 
have recourse to the Indian Succes­
sion Act? If a Muslim boy wants to 
marry under this law, why press him 
to be governed by the Indian Suc­
cession Act and not t)y the Muslim 
law of succession? Sections 31, 32 and 
33, Chapter II, are the sections of 
the Indian Succession Act governing 
succession. Mr. Parikh in hia latest 
'hook of 1953, says this:

*'This chapter applies to Euro­
peans and Indian Christians only 
and lays down the share of the 
next of kin of the deceased In 
cases of intestacy.’*
Now, therefore, you are driving 

w ery  Hindu who marries a Hindu 
-girl under this law, every Muslim 
"Who marries a Muslim girl, every 
Jaim, every Sikh who marries a mem­
ber of his community, to be governed 
l)y the Indian Succession Act. Why 
Christianise this Law of Succession? 
'Why not have our own ordinary law 
of succession? You are not eliminate 
ing our law t)f succession nor are you 

‘eliminating our laws of marriage.

l*andlt Thakur Das Bhargava (Gur- 
gaon>: The Pars! Law of discrimina- 

*tion is there, in the Succession Act 
Itself.

S*hri N. C. Chatterjee: Yes; the
Parsi law of discrimination is there. 
What I am pointing out is tliis. In in­
troducing this clause Mr. Venkatara- 
man says: '*Our great and paramount 
object is uniformity” . 1 say, you are 
deluding yourself. You are labouring 
under seif-delusion. You have delud­
ed the Parliament and the country 
because you are not having a uniform 
code of law. You are still having the 
Hindu Law of marriage, the Muslim 
Law of marriage, the ordinary per­
sonal laws of marriage, the Hindu 
law of succession, the Muslim law of 
succession and all such things. You 
are keeping all that and you are 
saying that simply because the Hindu 
marriage is under this Act, the Hindu 
Law of succession shall cease to 
operate. This is a retrograde step, a 
bad step, an undesirable step and. if 
you like, a wicked step. If you are 
going to do irt;, I must say it is not a 
proper step. You have not got the 
courage of conviction. You really 
think that if some boy does it, he is 
doing something improper and there­
fore  ̂ he should be thrown out of the 
family and he should be severed from 
Che joint family. The Hindu Law of 
succession is really and legally stifled 
by Parliamentary legislation. WelL 
I say, you are ostracizing that boy. 
That is not the proper attitude. If 
you are consistent, if you have the 
courage of conviction, then boldly say; 
it is good; it is progressive; it is civi­
lised and therefore, welcome him and 
do not throw him out of the family 
and out of the pale of Hindu Law.

Now, what will happen? i know 
the difficulties of Members of Parlia­
ment who have married a Hindu wife 
And are having four sons. Supposing, 
Madam, he registers under this Spe  ̂
cial Marriage Act today, what will 
happen? Governed by Mitakshara, 
coming from Allahabad, Poona Mad­
ras or any other part of the country 
in the case of a Hindu married to a 
Hindu lady, having four sons and 
liviing as Hindus, if immediately re­
gistration takes Place tomorrow, therp 
will be automatic severance. What
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happens is, the four sK>ns Ro away 
with lour-flfths of the property.

Shri A. M. Thomas (Ernakulam): 
No; the sons get it by birth.

Shri N. C. Chatterjee: The joint
family property. Ask Mr. More, he 
will tell you. He has got four sons.

Shri Biswas: Has he left his four 
sons?

Shri S. S. More (Sholapur): But I 
have no property.

Shri N. C. Chatterjee: Immediately 
your Bill is passed and the marriage 
is reftistered, the four sons get four- 
flftihs of the property and the poor 
father is left only with one-flfth. 
Supposing he is still virile and gets 
four sons thereafter, what happens: 
these four sons will get only a share

* out of the one-fifth. Although tftie 
Hindu sons have got four-fifth, after 
the marriage is registered under this 
non-canonical law, the issue bom 
thereafter will have only a share of 
the residue of one-fiftlli. Under the 
Succession Act a widow will get one- 
third of the one-flfth.

Shri N. P. Nathwani: Why should 
a father invite all this ^ u b le  by re­
gistering his marriage under this 
Act?

Shri V. G. Desbpande (Guna): He 
is right.

Shri N. C. Chatterjee: Then, this is 
meant really to prevent, to dis­
courage people from marrying under 
this Act. As Mr. Nathwani sa3rs, 
this is meant to dissuade people.

Shri N. P. Nathwani: You are tak­
ing an illustration which is not ap­
plicable. You are trying to imagine 
that a man goes and registers his 
marriage to invite all this trouble.

Shri N. C. Chatterjee: I cannot
make Shri Nathwani consistent, but 
there are many Congressmen who 
will see the force of my argument.

Shri Alga Rai Shastri (Azamgarh 
Distt.—East cum Ballia Distt.—West): 
1  can see.

Shri N. C. Chatterjee: Here is Shri 
Algu Rai^Shastri; he is from U. P. 
and he says he can see.

An Hon. Member: He is a Shastri.
Several Hon. Members: I can see.

Shri N. C. Chatterjee: Now, on this 
point, the Socialist, the Hindu Maha- 
sabhites, the Communists and also 
Shri Algu Rai Shastri, all see the 
force. This is really logical and con­
sistent. Be consistent and have the 
courage of conviction. Do not have 
this kind of a very unsatisfactory 
clause. The old legislature, the Cen­
tral Legislative Assembly, before we 
attained our independence, did pass 
many unsatisfactory, stupid pieces of 
legislation and senseless pieces of 
legislation. These clauscs in Doctor 
Gour's Act are among the most sense­
less pieces of legislation ever enact­
ed. Please do not re-enact the same 
and have it on our statue-book. That 
will reflect no credit on us; Hhat will 
reflect discredit. There is no equity; 
there is no justice behind it.

Acharya Kripalani: We should keep 
up the old position.

Shri N. C. Chatterjee: This is not
in conformity with progressive ideas 
and there will, really, be inequality and 
discrimination whidh should be avoid­
ed.

Now, Madam, I had tabled two 
amendments. One is No. 187 
on page 10 of consolidated list 
number 3. Shri Biswas's Bill says in 
danse 15:

“ Any marriage celebrated, whe­
ther before or after the commen­
cement of this Act, other than a 
marriage solemnized under the 
Special Marriage Act, 1872 (III 
of 1872), or under this Act, may 
be registered under this chapter
...... provided certain conditions
are fulfilled.”

I am saying, not only you should ex­
clude from the purview of this Chap­
ter, marriages under the Special Mar­
riage Act of 1872 and marriages under 
this Act, but also all sacramental
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marriages solemnized under Hindu 
law. I am also supporting Pandit 
Thakur Das Bhargava's stand that 
really marriages which were perfect­
ly validly entered into under perso­
nal law, Hindu Law, Muslim Law, 
Buddhist, Jaina or Sikh Law, should 
not be touched. There is absolutely 
no point in giving them registration 
and trying to bring them under the 
operation of this Act. For heaven’s 
sake, answer our point. What is the 
fun, what is the point, what is the 
objective, what is the argument for 
bringing in sacramental Hindu mar­
riages? You have introduced the 
Hindu Marriage and Divorce Bill 
which is on the legislation anvil. Here, 
every afternoon for hours and hours 
we are discussing th s Special Mar­
riage Bill and when I go up, again 1 
find the Hindu marriage and Divorce 
Bill being discussed in the Select 
Committee. Look at the hon. Law 
Minister; he is going down in weight. 
This burden is too much tor him. 
Mornings, afternoons, evenings, day 
in and day out, marriage is haunt­
ing him—Special Marriage in Parlia­
ment and Hindu Marriage and Di­
vorce Bill in the Select Committee. 
Why do you rope in the Hindu mar­
riages again here in clause 15? What 
is the point in doing so? I can un­
derstand your having a uniform code. 
But you are going to legislate ^bout 
the Hindu marriages. The hon. Law 
Minister says that he will go on with 
it and the Government is pledged to 
go through with it. They have a 
majority and they shall, therefore, 
put in on the legislative anvil. We 
also know that the Select Committee 
Is proceeding with it. Then why do 
you have this again in this Bill? Why 
do you have this dunliration? What 
is your point in doing it?

Then, the second thing is. the hon. 
Law Minister seems to be ron.qistent. 
He says: '‘Do not think I am only 
having the Hindu Marriage anH Di­
vorce Bill. I will also introduce Mus­
lim Marriage and Divorce Bill.*’

Shri V. G. Destapande: After ten
years.

Shri N. C. Chatterjee: 1 do non
know when that will come or whfiDi 
they will have the courage to do so, 
but that is the promise, declaration 
mnd pledge. Then, why bring m  
Muslim marriages under this clause  ̂
15? What is the advantage of bringing  ̂
them again under this clause? You 
may reform the Hindu Law of mar­

, riage if you can and if you will have 
the country behind you. But. then*, 
do it in a straightforward and direct 
manner and not by the back-door 01 
side door like this.

Shri Biswas: You call this a sidfr 
door; it ins perfectly open.

Shri N. C. Cliatterjee: It is open,
according to you. but I am pointing, 
out that this is really a side-door. 
You are really tcying to rope la «ac- 
ramenial marriages when you are- 
•having a straight legislation dealing, 
with these marriages. There is no 
sense in having this again in this. 
JBill. As one 'lion. Member has points 
ed out, it is something like a con̂  
flict between law and truth. My hoa 
friend Mr. Bhargava has said that it 
is a slur on Hindus who had contrac­
ted Hindu marriages and I take it 
that is the feeling of Mr. Pocker 
Saheb that it is a kind of slur on̂  
Muslims. It is derogatory and it is. 
an outrage..........

Shri Biswas: The remedy lies inr 
their hands. Do not register.

Shri Velayudhan (Quilon cumc 
Mavelikkara— Reserved— Scheduled: 
Castes): It is an outrage on Hindu 
orthodoxy.

Shri N. C. Chatterjee: Why do you
duplicate? Why do you create com­
plications? Why do you unnecessari­
ly cover the same ground by two- 
kinds of Bills or two kinds of legis­
lations? T submit that both these 
Chapters are unnecessary. There i» 
considerable force in Pandit Thakur 
Das Bhargava’s amendments Nos. 260 
and 370. Somebody who iB not very 
vourably disposed to the amendments
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jii the office has made it grammati­
cally inaccurate and the English is 
somewhat wrong.

Pandit Thakur Das Bhargava:
Amendment No. 371 is complete in 
itself. I discovered t'he mistake my­
self as regards 260 and 370.

Shri N. C. Chatterjee: Therefore, we 
had given notice of an amendment 
by myself and by Shri Jhunjhunwala. 
It is amendment No. 512 in List No.
16, which reads as follows:

Registration of marriages cele­
brated in other forms.—^Any mar­
riage celebrated or solemnized 
before the commencement of this 
Act, other tlhan a marriage sole­
mnized under the Special Mar­
riage Act, 1872 (III of 1S72), or 
under this Act or under the per­
sonal law of the parties or under 
the provisions of any other law 
may be registered under this 
Chapter by a Marriage Officer in 
the territories to which this Act 
extends if the following condi­
tions are fulttlled, namely:

What I was pointing out is that this 
will really cover all cases of Hindu- 
Muslim, Hindu-Christian or mixed 
marriages and marriages between 
persons of different religions and that 
will be meeting all difficult situations, 
and no further we should go.

We had also tabled a small amend­
ment to the Special Marriages Bill. 
If you kindly look at sub-clause (e) 
of section 15. the Joint Select Com­
mittee has added something there, 
’̂ The parties are not within the deg­
rees of prohibited relationship’*. I 
think, that was in the original Bill. 
The Select Committee has added ‘‘un­
less the law or any custom or usage 
having the force of law, govemi-ng 
each of them permits of a marriage 
between the two” . I think there is 
considerable force in the Law Minis­
ter’s point. When a similar amend­
ment was sought to be introduced In 
clause 4, he pointed out **Either have 
faith in the customary law or person­
al law or have faith In this Act”  I 
also say—do not make a kichidi or

(hotchpotch of it. Be consistent. This 
House rejected the amendment to 
clause 4 where you wanted to put in 
‘customs î n prohibited degrees’. You 
do not want to relax the rule in the 
case of mathuUkanya or some other 
customary form of marriage. There­
fore, logically. Parliament should dis­
card this amendment which has been 
introduced by t̂ he Joint Select Com­
mittee.

Mr. Chairman: I shall place the
amendment which Shri N. C. Chatter­
jee has moved. Amendment moved:

In page 5 and 6 , for lines 46 to 48 
and 1 to 3 respectively, substitute:

“ 15 Registration of marriages 
celebrated in other forms.—Any 
marriage celebrated or solemniz­
ed before the commencement of 
this Act; other than a marriage 
solemnized under the Special
Marriage Act. 1872 (III of 1872) 
nr under this Act or under the 
personal law of the parties or 
under the provisions of any other 
law may be registered under 
this Chapter by a Marriage Officer 
in the territories to which this 
Act extends if the following con­
ditions * are fulfilled, namely:—”

Shrimati JayasJiri (Bombay—Su­
burban): Madam. I thank you for 
giving this opportunity to speak, and 
express my opposition to the clauses.
I entirely agree with Pandit Thakur 
Das Bhargava and Mr. Chatterjee. I 
think there is no necessity for keep­
ing clauses 15 to 18 as they will 
create confusion. While I was speak­
ing On the Bill I stated ttiat there 
will be loopholes and that confusion» 
will be created, and the Law Minis­
ter gave us an assurance that this 
Act will apply only to marriages that 
have taken place ki the past, and 
that it will not apply for the mar­
riages that are going to take place 
in the future. It will have limited 
application and that also will be 
doubtful. I am not sure if many 
people will come forward to regiater 
their marriages and unnecessarily it 
will be creilting confusion in our
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marriage laws. Besides this, as Mr.
Chatterjee has pointed out, in our 
Hindu Mitakshara laws, as soon as a 
aon is born, he is a coparcener in the 
loint family. Now. if the father re­
gisters his marriage and a second son 
is born, I think tihere will be two sets 
of laws that will apply to the children. 
The first son will be still in the joint 
family and the second son will be 
severed from the joint family. I do 
not see there is any point in encoura­
ging this sort of severance. As other 
lady Members in the Select Com­
mittee have also disagreed with this 
clause. I also emphatically disagree 
with keeping clause 19. The Law 
Minister said that this will benefit 
women, and in the Succession Act, es­
pecially Hindu women and daughters 
will ;get more inheritance rights. I 
agree  ̂ but I will request the Law 
Minister to tell us openly and frankly 
whether this House has any intention 
of passing the Hindu Marriage and 
Divorce Bill and the other Bills on 
inheritance, succession, etc., which 
were parts of the Hindu Code. When 
I spoke on the Bill. I had said that 
I agreed witih the principles under­
lying the Bill, but I would have been 
happier if we had passed the Hindu 
Code Bill. If we had passed that 
Bill, all these complications would 
not have arisen. I also agree with 
Mr. Chatterjee that it will unne­
cessarily break the joint family who 
may be united in business and many 
other concerns. You are not going 
to benefit by keeping this clause and 
it will also prevent many people 
from taking advantage of this Act. I 
do not think that many people will 
come forward to register their mar­
riages. There is no necessity for 
keeping Chapter III.

With regard to Chapter IV, I my­
self have sent amendments. I lhave 
asked for the deletion of the word 
**shair' and insertion in its place 
*̂8hall not’* in clause 19, and with 

regard to clause 21, my amendment...

Mr. Chainnaii: We are not dis­
cussing clause 21 now.

I P.M.
Shrimati Jayashri: Other hon

Members had referred in their spee- 
c«hes to clause 21 and that is why I 
am also referring to it. Mr. Venka- 
taraman said that some of the clauses 
did not apply to parsies in the past, 
and that is why that clause was ne­
cessary, But if we do away wirtb 
this clause 19 and give permission 
to the parties to the marriage to 
agree according to the desire of 
^ e  family, whether they should 
be governed by the Succession Act or 
by their own personal law, that per­
mission should be given to the parties 
solemnizing this marriage. I see no 
necessity in keeping this clause 19 
which unnecessarily severs the joint 
family. Though we were given this 
assurance by the Law Minister 
that women will benefit by this; 
clause, I think that we do not want to 
deprive the benefit to the joint family. 
We would rather that the 
Minister immediately passes the 
Hindu Marriage and Divorce Bill 
and the Hindu Succession Bill 
which were parts of the Hindu Code 
Bill which would have done more 
benefit to the Hindu women. At pre­
sent, even if we are going to pass 
this Act, I am sure millions of Hindu 
women are going to suffer. They 
are not going to benefit. They are 
not giKren any property rights, es­
pecially daughters, and unless we pass 
the Hindu Code Bill, I do not think 
that this Bill is going to benefit, es­
pecially the Hindu women. That Is 
why I strongly disagree with the 
clauses in C3hapter III and clause 19.

Dr. Rama Rao (Kakinada): All the 
opponents of this clause have not 
been allowed to speak so far, with 
the exception of Shri Venkataraman. 
They have taken a major portion of 
the time. I think we have only one 
hour more.

Shri Dabhi (Kaira North) tose—
Mr. Chairman: Shri Dabhi.

Sbri Dabhi: I support the amend­
ment to clause 15 moved by Pandit 
Thakur Das Bhargava. But realising
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1lhat the amendments may not be ac-
cepted by the House, and reminded
of the saying,

mrn ~~!f"T WeT' ~~ qf~a': I. '"
I have gloe'ed two amendments to
sub-clause (e) of clause 15, namely,

• amendments Nos. 43 and 315. You
will see that sub-clause (e) of clause
15, as it stands. allows the parties to
a marriage. even though the marriage
is within the prohibited degrees, to
marry, if custom allows such a mar-
riage, and to be registered under this
Act. My amendment No. 43 wants
to delete the words: "Unless the law
or any custom or usage . having the
force of law. governing each of them
permits of a marriage between the
two." So. if this amendment is ac-
cepted, then, if the parties are with-
in the prohibited degrees of relation-
ship as defined. under this Act, they
would not be allowed to register
thier marriage under this Act, even
if custom allows such a marriage.

My amendment No. 315 is to the
effect that even though marriages
which have been solemnized before
~his Act came into operation may be
registered, if custom allows them,
post-Act marriages could not be al-
lowed to be registered if the narties
to the marriage are within the oro-
hibited degrees of relationshio as de-
fined under this Act. We have al-
nady passed sub-clause (d) of clause
4: and this sub-clause sows that a
marriage under this Act cannot be
solemnized if the nartles to the mar-
ri'age are within the prohibited de-
grees of relationship as defined in sub-
clause (f) of clatlse 2. At that time,
we know that amendments were
moved for giving effect to custom-
saying that if custom allows .the mar-
riage between the two parties even
though they be within the nrohibited
degrees under this Act. the marriage
may be allowE'i! and be solemnized.
But we have rejected both tJhese
amendments, and therefore, my sub-
mission is that we should not allow
custom to prevail in this Act which,
as my hon. friend. Shri Venkataraman

said, is a first step in the direction"
of a uniform Civil Code. My non.
friend Shri Venkataraman said that
the object of this Bill is to have a um-
forJV. civil code for all the communi-·
ties of the country. If this is so, j
do not understand why there should'
be any mention of any custom III any'
provision of this Act. The clause as
it means that the parties who want,
to evade the e~sential provisions of
clause 4 would marry under the per-
sonal law, and then get their mar-.
r iages registered under this Act. So.
it i.s not at all proner to allow SUCh:

marriages to be registered. I consider-
it to be a fraud unon the Act itselfr-
when once you lay down an essen-
tial conditions for a marriage and
1Jhen if vou allow those very DrOVl-
sions to be avaded', then it is oracti-.
cally a fmud upon that Act itself.

Then again, white speakilng on!
clause 4, the hon. Law Minister said;
as follows On 7th September, 1954.

"This is a law for the whole of
India and not for any part of
India: not for South India onlv
but fa!' South India, North India..
East India and West India. and
therefore the rest of India need
not draw inspiration from South
India. Weare legislating for the
whole of India. Therefore we say'
that looking at the matter from
that point of view; it is' not right
that tJhere should be any mar-
riage hetween prohibite.j degrees
of relationship; and this has been
the law everywhere."

If that be the case-I agree with the'
Law Minister-I Ihope he would ac-
cept my amendment No: 43 because,
this law, as he says, is meant for the-
whole of India, for all the communi-
ties. Therefore, under no circum-
stances, should' custom be allowed.
to prevail in this Act especially.

Then, as' I' have- said; because the-
!hon. Minister may not accept the
amendment on which I spoke so far,
I have also moved amendment No. 315,
which is an amendment- to- sub-clause-
(e) of ciause 1"5:
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(e) of Clause I5.-The effect of my
.-arnendment No. 315 will be that the
.marr'iages which would have ~ been
·solemnized before this Act comes into
-operation would be allowed to be re-
gistered under this Act even if the
parties to the marriage are within the
prohibited degrees as defined under

-·.this Act but if the custom allows such
marriages. So I have moved another
amendment. While speaking on the

Bill on 7th September 1!J54, the hor..
Minister practically accepted this

·amendment of mine. But I request
·him to further consider my amend-
ment No. 43 as he will see from the
opinion expressed in this House ...

Shri Biswasc I shall be only too
.glad if \that amendment is, accepted

coy the House. I shall accept that as
.a compromise.

Shri Dabhi: You will see, Madam,
that several hon. Members of this
House have expressed the same

<opinion and so, I suggest by way of
·compromise my amendment may be
accepted.

Shri Mohiuddin (Hyderabad City):
Mr. Venkataraman said that the
Special Marriage Bill is an attempt to
provide a common civil code which
will be ootional to those who want to
adopt it. In the complicated social
system of India' it would naturally be
a desirable step that some such mea-
sure should be introduced. But, un-
fortunately, what we find is that in-
numerable obstacles are provided in
the various clauses of the Bill. . Shri

<Chatterjee has referred in strong
terms to the obstacles provided by
the provision that as soon as a Hindu

vboy or girl registers the marriage
under this Act, it shall be deemed to

.effect-his severance from the coparce-
•.nary family. Another important ob-
-stacle is regarding inheritance.
Clause 21 provides that any person

-who registers his marriage under this
·Act will be compelled under the pro-
'visions of the Act to abide by the
:Indian Succession Act. All these

clauses dissuade persons from regis-
tering their marriages under this Act .
Instead of attempting 1:0 ~)rovide a
common civil code, it iloPP¥a!'s to me
that we are simply adding one more
personal law to the so many personal
laws .

Shri Algu Rai Shastri: Creating a
new caste! .

Shri Mohiuddin: .... already prevail-
ing in the country.. It is not an
attempt at a common code ..

Shri V.' G. Deshpande: But it is a
Congress Code!

Shri Mohiuddin: I would suggest
that We should consider this problem
from the point of view of reforming
the marriage as far as polygamy "ds
concerned. Naturally some provisions
have to be made in the Marriage laws
in regard to what law of inheritance
will be followed by the parties to the
marriage. It does mean that it should
provide both for marriage as well as
for inheritance. I suggest that this
special Marriage Bill should lay
special emphasis on the reform of
polygamy and introduce monogamy in
marriages in India and leave the
various communities to follow their
personal laws in regard to inheritance.
That would mean that monogamy will
be introduced within a very shori
period in the whole country. A Mus-
lim boy marrying a Muslim girl will,
knowing full well the protection they
get if they register their marriage
under this Act, will always prefer to

.register their masriage under the
Special Marriages Act. But, if they
are told that if you .register your mar-
riage under this Act, you will have
to foU;w a particular -system of Inheri-
tance, then, I am sure very few will
go and register themselves under this
Act. It simply means that the girls
and boys who want· sincerely to see
that monogamy' system' is introduced
and that there is no risk in future
for the girls that the husband will go
and marry another wife will be pre-
vented by the provisions of clause 21
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from reigistering the marriage under 
the Act and enjoying the benefit of 
^he monogamy lor the whole of their 
We..........

Shri Yelayudliaii: Can they not
enter into an agreement under the 
Muslim law?

Shri Miohiuddin: I do not know
which agreement the hon. ^lember la 
referring to?......

Shri S. S. More (Sholapur): He is 
not yet a Minister.

Shri Mohiuddiii: I am sorry. Which 
agreement is the hon. Member refer­
ring to? There may be 3Pme provision 
by which the bride may say alt the 
time of marriage that the marnfafie is 
subject to the condition that the hus­
band will not marry a second wife but 
in that case it simply means that if 
the husband marries a second wife, 
the first marriage is dissolved. It 
does not mean that it is monogamy. 
I do not know to what particular 
agreement hon. Member is referring but 
according to the present practice, as 
far as I know of the Muslim marriages 
in India, it is simply this. The hus­
band is allowed to marry a second 
or third or fourth wife, thouiElh the 
percentage of polygamous marriage is 
very small. I suggest that the House 
may consider Pandit Thakur Das 
Bhargava’s amendment No. 274, given 
on page 16 of Consolidated List No. 1, 
which he moved yesterday. It pro­
vides that, thp Darfifts to thp marriasre 
shall be at -liberty to contract and 
declare at the time of the marriage 
what law, whether the oersonal law 
of any of the parties or the Indian 
Succession Act or any special terms 
^ d  conditions, shall govern the devo­
lution of property. If this provision 
is accepted, I am sure that the Sped&l 
Marriage Bill will be very popular 
with all the communities in the coun­
try, simply because it introduces a 
very important reform of monogamy. 
Of course, there are other clauses also. 
For instance, there is severance from 
the coparcenary family of the person 
who registers his marriage under this 
Act. Th%t ĥ ?is also to be considered

383 L.S.D.

and amended. I therefore suggest to 
the hon. Law Minister that, in consi­
dering this Bill, we should clearly aim 
at reform of one particular evil, that 
Is the evil of polygamy, and leave the 
otl^u: reforms, reform of inheritance, 
etc., for future consiJderation. If this 
is accepted, I think the Special Mar- 
iriage Act will be the most popular 
Act in ihe country as far as marriage 
is concerned.

Mr. Ch^imuui: Shri V. G. Desh-
pande. But, I would request the hon. 
RJember to speak from his own seat

^  ^  ^  i f  iW
tv, to, tt;, 5{o, aift 71̂  otet

^  ^  <rfrimr f

«T5 iron ̂  qiTPf t  I
3tRfT it ^  *T*lf ^ I

^  ^  ajT
»n,

^  ^  4
^  ^  ^  I Tsr ^

5HV5T ^  ^
apiOT ajf? f ,  

^  ^  ^  f*rai
srS? atmi f  i ^

aprf?t; innr
vTsnTTHT w  

ft-n a n r  <151 H«/T ^  I

f iW  4  wnrar 3ff»
I W r  a n r  r>T

air r> r I W t

T̂TT I li??r ̂  5 'il  ̂flHi ^  it ^
aiw  it, aift

^  iratm;
J  it  ^  an<r ^
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«PT M^uiW ^  «rt«Rnf <1? ^
*1̂ ,  arrr ^
*n 5W îrar ^ 1 *r? ^  ^  «if
«(7t >t TORf f  ^  ^  imw »rf<Twr *}■ aiw 

q? iht m̂ iT ^  rsr fW , v t «t
'3 01'} ?} 3tW
fsran ^  ^̂51T 'jr fH  I «f?
«rf?r art̂  ^  if ^  fsR- 4 ?«r^

^  ift anr ^ ^  »rf f

fsRT ^  fvH l fl’ ^  flH ^  T̂VT hI*̂  
»ft f r r f i r  3TT an, ^  <5?rT ajft 

«[5T ift 5JT ^  a rw  frm ? T ih reri ^

W ?f ?  I «BTTW f  taw 4 t5T̂  fTT
4V ihr anrf?[; k fst? 5it

^  ^  ^  STO T̂Tst t5r4 5IT I

*hr i? fiT  5̂  a rf^  art̂  ^ jirr ^ 

inrg- atp̂  4 q̂ wret; <0̂ , ^  arî  ^  •• 

tntV anpg-

^  ?rw  4 < r r ^  ?tt

^  ?5iwfir ?kr ^  »W ?n?ir
5T^ airar f  1
arnf ’ETH ^ i ^Ql *i«(i ^ ^*1

*iW »W  a *  «T?rW ^  ^  n f  f  I 

arl*? T̂rTT̂  artV^ ari*? an^^ 

??W ^ ?T^ tjT T̂  f  1 j f  tmgraT
^  faPT ^  ftrani ^  iVsT q;  ̂ 5̂̂ 51

?5PT '3|I*< s fr  ift 5 '̂ 1̂ , ^
?5r̂  <t«rii<b ^  am vtvtrr tfw  

m  ^  ŜTTnr 5T  ̂ #  I fqr? ^  
^»ii  ̂ 4i*i  ̂ ^ ^

a i^  ^  afi ?iV kr fW  *rar 

f ^  wi?<?'<r^  f r r rA r  ^  trgp  ^

cT^m;. tiiT W r «pt ^  î T̂rai
ira r # I =t >1^ 'T îrar «n ?«p ^
j f  ftj <ji 5̂ an VT f*() w»r

^  f W  snff aift g rr
frwsr ^  airr «iwf h h t  ^  1 ?mr 
r r  fr^raf ^  ?mr 5it hnn? ^  

'8*1 ^  fs ii?  an'T f^r 
ym 4 an^rftf <D<>11 ‘qiQr} ^  I >dH ^

fir? ^7^  g if^  t  <5̂ 5̂  

fnrarf 7? «r? ^^qT ^  f«r«iti 

^«»J ir^SRi  ̂ V«(*i 4 arl*? *riV
t i

«̂:, ,̂5, 0̂, ^  :{̂  jR n^ I iF5r ?rt
^  «ir h ; r»n^ ;at ^rtvr *T^ f

^  ^  I 3rf
^IT^ ?fhr ?ii5r ?)• art*? ^  an«r

t̂V8 ^  ^  3irai ^
?rf ^  ^  ^  iTTff 5T5^
iW  T^r ^  sTw rt'j(w< 5̂  «n^W 1 q r^
trqr? h r a - f i ;  ^  T t5 i^  5)7ft ^  3PT  ̂

»̂ 5 aiTÔ  T̂? an^Wf I

Tr«mt; W S r * T ^ ? ^ ? i i q ^ » t z i T f ^ a n f t  
?V^ft ^  irpt ?kT
#  3ff̂  ^  ariWRT ^  2:;5 5jrar
^ ^  ^  ^  T T ^  ^  Î T <pr w
?W  I gTTĤ  fetf'O' »r^ 5̂ ^ araiT »f
W?TTOT ^  3lt 5T ?^  ?hn ^
i!Tr>r T?r <1̂ areR ^  î «TT I *iFmi ^  
t«i) ^  <p 3re? ^  <r?̂ riT, qis?^ ^  ^  
fW tT  3R>fepTrt irfruim ^  w m  #  
anr ^  H«ird 1 1 j f  m p y r  ^  « r f w  

< T ? ^  4 nrW , H ^
5 1 ?^  ^ f5T̂  ^  I fr ^ M H  xf ^
^misr Htrerr fjnJ ;nff 1
ann ^rHt ?rt ? r N  H
5 T ^  ^  arfkTSPR 5T t*T?̂  I 5tW
ariSm? ^  f*m^ ^  «rRf ^  1
t f ^  ^ a p ^  h m w  5H 3R;tm gry<BT 
?>rerT ^ i)fsv  ?W s;i3 ^  «ift gmerr; 
*f a r m  ?rwT stiff *rf’T f  1
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trVTIT
# 1

*ft «fto # 0  i <T^ *f snff *IPT
<raiHT f  ^  JTTT
w ?iT  #  I <TinT ^  h r w n  «n  ̂ «rt?T 

*rar f  i

The Hindus in this province are 
governed by the Mitakshara law. Ac­
cording to that law, when a fatlier 
and sons constitute a joint Hindu 
family, the sons can ordinarily claim 
partition of the coparcenary property 
In the life-time of their father even 
against his will, iect ^  f :
A  full bench of the Chief 
Court of Punjab has held that 
though under the Mitakshara system 
Of Hindu Law, a son can enforce par­
tition even during his father’s life­
time, in the Punjab, this form of 
Hindu Law is not in force, and in 
•every case the onus of proving that 
the son has such a right lies on the 
person affirming it.

Shri N. C. Chatterjee: if I may
point out, the same is the law in 
Bombay. In Bombay, it has been held 
that without the assent of his father, 
a son is not entitled to a partition if 
the father is joiht with his own fatiier, 
brothers or other coparceners. There 
is also this restriction in Bombay.

?hrr #  ^  5^  ̂ igj f W  ^
^  WrSTS ^  KPT

W rn  f ,  trsnr 5rr»>T
snff »mT w ?rr f  i ^

?»Twr ^  atfrnw
^  f  ^  ^  Pjr*̂

^  MiV/yH f  I

«mr f  ?«p ^  ?r»nr

3if ^  f  IfiTJ «Bhf
f  I

Some Hob. Memben: There is no 
Minister here.

Shu S. S. More: We wiU have to 
suspend the discussion.

*fto ^ 0  vnmHr (nktr^^-rfsRT—
3 tlh n if) : « J 7 f  ^

^  t  I

All Hon. Member: Even Shri Ven-
kataraman is not there.

Sardar A. S. Saigal (Bilaspur); But 
Shri Venkataraman is not a Minister.

Pandit Thakur Das Bhargava:
Sardar A. S. Saigal is there, to depu­
tise.

Sardar A. S. Saigal: No, I cannot sit 
there.

Shri S. S. More: The hon. Member
Shri V. G. Deshpande cannot address 
the empty benches.

Shri N. C. Chatterjee: Mr, Chair­
man, you will remember that the 
Speaker gave a ruling that at least 
one member of the Cabinet should be 
here.

An Hon. Member: Shri V. G. Desh­
pande is addressing the Chair.

Shn S. S. More: The Deputy Spea­
ker once gave a ruling to the effect that 
at least one Minister must be here.

Mr. Chairman: Let us wait for a
few minutes.

^  ifto ifto ^  I

Shn Bhagwat Jha Azad (Purnea 
cum Santal Parganas): When no
Ministers are available, the House 
should be adjourned.

awni; ?nr (?5r?n arrsnr̂ T?— 
q;«f T fsrrrr wfvnn-™<ri‘?VT) : #  i

Sbri Gidwani (Thana): Appoint two 
more Deputy Ministers. That is the 
solution.

Shri S. S. More: Let us mourn in 
silence now.
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Babu Bjunnaeayw Sinffb; I pro­
pose that the House should acjjpunj.

Acharya Let aoyone
tvom among Congressmen sit on tĵ ,e 
Treasury Benches. Shri Algu Ral 
Shastri is t^re. Sardiur A. S, Saigal 
is there.

Sardar A* S. Saigal: 1 cannot sit
there. I have no jurisdiction.

Shri P. N. Rajaliliot (Sholapur—Re- 
served—Sch. Castes): Shri Bogaw«t
can sit there.

Shri Bogawat (Ahmednagar South): 
No.

Mr. Chairman: The hon. Minister
is very much wanted in the House.

Shri Biswas: But the Law Minister 
does not leave the House except for 
very urgent reasons.

ifto afto * # 7^ ,

^  »n} «rr^
^  ^  qTKTrari* 4  m r

vim ^ 3if ^  arw
vim ^ I ^

f  ^  :

“Subject to the provisions con­
tained in sul>-section (3) of section 
24, where a certificate of marriage 
has been finally entered in the 
Marriage Certificate Book under 
this Chapter, the marriage shall as 
from the date of such entry, be 
deemed to be a marriage 
solemnized under this Act,
and all children born after
the date of the ceremony of mar­
riage (whose names shall also be 
entered in the Marriage Certificate 
Book) shall in all respects be
deemed to be and always to have 
been the legitimate children of
tlieir p a ^ t s / ’

F W ? f r o  fjpT
^

ipniT I ^  f  ^
fsRT ?«rT •̂an grr ^

g W }  «ir?ra- f  art̂  ^vpiit
^  «PT5? f  1 ^  ^  
it I ^ ^  »reT f
^  '!nj f*wi5 fhii ^  fT*r

^  a M  *if »rnr ar?nr ift ^ n w ,
3rr4 arem

I ^  arf anr ariV
^  ^  fsnj 5JI Til'

f - g’samn- uy<uii*i anT»fr
a M  w n f w  fs m r  irwni art̂  an^

^  ^  §f, f i m r
3JPFTT W f«B ^ a p ^
^  ^ >3 îT arfvjVR
?!■ 5rrar ^  1 ?if <TW: ^  arr^
irenf arâ T gi’ ^̂ renrr 1 p m

?51T3 ^  TPIJT
arf? ^  ^  «PPi;sr

?W  I 1;  airsr ?n6? f ^
ar«f ^  f  I a h ffW  «nra- #  
snrf q;sfhirtiM ^  ^  m
TIT f  ^  Tijr
t ,  I ^  m  3̂  ?Ht3 anr*r

<1 Ll} ^  ?5ITJ (J
arî j ’Tsgf ^  fsn? 1

^  ?*rf^ 5THT
f  r^r ^  j f  aift rfftfsni i f

?»}?rar «rt ^  ^rrm t
^  Ww F̂RRT ^  ari*?

’w  «OT ^  4** 3 'yiA
ninni <

^ 'o f  ^  ?n w w
^  I ?5 R ^  ^  if aPT? ^ arrJ
^  Tfew? I?" «if ^  *T5 amf

an^ ?PT ^  ttfrmv ^  ariV
<n ^ • f«l 5JTH

5hlT I 5 n '#  atqî i qd
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■»TTsf ^ 3jt t  «ratr
#  fd 9 ^  arsOT ^  mvm i

ijV »T̂  f  af»n 4 arpt 

•rfsRe  ̂ VTsni t  ^  ^  ?jw
a p ^  # rr I ^  ?rt»r v ?  t  

app̂  T « tf ^ ?iw  3RJW  qrr5W ^  1 
*11 ?r$T flfWr t  9Tfi^

#  arfvppT? ^  srPft in q #  #  ^
I ^  «»Rr ^  t
iW 7  J #  ^  M v jf  *Tjr 

»ft t  ^ anr 5ii5T?f ^ f i  5nr ^ 

ihn ^  gf ^
Mf<uiw ^Wsrar t  I ?̂T?rT ^ p r

p̂̂ ;5T ^  tnTT tmraif

^  ^  qfrnm ? N  1 ^  »mr #
t*P 5it 5rt»T aipr ^ c*T

5IT ^HT ^  ̂ rf̂ RSTt

«P7^ ff 5}? ^  » f ^  <5?pft

^rriW  ^  rfsR^VT ^  ?̂ HT i
fJT  anr p r ''ft ^  5̂
?IW ^  7̂  f  I Itriv lS  «»?

T>t ST aiT̂  I iM  ^
^  WI9H, inrffl" ^

itfw g  5̂  5rw 3ri p r f^ -

TqW<i ^ w » r  ft w ?rr f  1 «mr Psrt 
?rr ^  '«RPiT ^ ^

y. are»r ^ T? anr «n 4
'* ^  q̂ r # I *Ĵ  fw TJ

aiTT ^  ^

fhrr I oi^j« ^nr ^  ^  
«rt tRihjST ^ ’T l tix^ l 5̂  ^  Ĥ hs ^

*P HRW ^  I ifw  ?!■ ^
«rf«W !̂P1«T ^  7̂*»T

^  ^  1 % ^  tm kPT ^  ^

hirf<<r<|iT W ^R- t  aM  grq? 

sr HJT îi iV atft a rrf qnnn?r ht M

a(̂ 7 yjjHi 5!' ^  3n*r «̂<»>1

t t 4  aR jjrfir *t^ ’̂tr 1
TOUT flFi #  ?W  qr^mr m r*n?^

-anN^, ^mri^  aift tnW% erM m nf

Wit w iK  <RF^ *J<? 1̂  arf̂  ^

fisf? •»«4î i gnnp^'  ̂ ^  i
fim r m p r ^  4  « ft  n « t  ^  #  
H  r f  a p rftw < f«  n»1‘*Nfft 4  f« r  

fB H  it  I •i*‘ <r*W5 e v 9 T

* 1̂  V t w »i? r * r  f^ n rf *ftw  

q% vmifiimR sA <1*  vqf emi 
<w innw w t  I «rf«Tr sw^? f w  ^

«ir f*i> ^  ^Rf ‘̂ 1̂  irsfcn *ri  ̂ ^  
5Rpft »T^ f̂ > ar»f? fTtr ^  ^  qpr
ti'̂ i ^  fV'i'TV ^hlSP ^  flTOT
^ nw  I <n aiR  aiT ^Rf ^  ^  «fff

fs im r i f  i an«r ? rrf «ut

iw f 5IHT 'OT!  ̂ t  I ^  |fr«pr
f f r  f  f ?  tiTHW  b ir firv in r tm N rr w t 

f  I ^»f?n ^  f«e a iw  r« -  w t

iw f Sfprr '9i|T̂  f  I <if«if«r wt
^  ^  Hr it a ift < rfrf?»R P if ^ 

ap jim  w»»T ̂  I trf « iy f fR
^  ^  )# ?n»i;

Hiff I w  ^  ^  ?n*̂

î*TT flrtftr? I ^  5̂®
P̂ ’Tn >̂T5̂  T̂raf ^  ?5f»j ^

arasT » ih ^  it i ?f^ r»r *9?̂  ^
^irmt ST  ̂ I *P <!rf

wHMT?n f«j5 « ^ * iw  < *itA

f^ n if ^  art*? ^*TRT ^  *l>t̂  5TW *T{ff f t

w t n  I *1* ni5^  c; ^  4  ?«tj
*ft S^lff 5 tF i; ftsiT  y tffT ? I atw  7^ it
? «  f«nn5 * f n h h rA  a ift 

«iFThf ^  f  ^  rri ^  ^
<nr?Bt ^  ? n t^  ?W  1

^  ^ <i#^5r HT ^  f̂ T

^  TiJ «rt p r  ^  5lMf
^  «»>i«Ri ^ f*p n j ?  a if? ?ft 

^  'd»f*̂ >l 'd'H ^  *i >̂T

p r  ^ srrr st r r  #  1

ftn ^  f*n r 15ft ^q)̂ 7P̂ ^̂ , ^ v^ram r ?«e 

ff*r ^  iT  ̂ arî jjH ^  iti,?HM)pJ

M if ir  ^  <»!T fsw fb r v r^ n  w l  f ,  <T̂
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<nrt<r f i r  ^  it,
^  ^  ^  STRTT ^  T^hR
^5RT ?nr ^  if 3INVT

3tI*? îjnr ^hrr i 3TFT

3rf? ^  fT?̂  urTpfr ^
vHWJ ^  r̂rf*TFT <Tirfv s9iHni4i
#  ^  hp hr? ^  I

5[T?r wi^ v ? 5 ^  

f ir  3T̂ n ^

w W h  31?? foFnfJT w^ Ên*RT «PTfrr 
f i r f ^  ^  wî er f^r

^  ^  ^  ^  <n ffT w n

^  ^ ^ 1? 5t w t  ^Tfyiw
3 if5 T ^ ^  lit M  3TO

iffvri’ firT>iTrT VfTTT 1  ̂ I

Shrimatl Reiiu Cliakravaitty
(Basirhat): I beg to move:

In page 7, line 6, add at the end: 
‘•provided either party makes a 

declaration to that effect at the 
time of registration.”
It is when we discuss these clauses 

of the Bill that it is borne upon us 
more forcibly than ever, why those 
of us who have been demanding 
that the Hindu Code Bill be passed 
in its entirety were perfectly right. 
Without knowing exactly what is 
going to be the fate of the Succes­
sion Bill, it is very difficult to make 
up one’s mind exactly on what stand 
to take with regard to the conse­
quences of marriage.

During the course of this debate 
on these clauses, there has been a 
wide diversity of outlook as to what 
\n the aim of the Bill. Without 
clearly enunciating that, I am afraid 
-each of us will be misunderstood In 
the attitude we *ake to the various 
d a u s e s  of the Bill. There Ifl do

doubt, as far as we are concerned^ 
that we want people to accept a uni­
form code of marriage, inheritance 
etc. At the same time, we realise 

that this acceptance of a unified code 
has to be achieved in the midst ot 
the existing diversity of personal 
laws. It is no use Just standing on 
principles rigidly and forgetting the 
objective situation in the country. Alsoi 
We have to take full cognisance of the 
fact that in the midst of a volume of 
prejudice regarding marriage, there is 
a new demand for a new set of laws  ̂
It is against this background that we 
have to judge our attitude to each* 
clause. Our aim must further be to 
give the chances of relief and equity 
which are inherent in the clauses of 
this Bill and to bring some ray of 
happiness to all those who are suffer­
ing today and are desirous of taking 
advantage of those benefits. We 
should like as large a section as possi­
ble of those who are suffering today 

Jo be allowed to benefit by it. It is. 
here that I differ from my friend, Mr. 
Venkataraman, although I do agree 
with the majority of the points he has 
tried to cover. But I do want, that 
slowly, larger and larger sections should 
utilise this piece of legislation and I 
think in that respect my Hindu Maha- 
sabha friends are quite right when they 
say that you are trying to get larger 
and larger sections of people to ac­
cept this Bill, We do want it; let us 
be quite straightforward about it. We 
do want that larger sections of peo- 
pie—some of whom are today pre*- 
judiced against registration, some are 
afraid of society; there are various 
factors at play in the country and„ 
therefore, they are unable and hesit­
ant—to take advantage of this Bill. 
We must encourage them. It is with 
this idea that we have to move. We 
have to see that, step by step, people 
go forward towards the acceptance of 
a unified code and that is why today 
we keep it as a permissive measure, 
and we have to put this aim very 
clearly before this House.

Let us take the whole genesis of thiŝ  
Act itself. It was passed In 1872. At



1825 Special Marriage Bill 14 SEPTEMBER 1954 Special Marriage Bill 1826

that time» it was passed for those non­
conformists—should we call them—of 
the Hindu religion, who did not be­
. lieve in Saligram Shila, who did not 
believe in the traditional form of Agni 
Sakshi, for Hindu marriage. It was 
in order to validate those marriages 
that the Brahmo leader, Keshub 
Chunder Sen, wanted this enactment. 
It was to benefit those sections of peo­
ple who called themselves Hindus, who 
were Hindus but who no longer be­
lieved in the traditional forms. Here 
I should like to tell my friend, Mr. 
Chatterjee, through you, that it is true 
that we conform to the social cus­
toms, traditions etc. and we are ac­
cepted more or less within the Hindu 
fold, but it is also true that even in my 
childhood I have seen how we were 
ostracized. We were not allowed to sit 
and eat with the Brahmins and with 
those who were really the orthodox 
sections of society. So it is necessary, 
when people are non-conformist, when 
they do not believe in the traditional 
sacramental forms of marriage, that 
they should be allowed to marry under 
the forms they believe in and these 
marriages must be validated by some 
Act. And we see that slowly now in 
the way this very Act is being used 
by larger sections. It is not only the 
Brahmos who are utilising it, but 
larger and larger sections of Hindus 
are utilising it and we know, that more 
and more people will utilise it. That 
is why there is the insertion of Chapter 
III. The inclusibn of Chanter III, as 
my friend, Mr. Chatterjee, has pointed 
out, is a new innovation.

 ̂ Pandit Thakur Das Bhargaya: May I
I ask a question of the hon. lady Mem­
ber? Two days back. Shrimati Susha- 
ma Sen said Shri Keshab Chunder Sen 
believed in sacramental marriages. Is 
that true?

Shrimati Rena ChakraTarttj: I do
not know what he means by ^sacramen- 
tal marriage’. We, Brahmos, do not 
believe in the full sacramental form of 
marriage as performed by Hindus. We 
do not have any sacramental marriages 
in the Brahmo community, in the 
sense of marrying before the Saliff^am 
Shila or taking oath before the Are.

Shrimati Soshama Sen (Bhagalpur 
South): They are sacramental marri­
ages.

Shrtmaii Renn Obakrayartty: I am
very glad that the orthodox Hindus 
accept our form of marriage as sacra­
mental. At least it was not so earlier. 
That was why it was necessary to 
validate those marriages, and that was 
why the Brahmo leader, Keshub 
Chunder Sen, fought for the enact­
ment of that legislation, the Act of 
1872. He fought against the orthodox 
people, lone-handed, in order to vali­
date those marriages. It would not 
have been necessary if Hindus had 
accepted our marriages as being valid. 
I am not a very great exponent of the 
Brahmo Samaj; nor do I know very 
much about the details of that history. 
But this is what I have heard and I 
would like to be corrected, if I am 
wrong.

Shri N. C. Chatterjee: There were 
some inter-caste marriages which were 
not then allowed according to some 
High Court decision. That was why 
they wanted some Irind.......

Shrimati Renu Chakravartty: I would 
just like to point out that there 
are many Brahmo marriages which are 
contracted within the cast itself. It 
was necessary even to ^validate even 
those marriages.

Now, Sir, the insertion of Chapter
n i...........

An Hon. Member: Madam.

Mr, Chairman: The Chair has no
objection to being addressed as *Sir*.

Shri N. C. Chatterjee: Especially from 
a lady.

Shrimati Renn Cliakrayartty: Madam,
I was on the point that a larger and 
larger volume of opinion was veering 
round to accepting the need for regis­
tration and that was why the insertion 
of Chapter III had become necessary.

Now, a question has been raised 
about people who were married twenty 
or thirty years ago, and the need or 
otherwise of inserting the clause that 
if they want, they can come and get
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registered. 1 think these are extreme 
cases. It is true these people have 
been given the right to do so; they are 
not going to be barred. But really» as 
far as 1 am concerned, until such time 
as there is a volume ot prejudice in 
society against registration of Hindu 
marriages, until such time as registra­
tion is not made compulsory by the 
Hindu marriage, until such time as we 
are able to have one uniform code, 
until such time I am of the opinion 
we must make provision for registering 
marriages immediately afterwards 
which may be contracted in the custo­
mary form.

I know of many many cases; let us 
be practical, and let us see what is 
happening around us,—how there are 
parents who want their children’s 
marriages should be registered but they 
are afraid of society, and so they have 
to perform the marriages according to 
shastric or customary rites and still 
vant those marriages to be registered. 

Even as I said before in the Select 
Committee^I would ask my friend Mr. 
Pocker Saheb to listen to this—it was 
one of the Muslim Members who most 
consistently and insistently pleaded 
with us, ‘Please allow us to be includ­
ed in this; do not put this restriction 
on prohibited relationship. Our society 
is very very conservative but there is 
a progressive section that wants to 
have their children’s marriages regis­
tered under thiJs law.* They want 
that the enforcement of monogamy 
should be there. Therefore, I feel that 
it is necessary to allow such marriages 
to be registered. This is the logic of 
it. If, in the present circumstances, 
we could make every Hindu, Muslim 
and other marriage registerable under 
this law, and make it compulsory, there 
could be nothing like that. But at 
the moment, the question bristles with 
difUculties, and the least we could do 
is not to exclude these sections by pro­
hibiting the registration of customary 
marriages contracted within prohibited 
degrees. I agree with wiiat Mr. 
Venkataraman said. Shall we bar 
tliose ^ o  want to register under this 
law? Shall we say that although there

has arisen a cettaln consciousness
among certain sections demanding new 
marriage laws we are going to shut 
them out? I would like that every 
opportunity, every ehcouragetneht 
should be given to all people who want 
to register their marriages. That is 
why I support this Chapter in its en­
tirety.

Now, I would like to make my posi­
tion clear with regard to prohibited 
degrees. There is no denying the fact 
that eugenically prohibited degrees are 
bad. If it was left to me and if I could 
really carry the majority of people 
along with me, I would surely ban 
marriages within prohibited degrees of 
relationship. But, we are not banning 
it; we are allowing it under customary 
law. Therefore, since it continues to 
exist, I would say we should not ban 
people who, out of fear of society and 
under the force of circumstances are 
still marrying under those laws to get 
over those practices gradually. Until 
the time when we see that the volume 
of public opinion is gathering and a 
larger number of people are getting 
married under this Act, until that time 
we should take the masses along with 
us, by throwing open the Act to be 
utilised by the widest sections possible. 
When you are allowing such marriages 
under the personal law I find no reason 
why you should not allow them re­
gistration under this Act. That is why 
I feel there is no contradiction. We 
cannot always be rigid. We as Com­
munists adhere to certain principles. 
We stand for commission but do we 
not sometimes support actions which 
contain just a decimal point of our way 
of thinking because we think that that 
measure is a small step in the right 
direction. It is from that point of 
view that we say that we cannot be 
rigid about these things. Marriage liiws 
and social laws die hard. Sometimes 
people accept the bankruptcy of many 
economic laws but when it comes to 
changing manMage, laws few find it 
has got into the blood and bones of 
those very people. Sentiments are
roused, all sorts of prejudices are 
roused. We have to legislate step by>
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step. We have to legislate with a lot 
of imagination and we have to do pro­
paganda in the country. When the 
Chinese marriage law was enacted 
they had to continuously undertake 
:propagahda and light tenandously to 
eradicate the prejudices and to dispel 
fears that still remained in the Chinese 
peasantry. Enacting of social laws is a 
very very diflftcult thing. I would say 

Tthat although w^ may hold very strong­
ly to certain principles, we have to 

-move seeing the realities as they are. 
We cannot apply rigid principles like 
my friend Mr. Gurupadaswamy who 
was giving us a long lecture as to the 
principles we should enunciate.

Before I come to the rather compli­
cated question of inheritance, I will 
finish clause 18, 1 have heard a 
i^alaxy of legal talent—of which I have 
<ione. Therefore I will enunciate my 
position as a mother, as a woman, as 

to  what t think should be our attitude 
towards our children. I would ask the 
Law Minister and the legal talent that 
'Cxists in this House to find out ways 
and means as to toow We ^ n  a ^ e v e  
this end. We do not want our children 
to be regarded as illegitimate. We 
want that our children should be 
legitimate.

Shri Tek Chand (Ambahi-Simla): 
Crgo banish marriage.

Shrimati Rena Chakravartty: I have 
lieard the hon. Member right through 
the whole course of the Select Com­
mittee on this point but I still adhere 
to my view as a woman and say that 

; you have no right to inflict a punish­
ment on the chUdren for what you may 
call the sins of the fathers and mothers. 
Punish the fathers and mothers if Tou 
want: but. what right have you to 
punish the children. That is the posi­
tion I will take. I would ask my 
friends, whatever laws we may make, 
We should not penalise children. We 
«hould not do that.

After that, I will come to the 
•effect of marriage under this Act. Here 
again, 1 repeat it is very difficult to 
know what is going to happen because 

 ̂ we are not sure of the fate of the

Succession Bill. I have already eniin- 
ciated my position regarding the out­
look th«t I have of encouraging larger 
and larger sections to marry under thi» 
law and have the marriages registered. 
I haVe ifiven my Vninute of dissent in 
the Select Committee. I have made it 
very clear that by discriminating be­
tween people who marry under this 
law and people who marry under the 
personal law, we would be discout'ajf- 
ing marriages under this Act. I know 
of some people who would like to have 
the marriages of their children regis­
tered under this law. They have conle 
to that decision; they are prepared to 
have their children’s marriages regis­
tered but if it means their children 
will sever. They will have strong objec­
tions. It does not effect the Daya- 
hhaga school so much as it effects the 
Mitakshara school, when it comes to a 
question of family property etc. It is 
from that point of view that I say we 
should not discriminate.

At the same time, after having heard 
the arguments which have been put 
forward, I have taken up a slightly 
different position. I say that if Hindu 
law had given this right to property 
we would not have i^one to this trouble 
t)f giving much thought to the Indian 
Succession Act. Hindu law does not 
give the right of inheritance to wives 
and daughters.

An Hon. Member: It does.

Sbriittati Beau Ch^dumTartty: It does 
not? otherwise there would not have 
been this trouble. There is no property 
she can own. Because of that, I do 
recognise that the Indian Succession 
Act gives certain advantages to the 
women. I think Shrimati Jayashri 
Raijee has not given sufficient atten­
tion to that. Yet, I say that, because 
we want that larger sections of the 
people should be encouraged to marry 
under this Act, we must take this Bill 
in its entirety. We must also recognise 
the fact that there are certain good 
aspects in the Indian Succession Act. 
That is why I have moved an amend­
ment that at the time of the registra­
tion of the marriage they should be 
given the option to be goverp«d either
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by the Indian Succession Act or by 
their personal law (Interruption).

I now come to the point that has 
been raised about inheritance tor the 
ciiiidren of those who get their mar­
riages registered long after the mar­
riage performed under personal law.
1 think it is only very few people who 
will register their marriages, say, 
after 20 years. Will it be that their 
children, one set of them, will be 
governed by the personal law and an­
other by the Indian Succession Act?

Shri S. S. More; Pre-registration 
children will be governed by the per­
sonal law (Interruption) . It will 
create complications.

Shrimati Renu Chakravartty: It may
create complications. Why not leave 
it to them? After all, their children 
who have been bom before registra­
tion will be governed by the personal 
law.
2 P.M.

Shri Tek Chand: What about col­
lateral succession?

Shrimati Renu Chakravartty: Well, 
the point is, I do not understand this
‘collateral succession' at all. It is for 
the lawyers to find out

Shri Tek Chaod: Therefore ignor­
ance is bliss.

Shrimati Renu Chakravartty: I
never try to compare myself with 
my hon. friend Shri Tek Chand as far 
as legal abilities go. I dare not do 
so.

An Hon. Member: But you have
the force of conscience. (Interrupt 
tion).

Shrimati Renu Chakravartty: I do
feel that there is no ban on legis­
lators expressing our opinion though 
we are not eminent lawyers like Mr. 
Tek Chand. We come as human 
beings to judge human relationship. 
We have every right to express our 
opinion to those who make the law. 
{Interruption).

Lastly, I would just say that t  
would recommend my amendment 
number 136 regarding Chapter 4, that. 
the option should be given to the 
parties registering at the time of the 
marriage to specify what will be the 
succession which they would like to 
follow, and for the rest of the 
Chapter, I would request the House 
to leave it exactly as it is.

Mr. Chairman: I shall now place 
the amendment which Shrimati Renu. 
Chakravartty has moved. Amend* 
ment moved—

In page 7, line 6, add at the end:
“provided eittier party makes a

declaration to that effect at the
time of registration.**

Pandit K. C. Sharma (Meerut Distt.—
South): Sir. I am sorry, i cannot 
support this Chapter III in this BilL

An Hon. Member: Chapter IV.

Pandit K. C. Sliarma: I am ii^
support of the principles of this Bill, 
and I think the law has been long on 
the Statute Book. It has created 
certain environmental forces, which 
being in existence, you cannot go back 
upon now. Therefore, this law has. 
come to stay and it is a good law to 
be available for the people who need 
it. But, I do not understand the logic 
of having this Chapter III in this Bill 
for the simple reason that every f o r ^  
of life, every custom and every struc 
ture of society has some influence on. 
the human mind and human conduct.
It is only the biological forces that 
direct man’s actions but the social 
forces and institutional influences too 
direct and mould one’s conduct and 
character. One’s cultural outlook has. 
a great deal to do with it. Therefore, 
it is not an easy job to say: “you are 
bom a Hindu boy in a Hindu family,, 
but now you behave like this and be­
have like that” . AH of a sudden i f  
you say this, it is very diflScult pro­
position. Human beings are not to> 
be thrown like stones. Therefore, I 
say, that in the name of law alone* y
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this Chapter III cannot find a place 
in this BiU.

Shri Alffu Bai Shaitri: I th ^ k  you 
for this.

Pandit K. C. Shanna: I say this 
not on account of the conditions pre­
valent in the country, but in the name 
of logic and in the name of reason. 
What is law? Law as the great 
Greek Law-giver says, is the highest 
reason seated in the mind of the com­
munity. If any law does not appeal to 
reason it is not good law it is a bad 
thiiag to enact a bad law. What has 
the great Law-giver said? He said 
tih'at any law must appeal to the 
reason seated in the mind of the com­
munity. The Hindu Law-giver has 
also said the same thing. Law, he 
said, is the intutive wisdom in the 
mind of the community. Does society 
accept that if a marriage was per­
formed under the Hindu, Muham­
madan or any other law, after twenty 
years the persons concerned should 
say: “we do not like this system. 
We would like to change our mar­
riage under this new Law and get it 
registered” ? This is not what a man 
would do or the society would accept. 
If a man and woman ttiave been living 
for twenty years under a certain norm 
of life, certain environmental forces 
have acted upon their family life. 
Men and women are not stones to 

Jchange their environments all of a 
budden. If they accept the sudden 
Ichange, they have lived all these 
^ears in vain. They have not the 
jleceptivify of human mind and of 
luman heart. This is an impossible 
^position to human beings and this 
Chapter III should not be there. I 
find no precedence anywhere that 
such a law has ever been enacted. I 
ask my hon. friend the Law Minis­
ter to And out any precedent for such 
a measure. I have found none. I have 
laboured for it to find any precedent 
arfywhere where a marriage perform­
ed twenty years back under a certain 
law could be changed overnight under 
a new Act. I. do not think any sen- 

^ b le  man or woman will have such

a conduct in life. What is against:. 
reason and what does not appeal to* 
social conscience should not be enact­
ed as law. It is for that reason that 
the English jurist stated “Law of the 
land”. Law of the land means the- 
law that will appeal to the social con­
science of the civilised community. 
Then again, in the Constituent 
Assembly we discussed rbout
'due process of law’. What
is due process of law? Given 
certain procedural necessaries, it ulti­
mately means that the law must: 
appeal to the mind of civilised man 
or a conduct approved by society.
Does this appeal to the reason in the 
mind of man; or the feeling in the 
heart of man, the reason and feeling 
with which he can stand as a mam 
of honour before the society.

Is it possible for a man and woman 
who married twenty years back under 
a certain Act with all the obligations, 
and all the ceremonies—those cere­
monies themselves carrying certain 
influences in the mind of man and 
woman—to say: “we shake off aUv 
those environments and influences 
and we adopt this new system”. This 
is not in the human conduct and this 
is not tolerable. Therefore, I say that: 
this Chapter III is unadjustable and 
I dD not find any precedent for i(.

Then, I say that it is not a goo&, 
moral and it is not good in itself. The 
other day the Prime Minister said 
the greatest harm that the wars have 
done to inan Is that they have coar­
sened life; that is to say, the refine­
ment of life goes away. He gave ex­
amples from so many books and 
Journals where a German was a Nazi, 
then a socialist, then again Nazi, then  ̂
he became a Communist and so om 
What is the worth of such a man. 
What is the worth of a man who lives 
a Hindu life for some time and then 
a Muslim life. He was quite a cere 
monious man. sitting round the sacred 
fire and going seven times round the 
fire making some pit)mtee8 in the name* 
of the old law in pure Sanakrit' 
language, living a life with chlldreo
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and family for twenty years, he now 
.says good-bye to all that and takes a 
tiew life. What is the moral value of 
«uch a man. I say» it is not in the good 
•of society. Why should a man change 
and shake off his obligations.

Shri K. K, Basu: (Diamond Har­
bour): Just like the Congress.

l^andit K. C. Sharma: Madam,
this is one question which only a few 
people can understand. Other 
people—and my friend Mr, Basu is 
one of them—cannot understand it.

Shri K. K. Basu; It is very diffi- 
€̂̂ Illt to understand you.

Pandit K. C. Sharma: You cannot 
understand it for your life; yxDu have 
to leam a lot.

Therefore, my point is that it does 
not appeal to reason and therefore it 
is not good. It is not moral and 
therefore it is bad. It is not logical 
aijid justifiable and therefore, it 
should not be incorporated here. 
Hierefore, I oppose the inclusion of 
Chapter III as applicable to all sorts 

marriages, and I am supported in 
my contention by what Dr. Ambedkar 
put in the Hindu Code, clause 21, 
which simply says that marriages of 
doubtful validity could be registered 
under that Act. Again in the Special 
Marriage Act of 1872, it is stated that, 
eoBcepting the marriages that are per- 
iSormed under certain religious sys­
tems, marriages, the validity of which 
ia doubtful, could be the subject- 
matter of the Act;

Dr. RSlma Bao: That does not 
arise now.

Pandit K. C. Sharma: In the ftrst 
place, I oppose it in toto.

If at all it has any validity or any 
^ s e ,  it can have sense only if ins­
tead of the words “ the Special Mar- 
tlage Act, 1872 (III of 1872) or under 
this Act” you put is the words “the 
<3hristian, Jewish, Hindu, Moham- 
itiikdan, Parsi, Buddhist, Sikh or Jain 
^Iprsooal law or the marriages, the 
'¥alldity of which is doubtful” . I

have taken it from the preamble of 
the Special Marriage Act of 1872. 
^a1) laiw was made for marriages 
not performed under systems quoted 
above and also for marriages, the 
validity of which was doubtful. 
Pandit Bhargava, the other day, was 

v^hemmt to say “of doubtful*'.
I do not regard that in the case of 
any man and woman living together, 
as husband and wife and carrying on"̂  
their life as such, it is the business 
of a third person to stand 11© and say 
“Yours is not a valid marriage’’. ’ 
third person can stand up and " siiy" 
that their marriage is not valid.

Pandit K. C. Sharma: When it 
comes to the acid test, he runs away. 
When a man and a woman agree to 
live as husband and wife, a third 
person should have no business to 
question the validity of their marri- 
a£e. If this Chapter has any mean­
ing, it can have sense only if my 
amendment is accepted and in that 
case it would read—

Regiistration of marriages cele­
brated in other forms.— Âny mar- 
tiage celebralied, wthether before 
or after the commencement of 
this Act, other than a marriage , 
solemnized under the diristian,. 
Jewish, Htndu, Mohammadan,*
Parsi, Buddhist, Sikh or J a in ^
personal law or the marriages,^
the validity of which is doubleal.

With this amendment, it will help 
cer*taln classes of x>®ople who want 
certain laws to govern their life and 
govern the inheritance of their child­
ren, because the validity of their 
marriage Is a doubtful question. To 
avoid future trouble for the children 
With regard to inheritance, this may 
supply a good need. Otherwise, I 

t do not regard personally that it is the 
business of any third x>er8on to 
question the valldi t̂y of the marriage 
between a man and a woman. f
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I then come to the difficulties men­
tioned by the speaker who preceded 
me—Shrimati, Renu Chakravartty. A 
man iparried twenty years back and 
has three children. Then he ^ets his 
marriaK? registered and again—the 
woman unfortunately in this land is 

^-very fertile— ĝets three or four child­
ren more. Thein the trouble arises 
in this way. The former children are 
I te m e d  by one law and the latter 

l^ ^ r e n  are governed by another 
This point has been made out 

by so majny speakers, on the very 
face of it, it looks ridiculous. How­
ever I do not very much appreciate 
why too much emphasis is put on 
inheritance. As I interrupted yester­
day my hon. friend, Mr. Bhargava, 
there is no inseparable accident be­
tween property and inheritance. I do 
not regard the question of inheritance 
as anything very important. On the 
other hand, the Question is how this 
man is brought up, how the child is 
brought up and in this you have to 
look to the future. The future wants 
able-bodied young men determined 
to do the job and perform it intelligent­
ly. It does not matter whether the 
man should inherit ten houses or 
twenty houses. Too much emphasis 
on inheritance is placed and as I al­
ready said, there is no inseparable 
accident between a clod of earth apd 

fblood of man. Blood is different from 
ffearth. A man may be capable of 
%oing many good things. Houses are 
. built and houses are destroyed and 
it a man’s business, and whatever 
importance it has, it is not going to 
have as much importance tomorrow.
I am again supported in my attitude 
regarding Chapter III. A Bill was 
brought forward by Dr. Deshmukh 
in 1946 with regard to the same provi­
sions which are adumbrated in this 
Chapter. The then Law Minister 
questioned it saving that it was not 
adjustible, not that the law was bad 
in itself. Str A..«;oka’s contention 
Was..........

Mr. Chairmaii: This is not a gene- 
f'al discussion.

Pandit K. C. Shaima: I am oppos­
ing Chapter III alone-

Shri Biswas: 1 hope the Chair
will give me at least bne hour if I am-, 
to reply to all the points raised.

Pandit K. C. Shanna; My cmt^*-- 
tioa i;s supp<vted h}f 1;he attitude 
then Law Minister, Sir Asoka, ado|>i- 
ed that Chapter III is not adjustibje 
to the Special Marriage Act. Further 
when a Bill came in 1951, the Houao 
was of the opinion that that amend­
ment to the Special Marriage Act 
was not adjustible. Therefore, 1 stand" 
On surer ground that Chanter III, as 
it is, cannot be a part of the Special 
Marriage Act.

Shri Kasliwal: I will be brief and
will not take much of the time which 
the Law Minister wants to take.

I have heard with some attention 
what Mr. Chatterjee said on the Ques­
tion relating to registration of mar­
riages and he said that ChaxHer 
was uncalled for. While sajrlng that 
it was uncalled for, he said that this 
Chapter was not to be found in the 
Act of 1872 and it was not to be 
found even later when the Act of 
1872 was amended in 1923. That 
was the only argument he advanced’ 
when he said that Chapter III was 
uncalled for. My friend. Pandit. 
K. C. Sharma, also dwelt at length on 
Chapter III, but I would remind them*

/  that society is not static, as they pre­
sume.

Pandit K. C. Sharma; It is an in­
telligent society,

Shri Kasliwal: It had advanced to 
such an extent that registration of 
marriages as such icould take place* 
under the Act.

Then, I will pass on to another point 
regarding clause 15. Mr. Tek Chand 
was pleased to raise a point on* 
clause 15: he said that in line 4, the 
words “valid in law” should be in­
serted, and he said that unless these 
words “valid in law” were inserted 
after the words **ceremony of mar­
riage,** every form of marriage, whe­
ther it was valid or Invalid, proper 
or improper, would become valid after 
registration under this Bill. But I.
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[Shri Kasliwal] 
submit that he did not take into 
►consideration two factors. One was 
that he did not properly read the 
clause. The clause does not merely 
say that the ceremony of marriage has 
been performed but says that the 
“ ceremony of marriage has been per­
formed between the parties and thoy 
have been living together as husband 
•and wife ever since.” If these parti-
• cular words were not there, that is 
to say, that *‘they have been living 
together as husband and wife ever 
since/’ was not there, perhaps his 
contention would have been right. 
iBut it is not so. I will remind him 
that he has forgotten one particular 
aspect of Hindu law which is a ques­
tion relating to the doctrine of factum 

-valet, which is applicable in Hindu 
law both to marriages and adoption.
I w l̂l read from page 173 of Maine’s 

:Hindu iSw;

‘The doctrine of factum valet, 
rightly interpreted, is particularly 
applicable in connection with the 
questions relating to marriage and 
adoption.**

'Then, it goes on further and says:
“When the fact of the celebra­

tion of the marriage is established, 
it will be presumed, in the 
absence of evidence to the con­
trary, that all forms and cere­
monies necessary to constitute a 
valid marriage have been gone 
through.**

Shri Tek Chand: Therefore, it is a
irebuttable presumption.

Shri Kasliwal: You cannot say that 
:you must put in these words. So also, 
where a man and woman have been 
proved to live together as man and 
wife, the law will presume, until the 
contrary is clearly proved, that they 
were living together in consequence 
o f a valid marriage and not in a state 
at concubinage. Therefore, the in­
sertion of these words, “valid in law** 
is not necessary at all. The words 
are clearly there: that they have been 
living together as husband and wife 
•*«ver since. Once they have been

living as husband and wife ever since,  ̂
it would be presumed that there was 
a valid marriage and it is not at all 
necessary to insert these words ‘Valid 
in law** after the words “ceremony of 
marriage.”

My friend, Shri Venkataraman, also  ̂
gave one or two instances of a mar-  ̂
riage which is performed in the south 
—garlanding and all that. One 
not at all be sure whether su ch ^ l 
marriage would be a marriage valid 
in law, as far as Shri Tek Chand*s 
point of view goes. But so far as the 
ceremony of marriage is concerned, a 
ceremony of marriage has been gone 
through and they have been living as 
husband and wife ever since after 
that ceremony has been gone through. 
So, I believe that so far as that point 
is concerned, it disposes of Shri Tek 
Chand*s objection, the objection which 
he wanted to raise in amendment 372.

There is another point to which I 
would like to refer, and that ]>oint is 
covered by the amendment given 
under No. 315 by Shri Dabhi, relating 
to the question of prohibited degrees.
I think this House will agree to this 
amendment to the effect that all those 
marriages, even though they come 
within the purview of the prohibited 
degrees of relationship, could be regis-» 
tered provided they have been solem^ 
nized before this Act came into force.'
I think it is a very salutary provision 
and I hope the House will a g r ^  
this amendment. I need not go fSRher 
into the matter. A very long discus­
sion has already taken place on this 
particular point.

Then I will come to clause 17. Shri 
Tek Chand again raised a very per­
tinent question. He said that the 
objector under clause 17 should be 
given the right of appeal. Now, I 
submit that we did not give a right of 
appeal under clause 8 regarding 
solemnization of marriage. How can 
we give the right of appeal to an 
objector when he objects to the regis­
tration of a marriage? It would be 
absurd if you do not give the right of 
appeal to the objector so far as the 
question of solemnization of marriage
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is concerned, but you give the right 
•of appeal to a person who is objecting 
when a registration of marriage is 

.concerned.

Shrt Tek Ctauid: There you want to 
fbe uniformly unfair.

Shrl Kaallwal; There should be no
'distinction in respect of solemnization 
•of marriage and registration of mar- 

-;^age. The House has agreed to 
^ A u sc 8. In that clause, the ques- 
"rtion of giving the right of appeal to 
the objector has been rejected by the 

House.
Shri K. K. Basu: Provided by

rappeals for the lawyers!
Shrl KasUwal: 1 am not Roinî  into

the details. It will open up a vast 
amount of litigation. Every sort of 
person will come and object and the 
marriage will never ,be solemnized 
and registered. All sorts of objections 
will be raised. The Law Minister, in 
the course of his speech, said enough 

<on this i>oint. So far as clause 17 is 
concerned, it remains at par with 

•clause 8. I do submit that the right 
-of appeal to the objector should not 
ibe given.

Shri Tek Chand again raised cer­
tain points with regard to clause 18. 
I am not dealing with that particular 
clause, because Shri Venkataraman 
took 15 minutes for that particular 
<jlause and he answered every point 
that was raised by Shri Tek Chand.

% e rere are three other clauses on 
which probably no discussion has 
taken place, and those three clauses 
are proposed to be inserted by an 

: amendment of Pandit Thakur Das 
Bhargava. Those clauses are 18 A, 
18B and 18C. With regard to these 
clauses, I must say that, with all res­
pect to Pandit Thakur Das Bhargava, 
I have been unable to appreciate his 
attitude so far as this Bill is con­
cerned. On the one hand he has been 
very strict, and he has been talking

• of all things—I might say—of things 
dearth, earthy. On the other hand, he 
has been soaring high in the sky. He 
has been soaring into Platonic heights, 
I might say, when he wants clauses

18A, 18B and 18C to be incorporated 
in the BiU. What is the object of 
these clauses—clauses 18A, 18B and 
18C? He wants that the husband and 
wife, the moment they have married, 
should have the property this way: all 
the property which the husband had 
before or the wife had before should 
be joint. All the property which they 
later on acquired should become im­
mediately joint. He made an appeal 
to this House that this is a matter 
which can be taken to the U.N.O. as an 
example of what we are doing here. 
I really do not know whether it has 
something which may be taken to the 
U.N.O.

Shrl K. K. Basn: It all depends
upon the selection of the delegates.

Shrl Kaallwal: If you will go as a 
delegate, you may take the matter 
further. If supposing these clauses 
were there, I really want to ask 
whether a boy of 21 or a girl of 18 is 
in a position at that time to enter into 
a contract saying that, now that we 
are going to get married, half of my 
property will be yours and the other 
half will be mine. I am quite sure 
that at that stage they may not be 
in a position to say anything to each 
other except this ‘everything will be 
yours’ ; I do not want anything except 
yourself. At that stage it is not pos­
sible for any boy or girl to enter into 
such a contract and say, we are now 
equal sharers of this property which 
belongs to you and me. Subsequently 
also even when there is an accretion 
to their estates or they make some 
money and acquire seme property, 
even then, the entire property will 
be joint. We do not know what will 
happen to this joint property when 
there is divorce. Nothing has been 
said so far as that particular clause 
under divorce is concerned. I sub­
mit that the clauses which he pro­
poses to insert into this Bill are 
entirely unnecessary and uncalled for.

Shrt Algn Rai Shastri: What will
happen? Who owns the property?

Shri Kaallwal: I am coming to
clause 19. I will not go deep into 
that clause; I think on clause 19 there 
has been a very great deal of debate
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[Shri Kasliwal] 
and $hri N. C. Chatterjee waxed 
eloquent over the hardships which are 
to be caused by clause 19. But I am 
in entire disagreement wiih him. I 
think S];̂ ri Chatterjee need not have 
wasted so much of time. I X)eed not 
repeat the argument which have 
already been repeated by so many 
Members about the necessity for 
iJlause 19. There are two points 
which I want to make. First of all, 
this clause has been there from the 
inception of this Act,—since 1923, if I 
remember aright. Dr. Gour was the 
Chairman of that Committee, and Dr, 
Gour was a great Hindu law-giver, as 
we are told. Dr. Gour was respon­
sible for the insertion of this clause 
19 into this Bill. Therefore, there is 
nothing really to be said as to whether 
clause 19 should or should not be 
there. There is another reascHi why 
I want clause 19 to remain. Clause 
19 would mean that succession will 
later on be governed by the Succes­
sion Act. What does the Succession 
Act say? Daughter and the son in­
herit equally. Under survivorship, 
the daughter has no right at all what­
soever. One of the great reasons why 
we want clause 19 is this: that the
daughter will have equal right of 
inheritance with the son. I do not 
wish to advance any further argu­
ments; I only wish to say that inspite 
of t:ie various minutes of dissent 
appended by the hon. lady Members 
of the Select Committee, this House 
should retain clause 19 as it is.

Dr. Jalsoorya: Mr. Chairman, much 
as I am in sympathy with all the pro­
visions in this Bill, I must regretfully 
say that there is considerable con­
fusion in the wordings of this Bill on 
account of the way in which it has 
been drafted. The reason for it is 
this: Originally it was drafted on the 
basis of the old Special Marriage Act, 
with a few modifications here and 
there. If I am right, my impression 
was that with a few m odipcfttl^ 
here and there, practically all the 
clauses, except perhaps those which 
said that you should not belong to 
this community or that community, of 
that Act have been reproduced here.

If I remember, also, the divorce 
clauses were absolutely a copy of the 
old Indian Divorce Act. That is the 
fundamental defect of this measure.. 
There is ^
we have been ad4ix^ her^ azi4 sub­
tracting there with the result that 
tiiere is no finality as to what our 
social philosophy is behind this 
measure. I do not know the mind of 
Government; I do not know whethej^ 
Government itself knows as to whOT 
its ultimate outlook will be with regard 
to several other social measures, e,g,, 
the Hindu Marriage and Divorce Bill, 
the Inheritance ^ d  Succession Bill, 
etc. All these, perhaps, are in a stage 
of evolution in which Government 
itself is iP*Qping its way. May I put 
it in another form? The differencia- 
tion of the sexes has not taken place 
properly; we do not know whether it 
is going to be a male child or a female 
child. I think that is the reason why 
there is so much confusion.

Of course  ̂ this is understandable. 
But that makes our position much 
more difficult in arguing and support­
ing the Government. It makes our 
task more difficult, because we do not 
know what the mind of Government 
is. As compared to that I have got 
here a little pamphlet “The Marriage 
Laws of the Peoples* Republic of 
China** It is very simple; very clear- 
cut; no ambiguity; no question of 
“save as hereinafter stated'’—nothing 
of the sort. That, of course, depends 
upon the way in which you look,aW t

I have heard the various arguments 
—peculiar arguments, from my point 
of view,—and objections advanced by 
hon. Members. For instance, Mr. 
Chatterjee asked: “Why should there 
be registration at all?” Well, nowa­
days, you have got registration 
of births, deaths and mar­
riages. If you want a passport you 
have to register your name. You are 
taking statistics, vital statistics, for 
everything. Secondly, this Bill is 
meant for those who are not able, as 
we have all seen, to conform com­
pletely to the old, shall we say, tradi­
tional marriage. My hon. friend Mr. 
Sharma said: “Once a Hindu ahvaya
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a Hindu; once a Congressman always 
a Congressman’'. But Government 
offlcials of the British Government 
have become Congressmen. Do you 
mean to say they should continue to 
be admirers of the British?

It has been argued as if there is not 
already the Act of 1872 which has been 
long in usage. And hundreds, to my 
personal knowledge, a large number, 
have married, without this phobia, 

^ i s  fear, that this will happen or that 
f ^ i l l  happen. Previously we gave 14 

days’ notice; now we propose to give 
30 days. With the original provision, 
there was, to my knowledge, hardly 
one or two cases of deception or 
fraud. From the way in which hon. 
Members talked about wholesale 
fraud, etc., it appeared to me that 
most people who are here never 
married under the Special Marriage 
Act and do not know how it actually 
functions. I had. We certainly should 
tiave safeiguards, but not safeguards for 
phobias. For instance, I was sur­
prised at Mr. Tek Chand’s objections 
to clause 18. Here again we are in 
two minds. The question is this. Two 
people have undergone a type of 
marriage, with several people, the 
whole community, as witnesses. The 
man gave the woman a saree, and she 

turn gave the man a coconut or 
garland before the whole community. 
Til the Punjab thero is a common 
practice. A man goes to his neigh­
bouring village and says: “I have
t)rought this girl as my wife.’’ There

^no sacrament. Among the Sche- 
^Quled Castes there are no sacramental 

marriages. Before the community 
the man says: “I am taking this
woman as my wife” and the woman 
says: “I am taking this man as my 
husband.” Are you going to say it is 
not recognised form, accepted form? 
There are so many types of customary 
marriages. Whoever have lived to­
gether with the knowledge of the 
community, want protection not so 
much for themselves, but for their 
children. We have to legalise this 
«nd give protection to the children.

Supposing two people get married 
according to Vedic rites: one of them

383 L.S.D.

is a non-Hindu and the other a Hindu. 
Now clause 18 says:

“ ..........where a certiflcate of
marriage has been finally entered 
in the Marriage Certificate Book 
under this Chapter, the marriage 
shall as from the date of such 
entry, be deemed to be a marriage 
solemnized under this Act, and 
all children bom after the date of 
the ceremony of marriage (whose 
names shall also be entered in the 
Marriage Certificate Book) shall 
in all respects be deemed to be 
and always to have been the 
legitimate children of their 
parents.”

Very unclear. According to the 
Chinese Law: children born out of 
wedlock shall enjoy the same rights 
as children bom in lawful wedlock; 
no person shall be allowed to harm 
them or discriminate against them.

My hon. friend Pandit Thakur Das 
Bhargava who spoke yesterday, spoke 
in Urdu which many people could not 
understand. His was a very beautiful 
speech, but not very helpful. He 
raised two important issues to which 
I would like the hon. Minister to pay 
attention to. He drew our attention 
to some very important points, namely, 
that if the proposed new Hindu law 
in regard to inheritance and succes­
sion is going to be superior to the 
present Indian Succession Act, it will 
act as a deterrent to people who want 
to get married under this Act, because 
inheritance is a big problem.

I want to know one thing. I have 
still no evidence that the Government 
is going to stick to the present Indian 
Succession Act and that it is not going 
to improve it though it is already out­
dated, There is no evidence that they 
do not intend to do it and improve it. 
If we know exactly what the im­
proved Indian Inheritance Act would 
be, what the ultimate Hindu Succes­
sion Act is going to be, then people 
will know the advantages on the one 
side and the disadvantages on the 
other side. I hear people saying all 
sorts of things. They take it for grant­
ed, that young people who will marry 
are not grown-up, are not able
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[Dr. Jaisoorya] 
to look after themselves. They must 
know the implications of this Actj 
they must know what are the advan­
tages and disadvantages of the Special 
Marriage A ct It is left to them 
entirely. They must know the legal 
Implications and how it will'affect the 
succession and inheritance and all 
that.. Since it is for adults, I am sure 
there are heaps of lawyers always 
available who will give advice on this 
point if needed. I say that we must 
make general laws. It is left to people 
to accept them.

My friend, Mr. Pocker Sahib, was 
very alarmed. We have not to think 
of an Act when two people are of the 
same community with identical and 
similar interest. Pandit Bhargava on 
the one hand has made a very useful 
suggestion, relating to the succession 
to th  ̂ property of parties married 
under this Act in his amendment No. 
274; that is one way out. Take the 
other way. People of different com­
munities or religions marry. Mr. 
Pocker need have no worry. When 
a Muslim woman marries a non- 
Muslim, she automatically ceases to 
be a Muslim; she is no longer under 
the Islamic personal law, under the 
law of Shariat. It is perfectly clear 
(Interruptions.) She ceases to be a 
Muslim.........

An Hon. Member: You are wrong.
Dr. Jaisoorya: A Muslim woman

when she marries a non-Muslim 
ceases to be a Muslim according to 
Shariat.........

An Hon. Member: As you know it.
Shri Biswas: Shariat tyranny is not 

the same as other forms of tyranny?

Dr. Jaiso<yrya: I am talking of per­
sonal laws. The Succession Act needs 
modernisation and I have no evidence 
that they do not intend to modernise 
it. I am sure that the hon. Minister 
intends to modify the Succession Act 
as well as, for instance, the Indian 
Divorce Act which is completely 
obsolete and out of date. It is the 
same case with many of these Acts at

present: neither we have brought in 
new Acts nor amended old acts suit­
ably. Many of them are completely 
obsolete; they are repugnant to article
13 of the Constitution. If we only 
know ultimately what the mind of the 
Government is, the things will shape 
themselves. Many of our difficulties, 
objections, fears and doubts will dis­
appear provided we have got it in the 
proper shape, in a proper clear-cut 
way. Therefore, as far as clause 
is concerned, I must reluctantly— 
oppose it—but say that there should 
be a form of modification, so that if 
you want to come under your own 
personal law you can choose that; but 
if you want to get out of it and you 
think that it is advantageous to come 
under the Indian Succession Act which, 
I think, requires a wide scale of im­
provement and modernisation—I am 
sure they will do itr—then you can 
choose it. But let them be clear about 
how exactly things are. That is the 
difficulty which I find. I whole­
heartedly support the measure; I sup­
port the Bill but I only want a certain 
amount of clarification.

Mr. Chairman: Mr. Basu. He should 
not take more than ten minutes.

Shri BL K. Basu: I will not take
longer time. We have been trying to 
declare only our attitude to the Bill. 
We have heard several speakers on 
this subject, somebody saying it is 
a modern piece of legislation and
some others saying that our society 
is going to be disturbed
so on. I feel that we must take & 
human view of this social problem be­
cause the marriage institution iŝ  
after all, mainly a human institution. 
We have our personal laws. Accor­
ding to some, marriages are contrac­
tual, and according to some, these are 
sacramental marriages, and according 
to some, married couples continue to 
be married even beyond life. I am not 
going into all these things; they may 
be right or wrong.

The problem is this. After all, 
marriage is a union between a man 
and a woman and is meant for the
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betterment of life in whatever way 
they think best. Our whole attitude 
to this problem should be human. 
Therefore, I urge upon the House and 
hon. Members that they should judge 
this from that angle.

In our country, we know that there 
are personal laws and some people 
like them and want to continue and 
preserve them while some want to re- 

and amend them. The rountry 
!ay is aiming at social progress and 

there is a chan̂ ge in the outlook. We 
have got to accept the diversity in 
ihe personal law. Here an attempt is 
made, I feel, not merely from the 
utilitarian point of view which was 
the guiding principle when this Act was 
enacted first in 1872 but something 
more. Then the idea was to keep as 
large number of person as possible 
within Hinduism and Hindu society. 
That was the main purpose which I 
should say was a utilitarian purpose 
when the original Act was enacted.

But today we should approach it 
from a different angle. This is 1954 
and we are bound by the Constitution 
where we have accepted that certain 
rights should be guaranteed to the 
citizens irrespect of sex, creed or re­
ligion. Therefore, we are here coming 
forward with legislations dealing with 
a form of marriage which is deemed 
to be progressive in consonance with 
the presentrday theories o^ the 
modern world. This is a permissive 

'^*^^of legislation which allows per­
sons who want to get the benefit or 
who want to be governed by this form 
of marriage to be married under the 
Special Marriage Act. Therefore, I 
feel that this provision in Chapter 3 
is absolutely important.

I do not understand many friends 
saying that it is completely illogical 
and irrational to. have these provisions 
in Chapter 3 which allows even mar­
riages performed under the personal 
law which according to certain sections 
were sacramental or contractual and 
according to certain sections were 
abominable in the case of marriages 
performed under ordinary laws pre­

vailing in many parts of tribal areas 
or what are known as backward areas 
are allowed to be registered Accor* 
ding to the concept of many of the so- 
called progressive Hindus and Mus­
lims, cousin marriages or many forms 
of tribal marriages are considered as 
abominable. They have their own 
usages and they were accepted by them. 
Even those people can come forward 
and take advantage of this particular 
progressive piece of legislation. There­
fore, marriages performed under any 
other law should be given a chance to 
be registered under the Special Mar­
riage Act.

Several hon. Members want to cling 
to the ceremony. They said that the 
marriages must be under the personal 
law, but it should also be a recognised 
form of marriage. Under the Hindu 
personal ^aws there are any number of 
forms of marriages. If we put that 
rider that it mast be a recognised 

. form of marriage, whether it is a re­
cognised form under the customary 
law will have to be judged by the 
Marriage court. We do not know 
what will happen. It may be that 
the particular couple have been living 
as husband and wife for quite a num­
ber of years. The court may say that 
it is not a recognised form of niar- 
riage. We know, as you also know, 
Sir, that in Bengal, cousin marriage is 
conside*red abominable. ' ButL there 
are Hindu societies which are consi­
dered progressive, where cousin mar­
riage or marriage of uncle and niece 
is accepted. Take the case of Muslims. 
Cousin marriages are accepted. A 
large section of Hindus considers that 
abominable. Do you mean to say that 
the Muslims have not contributed to 
the progress of our country and of the 
world? I feel that there should be a 
clause which gives an opportunity to 
Indian citizens, even those who have 
married under the personal law, to 
take advantage of the Special Mar­
riage A ct No such rider or qualiflca- 
tion should be added that it should be 
a recognised form of marriage, etc. 
We know the difflculties. Opinions 
difTer among the Hindus themselves as
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to what is a recognised form of mar­
riage. A form which is recoignised in 
one part of the country may not be a 
recognised form in another. I strongly 
oppose all these amendments sought 
to be moved to qualify this particular 
provision regarding personal law mar­
riages that they should be in a parti­
cular form. We know in the tribal 
areas, there may be a custom of ex­
change of garlands or some other cus­
tom. Suppose a Hindu from the UP. 
goes and settles in the Naga area and 
marries there in that form. When he 
wants to get the marriage reigistered, 
can it be said, you are a Hindu from 
the U.P., according to your custom 
and personal law, your marriage was 
not in a recognised form ind so you 
cannot take advantage of this legis­
lation? I oppose any such provision 
being made.

I would like to say a word about 
the amendment which is sought to 
be moved regarding prohibited degree. 
As Shrimati Renu Chakravartty said, 
acfording to science, there may be 
difference of opinion and it may not 
be sciendfically good, we feel that this 
provision should be there. We have 
got to look at the reaUty. However 
much we may wish  ̂ so long as there 
cannot be one single Marriage law 
for the whole country and one single 
social ethics, we have got to accept 
the personal ethics and personal ideas 
of the communities that are there in 
our coimtry, big as it is. We shall 

. propagate through whatever organisa­
tion or in whatever form we can and 
dissuade people from marrying within 
the prohibited degrees. But, if the 
customary law is there and allows 
such marriages, such marriages should 
be allowed to be registered under the 
Special Marriage Act. The Special 
Marriage Act seeks to give two most 
important advantages. One is the 
question of divorce. We have known 
many cases of Hindu families, where 
the husband and wife find it impossible 
to live together, but still they have 
to be tagged on because the Hindu 
Law does not permit divorce except in 
very restricted cases. Then, there is

the question of monogamy. This is 
very important for the Hindu and the 
Muslim communities. Even today, 
some Muslims or Hindus can come and 
ask why should there not be polygamy, 
why should not a Muslim marry four 
wives. But, in the modern context, 
it is abominable for a man to have 
more than one wife. This is an ad-, 
vantage which the Special Marriage 
Act affords. As Shrimati Renu 
Chakravartty also said, I have kii^^n 
in Bengal, in several families, in sj&,<i 
of marrying their children under the 
Hindu law, the parents want their mar­
riage to be registered under the 
Special Marriage Act, because of this 
provision. I fully support the provi­
sion enunciated. This is a permissive 
legislation and opportunity should be 
given to the Indian citizens to choose 
the law under which their marriage 
is to be performed. These are personal 
matters. In the procedure for appeals, 
another appeal should not be there. 
We should try to make it as simple as 
possible. The Marriage Officer should 
be a man imbued with human feel­
ings, and a man with a receptive feel­
ing and understanding towards the 
problems of Indian citizenship.

Regarding clause 18, the other day, 
when I tried to interject Shri Tek 
Chand. he said that there are illegiti­
mate children. Even if the parents 
agree, what right has the society to 
say^that they are illegitimate children 
and they should not be recognised? I 
would only request hon. Members ^ifi 
the House to have a human approach 
to the problem. What wrong have the 
children done that for the sins of 
others, they should be put to suffering? 
We have seen that even in the English 
society, there may be conception dur­
ing courtship, but born after the mar­
riage, it is not considered an illegi­
timate child. The child is recognised 
as a legitimate child, if the parents 
consent. Even after marriage, there 
may be rape. What happened during 
the days of the Partition? There were 
many cases of rape. What happened 
during the riots in Calcutta? Many 
normal family women were raped. As
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a result of that there may 
D6 conception. Even according to our 
friends, if the husband and the family 
members are willing to acceot it as a 

^legitimate child, society must stand 
in the way and say that it is against 
all canons of morality and should not 
be recognised. It should be our effort 
to stop illegitimacy and all its bestiali­
ty. There are human lapses. If the 

,parents, the family and thus society 
are willing to accept the child as 

^legitimate, why should the legislators 
in the way of progress and nor­

mal development of society, which is 
necessary for the progress of the coun­
try?

Regarding Chapter IV, I feel that 
there will be difficulty if we keep the 
clauses as they are. As I originally 
said, if it is a permissible legislation, 
It should be made as flexible as possi­
ble so that the largest percentage of 
Indian citizens can have an opportuni­
ty to take advantage of iit, in spate of 
the fact that a person is within the 
fold of personal law and rustom. 
Therefore, I fully accept the proposi­
tion of Shrimati Renu Chakravartty 
that there should be an optional cause. 
It is for the husband and wife who 
want to get their marriage registered 
under this Act to decide whether they 
would be guided by the Indian Succes­
sion Act or by their personal law. An 

 ̂absurd proi>osition was made, which I 
consider as an abnormality, of parents, 
after 30 years of married life and after 
begetting four or five children, coming 
^  ^register their marriages in order to 

a divorce. I do not think that they 
will come only to see that their sons 
are deprived of the personal law by 
which they had been guided. I concede 
for a moment that such a thing hap­
pens. In that case, the persons con­
cerned must choose. If he chooses 
that I shall be guided by my personal 
law, he should be allowed to do so. 
If he says, I shall be guided by the 
Indian Succession Act, it may be that 
the sons bom prior to the registration 
may be guided by their personal law. 
So far as collateral succession is con- 
cenied, there is a certain dilficulty; but 
it is not insurmountable. It may be

inequitous among the children born 
before the registration and children 
bom after registration, so far as shar­
ing is concemed. Those children born 
prior to registration may follow their 
personal law and form a coparcenery. 
I would like to ask Shri Tek Ghand 
what happens if a Hindu becomes a 
Muslim or a Christian convert. These 
are exceptional cases and these diffi­
culties should not be placed before the 
House, to do away with this provision. 
We have got to have a human ap­
proach to the problem and look at 
the realities of the situation, and the 
normal tendencies of an average 
Indian citizen in spite of the civiliza­
tion and progress. Sometimes there 
has been progress; sometimes orogress 
has been retarded. I would only urge 
upon the House to have a himian ap­
proach to the problem and make this 
provision as elastic and liberal as 
possible so that the maximum number 
of citizens can take advantage of this 
legislation. The provisions should not 
be such as to deter our people from re­
gistering their marriage under this 
law. I feel that in Chapter IV, so far 
as severance and applicability of {he 
Succession Act are concerned, it can 
be made optional. It is for the persons 
concemed to decide by what law he 
should be guided.
3 P.M.

In conclusion, I would urge upon 
this House to consider this fact that 
you are here laying down a law with 
a permissive aspect only. You may 
have ideas of a uniform civil code for 
the whole of the country, but we do 
not know when it will see the light 
of day. As was pointed out by Pandit 
Thakur Das Bhargava in the course 
of his speech, we have no uniform 
Hindu code for the whole of the coun­
try. We have no amendment to the 
whole Hindu law as yet. We have 
known the fate of the Hindu law for 
the last ten years, since 1943. The 
matter comes up every time just be­
fore the elections, but the moment the 
elections are over, we hear nothing 
about it.

So long as we are not assured that 
the whole of the Hindu law will be
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[Shri K. K. Basu] 
codified, I woiild urge that we should 
view this legislation only as a permis­
sive one. The whole of the Hindu 
law should be codified, and if neces­
sary, even the Muslim law may be 
amended to keep pace with or to fit 
in the one uniform civil code, which 
is our idea. So long as that civil code 
is not there, we should view this pro­
blem from a human angle.

Dr. Jaisoorya was citing the case of 
China, where there is one law for the 
whole of the Republic of China, with­
out any ambiguity. Even though the 
legislation is there, still they have 
tried to propagate the rights of the 
parties to the marriage and the child­
ren born to them. Similarly, in a 
country like ours, which is as vast and 
as backward as the Chinese were, we 
should have a permissive piece of 
legislation only. I would urge upon 
hon. Members to have a human ap- 
pnoach to this problem, and see that 
the law is made as elastic as possible 
so that the largest number of the citi­
zens of India may be able to take ad­
vantage of the benefits of this parti­
cular piece of legislation, so long as 
there is no uniform civil code for the 
whole of the country.

The Prime Minister and Minister 
of External Affairs and Defence (Shri 
Jawaharlal Nehru): I venture with 
some diffidence to intervene, because 
there are so many able and experi­
enced lawyers here, wftio have taken 
an interest in this proposed legisla­
tion. That person who dare not speak 
as a lawyer is at some disadvantage. 
NaturaUy, I look, upon this matter al­
though it is a law, not from the strict­
ly legalistic point of view, but from 
the point of view of— may call it— 
social reform, or an attempt— n̂ot a 
very big attempt, but nevertheless an 
attempt—to adopt our social life to 
the conditions of today as they are 
arising.

On the last occasion, I ventured to 
point out that something rather curi­
ous had happened to Hindu society in 
this country, in the course of the last 
two or three hundred years. Hindti

law was not an unchanging thing. In 
previous times, it was capable of 
change, and it did change—either they 
called it custom or whatever it may < 
be, but it did change. With the com­
ing of the British, it became much 
more rifiid, oddly enough, not that the 
British were interested in its rigidity, 
but it so happened—I need not go into 
the history of it. But they codified It, 
and* they got the praise. Naturally, A  
they codified it, they did away with t o ^  
customs or the changing character 
it, and they consulted learned pandits» 
and learned maulvis in regard to the 
Islamic law, who naturally gave them 
what was written down in books rath­
er many thousands of years ago. Al­
though that has been changed by 
custom in many places, still it assum­
ed a certain rigidity, and we cannot 
get rid of that rigidity of custom now 
only by legislation. And so we have 
come up to legislate—and that is 
right, of course. But we have to re­
member that the rigidity that we have 
seen in the last many generations is 
not an original feature of Hindu socie­
ty; it is a later development.

Now, I do not wish to say anything 
wftridh might hurt any colleague of 
mine here. But I do submit that this 
extreme reverence shown to what is 
called personal law seems to me com­
pletely misplaced, whether it is the 
Hindu personal law or the Muslim 
personal law or any other. In fact, 
on the one hand, it means that you 
are extending the sphere of religion 
to all kinds of minor and temporarj.^ 
and changing situations in society. 
There may be certain basic concepts 
In a religion, which you accept. Now, 
If you go on adding all idnds of non- 
basic concepts to it, the result is that 
you are likely to weaken the basic 
concepts of it. if you put them at the 
same level. The second thing is that if 
you admit that society changes—and 
I do not see how anybody can deny 
that society changes or that a social 
organisation changes—to tend to bind 
it down with a certain organisation 
which might have been exceedingly 
good at a certain time under certain
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circumstances* but whidh does not fit 
in with the later age, is itself not wise, 
ior certainly it comes in the way of 
zany afivance or progress. And ulti­
mately you put this alternative be­
fore the people governed by that so­
ciety, that if you do not allow them 
fto grow into something different, the 
only way out for them is to break 
away from it, to break away into 
some other society or into some other 
religion, when there is no society, or 
whatever it is. It is a bad thing to 
^ ve  this alternative to any social or- 

i^dlinisation. It should develop accord­
ing to its own genius. It would be 
wrong, of course, to compel it or to 
force it to develop in any other way. 
And my own reading of bur history U 
that in the past, there was that capa­
city for adaptation, for c«hange, and 
that gave a certain stability to Hindu 
society.

I was reading the other day a very 
■able interpretation by a very able 
Muslim scholar in Arabic, of the per­
sonal law of the Muslims. His inter­
pretation was,—we are not consider­
ing that—his contention was that it 
was quite wrong interpretation to
•consider the personal law of the Mus­
lims as an essential part of Islam. It 
was someUhing which was good, or
whatever it was, at that time. It may 
or may not change, but to tie it with 
the fundamental concepts of Islam 
was in a sense to do injury to those 
fundamental concepts. Anyhow, it
•should not be there. That interpreta­
tion may not be a widespread inter- 
wetation, but I believe that it is

■gaining wider acceptance, at any rate 
^mong blinking people today.

Now we are dealing with certain 
•clauses of this Bill, namely clauses 
15 to 21. What do we think this Bill 
is for? Many of the criticisms api^- 
ed to certain of these clauses seem to 
me to go almost to the basic character 
of the Bill. This Bill is not a mere 
extension of -the old civil marriage 
Bills. First, there was the old civil 
marriage Bill. Then, Dr. Gour amend­
ed it, and there it was, even now a 
very restricted one. Well, one could 
amend it, and one could make it some­

what wider so as to include in its 
scope every Indian, who need not for­
swear his faith before he marries 
under that Bill. That would have 
been easy enough by amending that 
Bill. We are not amending that. We 
are replacing it by something wider, 
i.e. this does not merely give a chance 
for any Indian if any religious com­
munity to marry in their own reli­
gion by this method, and to get a 
divorce afterwards. It is not merely 
that, but it is something more than 
that. It is a first step, or if you like, 
a second step, towards bringing about 
a certain uniformity in India,—^volun­
tarily thus far, for there is no com­
pulsion about it. Nobody is forced. 
People say sometimes, why do you 
force them to sever, if they marry 
under this Act, why do you force them 
to break up their undivided Hindu 
family, if they marry in this way. 
Nobody is forcing anybody. All this 
is voluntary. If they marry in this 
particular way, they do so with the 
knowledge that certain consequences 
flow from it; they may or may not 
do it. The object, therefore, is to have 
the first step towards bringing some 
uniformity. Why only uniformity? I 
think that in the process of our build­
ing up a nation in this country, it is 
essential that we should aim at a cer­
tain uniformity in certain social 
observances and the like I am 
not entering into the narrow sphere 
of religion. As for that, of course, 
everybody has his own practices 
of religion. But if you do not break 
down the barriers, first of all 
in the Hindu Community itself, these 
caste barriers and the rest that keep 
each group apart, and secondly as 
between the Hindu and the Muslims, 
and the Christians and the Parsis and 
the Buddhists and the Jains and all 
others who live in this great country, 
you will never build up that basic 
law, that national concept that we 
talk about so much. There is no 
doubt about it, that these barriers 
come in the way of them, and what 
we call commimallsm, or something 
else by that name, essentially repre­
sents those barriers. We mcist not mix 
up religion with them. I know of
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[Shri Jawaharlal Nehru] 
countries; if I may just mention one 
country—not a big country in size, 
but nevertheless, a good country— 
take Ceô ion. There are many religi­
ons there; Buddhism, of course, is 
there, then Christianity, Islam and 
others. As regards Hindus, of course, 
they have plenty of Hindus there. 
Have you ever heard of any kind o£ 
religious conflicts in Ceylon? Never. 
In the same family, you will be intro- 
riuced to so and so who is a Hindu, so 
and so who is a Buddhist and so and 
60 who is a Muslim. There they do not 
consider that unusual; here it would be 
unusual; we are not used to this kind 
of thing. Now, from that point of 
view they in Ceylon, in spite of other 
difficulties which they may have, at 
least have not got that barrier which 
comes in the way of their nationality; 
they may have other barriers. Now, 
we have these barriers. We cannot do 
away with them suddenly, it is true, and 
we cannot do away with them 
forcibly either; at least, we cannot 
apply too much compulsion. A 
slight compulsion here or there 
may be applied. This is a volun­
tary way of taking the first step in 
that direction. That is, those who are 
willing to join a kind of community 
to which all Indians can belong, to 
Join it ’̂ thout giving up their religion 
in any way—except in regard to cer­
tain of these functions etc. of marriage 
which are important and the subse­
quent succession that follows the mar­
riage—well, if they are so willing vol- 
luntaritty, they join it. They do not 
give up their religion, their faith or 
anjrthing, but certainly they give up 
their personal law in regard to succes­
sion etc.

Some friends have said: ‘We would 
be completely agreeable to this if you 
introduce a civil code and apply it to 
everybody'. I should like a civil code 
which applies to everybody.

Shrl S. S. More: What hinders?
ShH Jawaharlal Nehm: Wbat hin­

ders? Wisdom hinders.

Shri S. S. More: It is reaction which 
hinders, not wisdom.

Acharya Kripalani: Want of wisdom.

Shri S. S. More: Yes, want of wisdom*

Shri Jawaharlal Nehru: The hon.
Member is prefectly entitled to his view 
on this subject. If he brings forward 
a Civil Code Bill, it will have my ex­
treme sympathy. But I will confess 
this: I do not think that at the present 
moment, the time Is ripe in India for 
my trying to push it through. I want 
to prepare the ground, not that I anw 
opposed to it. And this kind of thin^» 
is one method of preparing the ground; 
step by step, we go in that direction. 
But the result of this kind of argument, 
which, they say, is progressive and ad­
vanced, is that it prevents us from tak­
ing even one step in that direction, 
which is a very extraordinary kind of 
progressiveness— not to go there at all 
till you are able to hop to the ultimate 
goal and, therefore,* not to take any 
step towards it! Surely that is not 
logical or reasonable. Anyhow, we are 
not discussing that matter.

I do submit this so far as these 
clauses are concerned. Take clause 15*
I might mention that so far as we are 
concerned, we are prepared to accept 
the amendment of Shri Dabhi, No. 315̂  
which restricts the registration of 
marriages performed within the pro­
hibited degrees according to customary 
law, to those before the commence­
ment of this Act. If this amendment 
had not been there, I would not have 
complained. But some people thought 
that this might be a device to subsef.t’' 
quently go round and not take a 
straight course of action, to encourage 
people to adopt all the devious ways. 
That does not apply to the marriages 
which have taken place previously, that 
is marriages under customary law, with­
in what are considered in this Bill as 
prohibited degrees; if they are under 
custom, surely they are perfectly legal. 
Can they register? I say ‘yes’ ; I would 
have said ‘yes’ too afterwords. But 
there is something to be said in this, 
that that might be just a device. There­
fore, I am prepared to accept this 
amendment of Mr. Dabhi’ s which say9
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that such marriages performed accord­
Ing to customary law, even within the 
prohibited degrees, will be registered 
only if they have taken place before 

,^he commencement of this Act.
Then in regard to clause 18. effect 

of registration, we are also prepared 
to accept the amendment No. 320 by 
Mr. Venkataraman which says: 4

“Provided that nothing contain­
ed in this section shall be constru­
ed as conferring upon any such 
children any rights in or to the 

^Sroperty of any person other than 
their parents in any case where, 
but for the passing of this Act, 
such children would have been in­
capable of possessing or acquiring 
any such rights by reason of their 
not being the legitimate children 

 ̂ of their parents” .

Now, for my part, I hope the time 
will come when no distinction would be 
made so far as rights are concerned 
between legitimate and illegitimate 
children. But again....

Shri K. K. Basu: Then withdraw it.

Shri Jawaharlal Nehru: ...here we 
must remember the scope of this Bill. 
It is no good my trying to push in my 
views or fads into the Bill, or any 
other Member doing that. We must 
remember the scope. If we have any­
thing else, let us bring forward a 

I* separate Bill and consider it. Here 
the argument was raised and objection 
was taken that by this Bill we are 
depriving some people of their exist­
ing rights in regard to succession to 
property. We do not want that argu­
ment to ramain unanswered. There­
fore, although we do not recognise 
that anybody will suffer from the so- 
called illegitimacy, in regard to succes­
sion to property, we do not wish to 
deprive others because then this Bill 
will become something which is a little 
more than it was meant to be, and 
other difficulties ♦ will arise. Therefore. 
We are prepared to accept this amend­
ment to clause 18.

Aoart from these two amendments 
that I have suggested, 1 do submit

that these clauses—15, 16, 17, 18, ID̂  
20, 21—except some minor amend­
ments relating to Parsis etc., should ber 
adopted as they are.

Dr. Rama Rao; May I ask a ques­
tion of the hon. Prime Minister? 1 am* 
referring to clause 15(e). He wants, 
permission to be refused registralioD 
for the marriages that will take place 
hereafter. He must be knowing that 
thousands of marriages take place^ 
normally by-passing this law. Why; 
prevent those people from taking ad­
vantage of this? If they marry after 
this Act is passed, why prevent them 
from taking advantage of this Act?

Shii JfawaLarlal Nehru: Having some* 
difficulty myself, I happen to agree 
with the hon. Member on this point.
I do not wish to prevent them; I think, 
we should not prevent them. But L 
recognise that there is some validity  ̂
in the objection that has been raised.
I have agreed to it as a matter, frank­
ly, of accommodation. It is open ta 
them in future to marry under this-
law. Why should they go by the diverse
curious route and come in?

Shri V. G. Des&pande: With this
amendment, it would not be possible.

Shri Jawaharlal Nehru: Anyhow, as. 
I have said, my answer is, this is 
accommodating people’s wishes.

Shri Biswas: This is not the last
speech on the passing, of this Bill, at; 
least not in this House. I cannot say, 
it will be very rash, for me to predict 
that this will be the final stage o t  
passing the BiU.

Shri Gadgil (Poona (Antral): There 
is no finality anywhere in the world.

Shri Biswas: We may be creating
history and there may be a joint sitting 
for the first time over this Bill. I have 
spoken at least five times on this mea­
sure here and in the other House: and. 
on each occasion I took particular care 
to draw special attention to the special 
features of this Bill. It appears they 
have produced no effect.

Shri Argu Rat Shastri: All prophets
have the same fate.
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Shil Biswas: 1 shall limit my re*
.marks on the present occasion and 
not repeat my arguments and sub- 

V missions at great length. Some repeti­
tion is unavoidable; that» of course, 
cannot be helped.

The picture that has been drawn— 
Judging from the speeches that have 
been made by quite a large number of 
hoh. Members—is that a revolutionary 
change is being made which will have 

^disastrous consequences and devastate 
the social fabric (Interrwption), I very 

humbly and respectfully suggest that 
that is not the object and that will not 
be the effect of this Bill.

Baba Ramnarayan Singh: What is
the use of this Bill then?

Shri Biswas: I only hope that the 
{House will show by its vote that it 
welcomes this measure as a step in the 

•right direction. First of all, as the bon. 
Prime Minister has pointed out, it ii 
an honest advance towards the objec­
tive set out in article 44 of the Direc­
tive Principles of State Policy in the 
Constitution

Secondly, it is a sincere endeavour 
on  our part to bring the law in conso- 
'nance with ttie changed conditions of 
.society. These are the two main ob­
jectives. Dr. Jaisoorya said the Gov- 

•emment have not explained what is 
'the social philosophy behind all this 
social legislation they are undertaking.

Dr. Jaisoorya: Ultimate and clear-cut

Shri Biswas: “Ultimate and clear- 
cut” i.e. you cannot give a comprehen­
sive picture unless you are p<repared 
to fill it in with details. But the gene­
ral picture is there.

As a matter of fact, as the Prime 
Minister has pointed out, there are so 
many communities with so many per- 

*8onal laws in this country (Bnterrup- 
tion). The day we can get rid of these 
t>ersonal laws and *bring all these com- 
mimities under one Code, that will be 

•a great day for India and that is the 
day towards which we are making an 
attempt to advance. That is the social

philosophy behind this legislation 
(Interruption). As a matter of fact, 
we have got to profit by experience.

Shri Algu Bai Shastri: That will be 
Doomsday.

Shri Biswas: For many years the
Hindu Code Bill has been before the 
country and have we been able to 
make any substantial advance? There­
fore, if we suggest that we should take 
up all the personal laws of the diffe­
rent communities and achieve some­
thing by a stroke of the pen, that/f/f 
something which I cannot imagine as 
a possibility.

Shri S. S. More: We accept your
statement.

Shri Biswas: I hope you will show 
that by your vote and not merely by 
saying that you accept my statement.
I know that, like my hon. friend, there 
are others who will make a vociferous 
demand for a uniform civil code in the 
country (Interruption); at the same 
time, they will show, as they have 
shown already, an almost fanatical 
zeal and say, *Oh, you. cannot touch 
without being charged with pollution: 
they are sacrosanct and they are not 
to be touched and you cannot do any­
thing about them*.

Dealing with this Bill, one basic 
question you must be prepared to face 
clearly and squarely is this: whether 
or not you wifll permit marriages be­
tween two persons who do not profess 
the same religion. I concede this is an 
innovation in the marriage law of this 
country. But. this is the fundamental 
basis of this legislation. You must 
make up your mind about it. If you 
do not want it, say clearly and throw 
the Bill out.

Shri Alyu Rai Shastri: We accept It.

Shri Biswas: If you accept It. then 
there are certain consequences which 
you hav« also to accept {Interruption). 
The Bill does not prevent marriages 
between persons of the same religion. 
They are free to marry either accord­
ing to their personal law or according 
to this law, whichever they like. But,
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in 80 far as it permits a person of one 
religion to marry a person of another 
religion, you must be prepared to aban- 
<ion the personal law of the parties to 
the marriage. You cannot have one 

personal law to govern the two parties 
to  the marriage it they belong to two 
different religi'ans. If you apply the 
personal law of one of the parties in 
^uch a case, that will be misfit.

 ̂ Then there is the question of regis­
tration of marriages. That again is 
an innovation; there is no doubt about 
t*̂ at. This registration is not for any 

statistical purpose. The Bill has a 
definite object and that object is not 
to deprive persons who have already 
married in any other form of certain 
benefits and advantages of this special 
law, if they choose to avail themselves 
o f these. Whether they are benefits 
or advantages, leave it to the parties 
to decide that question. Do not pre­
tend or profess to decide that your­
self, on their behalf. There is no com­
pulsion and people are free to marry 
or not to marry under this Act.

This leads me to the third funda­
mental fact about this Bill, which hon. 
Members should not forget. And, yet, 
I am sorry to find sufficient emphasis 
was not laid on this feature by some 
of our critics. Do not forget that those 
who will marry for the first time un­
der this law or register an existing 
marriage under the provisions of this 

 ̂ law, will not be mere child^cw being 
drugged or dragooned into a course of 
action of which they do not under­
stand the implications, or as some hon. 
Member would like to say, the 
dangerous possibilities of this legisla­
tion. They will act with their eyes 
open, as open as, I hope, as those of 
their critics (Interruption).

This brings me To a specific consi­
deration of some of the criticism which 
have been made. I wish first of all. to 
deal with those relating to clause 15. 
The main objections regarding this 
clause have come from Pandit Thakur 
Das Bhar^ava—amendments 260, 370 
and 371, and from Shri Pataskar who 
has moved no amendment but made 
only a general statement......

Shri Pataskar (Jalgaon); No amend­
ment, but my remarks.

Shri BiswiMi:... from Shri N. C. 
Chatterjee, amendment No. 187.

Before I take this up, I wish to draw 
attention to the provisions in clause 
50(2) of the Bill. It says that not­
withstanding the repeal of the previous 
Special Marriage Act of 1872,

'*all marriages duly solemnized 
under the Special Marriage Act, 
1872 (III of 1872), or any such 
corresponding law shall be deem­
ed to have been solemnized under 
this Act;”

So, under clause 15, you need not 
deal with marriages solemnized under 
the special Marriage Act. They will 
automatically be deemed to have been 
solemnized under this Act. A number 
of amendments have been tabled as 
if there was no such provision; that 
is what I am seeking to point out.

Then, Sir, the effect of the amend­
ments to which I have referred will 
be to practically exclude from regis­
tration marriages which had taken 
place according to personal law or ac­
cording to any other law. That is* If 
there has been a valid marriaige already 
contracted, it should not be j;]ossible for 
the parties to apply for registration 
under this new law so as to attract 
some of its provisions. Shri Chatterjee 
has not gone so far as Pandit Thakur 
Das Bhargava because he will limit the 
exclusion only to sacramental Hindu 
marriages. I have tried to follow the 
arguments very carefully, but I am sorry 
to say, I remain unconvinced. As alrea­
dy explained*, registration is optional, 
it is open to parties either to register 
or not to register. Adequate safeguards 
have been provided in the Bill itself 
so that no thoughtless or irresponsible 
exercise of this right may ta)̂ e place. 
For instance, it is provided that the 
application for registration shall be 
made Jointly by both the parties to the 
marriage. Secondly, it is provided that 
both of them should have completed
21 years. I submit that this is very 
adequate safeguard. If the conditions 
laid down in Chapter III are examined
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LShri Biswas] 
carefully, it will be further seen that 
one of the effects of registration will 
be that marriages about which doubts 
may exist may be validated. But who 
will decide whether there are any 
doubts or noi. I must say that the 
parties themselves are the best persons 
to decide. If they have been living as 
husband and‘ wife and And that doubts 
have been cast upon their marriage, 
they are the best persons to decide 
whether they should apply for regis­
tration or not. If you can trust the 
parties to decide such a question as to 
whether their marriaj?e was valid or 
not, why should you not also allow 
them sufficient discretion to decide 
whether they should apply for regis­
tration at all.

The other effect is that registration 
will serve to enforce in an indirect 
manner a uniform law of divorce, 
succession etc. It will also help women 
marrying under any other form of 
marriage—i?t may have been a biga­
mous or polygamous marriage at the 
time it was contracted, but all other 
wives may have gone and only one re­
mains— and in that case, if the hus­
band and the surviving wife decide to 
register the marriage it will stop the 
husband from bringing another wife 
into the family.

Shri GadgU: Who can see to the
future?

Shri Biswas: It will serve as a check 
and stop the husband from enjoying 
the luxuy of a plurality of wives after 
registration. It also secures, what the 
parties may consider to be better 
rights for the children. Comments 
were made that the provisions regard­
ing rights of succession and so on were 
not sufficiently attractive. I say, leave 
it to the parties to decide. Who are 
you to say whether they are attractive 
or not? They are going to ipake some 
provision for themselves and for the 
children who will be bom to them. Are 
they not the best persons to come to 
a decision on such matters? You may 
not but the parties to the marriage 
may think that the provisions made for

divorce in this Bill—supposing they
were Hindus—are more liberal than 
what we are going to provide in the 
Hindu Marriage and Divorce Bill.

Shri Gadgil: Make them liberal.

Shri Biswas: That may be their
opinion and not yours. Therefore, 
leave it to. them.

Mr. Chairman: The Law Minister
may please address the Chair.

An Hon. Member: That he never^
does.

Shri Biswas: It has been argued that 
if the parties have already been validly 
married there is no point in getting the 
marriage registered, as if there was 
going to be a second marriage. That 
is not the position. It only provides 
that after a valid marriage under 
some other form the parties find that 
the additional rights under tills Art 
are worth securing, then they may get 
their marriage registered, and not 
otherwise.

Shri Algu Rat Shastri: Why keery
tiiis right? It is useless.

Shri Biswas: No child should be 
kept away from temptation. No merit 
lies in avoiding temptation, and then 
pretending you are very virtuous men.

Therefore, I say that hon. Members 
need not be so solicitous about the 
welfare of these persons and seek to 
interfere with their freedom of action,
I know there are certain persons like 
children, illiterate women and the like 
who, according to law, require to be 
protected. I do not think that this 
Bill contemplates that persons who will 
wish to register under this Act will 
be persons belonging to such category.

Some of my hon. friends have even 
made a suggestion that Government 
on set purpose have made these provi­
sions just to encourage a course of 
action which is d?eftnitely against the in­
terest of those who had married under 
some other form. Sir, I should most 
strongly repudiate such a charge. That 
was not the Government’s object and
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that was not their policy. They want­
ed to make marriage easier between 
persons belonging to different religions. 
That is the change we are making and 
we are not doing it in a hide and seek 
manner. We are doing it openly and 
with the consent of the House. Ot 
course, if the House is against it, it 
will throw it out. But, we assume that 
i;he House would consent to a measure 
like this.

So far as my own view is concerned, 
I might just as well say that no mar­

riage solemnized either before or after 
^his Act ought to be excluded from 
registration. The only exception I 
would make—and that also by way of 

;a compromise as the Prime Minister 
was good enough to suggest—will be 
as to the proviso to clause 15— (e)—if 
the parties are within the degrees of 

.prohibited relationship. I would per­
sonally, as I have said before, prefer 
th e  complete omission of this pro­
vision as suggested by my hon. friends 
ShTi Chatterjee, Shri Dabhi and Shri 
Deshpande in amendments numbers 43, 
193 and 265, so that if any marriage 
liad been contracted between parties 
iv h o  would be within the prohibited 
degrees as specified in the Schedule 
attached to this Bill, the marriage 
would not be registered. That would 
be the logical course, there is no doubt 
:about that. But, I should be prepared 

y <on my part as a measure of practical 
politics to accept the compromise 
.amendment of Shri Dabhi, number 
'315, to which the hon. Prime Minister 
also referred. I shall accept amend- 
anent number 315 on behalf ot Gov- 
«ernment.

Then, Sir, I might refer briefly—if 
I have the time— t̂o some of the other 
.amendments. As a matter of fact, I 
Tnade a list of these amendments .^d 
also separate notes on them. If I have 
the time, I will go throu r̂h them. I 
•shall try to hurry up. Amendment 
number 186 by Shri Raghavachari says 
-that instead of ‘celebrated* substitute 
the word ‘solemnized*. We have made 
■a distinction between these two words 
and therefore the word ‘celebrated’ is 
Quite Jilll right in its place. Next comes

4

amendment number 261 by Shri 
Mukund Lai Agarwal, who says that 
for words ‘whether before or after’ 
substitute the word ‘before’. As I said 
before, our object is not to confine this 
Chapter only to pre-Act marriages. The 
only restriction will be regarding the 
prohibited degrees under proviso (e). 
'Phen I come to amendment number 39 
by Shri B. P. Sinha. There he wants 
to insert the words “only six months” , 
whereby he wants to say that marriages 
solemnised within six months before 
the commencement of the Act should 
alone be registered. The amendment 
is ambiguous: It is not clear whether
he me^irs before commencement or 
after commencement of the Act. On 
that ground be thrown out.

Then, I come to amendment number 
372 by Shri Tek Chand. That also Is 
not acceptable. We have said that any­
one who had been married according 
to s»̂ me ceremonies and so on, should 
be allowed to register, whereas he 
wants to make it ^recognised ceremo­
nies’ . What does it matter whether the 
ceremony of marriage was a valid cere­
mony or recognised ceremony? We 
are allowing registration and if it is 
rejgistered, it will be a gocd and a 
legally valid marriage. Therefore, all 
that is unnecessary.

Then, I come to Dr. Jaisoorya's 
amendment 188. Now the parties will 
bo twenty-one and, therefore, it i.s not 
necessary to say “of their own frp«̂  
will and consent at the time of regis­
tration” . ’

Then I come to two or three amend­
ments by Shrimati Jayashri—73 and 
75. She says that in deciding the dura­
tion of marriage, temporary absence 
must be excluded. I suppose she i*s 
not serious. As a matter of fact. A 
marries B and so it is not stipulated 
that A must remain with B 24 hours 
every day. With regard to No. 75, she 
seeks to add the words “the woman 
is not an akanya”—that is an obsession 
with her not only in this Bill but in 
the other Bill also. Let me point out 
that the word *akanya* is not necessary.
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[Shri Biswas]
The word ‘impotent' includes many 
forms of deformity, which will cover 
akanya. I am reading from Eversley’s 
Domestic Relations, page 24. The 
word ‘impotent' has been explained 
and it includes the following:

Impotency may be of either 
party.

It may proceed from mallormallon, 
frifeidity, disease of some other like 
cause.

It may arise from invincible re­
pugnance or mere nervousness on 
the part of the woman.

In general terms, it includes all 
kinds of impediments to practical 
consummation which cannot be 
removed.
I hope my hon. friend will be satis- 

lied with this explanation.
Mr. Chairman: The Law Minister

has got about 15 or 20 minutes more to 
iinish his speech.

Shri Biswas: I shall go on as long
as time will allow me. Members have 
covered a very wide ground and I 
will reply to their points as best as 
possible. It is not my habit to speak 
from notes, but I have taken the 
trouble to prepare a list of the amend­
ments and notes on each of these 
amendments. If I have not the time,
I cannot place them all......

Then I come to amendment No. 76, 
which requires that the age of regis­
tration should be twenty-one for the 
male and eighteen for the female. The 
ape for this purpose need not be the 
same as for marriage.

Amendment No. 130 is not accept­
able and that also relates to the 
question of age.

Amendment No. 264 requires the 
omission of lines 13 to 16 on page 6. 
It is not acceptable. This deals with 
the condition of degrees of prohibited 
relationship only. That cannot be 
done, because all the conditions which 
have been laid down in this clause 
are cumulative, and registration will

be allowed only after all of them are: 
satisfied. ' i

Shri Bogawat: May I know fromi
the Law Minister when we have 
passed the law of the age of eighteen 
and twenty-one, why do you Insist art 
the age of twenty-one years at the 
time of registration?

Shri Biswas: I have just pointed-
out that the age for marriage need 
not be the same as the age for decid­
ing as to whether you should register 
T.ne marriage under clause 15.

Amendment No. 131 is a minor one 
and it requires fourteeen days in 
place of thirty days with respect to 
the period the oarties should* have  ̂
been residing within the district at 
the Marriage Officer. I do not accept 
it.

There is no amendment to clause 1® 
at all.

In regard to clause 17. there is only 
one amendment and it requires the- 
right to be given to the objector to 
file an appeal. I do not think that 
IS called for. This is not marriage. 
The parties who desire to register 
their marriaee are the persons inte-̂  
rested and if registration has been 
refused, they will go and file an
appeal. What have objectors to do^ 
with this. They have been given the ' 
nght to obiect, but there is no­
reason for providing the right o f  
appeal also in .their case.

In regard to clause 18, only three 
amendments have been moved, two by 
Pandit Bhargava and one by Mr.
Venkataraman. I do not quite 
understand amendment No. 268 of 
Pandit Bhargava. What exactly
would the effect of this amendment 
be, I do not know. Would the effect, 
be Ito shut out tha children from 
succession to the property of their 
parents? Look at the language o f  
the amendment.

Pandit Thakur Das Bharga^: The
marriage registration will be valid
from the date of registration or fron> 
the date of marriage?
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Shrl Biswas: From the date ot
registration. The marriage under this 
Act will be from the date of registra­
tion, but it will not invalidate the 
marriage if it was contracted at that 
time.

Pandit Thakar Das Bhar '̂aira: The
Law of Succession will apply to the 
children born previous to the regis­
tration if you do not amend clause
21 or accept my amendment to clause 
18.

Shrl BiswAs: The Succession Act
will not apply. The Succession Act 
will apply only when it becomes a 
marriage under this Act, when it is 
deemed to be solemnized under this 
Act. That will be the date of registra­

tion.

Shri S. S. More: May 1 ask one
question? For solemnization that will 
be the date, but as far as the legiti­
macy of the children bom before the 
registration is concerned, it will date 
back to the original marriage.

Shri Biswas: If you look at the
language of clause 18. it would be 
clear

Shri S. S. More: This clause has 
two periods: pne runs from the date
of registration for other purposes, and 
the other is from the date of the 
(feremony of the original marriage for 
the purposes of legitimacy.

Shri Biswas: If you look at sub­
clause (a) of clause 15. the words are: 
“a ceremony of marriage has been 
performed between the parties and 
they have been living together as 
husband and wife ever since.” The 
words “ceremony of marriage” have 
been used. These words have been 
repeated i*n the second part of clause 
18, but different expression has been 
used in first part. This clause says: 

“Subject to the provisions con­
tained in sub-section (2) of section 
24, where a certificate of marriage 
has been 'finally entered In the 
Marriage Certificate Book under 
this Chapter, the marriage shall 
as from the date of such entry.”

that is, the date of registratioiL
“ be deemed to be a marriage-

solemnized under this Act.”
All the consequences flow from the' 

effect of such a marriage.
Another pari of this clause says.

“and all children born after the-
date of the ceremony of marriage.”

That is 'lO say, it dates back to the- 
original date of marriage. Therefore^ 
in regard to legitimacy, this will take 
effect fom the date when the marriaRe-- 
was actually performed.

Fandit Thakar Das Bhargava: WiU” 
the issues of the marriages under this 
clause come under clause 21, for the' 
purposes of clause 21, or not?

Shrl Biswas: The children who are: 
bom before the date of registration' 
will not be entitled to succeed under- 
the Indian Succession Act.

Pandit Thakur Das Bhargava: Then, 
you must accept the amendment and 
bring the law into line with your* 
statement.

Shrt Biswas: The Indian Successionv 
Act will apply only after the date of. 
registration.

Pandit Thakur Das Bhargava::
Then, in clause 21, you must accept, 
an amendment.

Shri Pataskar: The former chil­
dren will be illegitimate.

Shri Biswas: They are made legiti­
mate by virtue of the last portion of 
clause 18. Please do not confuse the* 
two parts of clause 18. One part 
deals with the date from which the 
Art will take effect. The other part 
deals with the date from which legi­
timacy will be reckoned.

Pandit Thaknr Das Bhargava: Only
one will apply.

Shri Pocker Saheb (Malappuram):. 
May I know whether the children who  ̂
were bom prior to the solemnizatiOD. 
of the marriage which Is referred
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[Shri Pocker Saheb]
In clause 18, are not to be govern­
ed by the Indian Succession Act ac- 
^cording to the provisions contained in 
.clause 21 of the Bill?

Shri Biswas: Clause 21 says: “the
iteisue of such marriage/* That is, the 
marriage which is referred to in the 
earlier part of this clause. That 
means, the marriage solemnized or 

'deemed to have been solemnized under 
this Act. That cannot refer to any 
other marriaige. Therefore, if the 
marriage is solemnized under this Act, 
then the children of such a marriage, 
will be governed' by the Succession 
Act. If, on the other hand it was a 
marriage contracted at an earlier date 
but has since been registered, then, the 
Succession Act will apply only to the 

"tihildren born after tJie date of regis­
tration.

Shri V. G. Deshpande: Will it apply 
to ths children out of the marriage 
under clause 21?

N
Shri Biswas: If I am to enter into 

a discussion with every hon. Member 
I cannot cover the ground. The words 
are there. The language is there. 
And if you are not satisfied with th« 
language. I should have expected you 
to table an amendment to make It 
clear. On the other hand, the amend­
ments are not made with the pur­
pose of improving the language but 
with the purpose of opposing thp 
whole idea. Most of the amendments 

.are like that.

Shri N. C. Chatterjee: I want to
point out to the hon. Law Minister 
that this clause 21 is a reproduction 
of the clause which was introduced 
by Dr. Gour’s Amending Act of 1923 
That sectiton has been constructed by 
the Allahabad High Court this wav. 
The case is reported in All-India Re­
porter 1952 Allahabad, There, the 
learned Judges have taken the view 
that even under the wording of this 
clause, the question will arise. What 
would happen if a man married under 

Tthis Act? There was a son. a pre­
vious son, bom from the marriage as

a result of the Hindu Marriage. He 
then married a lady and that lady 
survived him. The question 
what will be the position of that son. ' 
The Allahabad Judges have held that 
that son wiK get two-thirds of the 
property and the widow would get 
only one-third. A Hindu son born 

out of a Hindu marriage as a result’ 
of a sacramental marriage, will get 
two-thirds as a lineal descendant and 
the widow will get one-third, undei;̂  
the Indian Succession Act. This sec­
tion will also be gove^ed by the 
Indian Succession Act. He becomes a 
lineal descendant under sections 32-33 
of the Indian Succession Act

S'hri Biswas: With due deference tp 
my hon. friend, an eminent lawyer, 
I must say we are concerned here 
with the construction of clause 31. 
That did not And a place in the ear­
lier Act, because the provisron of 
registration was not there. There­
fore, we are not troubled with the 
difficulty which is troubling many of 
my friends. Thi*s clause reads:

“Notwithstanding any restric­
tions contained in the Indian 
Succession Act, with respect 
its application to members of 
certain communities,*’—

like Muslims, Hindus, Parsees and so 
on,— *1̂

“ succession to the property of 
any person whose marriage is 
solemnized under this Act and ^  
to the property of the issue of 
such marriage,**— 

not »of a marriage which shall be 
deemed to have been solemnized 

under this Act,—
“ shall be regulated by the pro­

visions of the said Act.**
There it is. Its language is clear, 
and if my hon. friend thought that 
there was any ambiguilty, he might 
have cleared it by means of an amend­
ment of which I would then have got 
notice.

The time is drawing near. I havci 
already said—and I shall accept Mr.
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Dabhi’s amendment. The other 
amendment relates to clause 18. Now, 
in regard to clause 15, my friend 
.ijî ants to substitute this: **the parties 
are not within the degrees of prohibi­
ted relationship:

Provided that in the case of a 
marriage celebrated before the 
commencement of this Act, this 
condition shall be subject to any 
law, custom or usage having the 
force of law governing each of 
them which permits of a marriage 
between the two; and”

nhis is amendment No. 315, at page
4 of the list which has been circu­
lated today. I accept this amend­
ment on behalf of Government for 
Reasons which have already been 
made clear and 1 need not repeat 
them—they are the same reasons 
which were stated on many oc­
casions previously.

The next amendment is No. 320 
which aiso I am prepared to accept. 
That is an amendment to clause 18. 
It is tMs:

“Provided that nothing contain­
ed in this section shall be cons­
trued as conferring upon any 
such children any rights in or to 
the property of any person other 
than their parents in any case 

"where, but for the passing of this 
Act. such children would have 
been incapable of possessing or 
acquiring any sucih rights by 
reason of their not being the 
legitimate children of their 
parents.”

You know under the personal law, in 
the case of Hindus, for instance, il­
legitimate children are not entitled 
to succeed. Now, we are going to 
say that children, whether they 
are legittaate or illegitimate, will 
all be deemed to be legitimate. 
That being so, the question is rais­
ed whether that will also confer on 
them rights of collateral succession, 

^uppose there are three brothers. One 
of them marries under this Act. So 
far as his children are concerned,

^83 L.S.D.

they are ^is illegitimate children. So 
lar as he or the spouse of whom the 
child is bpm, is concerned, it is not 
ior them to object that these child­
ren, although illegitimate, will not 
De entitled to succeed. Therefore, so 
far as the parents are concerned, the 
right of succession is recognised ex­
pressly, even if they are illegitimate 
children. One may very well say, 
“ Why should I allow an illegitimate 
child of my brother to harve a 
share i!n the inheritance which 
children?" That objection was consi­
dered and that was considered reason­
able. At any rate, we ought to hasten 
slowly. At the first stage, we ought to 
respect sentiments of those who are 
members of the family, who are not 
quite willing to accept illegitimate 
children as legitimate and give such 
children full rights of succession. We 
have accordingly provided that n o t ^ g  
contained in this section shall be 
construed as confeiring upon any 
sudh children any rights in or to the 
property of any person other than 
their parents. That is the substan­
tive portion. I hope the House will 
accept that amendment.

The last amendment which I shall 
accept On behalf of Government is 
No, 82—amendment to clause 21. 
Tttiat is a new clause. You will find 
from clause 21 that we have provid­
ed:

“Natwithjstandinig any restrlc- 
tions contained in the Indian 
Succession Act, with respect to 
its application to members of 

certain communities...** and so on.

The amendment says:
“and for the purposes of this 

section that Act shall have effect 
as if Chapter 3 of Part V (Spe­
cial Rules for Parsi Intestates), 
had been omitted therefrom.”

4 P.M.

If hon. Members turn to the Suc­
cession Act they will And one Chapter 
devoted to Intestate succession, from 
which Parsis have been exempted.
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[Shri Biswas]
We want to do away with that exemp­
tion. So, I accept this amendment 
No. 82 on behalf of Government.

The amendments which I am pre­
pared to accept on behalf of Gov­
ernment are: Amendment No. 315 of
Shri Dabhi to clause 15; amendment 
No. 320 of Shri Venkatraman and 
Shri) Kotha Raghuramaiaih to clause 
18; and amendment No. 82 of Shri 
Venkatraman and Shri Kotha Raghu- 
ramaiah to clause 21.

Shri K. K. Basu: Why the last one?
Shri Biswas: That is what 1 have 

been explaining till now. Parsis have 
been exempted from the ox>eration of 
the Succession Act itself.

Pandit Thakur Das Bhargava: It is
done to secure uniformity.

Shri K. K. Basu: This provision
should be made applicable to all those 
who marry under this Act.

Pandit Thalcur Das Bhargava:
Parsis have a particular mode of suc­
cession, as given in the Succession 
Act; to secure uniformity it is sought 
to exclude them from the operation of 
the part of the Succession Act.

Shri S. S. More: That is, a Parsi, 
if he marries according to this Act 
will be governed by the other pro­
visions of the Succession Act, minus 
this particular Chapter.

Shri Biswas: That is the position.
In fact, we had a representation 

from the Parsi community and we 
thought that it was a reasonable 
prayer which they made. This is 
really an omission on the part of 
Government. This amendment should 
nave been incorporated in the Bill 
itself.

The new clauses 18A, 18B and 18C 
which are sought to be incorporated 
in tihe Bill by Pandit Thakur Das 
Bhargava call for a word of com­
ment. Sir, the effect of marriage on

property rights is a very difficult 
question. We can talk about it—it is. 
quite easy to do so. But it is ncA.̂  
quite so easy to make a legal provi­
sion in regard to that, because there 
are so many questions to be consider­
ed in that connection. Unfortunately, 
even today there are so many com- > 
munities with personal laws of their 
own. I hope the day will soon come 
when tftiese divergent personal laws 
will cease to exist. But that stage 
has not yet come: we have to prepare 
for it. Therefore, it would be wrong 
to try to incorporate a provision deal­
ing with the question of property 
rights which may be affected by mar­
riages of this type. I am quite in 
sympathy with his amendment. But, 
unfortunately, there are so many 
points to be taken into account that 
I cannot accept his amendment.

Mr. Chairman: I shall now take up 
amendments to clause 15 first. Those 
hon. members who wish to press their 
amendments may indicate them.

Pandit Thakur Das Bhargava:
I would like to press my amendment 
No. 371.

Shri N. C. Chatterjee: I would like ‘ 
to press my amendments No. 187 and 
193.

Shri C. R. Chowdary (Narasarao- 
pet): I would like to press my amend­
ment No. 76.

Shri Tek Chand:'l would like to 
press my amendments No. 372 and 
375.

Shri Dabhi: I am pressing my
amendment No. 315.

Mr. Chairman: So these are the
amendments that are going to be

pressed.

Pandit Thakur Das Bhargava:
Amendment Nos. 371, 183......

Mr. Chairman: We will first take
amendments to clause 15. '

Pandit Thakur Das Bhargava:
Amendment No. 371.
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Mr. Chairman: So these are the 
. only amendments to clause 15 which 
f hon. Members are going to press: 
j 371, 187, 193, 76, 372, 375 and 315...

'^Pandit K. C. Sharma: My amend­
ment No. 508.

Mr. Chairman; All the ofher amend­
, ments that have been moved' to clause 
: 15 will be treated as withdrawn with 

^the leave of the House.

The amendments were, by leave, with­
, drawn.

Mr. Chairman: Now, 1 will put
these amendments, one by one, to the
vote of the House. I shall first put
the amendment No. 371 moved by
Pandit Thakur Das Bhargava. The
question is: t

In page 6, line 1, after “under this 
Act” insert:

**0T under the personal law of 
I the parties or under the provi-
 ̂ sions of any other law,”

The motion was negatived,

Mr. Chairman: I shall put amend­
ment No. 187 moved by Shri N. C. 
Chatterjee. Does he want to put 
both the amendments Nos. 187 and 
193 together, or separately?

Shri N. C. Chatterjee: Amendment
No. 187 relates to the first part of 
îteuse 15 and No. 193 refers to clause 

(3).

Mr. Chairman: Then I shall put 
'^hem separately. The question is:

In page 5, line 48, after **other than” 
insert:

“ a sacramental marriage solem­
nized under Hindu Law of any 
custom or usage having the force 
of law and”

The motion was negatived,

Mr. Chairman: The question is:

In page 6, lines 14 to 16, omit “un- 
/tess the law or any custom or usage 
having the force of law, governing

each of them permits of a marriage 
between the two/'

The motion was negatived,

Mr. Chairman: The question is:
In page 6, for lines 11 and 12, sub­

stitute:
“ (d) the male has completed 

the age of twenty-one and the 
female the age of eighteen at the 
time of registration:”

The motion was negatived,

Mr. Chairman: I shall put both the 
amendments—Nos. 372 and 375— of 
Mr. Tek Chand. The question is:

In page 6, line 4, after “marriage” 
insert ‘Valid under law or custom 
having the force of law” .

The motion was negatived,

Mr. Chairman: I shall now put 
amendment No. 375. The questitm

.....  "f'
Dr. Rama Rao: But it is already

covered.

Shri Biswas: That is barred already.
Mr. Chairman: Then, that is barred.

I am not putting it. The next amend­
ment is No. 315 of Shri Dabhi.

Dr. Rama Rao: May I submit that 
this amendment is also covered by 
the amendment under clause......

Mr. C^irman: How is it barred?

Dr. Rama Rao: We have already 
considered whether this condition 
should be allowed or deleted, or modi­
fied. We have now accepted that......

Mr. Chairman: This is quite an­
other matter. Mr. Dabhi*s amend­
ment covers a much wider field. It 
cannot be barred by the earlier 
amendments. The question is......

Shri S. S. More: It looks like bar­
red.

Shri Raghavachari (Penukonda).
Mr. Chairman, may I invife your at 
fentlon...
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Mr. Ghairman: I have already de­
cided that this is 'not barred.

Sliri Raghavachari: Mr. Chairman* 
I wanted to bring to your notice a 
point of order. There has been a rul­
ing in this House in a similar situa­
tion with respect to a clause relating 
to age and when later on we wanted 
to press an amendment which related 
to the consent of guardian, the Spea­
ker has ruled that all the amendments 
were discussed together and they have 
accepted an amendment about the 
clause and that the others are there­
fore barred.

Mr. Chairman: This is a matter
about registration of marriages which 
have been performed before.

Shrl Baghavachari: I was only bring­
ing to your notice that.............

Shri Biswas: You have given your 
ruling already.

An Hon. Member: There is no
point of order.

Shri Raffhavadharl: It is not for
you to decide, please.

Mr, Chairman: What is the point 
that you want to bring to my notice?

S-hri RaghavachaH: I wish to bring 
to your notice a previous ruling of 
the Chairman in similar circumstan­
ces: the ol̂ her day, when matters 
were discussed together, and a parti­
cular amendment had been accepted, 
the other things were ruled out.

Mr. Chairman: Which is the amend­
ment accepted which rules out? This 
is entirely a new matter. It says 
that only certain kinds of marriage 
will be eligible for registration under 
clause 15. This matter has not been 
discussed before.

Sihri S. S. More: May I bring tô
your notice......

Mr. Chairman: l.d o  not thhik it is 
necessary,

Shri S, More: I am not referrhig 
to that point. We have already ruled

out or defeated amendment No. 193. 
that is. Shri N. C. Chatterjee's amend­
ment. According to the defeat ^  
that amendment, the House has d^^ 
cided that there should not be an̂ J i*- 
restrictions over marriages perform­
ed before this Act or after.

Sairi N. C, Chatterjee: Sub-clause
(e) should stand,

Shri S. S. More: It should stand. 
Amendment No. 315 is again going 
to restrict that provision which has  ̂
been accepted by the House defeat­
ing that amendment.

Mr. Chairman: Which is the amend­
ment? .

Sbri S'. S. More: 193.
An Hon. Member: They are dilTe- 

rent.
Shri S. S. More: I think there are 

too many persons rushing to give a 
ruling. They are potential Chair­
men, I know.

An Hon. Member: You interrupt so 
often.

Shrl S. S. More: Amendment No.
193 has already been defeated. The 
implication of that defeat is that we 
have accepted that there should not 
be any restriction regarding such 
customary marriages. Of course, 
your ruling prevails.

Mr. Chairman: I do not think so.
It is an entirely different matter. The 
question is: ■

In page 6, for lines 13 to 16, sub­
stitute:

“ (e) the parties are not with­
in the degrees of prohibited re« 
lationship:

Provided that in the case o '
marriage celebrated before the 
commencement of this Act, this 
condition shall be subject to any 
law, custom or usage having the 
force of law governing each of 
them which permits of a marriage 
between the two; and”

__  The motion was adopted.
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Shri Bogawat: I have got something 
to say. My amendment was ihere. 
But, I was not given an opportunity to 
speak. Can I have an opportunity now?

Mr. Chairman: No, no. There is no 
time now. * v

Shri K. K. Basu: No further debate 
can be had now.

The question may be put to the 
House.

Mr. Chairman: The question is:
*'That clause 15, as amended,

stand part of the Bill/’

The motion was adopted.

Clause 15, as amended^ was added to 
the Bill.

Clause 16 was added to the Bilh

Mr. Chairman: Clause 17. There is 
only one amendment by’ Shri Tek 
Chand. Does the hon. Member press 
it?

Shri Tek Chand: Yes.

Mr. Chairman: The question is:

In page 6, line 33, after “ Chapter” tr»- 
sert : •  ̂ ‘

“or rejectittifi the objections if
may made under section 16**.

The motion was negatived.

Mr. Chairman: There is no other 
amendment. The question is:

“That clause 17 stand part of the
Bill."

'.Tie motion was adopted.

Claiise 17 was added to Bill.

Mr. Chairman: Clause 18. There are 
certain amendments. I would ask if 
any of the Members who hove mf.ved 
these amendments want to press them.

Pandit Thakur Das iBihinrffava: I 
press amendments 268, 269 and 270.

Shri Yenkataraman: Amendment No, 
320,

Mr. Chairman: The question is:

In page 6, line It, add at the end:
“but they shall not be regarded 

the issues of such marriage with­
in the meaninc of section 21.**

The motion was negatived.

Mr. Chairman: The question is:

In page 6, after line 47, add:

‘^Provided that nothing contained 
in this section shall be construed 
as conferring upon any such child­
ren any rights in or to the property 
of any person other than their pa­
rents in any case where, but for the 
passing of this Act, such children 
would have been incapable of pos­
sessing or acquiring any such rights 
by reason of their not being the 
legitimate children of their 
parents.”

The motion was adopted.

IFandit Thakur Das Bhargava: My
amendments 269 and 270 are Ihore.

Mr. Chairman: All right. I shall put 
them to the House. The que.stion is:

In page 6, after line 47, add:

“ (2) The parties to the marriage 
or any of them may revoke the re­
gistration made under section 16 
and on such revocation being made, 
the marriage shall be deemed to 
have not been registered at any 
time under this Act and the party 
shall be relegated to the position 
which they had prior to the date cf 
registration and the children if any 
born after the registration, shall 
be deemed to be and always to 
have been the legitimate children of 
such parents.*’

The motion was negatived,

Mr. Chairman: The question is:
“That clause 18. as amend(;d 

Stand part of the Bill ”

The motion was adopted.
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Clause 18, as amended, was added to 
the Bill.

Mr. Chairman: The question Js:

In page 7, after line 2, insert:

“ 18A. In the absence of contract 
to the contrary the parties to the 
marriage solemnized or registered 
under this Act shall acquire equal 
rights to each other’s property and 
become joint owners of the pro­
perty existing or acquired at the 
time of marriage.

18B. In the absence of contract 
to the contrary the future acquisi­
tion of property by the husband 
or wife shall be deemed to be 
joint unless, by express declara­
tion, the property has been separa­
tely acquired or separate acquisi­
tion can necessarily be inferred 
from the conduct of the husband 
or w!fe.

18C. Notwithstanding any provi­
sion of law to the contrary, the 
parties to the marriage shall be 
governed by their personal law in 
regard to succession and other 
matters but in case of conflict of 
the provisions of such law, the law 
to which the husband is sub­
ject, shall govern such succession 
and other matters. The personal 
law to which the husband is sub­
ject, shall be the personal law of 
the issues of such marriage.*'

The motion was negatived.

Mr. Chairman: Clause 19. Do any of
the Members press their amendments?

Shrlmati Renu Chakravartty: Amend­
ment No. 136-

Bhri Bogawat: Amendment No. 134.

Mr. Chairman: Any other Members 
who want to press their amendments? 
None. These are the only two amend­
ments that are pressed. All other 
amendments that have been moved are 
withdrawn with the leave of the House.

The amendments were, by leave, with­
drawn.

Mr, Chairman: The question Is:
In page 7,—
(i) line 6, after “shair’ insert “not” ; 

and (II) after line 6 insert:
“Provided that at the time of 

the marriage either party to the 
marriage or any other member of 
the family demands such severan­
ce.”

The motion was negatived,

Mr. Chairman: The question is:
In page 7, line 6, add at the end:

“Provided either party makes a 
declaration to that effect at the 
time of registration.'^

The motion was negatived.

Mr. Chairman: That disposes of the 
amendments to clause 19.

Shri Bogawat: When a Member is 
not allowed to speak on his amend­
ment, I think he is entitled to speak on 
the clause. I could give you the ins­
tance of what happened yesterday. 
When some other person was In the 
Chair, when a particular Member did 
not get an opportunity to speak on his 
amendment to clause 12, he was allowed 
to speak on that clause,

Mr. Chairman: I am afraid it is not
possible to do so now. The time al­
lotted for this is already over. The 
question is:

“That clause 19 stand part of the 
BUI.”

The motion was adopted.

Clause 19 was added to the Bill

Shri Tek Chand: I beg for leave to 
withdraw my amendment No. 378.

The amendment was, by leave, with  ̂
drawn,

Mr. Chairman: The question is:

“That clause 20 stand part of 
the Bill.”

The motion was adopted.
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Mr. Chaimiaii: Now, 1 shall put the 
amendments to clause 21 to the vote of 

^the House.

Shrlmati Jayashrl: I would like to 
withdraw my amendment No. 80.

Mr. Chairman: Has the hon. Mem­
ber the leave of the House to withdraw 
her amendment?

Several Hon. Members: Yes.

The amendment was, by leave, witfy 
drawn,

Mr. Chairman: The question is:
In page 7, for clause 21, substitute:

“21. Succession to property oj 
parties married under Act.—The 
parties to the marriage shall be 
at liberty to contract and declare 
at the time of marriage what law 
whether the personal law of any 
of the parties or the Indian Suc­
cession Act, 1925 (XXXIX of 1925) 
or any special conditions and 
terms shall govern the devolu­
tion of property and such person­
al law or special terms and con­
ditions or Indian Succession Act, 
1925 (XXXIX of 1925) notwith­
standing any restriction contained 
in the said Act, with respect to 
its application to members of cer­
tain communities shall govern the 
devolution of property. In the 
absence of any such contract and 
declaration the personal law to 
which the husband is subject, shall 
govern the devolution of property 
and such law shall govern and re­
gulate the relatives and properties 
of the issues of such marriages.”

The motion was negatived.

Mr. Chairman: Then, there is amend- 
sieni No. 379 by Shri Tek C îand.

Shri Tek Chand: * I beg for leave 
to withdraw it.
The amendment was, by leave, with^ 

drawn,

Shri Bhogawat: I do not want to 
press my amendment No. 138.

Mr. Cliairman: Has the hon. Mem­
ber leave of the House to withdraw 
his amendment?

Several Hon. Members: Yes.
The amendment was, by leave, nHtH- 

drawn.

Mr. Chairman: The question is:
In page 7, line 19, add at the end:

'‘and for the purpose of this 
section that Act shall have effect 
as if Chapter 3 of Part V (Special 
Rules for Parsi Intestates) and 
been omitted therefrom."

The motion was adopted.
Mr. Chairman: The question is:

'That clause 21, as amended, 
stand part of the Bill/'

The motion was adopted.

Clause 21, as amended, was added to 
the Bill

Mr. Chairman: Now we shall take up 
clauses 22 to 26.

Shri S. V. Bamaswamy (Salem): 
What about clause 1? If you are ae- 
cided that clause 1 should be voted 
upon along with clauses 15 to 21, it 
may be put to vote now. The only 
amendment is that of Pandit Thakur 
Das Bhargava.

Shri V. G. Deshpande: There was no 
discussion on clause 1. So, there is 
no question of putting it to vote. Con­
venience is the guiding principle. That 
was the ruling given yesterday. The 
rules are made only for helping the 
debate.

Mr. Chairman: What is the sense of 
the House?

Shri V. G. Deshpande: Clause 1 is 
very important.

Shrimati Renu Chakrarartty: The
House has already said that clause 1 
has to be considered side by side with 
clauses 15 to 21. So, there is no ques­
tion of its being held over.

Mr. Chairman: There are only two 
amendments to clause 1. I shall dis­
pose of them now. by putting them to 
the vote of the House.
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Shri V. G. Deshpande: Not clause ) 
without discussion.

Mr. Ghainnan: I am putting the 
two amendments to the vote of the 
House. The question is:

In pa:ge 1 , after line 10, add:

“Provided that it shall not apply 
to Muslims.”

The motion was negatived.

Mr. Chairman: The question is:
In page 1, after line 10, insert:

“ (2A) This Act shall only apply 
to marriages contracted between 
persons belonging to different re­
ligions.’*

The motion was negatived,
Shrimati Jayashri: I have also got 

an amendment to clause 1. It is 
amendment No. 56.

Mr. Chairman: Has it been moved? 
Clause 1 is not being disposed of now. 
That will come at the end. Only the 
two amendments that were moved 
have been disposed of. The other 
amendments will be made later.

We shall now take up clauses 22 to
26. The time for discussion of these 
clauses is two hours.

Shri Raghavaohari: May 1 seek a 
clarification? Are we to understand 
the Chairman to mean that later on 
we will go on with amendments to 
clause 1?

Mr. Chairman: Only the two amend­
ments to clause 1 have been di&poBed 
of. The clause itself is not disposed of.

Shri S. S. More: Naturally, since the 
clause is not disposed of« the ground 
is still open for us,

Shri Biswas: Did you not declare 
that clause 1 stand part of the Billt

Mr. Chairman: No.

Shrimati Renu Chakravartty: Does it 
mean that we can bring forward new 
amendments to clause 1? It was de­
cided by the House that clause 1 will

be disposed of and voted upon along 
with clause 15. That was the decision, 
if you will read the minutes of the 
Business Advisory Committee meeting/ 
you will find that that is the decision. 
Shri N. C. Chatterjee will bear me 
out. Clause 1 has to be disposed of 
with clauses 15 to 21.

Pandit Thakur Das Bhargava: Clause 
1 was not to be disposed of. Only 
amendments to it were to be voted 
tfpon. Clause 1 must come last of all. 
(Interruptions),

Shri N. C. Chatterjee: What hap­
pened was that Pandit Thakur Das 
Bhargava’s amendment was very con­
troversial. Therefore, we took 3 hours 
over that. Then we lumped together 
everything within the balance. It was 
a question of limiting the scope of 
the Bill; that was the main purpose. 
That cannot be reopened.

Mr. Chairman: Yes. Other amend­
ments may come.

Shrimati Sushama Sen: We wanted 
to speak on clause 19, but we were 
not given a chance.

[M r . D epxtty-S peaker  in the Chair I

Shri B. K. Chaudhuri (Gauhati): By 
the way, may we know. Sir, why you 
were absent so long from the House?

Mr. Deputy-Speaker: 1 am very sorry 
1 was absent on account of a per­
sonal inconvenience. When I started on 
the 16th of August, my mother, who 
is aged 85 years, suddenly fell ill and 
developed dropsy aind I had to be by 
her side. Therefore, I had to stay 
on. Then a daughter of mine, unfor­
tunately, has contracted tuberculosis. 
She had to undergo a major operation 
of the lung and I am just rushing 
from there. These circumstances have 
prevented me from ccwning here.

Shri R. K. Chaudhuri: We are very 
sorry to hear that.
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Clause 22,— (Reftitution of Conjugal 
rights).

Clause tZ.— (Judicial separation).
Clause 24.— (Void marriages).
Clause (Voidable marriages).
Clause 26.— (Legitim>acy of children 

of void and voidable marriages),
Mr. Deputy-Speaker: The House will 

now take up consideration of clauses 
22 to 26. Hon. Members who have got 
^amendments may kindly communicate 
them.

Acharya Kripalani: It is very strange 
that in a Bill which is supposed to be 
progressive, clause 22 should find a 
place. H is about restitution of con­
jugal riglSts. May I submit that this

making marriage merely a physical 
union? Marriage is also a spiritual 
union. Apart from this, as years pass, 
even the physical union develoi>s into 
a spiritual union.

Shrl N. C. Shatterjee: The Law Min­
Ister should hear it

Acharya Kripalani: I think our an­
cients were even more scientific than 
the modems who want to proceed be­
yond them. They declared that after
the age of 50, a man went Into
vanaprasth and he was free from the 
bonds of family life. But today if a 
man or a woman, if he or she wants 
to be free from the bonds of family 

»ilfe, anyone party can requisition the 
provisions of this Act and have the 
restitulon of conjugal rights. And
this is0 cdnsidered scientific and up- 
to-date legislation!

I say this clause relating to restitu­
tion of conjugal rights is physically un­
desirable, morally imwarranted and
aesthetically disgusting. I believe that 
even in married life, a man who insists 
upon living the family life when the 
woman is unwilling, commits an act of 
adultery. I do not know what is the 
word used tor the reverse case, .when 
the woman wants the restitution of 
conjugal rights even when the spouse 
is unwilling. If this provision Is pas­
sed, our great reformers and rishis 

^wpuld̂  come undw Its provision, and a 
383 L.S.D.

man like Buddha would have been 
called back from his retirement and 
been at the disposal of his wife for 
carrying on the householder’s duty.

An Hon. Member: Not necessarily
Acharya Kripalani: Swami Hama- 

krilshna Paramahamsa would have 
been in the same posi t̂ion. Our great 
philosopher who was living in Pondi­
cherry, the great yogi Aurobindo 
Ghosh, would have been in the same 
position. He could have been drag­
ged back to the householder’s life by 
his wife, insisting upon the provisions 
of this Act. Mahatma Gandhi, who 
gave up the grahasth life at the age 
of thirty-fve. would have been drag­
ged back by his wife to be a house­
holder, under penalty of this clause. 
The restitution of conjugal rights is a 
most absurd provision that could have 
been made in this scientifically un-* 
scientific Bill.

Progressively, marriages are consi­
dered from other points of view than 
the mere physiological point of view. 
I also say that as people advance io 
years, the physiological element diS' 
appears and the moral and spiritual 

unity remains. Therefore, if our leglŝ  
lators are going to be sdentiflc, let 
them not be even less sdlentiflc than our 
ancients who did not recognise these 
carnal rights.

Again, I submit that this provision 
will act against our sisters more than 
against men. Why insist upon the 
restitution of conjugal rights? It should 
be enough that a man and wife live 
together. So far as conjugal rights are 
concerned, they should depend upon 
both the parties co-jointly. No one 
party should be obliged to submit) to 
them; it is enough for a marriage that 
people live together. Specially when 
they have a few children, it would be 
absolutely cruel, immoral—I say, un­
spiritual—to insist on the restitution 
of conjugal rights by anybody. I sub­
mit that this is a barbarous provision, 
an uncivilised, an unhygienic provi­
sion, an immoral provision. (Interrupt 
tion). It should not find a place Id  
this Bill. If j^he framers o f . the Bill 
Insist upon it, let them say that they
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[Acharjra Kripelanl]
are not modem people, that they are 
even more antiquated than the ancient 
people, that they want people v/ho have 
given up the physical element of mar* 
riage to indulge in it—that physical 
element which has no meaning, no 
purpose except by mutual consent 
I ;hink it is the most reactionary pro­
vision that could have been conceived 
and I am sure that at least all my sis­
ters will agree with what I have said.

Shrl Pataskar: I would like to know 
from the hon. Law Minister—I do not 
want to make a long speech—where 
is the necessity for this clause 22 , for 
restitution of conjugal ri^ts. I think, 
under the common law, a suit for the 
restitution of conjugal rights can lie, 
and even without such a provision there 
have been suits in t̂ he past where dec­
rees have been passed. If I remem­
ber right, sometime back, not quite 
recently, under the Civil Procedure, 
as Mr. Kripalani was saying, even phy­
sically the wife could be taken pos­
session of and handed over to the hus­
band. The authorities thought it fit 
that such a provision should be taken 
away from the Code of Civil Procedure 
and since then only a decree could 
be passed. I do not undeFSternd why, 
in a Bin of this nature, we should 
have a provision for the enforcement 
of a common law right, which is ap­
plicable to all. Even if this orovision 
was not there, I am sure a suit for 
the restitution of conjugal rights could 
be possible in a court of law.

It may be argued that we have In 
clause 27 a sub-clause (1). which
says:—

“has failed to comply with a
* decree for restitution of conjugal 

rights for a period of two years 
or upwards after the passing of 
the decree against the respondent;”

Supposing this provision in clause 
22 is not there, still it is open to a 
party to file a suit for restitution of 
conjugal rights and (j) can be there. 
I would, therefore, like to know the 
iMcesfity for ftJi dauaa 22.

Mr. Deputy-Speaker: It is already
in the common law. This is only to 
make this complete. ^

Shri Pataskar: Tl ê practice so far 
as my knowledge goes is that in cases 
where there is a common law right, un­
less we want 10 vary that, with re­
gard to its enforcement etc., you make 
no special provision, in new legisla­
tion. But, to reiterate a right which 
is already existing in a new piece 
of legislation is unnecessary. It un-* 
necessarily adds to the burden c f the 
whole Act and might be interpreted 
at times in a different way.

My further objection to it is this.
I am not opposing the provision of 
(j) in clause 27. In common law 
there is the right and one can 
sue for restitution of conjugal rights. 
Probably, the framers of the Act 
thought that as th ^  were pro­
viding lor 27(j), why not provide for 
this here. To that, I would say that 
it is suggesting something to the 
people. People do not live in the cities 
alone. A number of people live in the 
villages. I am not afraid of the hus­
bands. To give such a power in the 
hands of many of these people who 
want to do away with their wives, who 
are poor ignorant women is a mis­
take. (Interruption), What I mean iJ 
this. Even in cities, it is possible tc* > 
obtain a decree by pasting the sum­
mons on somebody’s door and dcing 
so many things. My lawyer f»'iendis 
know all that. Therefore, to make this ' 
provision is rather incongruous. To 
my nriind, clause 22 is unnecessary.
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« i f ^  iraift #  I ww a iM  ^
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^  «iî  «r? a ra f t  iH  «n

'd *1^1  ̂*1 *11*1 ^  'SiK 1̂

T*n/ ta^, aif? *i r  ^  f*r
flT *1̂  <»>■/< I irf
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^  *W yirp" 3TRJT I w iyi *n?f

wfT araw r ^

?h=;!Pr ?if ?5»?i/ ^  It
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?1’, ^  ^nr <n?f tsw^ an^ft ^  i 

vifsrsT r̂*r WRif ^  *t<t *f ansrr
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hi«Nt ...........
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i^ sii ^  ainr sN t J i
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afW W15T I

ai^l/q *1“  W  ?n fT  HI«f!lT

bl5 4  r * r  ^ « R P T  ^  « i f f  h r o m

^ 1

Shrim»tl Sushama Sen: Sir, I agree 
with the previous speakers who have 
opposed this clause. I think we should 
not have this clause in this Bill. In 
the Select Committee I had objected 
to this clause in the Bill. I think it 
would be very difflcult for the women, 
especially those women who are illite­
rate and do not understand the impli­
cations. I think a clause like this 
should be deleted.

Shrimatl Jmyashri: Sir. the Law Min­
ister had said that he wants to have 
an innovation in this law. I ex­
pected that this kind of innovation 
will be introduced in this Bill also. 
We all know that in a society which
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[Shrimati Jayashrl]
can claim itself a refined society, this 
kind of statute would be unsuitable.

5 P.M

The Women’s Committee of the Natio­
nal Planning Society in their report 
have protested against having this in 
the statute.

SeTeral Hon. Members: Sir, the
hon. Member may continue tomorrow: 
the time is up.

Mr. Deputy-Speaker: I thou^t the 
hon. Lady Member will conclude in a 
few minutes.

f'.
Shrimati Jayashrl: I will continue 

tomorrow.
Mr. Depnty-Speaker: Does the

House want to continue for some more 
time today?

Several Hon. Members: No. *
The Lok Sdbha then adjourned fill 

Eleven of the Clock on Wedneaday, the 
15th September, 1954. ‘




