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Dr. Katja: No, not at all, I am not 
:starting on that campaign. If I have 
■to start that campaign, it will be out- 
.side, not here.

I was only trying to refute the 
^charge which has been kindly made 
against me that this Bill was not a 
progressive but reactionary measure, 
and therefore it was trying to 
^strengthen the English language. 
'That is not the object at all. The 
object is that there should be no 
manner of doubt that just as you 
have it in the Part A or B States, in 
the same way, you can have the bills 
in the Part C States also in their 
regional languages.

Shri Algu Ral Shastri: But in any
‘case, not in Hindi.

Dr. Katju: My hon. friend Shri 
M, L. Dwivedi referred to very many 
points about the services, about the 
Judicial Commissioners, etc. But that 
does not require any legislative enact
ment or any modification of the Gov
ernment of Part C States Act. If my 
hon. friend will do me the honour of 
discussing this matter with me 
privately, he will find that on most 
matters which were raised here, 
there, there has been a settlement 
with consent.

Take for instance, the question of 
the Judicial Commissioners. When 
I wrote to these States, would you 
like to go to some other State, they 
said, no, we would not. When I 
asked, would you like to go to 
Rajasthan, the answer was, will the 
Rajasthan High Court come to Ajmer, 

^nd the Rajasthan High Court would 
not go to Ajmer, and they said, we 
would not. Therefore, on all these 
administrative matters, actions have 
been taken, and the matter has been 
discussed many times.

So far as my hon. friend Shri U. 
M. Trivedi is concerned, in his nega
tive attitude, he practically seemed 
to oppose everything. I really did 
not know what exactly he meant. He 
said, for all time to come, you are 
perpetuating their subservience. That 
is not true at all. The anxiety is that

so long as the Commission on re
organisation of States do not finally 
decide this matter, they should rise 
up, and as I have said many times, I 
should like these Part C States to be 
well-administered, they should manage 
their affairs in a proper manner and 
harmoniously, and that they should 
be like the Part A  or B States.

I do not want to take up the time 
of the House any more.

Mr. Deputy-Speaker: ^ e  question 
is: ^

*‘That the Bill to amend the
Government of Part C States Act,
1951, be taken into consideration.^*

The motion was adopted.

5 P.M.
Mr. Deputy-Speaker: This matter

will stand over for further considera 
tion regarding the clauses.

ISSUE OF ORDINANCES
Mr. Deputy-Speaker: We will now 

take up the special discussion notice 
of which has been given by Dr. 
Krishnaswami and Dr. Lanka Sunda- 
ram. There are other Members also 
who want to participate in the debate.

Dr. Krishnaswami (Kancheepuram): 
I am grateful to you for having given 
me the opportunity of inviting the 
attention of the House to the serious 
infringement of those rights and pri
vileges that has taken place since 
Parliament dispersed.

[M r . Speaker in the Chair]

Parliament went into recess on the 
24Ih December, 1953 and re-assembl- 
cd on the 15th February, 1954. Dur
ing this brief interval, seven ordin
ances have been issued, that is, at the 
rate of one ordinance per week. No 
Parliamentarian who has the interest 
and the reputation of this House at 
heart can afford to view with equa
nimity these developments, and it be
hoves us, irrespective of the party to 
which we belong, to examine the
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implications of this dangerous deve
lopment and to take proper steps to 
safeguard the threat to the working 
of a free institution.

I shall take up the Constitution 
first, because those who rely on the 
issue of ordinances lean heavily on 
the Constitution. Article 123, sub
section (1) of the Constitution which 
is frequently quoted, reads as follows:

'‘If at any time, except when 
both Houses of Parliament are in 
session, the President is satisfied 
that circumstances exist which 
render it necessary for him to 
take immediate action, he may 
promulgate such Ordinances as 
the circumstances appear to him 
to require.”

It is clear that there are three condi
tions that have to be satisfied. The 
Power of the President, or rather, the 
executive to promulgate an ordinance 
is controlled and conditioned by three 
factors. Firstly, the legislature must not 
be in session. Secondly, an emergency 
must have arisen after Parliament 
has dispersed: and thirdly, the emer
gency must be of such a grave and 
serious nature that the executive can
not afford to wait until Parliament is 
summoned, or even to sununon Parlia
ment. We all know, that the Gov
ernment have got the right to sum
mon Parliament if they think it 
necessary, and that can be easily 
done. But if it is not possible to 
wait until Parliament meets, then of 
course an ordinance might be issued.

1 should like to take up some of 
the main ordinances that have been 
passed during the past seven weeks 
and examine the general implications 
of those ordinances, because they 
would throw light on the working of 
the executive and its relationship to 
Parliament. In so doing, I shall try, 
as far as possible, to adopt a detached 
view and give the benefit of the 
doubt where it is necessary.

Let me take up at the outset the 
amending Bill to the Press (Objec
tionable Matter) Act. Now, this is a 
very controversial measure. During 
the last session, it was pointed out by 
several hon. Members from different 
sections of this House that the Bill 
should be introduced and passed by 
Parliament and that an ordinance 
should not be promulgated in order 
to achieve the object. The reason 
requiring extension did not spring 
into existence after the House was 
prorogued, but was present for a 
longer period. Obviously, the ordi
nance-making power is not intended 
to be employed when the necessity 
was existing throughout when Parlia
ment was in session. The appoint
ment of the Press Commission did 
not take place on the eve of proro
gation, though that is said to be one 
of the important reasons for the Press 
(Objectionable Matter) Act being, 
extended! The Government could 
certainly have given priority to this 
measure and we could have had the 
measure passed without much difii- 
culty and without sacrificing other 
legislative business. Let us remem
ber, and let the House also recollect,, 
that this is an extension Act and in 
the case of an extension Act, no 
amendments are allowed to be moved 
to discuss the provisions of the main 
Act. The House is entitled only tO' 
say either *Aye' or ‘Nay’ to the ex
tension, and therefore, not much time 
would have been sacrificed. Besides^ 
the Business Advisory Committee was 
not taken into confidence by the 
Government spokesmen. Suddenly,, 
without giving us any warning, the 
ordinance was issued on the 25th 
January or thereabouts. A calculat
ed affront to the dignity and the 
privileges of this House has been 
inflicted by the Home Minister and 
the GU)vernment. I do not think that 
this omission to bring it up before the 
House was accidental. It was deli
berate, and I can say it is most re
pugnant to all canons of constitutional 
propriety. Some people who Justify 
these ordinances point out that theŷ  
are valid. The argument is not
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whether ordinances are valid. Of 
course, courts of law can pronounce 
on the validity of ordinances, but 
working as we do in a Parliamentary 
institution, the main argument that 
we have to bear in mind is how far 
the issue of these ordinances is consti
tutional and proper. This gains addi
tional validity because, to quote 
article 123(1), it is an enquiry into the 
subjective satisfaction of the Presi
dent, an enquiry into the fact whe
ther there has been an emergency. If 
the courts are precluded from enquir
ing into the emergency, I ask, who 
else is given the authority to “en
quire into the emergency” ? i feel that 
this is a matter in which Parliament 
has the greatest responsibility and 
it cannot avoid it. It is the responsi
bility of Parliament to see that Gov
ernments keep within the limit of 
good behaviour or power, and the 
only person to whom we can turn for 
redress and who can be expected to  ̂
discharge that function is you, Mr?j 
Speaker, the custodian of the rights 
and privileges of the House. We 
have to visualize the grave consequen
ces that would flow from an exercise 
of the ordinance-making power in 
this reckless fashion. If once permit
ted, the obvious implication is that 
an ordinance can be repeated at any 
time. The constitutional rights as to 
the emergency would be reduced to 
a fake and a farce. In spirit, we would 
have violated the Constitution and 
we would have reduced the Legisla
ture to a nullity. )

In the case of the Press (Objection
able Matter) Amendment Bill, the 
impropriety of this Ordinance will be 
apparent from an entirely different 
angle. An ordinance, by its very 
constitution, is expected to deal with 
an emergency, something new, some
thing fresh, that has arisen. It could 
be used to enact a new law, but 
surely, it cannot be used to extend 
an expiring law which is what the 
Press (Objectionable Matter) Act is, 
and which ought never to have been 
done by a Government which relies 
on democratic public opinion. Besides, 
the Statement of Objects and Reasons 
discloses no reason at all for the in

troduction of this Press (Objection
able Matter) Amendment Bill. The 
argiunent for extension should be on 
a consideration of facts and circum
stances that necessitate the introduc
tion of the amending Bill.

The Minister of Finance (Shri C. 
D. Deshmukh): May I rise on a point 
of order? I wanted to ask whether 
discussion of this kind would not be 
more relevant when the Ordinance at 
issue is actually before the Legis
lature in the form of a Bill, because 
then the discussion could be more 
specific with reference to the contents 
of the Bill. Otherwise, we shall have 
to deal with five or six different 
potential Bills, so to speak. And I 
was under the impression from the 
other notice that this was with re
ference to a matter which it was not 
proposed to bring before the House 
in the form of a Bill, because of the 
fact that it would have expired before 
the stated period, that is to say, six 
weeks from the date of convening 
Parliament.

Dr. Lanka Sundaram (Visakha-
patnam) rose—

Mr. Speaker: Order, order. Of
course, it will be open to hon. Mem
bers to criticise the fact of the Gov
ernment legislating by Ordinance 
when the Bill comes up. But I ad
mitted the discussion on the ground^ 
as I felt, that it raises an important 
constitutional issue about the power 
of Government to issue Ordinances. 
It will be recognised that that is not 
a democratic way of doing things, 
and it is only in exceptional circum
stances that Government may issue 
Ordinances. They can, only if they 
must. On that point, of course, every 
Ordinance will rest on its own facts. 
That is a different thing. Therefore,
I thought that a general discussion 
might be helpful; and this question, 
as I see it, has to be looked at not 
from a party point of view but from 
the general point of view of setting 
up traditions of Parliament.1 That 
was why I thought the question was 
important and I have allowed the- 
discussion. I do not think I need say^
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^anything more at this stage. But the 
discussion is generally limited to the 
desix ability or the propriety of the 
•exercise of the power of Ordinances. 
That is the general question at issue, 
not this or that particular, individual, 
ordinance. It may be justified; it 
may not be justified. But I do not 

;see how a reference to a particular 
ordinance can be avoided if the argu
ment is to be supported by illustra* 
tions. That is how I look at the dis
cussion, That is why I think it is 
relevant even at this stage.

Shrl C. D. Desbmukh: What I in
tended to say was that if this discus
sion had come at the end of this ses
sion, then much of the ground which 
would be covered specifically, so to 
speak, that is to say on the merits of 
a Bill, would already have been 
covered in the House, and, therefore, 
that would leave the House with the 
duty of discussing the general prin
ciples, without, so to speak, having to 
devote time going into the merits of 
each particular case. Now, here the 
Government feel somewhat handicap
ped, because we shall have to go over 
the whole ground. A principle can
not be established, we feel, without 
reference to the merits of each indivi
dual case, and that is the line on 
which the hon. Member is developing 
his point. He is going to take the 
Ordinances one by one and going to 
prove, according to him, that this was 
not necessary or that was not covered 
by the wording of article 123. That 
is where I feel that we should have 
to have recourse to extended discus
sion with regard to the specific merits 
of an individual ordinance, which pro
cess we shall have to go through at a 
later stage.

Mr. Speaker: I do not think I need 
say anything more, but we shall go 
generally into the question.

Shri Algu Rai Shastri (Azamgarh 
Distt.—East cum Ballia Distt.—West): 
J have one misgiving.
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Mr. Speaker: I do not think that I
should be drawn into a discussion 
over the merits of this question. I 
would not like to be drawn, but I do 
feel.........

Shrl N. C. Chatterjee: (Hooghly): 
The misgiving is due to a misread
ing of the Constitution.

f Mr. Speaker: I do feel the pro
priety in raising this question for the 
simple reason that the President is a 
(institutional President who acts on 
me advice of Government. And
therefore, it is apparent, unless I am
(mistaken—I am open to correction— 
that when it is said that the Presi
dent is satisfied, it really means the 
Government are satisfied, and this 
House is entitled to criticise the Gov
ernment on that issue.

Pandit Thakur Das Bhargava (Gur- 
gaon): The necessity must be gone into. 
The question is whether it is neces
sary. Unless it is necessary, no ordi
nance can be issued.
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Mr. Speaker: That is, again, a
question of merits. Tlierefore, I said 
in the course of the few remarks 
which I made that this is really 
not a party question at all.

This is a question for the entire 
House to take into consideration, as 
to whether the executive government 
should be allowed to exercise th6 
power of ordinance-making in the 
manner in which they have done ac
cording to the Member who is now 
urging it. It is a question for the 
entire House to take into considera
tion, and if they agree and say, “well, 
it is proper” , it is proper. But if they 
think that it is not proper, they may 
say so; let them not be guided by 
party considerations or considerations 
o f prestige. As I remarked, we are 
the first Parliament under the new 
Constitution and the greatest respon
sibility lies on us all concerned to 
set precedents or traditions, which 
will be really having a democratic 
foundation. It is not a question of 
challenging the powers under the 
Constitution. That is why I have 
allowed this question to be discussed.

Dr. Krishnaswami: I do not propose 
to go into the merits of these 
measures at all, Sir, but I shall con
centrate only on the circumstances 
which have led to the issue of these 
ordinances. The argument for the 
extension of any Bill should be based 
on a consideration of facts and cir
cumstances that necessitate the intro
duction of the amending Bill, The 
only reason that has been given to 
us—and here I am pointing out a 
very serious lacuna that has crept 
into the Statement of Objects and 
Reasons, because that would show 
how far even the Bill is out of order, 
and a Bill which is out of order is 
sought to be given life by an ordi
nance—the only reason vouchsafed 
to us by Government spokesmen is: 
"We have appointed a Press Commis
sion. We do not know what it will 
do. We do not know what it will 
recommend. Therefore, vote for ex
tension*. With equal appropriateness, 
it may be suggested: *We have
appointed a Press Commission. We

690 P.S.D.

do not know what it will do. There
fore, do not vote for extension’. 
There is no reason which can affect 
the legislative competence of this 
Parliament to say either ‘aye’ or 
‘nay’. The Bill has a two-fold object. 
A Bill without reason, a Bill which 
makes the legislature vote without 
knowing why it should do so—such 
a Bill is patently out of order. Yet, 
by this Ordinance issued on the 25th 
of January, this Bill has been given 
life, a Bill which is plainly out of 
order. I am mentioning these facts 
because I am one of those who feel, 
along with several hon. Members, 
that this first Parliament, which has 
been elected on the basis of adult 
franchise, should set up new con
ventions so that others might follow 
our example. It has been a matter 
of deep grief to many of us, hon. 
Members drawn from all sections of 
the House, that on many occasions 
Ordinances have been issued with
out any consideration whatsoever 
for the House. The great hurt that 
has been caused to the dignity of this 
House cannot be under-estimated. 
It is not the agitator who attempts 
to undermine the authority of the 
democratic Assembly that is the 
greatest enemy; it is the very Exe
cutive that has got power and which 
inflicts hurt that is today playing the 
role, unconsciously, of an enemy.

I should like to deal in conclu
sion with the two fiscal Ordinances 
because those also raise serious ques
tions of principle. In this connection, 
my task is lessened by the fact of 
my friend from Visakhapatnam con
sidering them at length. I shall con
tent myself with a very brief 
analysis of the implications of these 
two Ordinances. No impost partak
ing of the nature of a tax can be 
levied without the consent of Parlia
ment. In this instance. Parlia
mentary consent was not obtained at 
all.

Dr. Lanka Sundaram: Hear, hear.
Dr. Krishnaswami: The reason

given is that Parliament was not 
sitting on the 12th of January. What 
was the emergency that led to the
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promulgation of these two fiscal 
Ordinances? Did the Government 
suddenly make tiie discovery some 
time during the cold month of 
January that Kumbh was to take 
place on the 3rd February and that 
pilgrims would congregate and hence 
be a fruitful source of revenue to 
them? Was this discovery so 
sudden, so emergent that it could 
not have been made when we were 
in session in November? Certainly, 
a more serious matter which faces 
Parliament is this. By the time we 
have met the Kumbh is over. The 
Government have no need to bring 
even a ratifying Bill. The test of 
emergency, Mr. Speaker, in the case 
of fiscal Ordinances should be much 
greater than in the case of other 
Ordinances. After all, in the case of 
fiscal measures, it is the Parliament 
and the House of the People that is 
the sovereign authority to vote and 
raise a tax and to direct how the 
money shall be spent. Therefore, in 
any case in which such emergency 
arises, the test should be stricter.

Having brought before the House 
some of the general aspects of these 
Ordinances, I should like to bring to 
your notice, Mr. Speaker, a similar 
statute in the United Kingdom, In 
1920, the Emergency Powers Act was 
passed in Parliament after a heated 
and acrimonious discussion. Mr. 
Asquith was then the leader of the 
Liberal Party and he took grave ex
ception to the Executive declaring an 
emergency and passing Ordinances 
There were some lively interchanges 
and» as a result of these interchanges, 
Parliament came to the conclusion 
that this ordinance-making power 
should be curtailed within definite 
limits. They confined it to certain 
specific subjects and they said that 
this ordinance-making power should 
not be exercised freely. An assu
rance was given and that assurance 
was kept up. Even with their far- 
flung responsibility or irresponsi
bility as the case may be, they did 
not content themselves with merely 
issuing Ordinances. I should think

this is an example which we might 
emulate.

There is after all a constituency 
outside this House which is listening  ̂
to, following and watching our deli
berations. People outside know that 
Parliament means business; that it is 
respected both by the Ministry and 
^y other Members of this House. I 
reel that during recent times the 
very great flow of Ordinances has 
positively helped to diminish the 
respect which is entertained for 
Parliament.

I should like to make one or two con
structive suggestions to get over this 
difficulty. No one for a moment 
questions the constitutional validity 
of these Ordinances being issued. 
But, what is in question is the con
stitutional propriety of these Ordi
nances. The time has arrived when 
we should have a Committee of the 
whole House with you, Mr. Speaker^ 
as chairman to go into these matters 
so that all these Ordinances might 
be submitted to that Committee for 
review. Then it might be open to 
the Committee to offer advice. Of 
course, it is the responsibility of the 
Executive either to accept or reject 
the advice. But at least the Execu
tive would have applied its mind to 
what the state of emergency is, in
stead of reducing the concept of 
emergency to a fake and a farce. I 
think if we could have this, many 
of the disadvantages that we are 
suffering from from the hasty pro
mulgation of Ordinances would be 
considerably mitigated. After all̂  
When we suggest that it should be 
t  Committee of the House, we are 
envisaging not a Committee repre
senting a party but representing all 
lections of the House. We all feel 
that we have a stake in the reputa
tion and dignity of the House and̂  
since this is a matter which cannot 
be enquired into by courts of law, 
Parliament has the greatest res
ponsibility to know what the emer
gency conditions are and why these 
Ordinances should be issued. By so 
doing, not only will the Executive be
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strengthened but also «he reputation 
and dignity and respect for Parliament  ̂
would be heightened.

Dr. Lanka Sundaram: Sir, I am sure^
the House is grateful to you for the 
remarks you have made in reply to 
the point of order raised by my 
hon. friend the Finance Minister. I 
wish that the Government, for the 
time being, would consider this ques
tion sought to be raised by my hon. 
friend. Dr. Krishnaswami and my
self, in a non-partisan, non-legalistic 
spirit in order that this House could 
lay down enduring conventions for 
all time.

The House would recall that on the 
16th November last, I raised ttiis 
issue from this place with reference 
to the six Ordinances which were 
promulgated during the inter-session 
period before that date. At that time,
I had occasion to quote one of the 
rulings of the hon. Deputy-Speaker, 
of the 16th September. With your 
permission, I will re-quote it, only to 
direct the attention of the House to 
the point that the Government is 
not willing to abide by the rulings 
given by the Chair with respect to 
Ordinances. At that time the ques
tion was that the House should go 
through the Coir Bill and the Reha
bilitation Finance Adiministration 
Bill. This was what the hon. Deputy- 
Speaker said in 'lis ruling on the 16th 
September:

“In these circumstances, I am 
exceedingly sorry. The Gk)vern- 
ment must make up their mind 
from time to time as to which 
Bills they want to get through 
in this session. The Coir Bill is, 
no doubt, part-heard. If they had 
told me a few days earlier, I 
would have persuaded the House 
to sit for longer hours and finish 
it. In these circumstances, I am 
exceedingly sorry. I feel that the 
general sense of the House is that 
these Bills need not be taken up 
now. The hon. Ministers have 
also left it to the House.”

And, finally he said:
‘There does not seem to be 

any urgency.”

After this ruling of the hon. Deputy- 
Speaker, and sorie days after the 
House adjourned, a body of six Ordi
nances including the Rehabilitation 
Finance Ordinance were issued dur
ing the inter-session period.

I make a reference to this for the 
one reason that to my mind there is 
no legislative planning on the part of 
the people who advise Government 
as to the type of legislation which 
might become necessury to be put 
through when the Houses of Parlia
ment are not in session. That is the 
case I argued on the last occasion 
and I am summarising the points. 
There were 54 Bills to be disposed of 
during the 29 working days and it 
so happened on the previous occas
ion that three of the Bills which were 
pending before Parliament were pas
sed into Ordinances. ThAt is the 
history. I have made attempts to 
recapture all this in order to focus 
one point, the point being that in 
reply to the debate I raised on the 
last occasion on the 16th November^ 
my hon. friend Shri T. T. Krishna- 
machari said as follows—and I think 
the House is entitled to have this 
quotation. These ordinances, he said, 
are necessary for the purpose of 
carrying out the work of Government, 
because the policy underlying most 
of them—at any ra.,e, three of them— 
has been made knoTn to this Parlia
ment and to the public. In the case 
of three others, it is slightly different.

The point that I am raising is thi*. 
Nobody in this House is anxious to 
obstruct the work of Govenmient. 
What is required is adequate planning 
and respect for constitutional pro
priety and the rights and privileges 
of the House. My hon. friend. Dr. 
Krishnaswami in his very eloquent 
way has tried to fix the general bear
ings of the discussion dealing with 
as many as seven ordinances of vary
ing importance and also nature. With 
your permission I would like to devote 
myself specifically to the two Kumbh 
Mela Ordinances, namely, Ordinance 
No. 1 of 1954 and No. 2 of 1954. In 

 ̂ this connection, I would like to make 
this general proposition. The rights
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of taxation, supply, appropriation and 
authorisation of expenditure are all 
matters entirely germane to the com
petence of this hon. House. Even the 
other House does not come into the 
picture. In England there has been a 
considerable anxiety expressed as to 
the manner in which taxing laws have 
been promulgated without Parlia
mentary sanction. Here is what C. K. 
Allen in his very important book Law 
and Orders has said:

‘The Donoughmore Committee 
called special attention to six Acts 
which were the product of 
national financial crisis of 1931 
and which in large measure dele
gated to the executive the power 
of taxation. These are to be 
regarded as essentially emergency 
legislation and apart from any 
constitutional questions, they 
were justified on political grounds 
by the ‘doctor’s mandate* which 
the electorate had expressly given 
the Government.”

These included Acts like the Gold 
Standard (Amendment) Act, the
National Economy Act and the Im
port Duties Act. These statutes had 
a prototype in the Safeguarding of 
Industries Act, 1921. Under section
2 of the Safeguarding of Industries 
Act, for example, orders were requir
ed to be approved in draft by the 
House if the House were sitting and 
at other times to remain in force only 
for one month unless renewed by 
resolution. In the case of the Kumbh 
Ordinances, nothing like this can
ever happen—the time has expired, 
practically. In normal circumstances 
the attitude of the House of Com
mons would appear to be that any
delegated legislation which imposed 
a charge on the public would, if per
mitted at all, demand the strictest 
scrutiny and control. I regret to say 
that the Tower of the Purse’ has 
been infringed by these two ordin
ances. I have tried to check up on 
this point the practice in France and 
the United States of America, but I 
would be very brief. In France also

there was delegation of power, but it 
ii a very extraordinary fact, but very 
^terosting for our purpose, that the 
i)rdinary âw courts have taken a 
'̂stricter view and have refused the 

/ application of many decrees which 
infringed the provisions of existing 
laws. For example, there was a 
decree which raised the extraction 
rate of wheat to 85 per cent, from 80 
ier  cent., and it was declared illegal 
hn the ground that a decree cannot 
/suspend a law even if it is made 
/solely in execution of laws. In the 
I United States of America, according 
' to the language of the U.S. Constitu- 
 ̂ tion, “The Congress shall have power 

to levy and collect taxes, duties, im
posts and excises to pay the debts and 

•ovide for the common defence and 
neral welfare of the United States.” 

iut there is no ordinance-making 
iwer in the United States.

It so happens that we in this coun
try under article 123 (1) have been 
subject to not only general ordinance 
promulgation but also, in the case of 
the Kumbh Mela Ordinances, to a tax 
ordinance. Last time in November 
when this debate was raised by me, 
the Press and the public in general 
reacted very vehemently. Some 
people characterised it as a fraud on 
the Constitution and a constitutional 
abuse of power. Some others said 
that it was scant respect to the House 
and an affront to Parliament and that 
it was ‘the new tyranny of the exe
cutive* under their rule-making 
power. I would like to say here that 
these two taxing ordinances are very 
important. The Statesman of the 
day before yesterday said that the 
U.P. Government spent Rs. 41*25 lakhs 
on the Kumbh Mela arrangements 
and the Railways spent Rs. 75 lakhs 
on this national festival. According 
to the Schedule in Ordinance No. 1, 
a differential scale was made and 
collected. It was one rupee eight 
annas on air-conditioned or First 
Class, one rupee on Second Class, 
eight to ten annas on Inter Class and 
six to eight annas on Third Class. 
The Prime Minister said yesterday
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that there were four million people 
in the Kumbh Mela. I am only try
ing to show the enormity of the fin
ancial implications of these two tax
ing ordinances and my rough esti
mate is—I do not think I will be 
wrong, but if I am wrong I would 
stand corrected by the hon. Finance 
Minister—that not less than Rs. 20—25 
lakhs were collected through these 
two ordinances. That is only by way 
of illustration. As my hon. friend 
Dr. Krishnaswami put it a little while 
ago, when did the circumstances re
quiring the invocation of article 123
(1) of the Constitution arise in res
pect of the Kumbh Mela for the Gov
ernment to advise the President to 
issue the ordinances? Everybody 
knows that the publicity and propa
ganda inviting pilgrims to the Mela 
and also suggesting measures for 
looking after the comfort of pilgrims 
have been going on for months to
gether, and that eleven days after 
the House adjourned, the ^ s t  ordi
nance followed, and eight days after it, 
Ordinance No. 2, that is the amending 
ordinance, was promulgated, which 
again shows lack of legislative plan
ning, lack of proper advice on the 
part of the people behind Govern
ment to look after these arrange
ments. I would like straightaway to 
say that I am not disputing the legis
lative competence of Government to 
advise the President to issue ordi
nances, but the question of propriety 
is very important. Here I would like 
to make a reference to what happen
ed in 1950, which is within your own 
personal observation. On the 23rd 
January 1950, Ordinance No. DC of 
1950 was issued, that is just three 
days before the commencement of the 
Constitution—that sacred document 
which lays down the rights and func
tions of this House and the rights and 
liberties of the people. It only 
shows—and I would like to be taken 
seriously—that Government have no 
respect for the Constitution. They 
could have avoided this. They could 
have pre-planned. I would put it to 
my hon. friend the Finance Minister 
that he could have brought it in the 
Supplementary Demands last Septem
ber. In actual fact, he could have

even brought it in the Railway Budget 
or the General Budget in the last 
session. Kumbh Mela comes once in 
twelve years but here are these two 
ordinances, one eleven days after the 
House adjourned and the other eight 
days after the first one—an amend
ing one.

Having said this much, I would 
briefly quote what Dr. Kunzru said 
while speaking in the Provisional 
Parliament on the 27th February, 
1952 with reference to article 265 of 
the Constitution, and I would beg of 
my hon. friend the Finance Minister 
to bring in an amending bill if he 
thinks fit to set matters at rest:

‘‘All that article 265 requires is I 
that no tax should be imposed ex- I 
cept by authority by law. But as - 
an ordinance has the same effect 
as an Act of Parliament, even 
taxation can be imposed under V 
the Constitution by an ordinance. 
My second suggestion, therefore 
is that the Constitution should 
be so altered as to substitute the 
word ‘Parliament* for the word 
‘Law’ in article 265.” ^

Article 265 to my mind recalls th  ̂
noble language of the Magna Carta, 
and reads—

“No tax shall be levied or col
lected except by authority of law*'.

This is not a tax proper; it is a ter
minal tax collected on tickets for 
every single journey to Kumbh Mela. 
Here the ordinances were sought to 
be made an instrument to prevent 
Parliament from taking cognizance of 
these issues, the issue being the col
lection of money necessary for mak
ing arrangements for these four mil
lion pilgrims. It is a Central res
ponsibility, but I would not labour 
that point now.

The final point is that it is a subter
fuge to issue these two ordinances, 
since this House cannot dispose of 
these two ordinances through Bills, 
and I do not know whether there is 
any intention on the part of the Gov
ernment to bring forward a Bill to 
replace them. It would be utterly in- 
fructuous, because the time has ex
pired now. It is infructuous, because.
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[Dr. Lanka Sundaram] 
the time has expired, with the result 
that the Executive goes on merrily— 
goes on merrily in a fashion which is 
an invasion on the rights of this 
House, I am not given, Sir, to make 
academic issues, because, as I said 
earlier, I had the privilege of raising 
this issue in the last session itself. 
Last time it was six ordinances: this 
time it is seven: God alone knows, 
Mr. Speaker, as time marches on, 
and if you would permit me to say 
so, the enlargement of the powers of 
the Executive takes new shapes, there 
may be a new tyranny unleashed upon 
the country an<f. upon this House.

You, Sir, have done,—and we h«ve 
the greatest admiration for you—the 
greatest service to this country by say
ing what you have said a few minutes 
ago in passing your remarks on the 
point of order raised by my hon. 
friend the Finance Minister.

Shri H. N. Mukerjee (Calcutta North
East): Sir, a little while ago, as I came 
to participate in this discussion, 1 
iOticed the somewhat deceptively 
cherubic presence of the Finance Min
ister and I had a feeling that perhaps 
Government would not take up a 
bellicose attitude in this matter. Out 
that feeling vanished soon enough, and 
I find that on Government side, as far 
as I can make out, up to now th^re 
is not even a suggestion of a tinge of 
regret that this prdinance-m^king 
power of the President is being re
sorted to in the fashion that has been 
already expla^jied by the two hon. 
Memberr< who have spoken before n̂ e.

Now, Sir, what we object to is that 
an article in the Constitution, which If 
used at all should be used sparingly, 
has been used over-generously and in 
a manner which certainly suggests that 
in the eyes of Government, Parliament 
is not worthy of the kind of regard 
which it is entitled to. As we all 
know, since th» famous case of Pro
clamations in 1610 the head of the 
Executive in England has not had the 
power to legislate by proclamation. 
Nowhere in th® Dominions, not even in

Ireland, you will find a provision com
parable to article 123. Now, I cannot 
go into the genesis of this article in 
oujp Constitution, and that is not my 

ention at all. But I wish to draw 
le attention of the House, Sii‘, to 
hat happened in the Constituent As- 
mbly when this article was put into 

Constitution. 1 find that Dr. 
bedkar who was piloting this pro

vision said that the ordinance-making 
power during the recess of Parliament 
was similar to the power of the Crown 
to make a proclamation of emergency 
under the Emergency Powers Act, 1920, 
in England, and then to make regula
tions. But, Sir, I do not see how it 
could be said to be so. Such powers 
in England are entirely svatutory and 
the regulations are to be made subject 
to the limitations and conditions impos
ed by the statute of 1920 and tney are 
.liable to be set aside by the courts, if 
'they are ultra vires. Article 123 does 
not lay down in what conditions and for 
what purposes the ordinance-making 

power is to be used, and our courts 
have no power to question the justi
fication either as to the occasion or the 
purpose, or the subject-matter of an 
ordinance, even if the ordinance is not 
made in good faith. I do not suggest 
that any of these ordinances were 
made without good faith. But 1 refer 
to this matter because questions have 
arisen regarding the lack of good faith 
on the part of Authority in promulgat
ing the ordinance f

I remember. Sir, in 1948 when my 
hon. friend Mr. Chatterjee was a Judge 
of the Calcutta High Court and I hap
pened to be in detention without trial, 
a case came up before the Calcutta 
High Court (Jnan Prasanna and others 
V. the Province of West Bengal). In 
that case the Governor of West Ben
gal—possibly Dr. Katju was then the 
Governor of West Bengal—exercised 
hia ordinance-making pov^er in order 
to prevent the Calcutta High Court 
from pronouncing a decision which 
was unwelcome to the Provincial Go
vernment Tlils ordinance was never
theless held by Chatterjee J. and 
other Judges to be valid on the ground
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lhat the court was not competent to 
-enquire Into the circumstances justify
ing the promulgation of the ordinance, 
»even though the Full Bench disap
proved in very strong terms such an 
executive policy to prevent judicial 
decisions by ordinance. This hap
pened in 1948.

Now this is the kind of thing which 
is likely to happen.

The Minister of Home Affairs and 
Statets (Dr, Katju): What was the
decision actually of the High Court?
I think they approved of it—they 
upheld the ordinance.

Shri H. N. Mukerjee: The High Court 
upheld what the Government had done, 
in spite of the High Court’s definite 
decision that the Government had done 
it without good faith.

As I said, this is a relic of the Gov* 
•ernment of India Act of 1935, which 
the sooner we shed the better. And, if 
we cannot shed it, because it is there 
in the Constitution, let us be very 
chary about using it.

And what are the reasons for having 
used this ordinance-making power in 
the past? I shall refer, by way of 
illustration, to the Press (Objectionable 
Matter) Act. And in this connection I 
shall quote,— n̂ot a foam-at-the-mouth 
Communist, as Dr. Katju would like 
to characterise me, but I would like 
to quote the Eastern Economist, dated 
the 5th February, 1954. It says:

*There is no excuse for the 
Home Ministr/s failure to get the % 
Bill introduced in Parliament in \ 
sufficient time to have it enacted 
well before the date of the expiry 
of the Act. The circumstances in 
which the Press Act was passed in 
1951’' (when perhaps you were in 
the Chair), “should particularly 
have enjoined greater caution in 
this matter. The Act was then 
carried though in the face of 
severe opposition,*’ (and in those 
days we were nowhere In the pic
ture), “and ultimately it was the 
ĉlause which limited its life to two

\ years that reconciled many of its
I critics to agree to the measure. A

routine extension of that life 
through an Ordinance is, therefore, 
doubly objectionable.’’

This kind of thing goes on. In 
regard to the taxation ordinance, things 
have happened which, as Dr. Krishna- 
ffwami and Dr. Lanka Sundaram have 
ably pointed out, have impinged, as 
far as we can see on the right of Par
liament to control the exercise of taxa
tion powers by the Executive. We do 
not have the inner light which the 
Government appears to have. Being 
ordinary mortals all that we can see 
is that the manner in which Govern
ment has exercised its ordinance-mak
ing power is extremely dangerous and 
it is against that danger that the coun
try wants ’Js to warn Government. 1 
know Government will not heed warn
ings, especially when they come from 
this side. But in the light of the 
advice which has been given to them 
so sedately by the two hon. Members 
who have spoken before me, Govern
ment should come forward and say 
that they would try to see to it that 
the legislative programme is arranged 
with greater circumspection with a. 
view to a real discussion in this House 
and also with a view to expediting the 
passage of those items ol legislation 
about which Government is really in 
earnest.

T am sorry. Sir. T do not see my 
hon. friend the hon. Minister of Parlia
mentary Affairs in his seat. But I 
do not see the point in this set-up, 
of the Ministry of Parliamentary 
Affairs if it cannot arrange the legis
lative programme in such a fashion 
that Bills of this kind are not pushed 
over and the necessity of having to 
take recourse to ordinanci* is not im
posed upon the Government. The 
manner in which ordinances are issued 
is symptomatic of great danger to the 
liberties of this country and I warn 
Government that this kind of thing 
cannot go unnoticed by the House.

I have been told by an old Member 
of this House that on one occasion 
Government promulgated an ordinance
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[Shri H. N. Mukerjee]
in order to regularise payment of pen
sion to a gentleman who acted as the 
Governor-General of this country for 
some time. There was no emergency 
about it: there was no urgency about 
it even, and yet Government went out 
of its way to issue an ordinance so 
that that worthy gentleman may col
lect his emoluments a little earlier 
than if the matter had come before 
Parliament,

I challenge Government to produce 
a list of ordinances which it has issued 
since independence and then to justify 
what it has done. I am sure it cannot. 
That is why I repeat my warning to 
Government that this kind of anti
freedom device is not going to be 
tolerated by public opinion which we 
try in our own way to represent.

Shri N. C. Chatterjee: Sir, I think
you have administered a very timely 
admonition and we should approach 
this problem not in a partisan spirit. 
Sir, our infant democracy demands 
that we should build up healthy con
ventions and one of the healthy con
ventions which ought to be built up 
for our infant parliamentary demo
cracy is that executive legislation 
should be weeded out as far as possible. 
This kind of despotism is repugnant to 
the basic principles of representative 
Government. Every democrat should 
hate it. There Ls a tendency always 
among hon. Ministers and bureau
crats to expand an<j exercise this 
power whenever it suits them. It Is 
repugnant to my sense of understand
ing of parliamentary democracy that 
thev are going to Impose taxation by 
ordinances. That is really most re
prehensible; thev could easily avoid 
that.

The fundamental principle of our 
Republican Constitution is ‘no taxation 
without representation'. We are the 
Parliament of India; we are the House 
of the People; we have been assigned 
the sole function, the sole prlvUege. 
and also the sole responsibility to be 
the guardians of the public revenues. 
No tax can be levied except with our 
consent. Govermxient by a circuitous

method, indirect method, by a contri
vance is trying to get rid of the salu
tary principles. It may be a compli
ance with the formalities of the Con
stitution because Article 123 gives you 
the power but it would be desirable to 
keep it within limits, to control it. 
Especially the imposition of taxation 
by Ordinance, as you are doing, is 
to bring the House into disrepute.

I should not say an3rthing about the 
judgement which my learned friend 
quoted but that is the view Sir Trevor 
Harries C. J. took, deliberately took 
in that case—a judge of great expe
rience. Nothing should be done which 
should bring one organ of Government 
into disrepute; and that is what you 
arejdoing. Executive legislation is 
bad enough; taxation by executive 
legislation is much worse and much 
more repugnant to the basic principles, 
of democratic Government.

Sir, if we remember the history of 
England, you know that the great 
struggle for self-government meant 
curtailment of the powers of taX' 
ation by the executive. But we think 
of taxing people by Ordinances. One 
king lost his head and also lost his 
throne because he wanted to levy a 
tax by means of ordinances—ship 
money. The great and glorious days 
of struggle for human liberty were irt 
the days of Stuart despotism and also 
Tudor tyranny because Parliament was 
then fighting that there should be no>- 
imposition of any taxes by the Crown. 
It is no good sajring ‘it is Kumbh Mela 
tax’ ; therefore, it may not be tech
nically ‘tax*. Our Constitution has also» 
given a definition of taxation. Article- 
366 clause (28) says:

•••taxation* includes the imposl- 
' tion of any tax or impost, whether 

general or local or special, and 
‘tax’ shall be construed accord- 
ingly;'»

Therefore, any tax which levies any 
imposition, whether general or special 
or local comes within the cate
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gory and concept o£ taxation ac
cording to our Constitution. Cer
tainly, it is taxation. Could it not be 
avoided? Could not the Executive 
avoid this kind of taxation? Could 
not come before the House and get 
through? It could easily do it.

Sir, you remember you presided over 
not one meeting but meeting after 
meeting of the Business Advisory Com
mittee. We appealed to the Minister 
of Parliamentary Affairs—we were 
trying to help him. We wanted to 
know “what Bills you want to be 
pasiicd in ih'*' House”. He arranged 
the priority and according to that 
ordfi’ of priority we fixed a time 
limit and schedule. Never, Sir. was 
it demanded that the Press (Objec
tionable Maner) Bill should be given 
top priority or any priority whatever. 
Therelore, there is some force in the | 
contention of the previous speaker that 
it was not a genuine emergency. It 
is a manufactured emergency; it is an 
emergency whicn has been created and 
that is the greatest menace to free-; " 
dom; the greatest menace to parlia-) 
mentary government. That is the 
greatest impediment on your sovereign 
power, your undisputed sovereign right 
in the matter of taxation, in the matter 
of public exchequer, in the matter of 
controlling taxation, in the matter of 
levy of any kind of impost. It may . 
be whittled down and affected by this ) 
kind of dubious methods. Surely this • 
can be avoided. What I am pleading 
for is a constructive approach. They 
should definitely stand up and express 
their regrets for what they have done. 
And that is the only thing which would 
put the Executive In its proper 
place and the Parliament in the proper i 
place.

Every time when the Parliament is 
prorogued they come out with a bunch 
of ordinances, some to renew the ex
piring laws and some at the same time 
levying taxation. This is bringing the 
House into disrepute; that is not 
treating the Parliament with the res
pect it deserves; that is not paying 
proper attention to the basic princi
ples of our Constitution; this is really 
whittling down the cardinal principles

on which any democratic government 
can be run. Therefore, it is no good 
saying that I have got the power. I 
say, do not exercise the power.

In England, Sir, Parliament is sup
reme; Parliament is sovereign; Parlia
ment can delegate—^Parliament some
times delegated—but every time they 
used to say ‘Try to avoid any kind 
of taxation'. In the latest debate, in 
a volume of Hansard a great parlia
mentarian stood up and said:

“The third dialectical argument 
used by the Leader of the House 
was this. He said, 'Supposing 

Parliament was not sitting’. It 
jsuiis the rioiht hon. Gentleman 
and his friends not to have Parlia
ment sitting. The longer they can 
have Parliament in recess the 
better they are pleased. What 
nonsense to say Parliament can
not be called quite easily in emer
gencies of that kind.”

I do not want to use strong language 
like that which was used in the Bri
tish House of Commons. But, the 
Parliament was sitting. You knew of 
Kumbh Mela; everybody in this coun
try knew. The calendar everybody 
knew. Great preparations were being 
made and you could easily have come 
with a Bill of this character. I am 
suggesting. Sir, that efforts should be 
made that Parliament, as the supreme 
forum and the supreme representa
tive of popular will, especially in the 
domain of taxation, should see that 
its powers are not frittered away; 
that there are no inroads; that there 
Is no Invasion; that nothing is done 
to affect them in any way.

Sir, you are looked upon, as the 
Speaker of this Parliament, Sp^i^er 
of this House, as the repository of 
the dignity and privileges of this House 
and we are obliged to you for the way 
you have suggested reform. That 
should give very valuable guidance to 
the Executive. If the Executive can
not even chalk out the legislative pro
gramme so as to eliminate the possi
bility of taxation by ordinances, they 
are not fit to be there; they should get 
out of this place; they do not deserve ^
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[Shri N. C. Chatterjee] 
to stay where they are. They could \ 
easily manage to do it and I am 
appealing that they should remember 
that if they continue to do this thing— 
repetition ot ordinances lor taxation— 
there will be a temptation to have a 
longer recess and have a longer list j
of ordinances and that will suit the 
Executive better. I am suggesting \
that there is some force in the observa- \
tions made by Dr. Krishnaswami. 1
There should be some Committee—call !
it a Committee of the whole House |
or a smaller Committee representative {
of this House—which should tackle 
these ordinances and see how far they 
are in consonance with the basic 
principles of our Constitution and 
suitable conventions ought to be built 
up to make Parliamentary democracy 
safe.

6 P.M.
Dr. Lanka Sundaram: May I intei* 

rupt the hon. Member for a minute? 
When the PEPSU Acts were first pro
mulgated by ordinance, a committee 
of this House was consulted. The pro
cedure is already there. Only, it has 
to be regularised and enforced.

Shri N. C. Chatterjee: l am obliged 
to my hon. friend for reminding me of 
it, but I submit that the time has come 
when there should be that committee 
or some other committee to scrutinise 
ordinances and report to the House 
as to whether there has been any flag
rant breach and if so, what should 
be done, so that this new despotism 
may not develop into a periodical tyr
anny.

Shri V. B. GandCii (Bombay City— 
North): I join wholeheartedly the
sp^fkers who preceded me in expres
sing the gratitude of this House to you,
Sir, for making it possible to hold this 
debate on a very important issue, viz. 
legislation by ordinances. As you so 
rightly pointed out, the issue is one 
that deserves to be treated in a strict
ly non-parflsan way.

I might begin by saying that none of 
us likes this habit of the Government 
relying increasingly on legislation by 
ordinances. But...

Shri Algu Rai Shastri: But there is 
a ‘"but” !

Shri V. B. Gandhi: But we would also 
like to see if it would be fair to lay 
all the blame at the door of the Gov
ernment. We want this question to be 
considered more seriously than, I am 
sorry to say, has been attempted by 
those who spoke before me. I would 
like this House to consider this ques
tion in a less theoretical manner. It is 
an intensely practical problem, and I 
would like that this House should 
avoid making this discussion surcharg
ed with emotion.

What are the facts? Is this House 
really so helpless in the matter of 
ma.king it dilficiilt (for Gov^ernment 
to resort to legislation by ordinances? 
I hardly think so if we only reflect 
for a moment and try to be honest tp 
ourselves. The second session of Par
liament ended with arrears of as many 
as 26 Bills which were pending at 

various stages of consideration. The 
last session, viz., the fifth Session, clos
ed with arrears of 19 Bills pending 
at various stages of consideration. 
Here is then the problem: there is a 
certain volume of business which in 
the interests of the country must be 
got through this House and there is 
only a certain amount of time which 
this House is prepared to devote lo 
the disposal o f that business. Then 
there is also a certain speed at which 
this House* is pleased to proceed in 
dealing witTX that business. Now, these 
two Quantities must be made equal. 
How can that be done? I am sure none 
in this House would wish that the 
volume of Business should be reduced. 
Certainly, fhat would not be serving 
the interests of the people whom we 
are here to represent. Then what are 
we supposed to do? We must either 
increase the time that we are prepared 
to give for*̂  the disposal of this busi
ness; we can also consider increasing 
the rate of speed with which we dis
pose of thfs business. These are the 
two problems which very honestly, 
with a mihd introspectively inclined, 
we ought to consider. I therefore think 
that, in a general way of saying, we 
ought to admit that what is hapoen-
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ing in this Parliament at the present 
time is more of a misfortune than a 
fault to be laid at anybody’s doors.

I will now come to the other part 
of today’s discussion, more specifically 
the two Ordinances dealing; with the 
Uttar Pradesh Terminal Tax. I had ex
pected that speakers on the other side 
would perhaps question the power of 
the President to issue ordinances levy
ing taxation. But I am very glad to 
see that that power is conceded. It is 
conceded by all the speakers, I hope, 
including Hr. Lanka Sundaram, that 
article 123 gives that power to the 
President. Dr. Lanka Sundaram refer
red to article 265 and said something 
about some observation made by Pan
dit Hirday Nath Kutizru. I am a lay
man and I am go'Jig to venture a lay
man’s o-bservation on this point. Arti
cle 265 says that “No tax shall be levi
ed or collected except by authority of 
law’*. And as I understood Dr. Lanka 
Sundaram to tell us, Pandit Hirday 
Nath Kunzfu would like the words 
“by authority ô  law” substituted by 
the words ^by authority of Parlia
ment” . WeU, I am sure I am one of 
those who would welcome such a more 
■definite definition of the authority of 
Parliament. But I do not see how that 
is going to'prevent any future Presi
dent from promulgating an ordinance 
imposing a ^ax of the kind that is done 
here in the present Uttar Pradesh 
Terminal Tax Ordinance; because the 
oVdinance promulgated by the Presi
dent, under article 123(2), is going to 
have the same force and effect as an 
Act of Parliament. Therefore, any tax
ation which only an Act of Parliament 
can levy is a taxation which can also 
be levied by the President’s Ordinance. 
And this position is made further clear 
by clause (3) of article 123 which says 
‘̂If and so far as an Ordinance under 

this article makes any provision which 
Parliament would not under this Con
stitution be competent to enact, it 
shall be void” . So that, anything that 
Parliament is competent to enact will 
be a proper subject for the promulga
tion of President’s Ordinance.

Now, Sir, let us consider this Uttar 
Pradesh Terminal Tax Ordinance in
dividually and on Its merit.

Mr. Speaker: He has already taken 
more than ten minutes.

Shrl V. B. Gandtiii: May I take just 
four minutes? ‘

Mr. Speaker: Just a couple of minu
tes. There are other speakers who have 
given me notices.

Shri V. B. Gandhi: Sir, the levy of 
a terminal fax is within the Union List, 
in item 89. Now, the situation here is 
this, that, 1? We want to be charitable 
and even ordinariI.y—I am sorry, not 
charitabJe—If we want to be even or
dinarily fair to the Government, we 
must understand that the situation in 
respect of the Kumbh Mela was deve
loping very fast. Only a few days ago 
things were in a state of flux. Here 
is a report in the Hindustan Times 
dated 7th January 1954, which says, 
“Pandit Pant indicated (at a meeting 
somewhere in Allahabad) that the 
State Government might impose a ‘toll’ 
to meet partially the heavy expendi
ture incurred on the Mela arrange
ments” . This ‘toll’ is an imposition 
which only a State can levy, end as 
I said, a terminal tax is something 
which is beyond the purview of the 
State taxation powers and has to be 
levied only by the Union Government. 
Further, Pandit Pant says, “the ex
penditure might amount to Rs. 50 
lakhs. All the money had to come from 
the poor. If by introducing a tax they 
could collect some money, that would 
lighten the burden on the poor.” So, 
here was a very deservinii case in 
which the Union Government had to 
do something to help the U. P. Gov
ernment After all Prayag is a posses
sion of the Nation.

Dr. Lanka SmidaMtt: Who deni^ 
that?

Mr. Speyer: Let the hon. Member 
continue.

Shrl V. B. Gandbi After all Prayag 
is a possession of tbe whole Nation and 
not just the possession of one State like 
Uttar Pradesh. Nearly a third of the 
50 lakhs of pilgrims who visited Pra-
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yag in Kumbh Mela came there by 
railway and as such, a very good and 
dependable source of assistance to the 
U. P. Government should not have 
been neglected. What should have been 
done? We can expect a Government to 
anticipate the need of such a levy well 
in advance. But, supposmg they fail, 
to do that; then what? Then, .better 
late than never. In a case like this, 
I am sure, we would have blamed the 
Government much mure it they had 
failed to use this power and not levi
ed the tax.

Now, finally it is said that this kind 
of a habit of promulgation of ordi
nances for levying taxes might lead to 
disastrous consequences in future. 
What are !he merits of this particu
lar levy? Here is a levy which we can 
describe as a **just once and over” . 
This levy is not to continue and if )t 
were to continue, then it would cer
tainly have come before the House for 
its consideration.

Mr. Speaker: Dr. Jaisoorya. Ihe
Member must finish in ten minutes.

Dr. Jaisoorya (Medak); I will finish 
in 9 minutes and 55 seconds.

Mr. Speaker: I might invite the at
tention of hon. Members that there *s 
a rule under which this discussion is 
permitted. Those who wish to partici
pate have lo intimate their names 
before hand. Dr. Jaisoorya, is the last 
Member. No othfer Member has inti
mated his name. So, I shall, immediate
ly after Dr. Jaisoorya call upon 
the Government to reply.

Pandit Thakur Das Bhargava: In re
gard to these discussions, the rule has 
been that even if the names were given 
at .the time when the discussion was 
going on. Members have been allowed 
to speak. There Is ample time yet.

Mr, SpeaEer: Even those names have 
not yet been given, unless the stand
ing up Of Members can be said to be 
giving olf names.

Pandit TGiakur Das Bhargava: Stand
ing here for being called is virtually 
tantamount to an application in writ
ing.

Mr. Speaker: What I am anxious is 
not so much about the rules as about 
giving sufficient time to the Govern
ment to state their case. I think it 
could be done in half an hour? That 
is my estimate unless the Finance Min
ister requires more time.

Shri C. D. Deshmakli: Ample.
Mr. Speaker: I will call UDOn the - 

hon. Finance Minister to reply at 6.30.
Dr. Jaisoorya: Essentially, there

are certain vital principles at stake. 
This is what we have to decide today 
in this House, Right or wrong, how
ever effective this body may be this 
Parliament embodies the will of the 
people. That is how the people 
look upon it, however defective 
it may be. Government is only the in
strument to carry out the will of the 
people. Government has to be given 
certain powers for day to day work 
and in an absolute emergency it is 
given wider powers. It is no use split
ting hairs as to tHe extent of the pow
ers. What actually the people want to 
know is, is the Parliament the guide 
of the Government or has it deterio
rated to be the handmaid of the exe* 
cutive? Essentially, what the fate o f 
the people^s will is going to .be, will 
be decided today and therefore your 
ruling is of vital importance. His
tory will be made, because, it will 
be a guide to the Assemblies and other 
bodies in the country.

Dr. Lanka Sundaram: And the State 
Governments.

Dr. Jaisoorya: No doubt, there are 
emergencies. Suddenly a thing arises. 
The President, under the advice of 
his Government and Executive, has 
got the power, and he should have the 
power. Nobody denies that. But we 
have no right to burden the President 
with responsibilities which are essen
tially the responsibilities of the execu
tive. The function of Parliament is to 
curb what is naturally inherent in 
every executive, that is the tendency 
to excessive and arbitrary use of 
power. It is the function of this Parlia
ment to watch very zealously when to
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•curb the excessive and arbitrary use 
-of power. Therefore, the country .looks 
to the Parliament and to the Supreme 
‘Court as the guardians arid protectors 
,against arbitrary and excessive use of 
power. That is how the people look 

.at it and you are deciding historically 
the fate of the people’s impression of 
Parliament, as to what powers Parlia
ment has or has not.

If it was one Ordinance or two Or
dinances, we can say: yes, an emergency 
arose. But, when Parliament is in recess 
^nd six or seven Ordinances arise peo
ple naturally bejfin to wonder whether 
there is something wrong somewhere In 
the technique and method. Let us be 
charitable; let us say: yes, the execu
tive is very honest about it, very sin- 
ĉere about It and there was an abso

lute necesslfy. But, wheii you examine 
itf, one Ordinance comes three days 

^before the Constitution comes into 
force: that is Ordinance No. IX of 
1950. Two Ordinances come miracu
lously eighVdays after the Parliament 
.goes into recess. My hon. friend refer
red to Ihe speech made by Sfiri Govind 
Ballabh Pant that such a levy is 
necessarya speech on the 7th of Janu- 
:ary and this Ordinance miraculously 
icomes three days earlier, on the 4 th 
o| January,

Dr. Lanka Sundantm: Had already
»come.

Dr. Jaisoorya: This hair-splitting
argument is of no use. We do not 
deny that occasions may arise; but it 
is unfortunate that we have to think 

o f  two possibilities: either that the
executive is extremely inefficient, that 
it does not know how in proper time 
to draw the attention of the people; or 
that it is doing something behind our 
backs because the Constitution gives 
it the power.

Shri Algu Rai Shastrl: No.
Dr. Jaisoorya: I am saying ^possible* 

You make your own choice. 1 am no 
lawyer, no constitutional expert, but 
here in Basu’s Commentary on the 
iConstitution, on page 399, referring to 
article 123, he says:

**Since Parliament can amend or
repeal its own Acts, it follows.

therefore, that the President may, 
by Ordinance, amend or repeal 
laws passed by the Parliament it
self, subject, of course, to the limi
tation of clause (2) as to the dur
ation of the Ordinance. Similarly 
where a law passed by the Legis
lature could be retrospective in 
operation, there is nothing to .bar 
an Ordinance on the same sub
ject from being retrospective. 
Hence an Ordinance can be given 
retrospective operation even from 
a date when the Legislature was 
in session.”

That is the danger. All I am saying is 
this: either we are not able to under
stand each other, either there is en
ormous inefficiency in ordering and 
arranging matters, or the executive is 
doing something behind our back. That 
is for you to judge. I am only giving 
you the alfernatives.

Here is a question today: what is the 
position of Parliament if in the recess, 
where there is no question of a war 
being waged or an invasion taking 
place, Ordinances are issued like this? 
In England they have made express 
provisions and it is a very desirable 
thing. However much faith we may 
have in the executive, there is an in
herent tendency in the executive to 
use the powers in excess and arbitrari
ly. Therefore I submit that the role 
you are playing today, the decision you 
are giving today decides the fate of 
Parliament and the faith of people in 
democracy.

Mr. Speaker: Pandit Thakur Das 
Bhargava. He has only about six or 
seven minutes.

^  K4-
T?: i i r r T ^  ^

^  fvrnr ?  •
I  ftp

^  ITT a r?  ITT
% ?nni> 1 1

H j
! T ’ ft ^
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[«Tf^ 5WT » n ^ ]
fsm ? *r^ 1 1  %
WT?r 3TRft I  I
JTm r ftw, % f?TT
«(k  *rh: % srm!i> | i
3WT 3R- v m r  TTHT « p ^  «ft 

A' ginTrTT f  
ftr ?T v ivm n  w  ?TT5

f r w  4r %  ^  ?nft#s5r firsfw

%irr ^  <T ^  ^  1 1

u f  «n1% ^  I

I  ^  ftwfKrzt «rrB ^
I  '#5ff % I  f jR  ^

?r?TT5r Emergency 
^  f  ?T ?T^ ftm  I 3nr ?»T 5f IT? « F l^ - 
^5PT^rirT«rrert n % r ^
^  W  ? w  ^  ’Ti'T̂ lf % ftpf ^frrqr 
«rr I ?r>T??r^
^ffJ^TSTT^^tf ^  ’T̂t’T ^  f̂ fJRTTiT 
TT Ti^- 5T ^  g% Ilf'  ?nf
^<rr ^f5TT ^ fv  >snR 3pn^ % 
*rf5;nr ^  ^  crt <t5r?r
f  T ^ra»TT I ?fr % ?r?̂ Frsr f :

“That circumstances exist which 
render it necessary for him to take 
immed'ate action he may promul
gate such ordinances as the cir
cumstances appear to him to 
require*'. ,

'TffsPr ?r> n  jt? ?nf r̂r̂ rr =srr^ f
f r  ?T̂ H % ^tRrTPT >3̂  9R^ ^

«T I *r?t ^  3rT5T
^ n>î  ^T

*T I W  'TT ^Trft

VT*TT ^ 1̂ I

^tiO «rr?T ^ fv ^  PTrf^  «T̂ rf̂ rA
« n f% ^  ^  ^  i p m  ^
vniit ^ ^  ^ rd ’ ^
fiwTsrnrwtftr jt? irr^yjpj^ % ^  
1̂  ^  t  I Pht JT? t  Pp
W w ^ T  ^ T  ^  <ftr
WXfH^ % !TC!T2rT f l̂TT ^

^  ?R>?TT ^  1 Pbt ‘srW t
ftp '30'fl ^  ^  <̂̂ <11

^ n>iqn % ft) HTViRCTg'^
^ 1  JT5 5T|f ftp «rrr #  « n f% ^  ^  ^  
«rf % ftw 3irct ^  ftiTT

% fVi*i Jf̂ r ipw ( ’Hi<i'«i'rtn^y
*THT) 3TI)?*rT I
^  W ^  cR*ftf *R y  I
w»R ir^ d  t  ?it ??r?TT ^  ^  ftr 
^  ^  m f^ iH i ^

I 5TrJT? ^
5TT5

n̂»iT ^  <Ti<*'fT ftr
^nr H if^*i 1^3 4b >̂T n̂* ftn*rv
^ ^  ?W ?R: JT? I

gjft 5!^ 5 w  ^  t, 3r?r?w
^HT, H' ^^5f5T g 1 ^  im T R  
% TUT I  ftf

«Pt Trf̂ TiTr̂ '? ^  TTir % ^  
fjRT ^  5T>TRT I JHT frftr^T
^  Jpt JT̂ T ^  ^
fjra'JT d«t%'it ^3^ Ĥ li % t̂tX

fTUT 3r*TT ^  % ?T\T ^  ^  ^I'iH 
’T iffR ^  ^ 5 t I ?rr5r

«T5rm  ̂ I  I ^  f t  51 ,̂
3W ^  ?;^(V »F̂ H'g WTtjfr Tft if'

t , f r  ^  5ft TTl̂ r̂T̂ S ^  
TUT % ^  ^*TT ^ n f^  1 4  W  ^

3TRT ^??TT ftr WUTT JT? t«RT «R^-

«rT in T̂flr i w w  ^ i
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T̂»mTT smr ^  i m  <TTl%jrr<T'j ^  tnr 
% 3THX 9rnHT T̂PTT ■<4i(̂ *4 I

^  % 'iT̂ TPiT, 3PTW «rrar, 
w m n f  %  ^  w ^  ^  ?tcb

j  fft »fr 4" 5T ?TJ
«TT ^  ^  " f n ^  T̂ rrarer 

ifR  i m  *F# ift IKT

ir r fH ^  9rr<t svCTT i
<w4K'i»(1^4^^ ^  3ti (t *f^' >̂T?fr I 

?TPr ^  jf■ ^  ^  5  f«P
»nn: ^  t  't^r ^  %

ÎT'TT Pi(Jl*fn '<l<5'0
t  rft ’PFmr vV annft
TTTT I ^P^*i 3T^ ^  ^ ?TJ
%iTT ^  5frr ^  wnnfV

1 1  ̂IHI ?  ?< a)<TTTqT
§<)^ ^ i*iA ^

sRTsrr 3fr 3rrrV h it  ^  5̂  ^

!TT I if ?T¥'PTTT =5TT^ f  ftr % 
M  ^  15tT?fr Ppq-T srr R̂TcTT <TT I

m  ?f̂ T ^STT  ̂<T, ^  <T^ 3n?r^ ^

%  ^  ?fV %f«r «t?r f*>T 5iT#»rr 1 4' 
JT? ?r*ra^ f  5ftt ?r? ^  f  %

^^% w r5Jrir?T
t  ?mr itff ?i*nf2-
Pc€l- »r ^  3TT I

TO ?n«raw ^f^ 4 st % ^nfe-

?TRr f̂ ^arr 1 1 ^mr I  ftf 
f'nsi^ »i#arr ^  «rr ^
^  % f̂iT f*if^H<. ^ T(fT *TT
%  5fr ^?r in m  v r  t |  f  ^  

*PT ^  f̂ ?T ^  ^  I VTSr

^  i  fy  ^  #

JT5 *tt jt' *p^ t |f f r  jt?

>T5Rr t  I *<t>r 5Ti’ft’ ^  
srnr rft

^  f  in r  #■ ^FPĵ r ^  ^  ^
«r>T ^  ?>n ft? 5T?

I  I w  »riF«4^ ^  ^  %

^  S tr d<^ VT^^iTTW *1̂  ^ I

r̂srra' f^ra# i n f r ^
t ,  ^  'it? , ^  f*r T t
’T T ^W rrt I W’lT  4r<d^f *TT 5fT4'W f  ̂  

5t^  t , 5RSTT 57^
'SW ^  '>iiO VX^ >T I ^1t *T2T^  ̂

% JTTO  ̂i f ' ? n r  *FT5TT ^ f v  

?r iw J i#3 r ^  ?r^ «T % '5 ^  srrfir#!^
% Him 4*t)i ?  ̂  ̂ ^  Ĵ TT I
f*r f t  trv i f  3̂n?n’

^ I 31^ fn> ipT ^»ff *Mifi«i>^ ^

‘R n fsr?f5r m'B ^ %  

»TJrif4e ^'t >ft f|;Trr #' ^nr n̂rr 
ft> r̂̂ iT ^ ^  iftr  9XT*TCTff3T

5T t w  ff^  ^nrpn 1 ^ 
^  wnT% «ft- ’fesff fln?? % i%9m r 

f  I 3W §>nt JTff 

«ft ?ft ^  SR- ar? r̂ 5mTrr 
«ft ?ft f T ^  ^  ITT ??r 5R 5 fTT 

if' ^  T5T ^flTT «TT %  %

trM ^r ^  3PTÎ

3Ti5ft ^ r f^  fv  ^  5RT ^  v # r|- <̂ fy 

9W*T ^  *T̂ T̂*T2' Ttf ^
cpc  ̂ % i?w  51  ̂ 5nrr fli% I »t«pH ^ ^  
in r  ^  ?jmf|-3ft-

qrre’? « K ^  ^ frt
% » f ^  ?>T !T f t j w  <?ntrr %

Pw  *fT?r «rr ?rtr n %
^  ifV Hll^ql^l'i

% % fin r  ^  ^  ?r% I %f«R



!T? t  1 JT? ?Tt
|»T5T STPT ŜT ^  >!rfer^R

«TT I 5T5 t

r̂̂ JT !5r^ | i !ft?:
frg-#3T !Ti^ qn1̂ <TrRt 'fftr

I  ftr #r<5Tf̂ 5r̂ r i *fk 
?ra43T f  5 1 ' g r f r  31̂  ’5ft3j 

f f  t  > =*vrf¥3r<m 
®r? T̂> t  i

Tr 5ft 5m t  I ®ri5 
rlT̂ B % ?mrT I  %ft̂  ^r ^

^ ^  li^ 5f3^ ^  THTs J *fl<,
5R? ^  # f3 i# ^  q- ijTTT ^ f r  firer %
35TT ^er-im^r^R^rflk 
%^^n#5rar ^  I

5̂ rF5i# iTf ^  *TTr%  ̂^  f%
% ^ iT  sFTil- farCT srw

^ r̂nrr 3rr?r i it? 4‘ f  f=p
% ftfrPT ?TTT t' ^  Wrt
T<ST ŜTTIT I r̂̂ mT TraT #

*̂T ^Tili'i'^sr % ^
^5 ^  ’sr^ w

IT? srnTsr I  fir W  5TT5 %«nfr-
^ i r  TT̂ r ^  irh: firr tt

f«n  ^ I 4'
*(r#»TT %  snr ^  ^  irfi?cr<nr

t  ’̂ '?r ^  ^  I
?«T »T4rw #  jft ̂ rnrPB??r ̂ rrf^
TT ? ' IT r̂*Twgrrf wnn'd . >
fTRT *llHrt ^  'HIT YWtt W»cO t  iftX
g '#  ?rft# ’TT ?»Trd Tnr ?> ?r̂ ?fy
11 ^  5mj^ ?TW  ^
^PdflMiny ^  iw  ^  I 
^  «rn» m e  ^  w r  5  1

%ftBT
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iptfw T 3TRrr t ,  ^  5ft»ff ̂  3ft w tfinr^T  

f  ? trit Tr?s^ %, IT? ^rrrt
vtflfiJij^T-T snrnrt |, <ftr f̂ r̂ r ^  ?rr<t 
^  ^  IT ftr^fsr % ^ rm  ^
^  i f  ?nft t  I it =T  ̂ ^R w r f r  ii? 
m1%4?y ^  lig h tly

?m ft THT ?T5rT?T 

^  f«P %fiT % IT? ?> srrfy- 
#%3t arrrt 3rr% 1 T̂?i)t 'tp^ «rrf%- 

it??r1f%?r^iT'if !T?f F̂T?TT 

^  WT <»lffef4>%5R ? I IT5FT% ^
3rferfv%<nr ^  eft 4ftr?r t t  ?*t 
^T^ îf %  WT %<TT «ITiT *rhc ^  sf fViTT 
'sn?T I
Shrl C. D. Deshmukh: It appears to 

me that this debate has reached an 
intensity which the circumstances do 
not justify and it was for that reason 
that I made my submission to you. 
What I meant was that one could ar
rive at a judgment on this matter 
after one had had the chance of as
certaining in each individual case whe
ther the exercise of the power under 
article 123 was justified or not, and 
that was the only point which I had 
in mind in regard to the discussion. It 
was not a Question of its absolute re
levance, but it was a Question of its 
opportuneness at this moment rather 
than at the end of the session when we 
shall have discussTi  ̂ most of the mat
ters arising out of these ordinances on 
merits. However, I admit that there 
are two ordinances which will not 
come before the House and therefore, 
in the course of my speech, I shall 
give the circumstances in which those 
two ordinances came to be 
enacted. Before i do so. I 
shall deal with some of the 
general points that have been made 
by hon. Members. Much of what they 
have said has reference, however in
direct, to the appropriateness of the 
provision made in the Constitution. 
Now, it seems to me that one cannot 
go behind this, and one must take the 
Constitution as it stands.
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Mr. Speaker: I think 't is not ‘appro
priateness’ of the provision, but appro
priateness of the ‘use’ of the provision.

Shri C. D. DeshtnuMii: The statement 
I made was that many of the obser
vations seem to me to relate to the 
appropriateness of the provision. That 
is my opinion. 1 state it for what it is 
worth.

Mr. Speaker: I stated that point so 
that the hon. Finance Minister may 
reply to that point.

Shri C. D. Desbmukh: I leave that 
point—in so far as those abservations 
related to the desirability of such a 
provision, and its absence in U.K., the 
history of how such a provision came 
to be qualified, and its absence in 
U. S. A.—all these are points to which 
I do not propose to answer.

Now, in regard to the actual 
provision, some loose use has 
been made of the words ‘emergency’ 
and ‘immediate’. Immediate is the 
word used in article 123 of the 
Constitution, and 1 am obliged 
to the hon. Member who spoke last 
for dilBwlng attention to that other 
set of ordinances under article 352. The 
position, before the Constitution came 
into force, was that the section that 
applied to this kind of ordinance was 
section 72 of the Government of India 
Act, 1919, continued by section 317 of 
the Government of India Act, 1935, 
and reproduced in the ninth schedule 
of that Act. Section 42 of the Govern
ment of India Act, 1935, which is simi
lar to the provision in the Constitu
tion, did not come into force at all, 
as no federation was formed. The lan
guage of the old section was: ‘The Go
vernor-General may in cases of emer
gency make and promulgate Ordinan
ces for the peace and good government 
etc. etc., Now, I should like to contrast 
this with the wording of this article— 
article 123:

“ If at any time, except when 
both Houses of Parliament are in 
session, the President is satisfied 
that circumstances exist which 
render it necessary for him to take 
Immediate action, he may promul
gate such Ordinances as the cir-
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cumstances appear to him to re
quire.”

Then there are checks and balances 
and they are contained in the subse
quent clauses. Clause (2) says:

“An Ordinance promulgated 
under this article shall have the 
same force and effect as an Act 
of Parliament, but every such Or
dinance— ”

(a) shall be laid before both 
Houses of Parliament and shall 
cease to operate at the expiration 
of six weeks from the re^assembly 
of Parliament, or, if before the ex
piration of that period resolutions 
disapproving it are passed by both 
Houses, upon the passing of the se
cond of those resolutions; and

(b) may be withdrawn at any 
time by the President.”

Then there is the Explanation and last
ly, there is clause (3) which says:

“If and so far as an Ordinance 
under this' arti^e makes any provi
sion which Parliament would not 
under this Constitution be compe
tent to enact, it shall be void.”

Therefore, it seems to me that that could 
also be referred to the courts for dec
laring its validity. Now, the whole 
scheme assumes that during the inter
session pertbd there may be occasions 
on which tTle President niust in the 
public interests act, and if he does not 
act, then public interests would sutler. 
So again tTlis brings us back to the 
judgment of what were the precise 
circumstances which impelled the 
President to issue the Ordinance. 
Therefore, it seems to me that unless 
one went Into the merits of each case, 
merely by mentioning the statistics, 
whether thTs or that Ordinance was 
issued, one could not possibly come to 
the conclusion that the President is 
in the habit of issuing Ordinances or 
that the executive government is in the 
habit of advising him in that direction.

Now, Sir, I shall read article 269. It 
says that among the duties and taxes 
to be levied and collected by the Uni
on but assigned to the States is this 
particular terminal tax on goods or
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passengers carried by railway, sea or 
air. Then in clause (2) it says that the 
net proceeds shall be assigned to the 
States within which that duty or tax 
is leviable in that year. That, incident
ally, disposes of the observation made, 
I think, by Dr. Lanka Sundaram, that 
it niight have been possible for us to 
ask ft)r a supplementary demand or 
make any other motion, before this 
Parliament. Now, so far as this ex
penditure is concerned, it is not incur
red by us; it is incurred by the U, P. 
Government, and the proceeds from 
the tax also do not form part of the 
Consolidated Fund of the Union but 
will go to the Consolidated Fund of 
the U. P. State,

There was some reference to imposi
tion of taxes by law. I think that par
ticular argument has already been an
swered by one hon. Member. So far 
as the legal position is concerned, there 
is no difference between imposition of 
a tax by Ordinance and securing any 
other matter by Ordinance. Whether 
it is an Ordinance or whether it is a 
law passed by Parliament, it is law for 
all purposes.

Now, as regards precedents, there 
are no less than six precedents of a 
tax having been raised by means of an 
Ordinance. There was the Indian Post 
Office Amendment Ordinance, 1935. 
That was in the old days. Then the Indi
an Taxes on Income (Deduction at 
Source) Ordinance, 1935, and the Ex
cess Profits Tax Ordinance, 1943, and 
in the lifetime of this Parliament the 
Additional Excise Duty on Cloth Ordi
nance, 1953. Then, just before the Con
stitution came into operation, there was 
the U.P. Terminal Tax on Passengers 
Ordinance, 1950, which was called the 
Hardwar Kumbh Mela Ordinance, 
there Is an example of a State Gov
ernment also having imposed a tax by 
an Ordinance.

The point I would make is that in 
each case, and certainly in the case 
of the Excise Duty on Cloth, the mat
: -r did come up before the Parliament. 
So far as the material before me goes, 
I do not find that any objection was 
raised to the power of the President to

raise n tax for a certain purpose and 
in certain circumstances by means of 
an Ordinance.

Now, that is the general legal posi
tion. In regard to the facts of the case, 
particularly the facts of the imposi
tion of the Kumbh Mela Terminal Tax, 
the facts are these. It was sometime 
towards the end of October. 1953, that 
we received a communication from 
the U. P. Government making several 
proposals on the basis of their esti
mate of the expenditure that would be 
required for the Kumbh Mela. They 
pointed out that as the river had 
changed its course, a new site would 
have to be developed for purposes of 
the Mela or the approaches would have 
to be made differently and that the 
total expenditure to be incurred by 
them would be very much larger than 
in the past. Therefore, the first pro
posal was that the Centre should pay 
them a grant to cover a part of the 
expenditure.

The second proposal was that they 
should be allowed to increase the 
yield from their old pilgrim tax, which 
was utilised for a similar purpose. 
They pointed out that the yield would 
be about Rs. 2 or 2i lakhs which 
would be entirely inadequate for the 
present purpose. Therefore, they sug
gested that a terminal tax should be 
levied on the model of the Hardwar 
Terminal Tax—precedent of 1950—and 
they calculated that they would be en
abled thereby to raise about Rs. 15 
lakhs.

Then a great deal of time was spent 
in correspondence to and fro in regard 
to the merits of these proposals. The 
Finance Ministry took the view that 
it would not be advisable for the Cen
tre to make any grant. Then, there 
were representations again from the 
U. P. State Government which had to 
.be replied to. Then, we pointed out 
that even in regard to the terminal 
tax, it did not seem to be so necessary 
to raise just another additional Rs. 12 
or 13 lakhs in view of the resources 
at the disposal of the U. P. Govern
ment. The case was represented by
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them again through various channels 
and it was towards the end of De
cember, after the House was adjourn
ed or prorogued, that the decision was 
taken that we should accept that part 
of the U. P. State Government’s pro
posal, that is to say, to raise the termi
nal tax, especially in view of the fact 
that we had denied them the grant 
that they had asked for.

Now, all this you might say was ad
ministrative delay. Certainly it was, 
but I cannot see that, having regard 
to the hundred and one preoccupations 
of Government, especially their pre
occupation with the ParliamenUry 
business itself, one could come to the 
co:iclusion that it . might have been 
possible for them so to hurry matters 
as to ensure that a Bill imposing this 
tax was brought before the House. 
This is an unvarnished account of 
what happened.

There could not be any reluctance 
to bring this small measure before the 
House, because in the light of revenues 
that are being raised with the consent 
of the Parliament, the present Finance 
Minister could not have been enter- 
ta ning any apprehensions that the 
House would adopt a particularly rigid 
view in regard to this small tax, which 
had been imposed a .year .before for 
some specific *ourpose. Now it might be 
possible for hon. Members to say that 
the Finance Minister is transferring his 
burden of ftishes for negligence to the 
shoulders of the U. P. Government. 
They will say that all executive is one 
as it is run by the same Party. It was 
the U. P. Government which failed to 
foresee that the correspondence bet
ween the two Governments would take 
in the ordinary course a couple of 
months and they should have, there
fore, addressed the Government of 
India towards the end of August and 
not towards the end of October. I am 
not m a position to answer that 
charge. They themselves might have 
some very good reason why they were 
unable to make those proposals earli
er. It may be that their engineers had 
not advised them as to the character 
of the works that would be necessary 
for the Kumbh Mela in the altered

circumstances of the case, namely, the 
altered course of the river (Interrup
tion) .

Mr. Speaker: Order, order. Let him 
proceed. •

S»!irl C. D. Desfamukh: I am not in
possession of the data in regard to the 
change of course of the river.

Shri Sarangadiiar Das (DhenkanaJ- 
West Cuttack): That was just at the 
end of the last monsoon.

Shri C. D. DeshtniilJi: I am frankly 
not in a position to defend the U. P. 
Government. All I can say again is 
that the reference reached us on the 
30th October, that with the caution, 
which is characteristic of the Finance 
Ministry, we refused to accept part 
of the burden and in any case we did 
not readily agree that the public 
should be taxed unless we were con- 

evinced. Therefore, if we took a couple 
of months to be convinced that a tax 
on the public is necessary^ I should 
say that it is not a penal olTence. That 
is all that happened in this particular 
case.

I have the details in regard to the 
other ordinances, but as you have 
pointed out. this is not the occasion 
that one could go into the merits of- 
the ordinances. I would like to refer 
to the Barsi Light Railway legislation. 
In this particular case, the Barsi Light 
Railway Company, a company regis
tered in the United Kingdom, was 
given a year's notice on the 19th De
cember 1952, notifying the intention of 
the Government of India to purchase 
the undertaking on the 1st January 
1954. In order to safeguard the inter
ests of the workers, Government got 
that company to agree that the com
pany should pay to Government suita
ble sums to represent the liability of 
the company in regard to gratuity and 
leave salary of the staff in respect of 
the period of service of such staflf 
under the company. Although the com
pany expressed its willingness to make 
the necessary payrtients, we found that 
it was not legally competent to do 
so according to the law of England— 
not our law—in view of the fact that



[29 Issue of Ordinances 16 FEBRUARY 1054 Issue of Ordinances 130

[Shri C, D. Deshmukh]
the business of the company would 
come to an end on tlie purchase of 
the undertaking on the 1st January 
1954 and therefore there was a danger 
of the gratuitous payment made by 
the company being challenged by its 
shareholders in the United Kingdom, 
in order to safeguard the interests of 
our workers—and I knew that that 
matter was causing a good deal of an
xiety to the Members of Parliament 
from that paft of the country—we 
thought that the best thing would be 
to tie up this position by an ordinance, 
and since the undertaking was to be 
taken over on the 1st January 1954, 
there was no alternative but to issue 
an ordinance. Here again, it could be 
argued—quite validly I think— t̂hat 
there is no reason why this investiga
tion into the possible legal rights of 
the company according to the law in 
England could not have taken place 
before. I have no answer except that 
this is the way in which matters come 
up in every Ministry. A decision is 
taken and then somebody raises some 
issue. Then there are negotiations with 
the company and so many proposals 
are made to them. Some are accepted 
and some rejected by them. Then at a 

^certain period of time something is 
*flxed, and that thing fixed in this case 
was the payment of a gratuity out of 
their own funds to our workers here. 
That, as I said, took place towards the 
end of December, or the middle of De
cember, and it took us a little time to 
find out what the legal position was 
Therefore, In this case too» I think any 
dispassionate student of the matter 
would come to the conclusion that pos
sibly this ordinance was also justified.

, And, therefore. Sir. I say that unless 
one knows the details of every case i t ' 
Is not really possible to generalise and 

I that the real trouble is not any desire 
on the part o f the Executive to ignore 
the House, but perhaps the inability 
on the pirt of the Executive to foresee 
each and every circumstance as it 
develops. There are administrative 
delays and there are. as 1 said, lapses in 
regard to foreseeing the future. You 
may ptrhipi lay that th*M are ini-

tances of lapse of foresight. Those are 
defects from which Executives all 
over the world, I think, do suffer. 
When we sometimes say that we are 
not sure if our Plan will be executed, 
if our National Plan will be imple
mented, we have the same thing at the 
back of our mind. It is a hydra
headed defect. One cannot always tell 
readily where the defect lies, or how 
delays take place. But I take it that 
what has exercised the mind of the 
House here is not so much the ques
tion of administrative delays, or lack 
of foresight—although they are cer
tainly entitled to blame the Govern
ment in individual cases where these 
things could have been foreseen—but 
it seems to me that it is a case of in
directly, so to speak, ascribing mala 
fides to the Executive, and that I am 
in a position to deny. I say that in 
every case there was an honest exer
cise of judgment and a great deal of 
cogitation, because by this time the 
Executive also is very keenly aware 
of the view that the legislature 
takes of the issue of ordinances, 
and 1 can assure the House 
that if an ordinance is issued it is 
issued after the most mature and deli
berate consideration. Therefore, it 
seems to me that the purpose of this 
discussion is really in a sort of indirect 
way to say that the Executive is some
what inept. I suggest that that is a 
matter which ought to take another 
form and not the form of a discussion 
of whether certain ordinances were 
justified or not, or, what is worse, 
whether the executive has a habit of 
issuing ordinances.

And that leads me to the last point 
that hon. Members made that it might 
be worthwhile for the Parliament to set 
up a Committee in order to sit in 
judgment on all the ordinances that 
have been issued since the inaugura
tion of the Republic. (Some Hon, 
Members: No, no.) Indeed, one hon. 
Member challenged me to produce all 
the ordinances that have been issued 
since independence. It is not possible 
for me to comply with that order. I 
have got all the ordlnaneea that have



131 Issue of Ordinances 16 FEBRUARY 1954 Issue of Ordinances X32

been issued only in the last inter
session period. But it seems to me, 
Sir, that much of this work will be 
realiy a waste of energy of the House, 
that is to say an ex post facto or post 
mortem examination, which is so far 
behind events. I have no doubt that 
in the course of enacting these ordi
nances into law the Parliament has 
had on almost every occasion—cases 
like Kumbh Mela are very few—or 
at least in a very large majority of 
cases, a very extended and specific 
opportunity of giving its verdict on 
the judicibusness or otherwise of the 
use made by the President, on the 
advice of the Executive, of the powers 
vested in him under article 123. In 
regard to this particular ordinance, 
where, as I said the Legislature had 
no chance of discussion, the Mela was 
actually to commence sometime in 
December, according to -the Uttar 
Pradesh Government.

Some Hon. Members: In January.

Shri C. D. DesTjmukli: I am reading 
from my .brief. The Mela was expected 
to last from 1st December to 15th 
March.

An Hon. Member: You have been
badly briefed.

Shri C. D. Deshmukh: They might 
have been badly advised, or it may be 
that people started coming for the 
Mela even earlier than the expected 
period. But in any case, we gave 
effcct to it as soon as we could issue 
the ordinance— t̂hat is to say from the 
7th January. The point I am making is 
lhat the date, 15th of March, was given 
by the U. P. Government, that is. on 
their first communication, when we" 
had agreed there was ample time in 
consultation with the Business Advi
sory Committee to have the necessary 
legislation passed in this House. There
fore, it is quite clear that by making 
that ordinance exoire on the 15th 
March, we did not make any deliberate 
attempt to keep the House in the dark. 
It just happened that the Mela dis
perses on the 15th March and it also 
happened that somebody—it must be

you, Sir, fixed the date on 15th Febru
ary for the commencement of this Ses
sion so that there are four weeks and 
not six weeks. Had it been otherwise, ho 
one would have been happier than my
self to bring this piece of legislation 
before the House and face its verdict. 
That is all that I have to say.

Or. Katju: Sir, my hon. colleagu^has 
narrated to you the facts relating- to 
the financial ordinances. I should like 
to ask you, in these three or 4our min
utes, to take a more general view. 
There has been plenty of denunciation 
and plenty of observations of a gener
al nature: democracy, Parliament, and 
all that. My hon. friend, Mr. Bhargava 
who has left ... (An Hon, Member: He 
has not left.)....was very severe about 
the Press Act. I am absolutely unre
pentant about it and my conscience is 
quite clear.

Shri N. C. Chatterjee: Always,
Dr. KatJu: Always—at least—this 

time. The Bill was introduced. The 
House was congested with legislative 
business. There was a debate on Fore
ign Affairs, Scheduled Castes—and 
God knows what—and I gave clear 
notice that inasmuch as the Bill has 
not been taken up I would have an 
ordinance promulgated. I would ask 
you to consider— m̂y hon. friend, the 
Finance Minister rather hurried over 
article 123—but please consider: First
ly,—should this Government or any 
Government share the responsibility 
for advising the President to promul
gate an ordinance on the question of 
fact as to whether immediate action is 
necessary or not? Or should it not? 
That is my submission to the House. .

A suggestion was made—it was two
fold: first, a post-mortem examination 
of all the ordinances, and secondly, 
before you promulgate an ordinance 
have a Committee of the whole House 
to advise the Government as to whe- 
there there is really a necessity for 
an ordinance.—i£ I understand rightly.
I do not know what a Committee of 
the whole House is.

Dr. Kriflbnaswami: A Committee ot 
the House.
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Dr. Katju: I thought you said the 
‘whole House’. A Committee oi the 
House to come from all parts of India 
iniglU take ten, fifteen or twenty days 
and then it might come to some con
clusion. I say it is the function of the 
Executive Government to take upon it- 
aell the responsibility.

7 P.M.

Cons|dei\ what actually happened. 
The Constitution makers inserted this 
provision deliberately. Mr. Bhargava 
said so. They suggested as soon as 
Parliament meets the ordinances shall 
be laid on the Table of the House. 
Take the Press Act Ordinance or any 
other ordinance. What does the Con
stitution say? It is open to Parlia
ment to express Its disapproval of 
that particular ordinance by tabling a 
motion for disapproving that ordi
nance even on the second day. This 
House met on the 15th and supposing 
it does not approve of any of the ordi
nances, under article 123, you can 
table a motion and say this is an ordi
nance totally unnecessary; there was 
no emergency; there was no necessity 
for taking immediate action; that this 
was purely arbitrary; that the Govern
ment was power-drunk; it wanted to 
ignore the Parliament; and therefore, 
we want to disapprove of these ordi
nances. They could have gone to you, 
Sir, and said that this is a matter 
most urgent and important and so 
please suspend all the rules of business 
and have our motion and discuss it. 
On the 17th of February everything 
can be considered. Let us have a 
sense of perspective about these 
matters. It is not an ordinance wnich 
goes for two years or three years; it 
is not as if the executive government 
is passing an Act simply superseding 
Parliament. It says, number one, the 
executive government has some sense, 
it will take some action where imme
diate fiction is called for. And then 
comes Parliament; as soon as it meets, 
the Ordinance is to be laid on the 
Table. Then comes the opportunity 
for disapproval. And then ttiere is 
opportunity for further action, ordi
nary action, vote of censurc. There is

the Debate on the Address, or any 
other occasion. They say: here this 
Government has been acting in a 
most improper, indecent hasty manner, 
completely disregarding our existence. 
These, I submit, are the ordinary 
methods by which parliamentary de
mocracy works and not by suggest
ing that ordinance is a hateful word 
and should not really be used at any 
time. I can quite understand; amend 
the Constitution; you may say that 
Parliament should have the legisla
tive power and executive government 
should never have any legislative 
power. I do not dispute that. But so 
long as this Constitution exists, here 
is the executive government—I am 
not tEilking of this particular executive 
government, any executive govern
ment—vested with responsibilities. If 
it introduces an ordinance on the Barsi 
Light Railway or so far as this poor 
Press Bill is concerned, just consider 
this. (Interruption.) I can go into a 
sort of eloquence, melodramatic elo
quence. What does this say? The 
Press Bill was to expire on the 31st 
January, 1954. A Bill was introduced 
in the House sometime in December, 
extending the period. We waited. 
The House was busy. And I intimat
ed to the House when my friend Dr. 
Lanka Sundaram....... ^

Mr. Speaker: I may just correct the 
hon. Minister. When the Business Ad
visory Committee met, it distinctly 
asked the Minister for Parliamentary 
Affairs to give it a list of the Bills 
pending, all the Bills which Govern
ment want to introduce but which had 
not been introduced, and the priority 
which Government wanted in respect 
of the Bills. At that time a list of 
other Bills which were not introduc
ed was given, but this Bill—rwhich was 
later introduced—was not supplied to 
the Business Advisory Committee. 
That is the point of grievance.

Dr. Kstju: Very well, Sir, I stand 
corrected. But with all due respect to 
you, it does not take you very far.

Mr. Speaker: I am not arguing.
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Dr. Katju: I bow with respect to 
your o'^bservations. We will have a dis
cussion. The Press Bill is third on the 
list. I am waiting for declamations, 
from this side, that side, every side. 
I have got all the newspaper cuttings. 
What has happened? Have the heavens 
fallen? The original Press Act was 
due to expire on the 31st January. The 
House was not in session. We only said 
this. The Bill was there. We did not 
want to have a gap. I am not saying 
anything as to what the Press is capa
ble or not capable of. We did not want 
a break. So we said: Here is the Or
dinance. Parliament will meet on 15th 
February. This Bill will be one of the 
first matters to come up before it. 
Therefore, for this short period, twen
ty-four days or one month, let us have 
this.

Sir, I do not want to add anything 
further. In short I say this. It is ojpen 
to Parliament, it is open to the people 
of India to decide that the Constitu

tion should .be amended and that the 
ordinance-making power should be 
completely taken away from the exe
cutive government. But if they want 
to give it, Hien I say it would be most 
improper that that responsibility 
should be shared with anybody. 
The executive government should 
be solely responsible for the 

exercise of that power. An Ordinance 
may be called for at twenty-four hours 
notice, forty-eight hours’ notice. Second
ly, the Constitution as it exists gives 
the most complete power of supervi
sion to Parliament to approve of the 
action, to disapprove of the action and 
to censure the Government. What 
more do you want? That Is all that I 
have to say. Sir.

Mr. Speaker: The House may now 
adjourn.

The House then adjourned till Two 
of the Clock on Wednesday, the 17th 
February, 1954.




