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Property (Amendment) Bill

be expected. For instance, today, as
I have already said, it is difficult to
get people to bring their old and use-
less cattle to the Gosadans which have
been established. Likewise, not every
State Government is equally able for
varjous reasons to set up Key Village
Centres and Gosadans, despite targe
financial assistance promised by the
Central Government.

In addition to all that I have indi-
cated above, the Government have now
also decided to appoint a Committee
of experts to consider without delay
what steps should be taken—

(1) to prevent the killing of milch
cows, particularly in the cities of Cal-
cutta and Bombay. even when they
had gone temporarily dry;

(2) to make the present law on the
subject more effective so as to put an
end to such evil practices as ‘phooka’;

(3) to explore the possibility of
making milk-powder in suitable
centres; and

(4) to impose some effective control
on the inter-State movement of cattle.

I hope, Sir, that the statement I
have made so far will convince every
reasonable person, both inside and out-
side the House that the Government is
in earnest to tackle this problem and
is in fact tackling it with utmost vigour
and circumspection. But in view of
the opinion given by the Attorney
General and since it is a fact that the
States are dealing with the matter, as
indeed is their legitimate power and
responsibility under Item (15) of the
State List, the Government has n2
option but to oppose the Bill, if it is
pressed to vote.

9 AM.

ADMINISTRATION OF EVACUEE
PROPERTY (AMENDMENT) BILL

The Minister of Rehabilitation (Shri
A, P, Jain): I beg to move for leave to
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introduce a Bill to abrogate the evacuee
property law in respect of persons who
have done or do any act on or after
tke 7th day of May, 1954, which il done
before that date would have rendered
them subject to that law and to amend
the Administration of Evacuee Pro-
perty Act, 1950 for that purpose and
certain other purposes.

Mr. Deputy-Speaker; The question is:

“That leave be granted to intro-
duce a Bill to abrogate the evacuee
property law in respect of persons
who have done or do any act on
or after the 7th day of May, 1954,
which if done before that date
would have rendered them subject
to that law and to amend the
Administration of Evacuee Pro-
perty Act, 1950 for that purpose
and certain other purposes.”

The motion was adopted.

Shri A. P. Jain: I introduce the Bill.

TERRITORIAL ARMY (AMEND-
MENT) BILL§

The Minister of Defence Orgarisation
(Shri Tyagi): 1 beg to move for leave
to introduce a Bill further to amend
the Territorial Army Act, 1948.

Mr. Deputy-Speaker: The question is:

“That leave be granted to intro-
duce a Bill further to amend the
Territorial Army Act, 1948.”

The motion was adopted.
Shri Tyagi: I introduce the Bill.

SPECIAL MARRIAGE BILL—contd.

Mr. Deputy-Speaker: The House will
proceed with the further consideration
of the following motion moved by
8hri  C.'C. Biswas on the 19th May,
1954, namely:

“That the Bill to provide a
special form of marriage in certain



.
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cases, for the registration of such
and certain other marriages and
for divorce, as passed by the Coun-
cil of State, be taken into consi-
deration.”

I believe Shri R. K. Chaudhuri was in

possession of the House.

Sbkri Gadgil (Poona Central): May I
make a request, Sir? Since one hour
has already been taken in this miscel-
laneous business, I request that the
consideration stage may not be closed
today. In any case it is going to the
next 1 of Parli t. 1 request
that, in view of the importance of this
matter and some of the very wild
things said yesterday, this discussion
should not be closed today and should
be carried over to the next session.

Some Hon. Members: Yes.
An Hon. Member: Wild or wide?
Shri V. G. Deshpande: (Guna): Wise?

The Prime Minister and Minister of
External Affairs and Defence (Shri
Jawaharlal Nehru): 1 am put in some

difficulty. I do not want in this
measure or any like measure any
restraint or limitation on a proper

debate. It is an important matter and
any feeling that it has been rushed
through would not be desirable. On
the other hand, not this Bill, but this
matter, if I may say so, broadly, has
been before this Parliament or its
predecessor ever since it began. Hopes
deferred make the heart sick. Some
of us feel pretty sick at the long delays
that have occurred year after year,
session after session. It is not the fault
of the House; for some reason or other,
it has so occurred. Therefore, it is
not a question of allowing another day.
As the hon. Member Shri Gadgil says,
it is obvious that we cannot pass it
this session. If another day is given to
it in the next session, it could not make
much of a difference.. I agree to that
proposal but with this proviso, if I
may say so, or expression of wish that
nothing will be allowed to come in the
way of its rapid consideration in the
next session.

Mr. Deputy-Speaker: So, it has been
clearly understood that one day more
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will be allotted for consideration; at
the end of that, consideration will close
and clause by clause consideration will
be taken. Until the Bill is finished, no
other work will be allowed to interrupt
it.

Shri R. K. Chaadhuri: /Gauhati): I
entirely agree with my hon. friend...

Mr. Deputy-Speaker: The hon. Mem-
ber will have an eye on the clock
simultaneously.

Shri Syamnandan Sabaya. (Muzaffar-
pur Central): An exception in his case,
Sir.

Shri R. K. Chaudhuri: I entirely
agree with my hon. friend Shri Gadgil
who just now said that some very wild
things were said yesterday. One of the
wild things was some sort of a saucy
remark which was made by hon. friend
Shrimati Renu Chakravartty which
flabbergasted me altogether. I could
not deliver a speech in a proper frame
of mind.

So much so that my hon. friend,
Pandit Thakur Das Bhargava (who
was in the Chair) characterised my
speech as somewhat irresponsible
Therefore. I beg of you only this: that
today the hon. Members of the House
as well as your goodself would give me
an opportunity of saying what I have
really to say in this matter.

Mr. Deputy-Speaker: What
what he has already said?

Shri R. K. Chaudhuri: 1 have given
my explanation.

Shri Syamnandan Sahaya: He was
disturbed.

Shri R. K. Chaudhuri: Flabbergas:-
ed. Let us examine this Bill in the
light of what I have said, that I give
my wholehearted support to this Bill.
Not only wholehearted support, but I
want the scope of this Bill to be some-
what enlarged. That being my view,
it is my duty to present to the House
the overall picture of a legislation of
this kind. After seeing that owverall
picture, the hon. Members of the
House will be able to come to a con-
clusion whether they should support,

about
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[shri R. K. Chaudhuri]}

arvend. or throw out this Bill. The
overall picture is this. Here is an
expeditious and speedy form of
matriage, cheap, which has been pre-
sented before the public—cheap
marriage. You have not to u%tel; any
ificantation; you Bavh Hot €0 Havé dny
navan or any ceremony. All that you
have got to say is this. The boy says:
‘I take you as my wife’ and the girl
says ‘I take you as my husband’ and
the marriage is completed, entirely
completed.

Mr. Deputy-Speaker: Signature and
registration will be necessary.

Shri R. K. Chaudburi: Afterwards
that is necessary—signature or, as my
hon. friend said, thumb impression.
The law is applicable to all—the
thimb impression for both boys and
giils 'saying that the marriage has been
réfistered. This temptation has been
thrown even to the Hindus by the
hon. Minister who has been all his

he Minister of Law and Misority
Aﬂahs (Shri Biswas): Can’t they be
above temptation?

Shiri R. K. Chaudhuri:...somewhat
orthodox in his view. About ten
years ago he carried an opinion on this
subject and that opinion is entirely
different from the opinion which he

is ‘now e;cpress'mg or which he is not
expressing.

Shri Algn Rai Shastri (Azamgarh
Dist.—East cum Ballia Distt.—West):
He is the Law Minister.

. Shri B. K. Chagdhuri: Now he is
the Law Minister. I do not think that
my hon. friend will throw out his
conscience = merely because he is the
Law Minister. But a long and con-
tinued association with the progressive
section of people in Delhi City has
somehow ameliorated his strict views
about Hindu marriage.

Shri Biswas: That has been denied
to me.
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gaon): What was his
ago?

Shri R. K. Chaudhuri: I am
My remarks should not be
lightly.

ab g

&kt R K. Cheudburk: I°think the
hon. Minister will agree tbat he had
quite contrary vievys about marriage.

. Shri_Algu Rsi Shastri: What are
those views?

Shri Biswas: 1 never expres§ed any
views about Special Marriage.

Shri R. K. Chaudhori: What I say
is that you are now throwing a temp-
tation—‘you’ means the Law Minis-
try—before Hindu youths, that they
can adopt this expeditious form of
marriage if they like, That is the
temptation which you have thrown.

) Shri Blsqv,ts: I have a better opinion
about Hindu youths. They will
above temptations.

Shri R, K. Chaudhuri: Let me not
he distiirbed. I ask the hon. Minister
it he was in favour of divorce ten
years ago. So the ¢ircumstances, the
environments of Délhi, have made
him change his mind and allow the
marriage of a divorcee women. What are

the circumstances? I do not want to
probe into anyboedy’s private, life. 1
do not want to do that.

Shri N. C. Chatterjee: (Hooghly):
This is a slur on Calcutta ladies. 1
strongly protest against this.

Shri R. K. Chaudhari: I ask this
question of the hon. Minister, We
should also be given an insight into
the circumstancés which have......
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Shri Biswas: 1 disclaim inside know-
ledge of Delhi ladies. (Interruptions).

shri R. K. Chaudhuri: I said, Sir,—
and I repeat it most seriously—that
I do not really wish to probe into
the life of the hon. Minister, but I am
only asking this: what are the rea-
sons for his changing his mind with
regard to persuading the Hindus to
accept divorce as part of their law?
That was what I wanted to know.

Now, as 1 was saying, the overall
picture is this. This is a cheap form
of marriage I have presented to you.
If you are poor, if you are an Indian,
if you are a Hindu, accept this cheap
form of marriage. Then there are cer-
tain circumstances. From sweet 18 up-
to 21 years of age, a girl has to spend
her time somehow, reading books,
Jearning cooking, reading novels,
dance, music and all sorts of society
life in order to qualify herself for a
special marriage. All these six years
she must wait. They are in society.
It so happens that between the age
of 16 and 21 is a critical age for a

girl.

Mr. Deputy-Speaker: The hon.
Member is contradicting himself. He
says that this is a cheap form of
marriage. At the same time, he says
the age-limit is increased to 21 and
that makes it difficult, and he is pro-
testing against it.

Shri Syamsiandan Sahaya: He wanats
to bring it down to 18.

Mr. Deputy-Speaker: By bringing
#t down, is it really made cheap?

Pandit Thakur Das Bbargava: He
has wholeheartedly supported the
Bill.

Mr. Deputy-Speaker: I cannot
understand it. I am here to interpret
40 the House what the hon. Member
i8 saying. There seems to be an
apparent inconsistency in what he
says. Either it is cheap in which
case reduce the age, or if he wants
to make it hard, increase the age-
limit, so that no girl will be waiting

199 LS.
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for some other man five years iuter
and will marry immediately under ﬁ\e
old form of marriage.

Shri Biswas. If the choice is bet-
ween making it cheaper and making
it sweeter, he' will make it sweeter.

. oot

Shri R. K. Chaudhuri: I get bewil-
dered. Yesterday Acharya Kripalani
was saying that instead of 21 years,
it should be raise¢ 85. Now I think
the hon. Minister is prepared to lower
it from 21 to 16. For girls it should
be 16 years. Let -me.present what I
wanted to say. Here we have got a
cheap form of marriage. But our
girls have to wait for,six long years
in order to entitle themgelves to this
marriage. These six lopg, vears are
the most critical period of their life.

Mr. Deputy-Speaker: It is epen to
them to marry under the old, form
of marriage.

Special Marriage Bill

A i

Shri R. K. Chaudhuri: Expénsive.
Does not believe in sacrament. ?This
is the order of the day. No belief: in
sacramental marriage. Here is: a.
temptation. I am ‘accusing him of
throwing this' kind of temptation be-
fore our Hindu ‘boys and girls. Then -
it goes still:further. ‘If you Mr. A
want. to marry Miss B, have your -
choice. Come on-and have this form
of marriage. :You need not have the
consent of your: parents dbout this
marriage. Come' ' straightway. I am
here to give you :'this permission’.
Hindu boys and girls need not take
any permission from their parents and
come and marry under this Act. That
is what he says. What he says after:
that is (this. ‘Well, if you do met -
agree for sometime after mexriageilit’
you are tired of each other, havé< a
divorce. I you are tired. of “Such
other have a divorce’. - ot ¥

et
8bri N. S. Jain (Bijnor, District,—
South): Why not trial marriages! ...,;
8iri R. K. Chaudhuri: Divorce will
be allowed under this law, if they
are tired of each other.

Mr. Deputy-Speaker: Is it one of
the grounds Yor divorce that ‘they
must be tired? (Interruptions).



8013 Special Marriage Bill

fMr. Deputy-Speaker]

Acharya Kripalani was saying yester-
day that one of the conditions for
marriage was that they should be
mad.

Acharya Kripalani (Bhagalpur cum
Purnea): If it is folly to marry, then
it is double folly to marry and then
get a divorce.

Mr. Deputy-Speaker: Then, does the
hon. Member want a divorce with-
out a marriage?

Shri R. K. Chaudhuri: Why does
the hon. Minister throw this sort of
bait when the old Shastric marriages
also were much more different than
this? Why does he want this divorce
for these persons who are governed
by this law?

Acharya Kripalani: He does not
want it.

Shri R. K. Chaudhuri: I do not
know; he has introduced the divorce
provision in the Hindu Marriage and
Divorce Bill. He is in favour of
divorce.

I quite see that at a certain stage
of life, one gets tired of his mate and
wants to bring about some sort of
separation. But then, here, you have
got divorce. You can divorce, but
then,. if, by chance, a certain boy,
say A, wanted to marry Miss B while
she had been married to C, there is
another chance open to these people
to marry again: the girl whom the boy
wanted to marry and the boy whom
the girl wanted -to marry. 1 want to
say one thing, and I hope my hon.
friend,  the Minister of Law, in his
Delhi life, has mnot forgotten it
altogether. It is said in our shastras:
‘Paradareshu Matrivat’ You .should
look upon another man’s wife as a
mother, but when I have the pros-
pect of marrying that girl, atter
divorce, why should I look upon her
as mother? If you can: look ‘upen a
married wife as a mother, then, how
can I, after divorce, go and marry
her? This is the question that I put
to the hon. Minister. Has he thrown
out this idea altogether? ‘Paradareshu
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Matrivati’. My contention is that my
hon. friend—and all Hindus know
this: that verses were chanted in his
house and we went to listen:
Sankirtans were sung in praise of
Hindu religion. He is destroying the
whole fabric of Hindu religion by
bringing those persons, whom we
should look upon as mothers, to the
matrimonial market again. Has he
not done a great disservice to the
Hindu religion by having this amend-
ment in the Special Marriage Bill?

Babu Ramnarayan Simngh (Hazari-
bagh West): No.

Shri R. K, Chaudhuri: My friend,
Shri Ramnarayan Singh is already is
the film world. His pictures have
appeared and he is naturally contami-
nated.

So, I was saying that you should
not do anything which might throw
mud unnecessarily on Hindu religion
itself. The acid test of monogamy is
divorce. Hindu shastras say and
Christian edicts say that there should
be only one wife for a man through-
out his life, not merely one wife for
a period of life but one wife through-
out his life. That is monogamy which
is taught by the Christian religion.
That is monogamy which is taught
by Hindu religion. A Hindu says.
that even after death, the husband and
wife will meet in heaven. So, the
acid test of monogamy will be:; are
you prepared to have divorce or not?
If a man who has four wives is a
sinner, then, is it monogamy if a
man, who is allowed to have divorce,
may have a dozen wives in his life-
time? Is it monogamy‘to have a
dozen wives or is it monogamy to
wait for the death of his beloved wife
and to marry immediately after?
Monogamy should have been decided
upon the acid test whether you are
cdhanging your wife either by divorce
or by death, or whether you are
sticking to one wife throughout your
life. That is the sort of monogamy
I want. I would advocate that sort
of monogamy. But as between the
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two, who is correct? That is, bet-
ween the man who takes the responsi-
bility of any girl whom he is spoiling
and lives a married life with her, and
the man who is having 16 mistresses
under this law which is now being
considered by the House, as put be-
fore the House by the hon. Law
Minister, which is the one you want?
You can have only one wife, but
there is no bar to have 16 mistresses
and yet remain a law-abiding citizen!
If by chance, because the first wife
did not have any male child or be-
cause on account of the illness of the
wife, you have g second wife, then
you are immoral. This is the kind
of marriage which the hon. Minister
has placed before us. If you do not
get a child by the first wife, you are
quite at liberty to divorce her and
marry again. If your first wife
develops an incurable disease of
which he is...

Mr. Deputy-Speaker: It is addres-
sed to me!

Shri R. K. Chaundburi: You wil
excuse me. When the Chair is
occupied by somebody else, then he
or she may not like my saying so!

Mr. Deputy-Speaker: Hon. Member
may say, “if the first wife,..” whoso-
ever it might be, but not my first
wife!

Shri R. K. Chandhuri: I am very
sorry that the House is treating me
very lightly.

Mr. Deputy-Speaker: No. The hon.
Member is very serious.

Shri R. K. Chaudhuri: As between
the two, monogamy is what you want
to insist upon. Monogamy is zealous
of morality. Now look at the views
of Shri B. Das. I shall give the
views through his spectacles. What I
say is: which is the basis of morality
that has. to be comsidered? Judging
by the basis of morality, I submit
that there should not be any divorce
on the basis of morality. Let us
follow the Christian, Catholic method.
Let us have monogamy, but do not
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have divorce. I think most of my
friends will not agree.

Mr. Depuly-Speaker: The hon.
Member seems to have converted.
Why does he anticipate their opinion?

Shri R. K. Chaudhuri: Let us all
follow the Catholic method. 1f you
want to have divorce, let us have
monogamy. That is what I will say.

Shri D. C. Sharma (Hoshiarpur):
What is that kind of monogamy
which allows you to have 16 mis-
tresses?

Shri R. K. Chaudhuri: My friend is
a very cruel man. He wanted to intro-
duce a legislation in this House that
after a certain age, 40 or 45, no man
can marry again. That is his legis-
lation. That is peculiar.

Well, this is the overall picture.
How can our girls wait till 21 years?
If, in the meantime some sort of
accident happens, what happens? I
think the Deputy Minister of Health
has proclaimed that there should be
no objection to the use of birth con-
trol methods. That is the society in
‘which we are living. After the marri-
ege by mutual conseat you have
divorce with mutual consent without
any restriction at all. After that,
waiting for a year and then re-
marriage. In this matter of waiting
for one year before re-marriage, 2
have the most serious objection.
Usually, this law is meant for the
benefit of the women who are per-
secuted and who are coming with
applications for divorce. Most of the
women In ‘that position are women
with no property in their possession.
When they present these petitions for
divorce, the cost or expenses of the
petition are found by the prospective
husband. He is in the offing there.
Will that man wait for one year be-
fore he can marry that woman. He
may not wait. When the expenses for
the divorce proceedings are given by
that man, he may not be waiting for
one year. If you want to confer the
benefit on the woman, let her have
the second marriage as soon as possi-
ble.. Leave the society free; do not
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allow a number of persons to hunt
after her; let her immediately marry
the person who is waiting for her
and who has been bearing the costs
of the divorce. This period should,
therefore, be limited to three months.
This is the period of limitation under
the Muslim law; he has to wait for
three muddats. Let us have three
months so that the man who is ex-
pecting her. the villain of the piece
may get what he wants quickly.
Otherwise. he may also change his
mind. Another girl may come in his
view and he . may change his mind.
Therefore, I say that this one year
should be changed to three months as
it is in the Muslim law.

There is another question which I
would like to ask the hon. Minister.
Who wants this divorce law in India?
Do the Muslims want it? They have
already got it. Do the Hindus want
it? Except possibly ‘005 per cent. of
the population of India, the Hindus
do not want divorce. Who wants it
then? ' Would the hon. - Minister
advocate divorce amongst his rela-
tions? For whom is this law intend-
ed? For whom are we going to
suffer all this sacrilege  which  this
law will bring about. it ig-said-that
the law is being promulgated for.the
benefit of a large number of people.
Is 4his:going .to, beneflt: a large num-
ber of people at all? If .you ‘want,
-why not go a step further and  intro-
-dace the Gretna Green match? The
kon. Minister knows all about :it.

Shri Syammnandan Sahaya: The

hon. Minister may know . that but we
do mot know.
.Shei R XK. Cbawndhurl: Gretna
Green is' a certain place. If you go
there and live as ‘husband and wife
for a night, the marriage is complete.
That is a place somewhere near tlre
borders of Scotland.

An llou. Member: Muta mamage"

ﬂxrl R.. K. Chaudhuri: No.. Why
not - introduce this match? - Why
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should he follow the usual course?
It extends to all territories except
Jammu and Kashmir. Why except
Jammu and Kashmir? 1t any place
in India is as beautiful as Gretna
Green, it is Kashmir. Why should
we exclude Kashmir from the opera-
tion of this Bill? That is an ideal
place for marriage.

Shri C. D. Pande (Naini Tal Distt.
cum Almora Distt.—South West cum
Bareilly Distt.—North): Kamarup or
Kamakhya is better.

Mr. Deputy-Speaker: For marriage
let. them go there; who prevents it?

Shri R. K. Chaudhuri: That is an
ideal place for marriage. The atmos-
phere of Kashmir brings about the
marriage of even persons who were
hitherto determined not to marry.
My hon. friend Mr. Gidwani is not
here. I would have asked him.........

Shri Syamnandan Sahaya: He is
here Wery  attentively listening to
you. fooe

Shri R. K. Chandhuri: After the
latest pronouncement of the hon.
President, I would have advised him
to proceed to- Kashmir immediatel;....

‘Mr. Deputy-Speaker: Let us not
pursue this matter in Kashmir. it is
more in the minds of the couple—
whether it is Kashmir or some other
place. The foti. ‘Member hls taken
sufficient time.

Shri R. K. Chaudburi: So far as
the nullity of the marriage is -con-
cerned, I want to ask this question
of the hon. Minister. Under clause 24
of the Bill,

“Any . marriage solemnized
under this Act shall be null and
void. and may be so declared by
.a.decree of nullity if,—

. () any of the conditions speci~
fied in clauses (a) (b) (c) and
(d) of section 4 has not been
fulfilled;” "

Under those conditions comes ti\e
nullity of marriage on the ground of
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prohibited degrees. I submit that
when the man and the woman both
know that they are within the pro-
hibited degrees of relationship and
make a declaration that there is no
prohibited degree, why should you
allow that marriage to be declared
null and void after a certain number
of years? I asked the hon. Minister
whether there is any time hmxt for
that. My hon. friend said that there
is no limit prescribed for that. Am
I right? Then, I would draw his
attention to this clause—33(d)—
where it is said—

‘“there has not been any un-
necessary or improper delay  in
instituting the proceeding;”

What does that mean? That means
that there should be some -sort of
period of limitation. If the principle
is that there should be some sort of
limitation of time, why don't you
prescribe openly some period of time
and say that after so many years no
marriage would be declared null and
-void. I submit that parties,- with
their eyes open, knowing the fact:of
the prohibited degree of relationship
have entered into the marriage. Why
should it be declared,. say after
20 years or 10 years or 15. years, null
and void? You should put a limita-
tion and should not ‘leave it to the
discretion of the court to find out
‘whether there has been any unneces-
‘sary or improper delay.

Mr. Deputy-Speaker: There are
many others who want ‘to participat
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Mr. Deputy-Speaker: All that caa
stand over for the clauses.

- Skri R. K. Chaudhuri: Sir, there is

-a- mention of collusion. When you

are allowing a consent divorce, what
is the idea of having a cql.lusion?
You are saying that both parties may
consent to a divorce; at the same
time, you say that they must state
in the petition that there is no collu-
sion between the two.

There are many other things that I
want to say. I will say them later.

Thank you, Sir, for having given
me this opportunity.

Shrimati Jayashri (Bombay—Subur-
ban): Sir, in my opinion the Bill
does not go against the guaraatee of
fundamental rights incorporated in
thre Constitution because it does not
seek to enforce its provisions” on any
one who does not want to act
according to this' law. It is a permis-
sive measure. At the same time, it
is in consonance with the provisions
laid down in the Constitution. Clause
44 of the Constitution says that the
State shdll endeavour to create a uni-
form civil code for the entire nation.
A uniform law is the idea. It should
be achieved, as far as possible, on
ihe basis of the accepted . general
principles of social reform, cancern-
ing the law of marriage. . As the Bill
is meant to revise the Act of 1872—
including some new clauses with a
view to make it more useful and
beneficial—it will. be wise to revise

in the debate. The hon. Member has
taken nearly half an hour.

‘"Shri R. K, Chaudhuri: Am I to stop
here, Sir?

Mr. Deputy-Speaker: He. may re-
serve his further arguments .to the
clausewise dnscussxon. I do not want
to prevent the hon. . Member from
speaking.

'Dr. ‘Jaisoorya (Medak): There are
sthers who have not spoken on this
at all

S)u-i R. K Ghsudhnri. I have one
or two suggestions to make,

the same. very carefully.

‘Mr. Dewty—Speaker' The hon.
Member will kindly come to the lront
seat. The reporters. have not beea
able to take down her speech so. far.

Shrimati  Jayashri: I would say
that as the Bill is meant ‘to revise
the ‘Act of 1872, by including the
various new clauses with a view tn
make it more useful and beneficial,
it -will be wise to revise the same
very carefully’ and -cautiously, and
make this new Aect ‘as self-sufficient
as possible and  without giving ‘roonr
for uny discrepancies. Dnly just now :
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we heard Shri Rohini Kumar Chau-
dhuri, and others also, treating
marriage very cheaply and speaking
very lightly of it.

Shri R. K. Chaudhuri: I have
suffered enough tyranny at the hands
of women in my life.

Shrimati Jayashri: Today, the
forms of marriage differ in India
according to the various personal laws.
From the rational point of view, I
should say that marriage is a volun-
tary association of two individuals
attached to it. It is the duty of the
State to protect its rights and enforce
its obligations. Marriage, therefore,
must be a civil contract, as far as
the State is concerned. On this
ground, I would say that the few
desirable things which are introduced
in this new Act are extra territorial
application, the raising of the age of
marriage, or the age of consent for
girls....

Pandit Thakur Das Bhargava:
There is no mention of the age of
consent in the Bill.

Shrimati Jayashri: It is the age of
marriage. I would also say that this
age should be kept according to the
old Act, in which 18 was the marriage-
able age. This is, really speaking,
following section 3 of the Indian
Majority Act, and I would request
that the age should be kept at 18 and
not raised to 21, because in our
country, and also in foreign countries,
even for the special marriage, they
have kept it at 16. In England they
have kept it at 16. I would suggest
that 18 is a quite reasonable age for
girls in the Bill and it should not be
raised to 21,

The other important change made
in the Bill is in regard to the regis-
tration of marriage already solemnized.
I think we should restrict this clause
to those wmarriages which have
already taken place in the past. It
should not,apply to future marriages,
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because otherwise it will create conlu-
sion. As Shri Rohini Kumar Chau-
dhuri also pointed out, you are con-
tradicting yourself. In clause 4 you
are laying down some prohibited re-
lationships, and in clause 15 again you
say that, according to usage and
custom, marriages Wwill be allowed.
There will be contradictions and com-
fusion will be created, and so I would
appeal to the hon. Law Minister to
find out some solution by which this
clause can be applied only to those
marriages which have already taken
place in the past, and for the future,
we should restrict it and say that
they should be governed by the pre-
sent Act. Clause 15 should not apply
to those marriages which take place
in future. I know that many people,
especially young people, woulg like to
take advantage of this registration,
because as you all know, in the Hindu
Law, especially the women have got
many disabilities and they would
rather be governed by the Indian
Succession Act and would prefer
that their marriages should be
registered. So, it is a benefit to them.
and I am sure that women will wel-
come this clause, but as I said, some
change should be made in this also.

Coming to clause 22 regarding resti~
tution of conjugal rights, as most
Members have pointed out already, I
would like to appeal to the Minister
to do away with this clause. It is a
remedy which does not agree with our
present civilisation. I would give an
example. Our leader, the Prime
Minister, mentioned about a case the
other day, in which a marriage was
solemnized when the bride saw some
water oozing from the hands of the
bridegrocm—he was suffering from
some disease—and so she was
shocked and she asked her father not
to let her go with him, but, accord-
ing to the Hindu Law, the bride-
groom filed a suit against the girl. I
would ask the Members here, who are
fathers, whether they would like to
send their daughters to such a hus-
band and whether they would approve
of this barbarous law on our statute
books. )
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Mr. Deputy-Speaker: Oozing of
water is one of the grounds for
divorce?

Shrimati Jayashri: In regard to
judicial separation, I have sent in an
amendment that judicial separation
can be obtained on the ground of
desertion. If we do away with this
clause, then on the ground of deser-
tion for two years, judicial separa-
tion can be given and I have sent in
an amendment to that also.

Then, coming to the chapter on
divorce, I would say that sub-clause
(i) of clause 27 should be removed.
Yesterday we heard our revered
leader, Acharya Kripalani, talking
_very lightly, I should say, about
divorce and about women’s desire for
it. He said that women are clamour-
ing for it. I was surprised to hear
it. Why should women clamour for
a thing, by which they know they
will be turned out of their houses,
that is, if this divorce is given to
them? Looking at society as we find
today, what do we find? Women are
not asking for divorce for the sake
of divorce. Women are asking for
justice being done to them. Women
are asking 1or disabilities to be re-
moved. What do we find in our own
society at present? Women are
treated like chappals—in fact, a pair
of chappals are treated much better
than our women are treated.

Mr. Deputy-Speaker: This is an
extreme view.
Shrimati Jayashri: It is all very

well for Kripalaniji to say that women
are better halves. He says so be-
cause he has got such a nice and
good wife and he himself is a gentle-
man, but how many such people there
are in this country? Millions of
women are suffering from these dis-
abilities. We find so many women
going to houses of ill fame. What
for? Why should they go there? Do
they want to leave their family and
children? 1 was mformed by Raj
Mata that hundreds of girls are sold
in Tehri-Garhwal. Are women to be
treated like chattels and commodities
to be sold in markets?
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Shri C. D. Pande: But there is free
divorce there.

Shrimati Jayashri: I am not talking
about divorce. I am talking about the
disabilities under which hundreds of
women are suffering. If we have an
ideal society, I should say that
women will be the last persons to
ask for divorce. We want a happy
house; we want a happy family; we
are not clamouring for divorce as
some of the hon. Members were say-
ing yesterday. I know what will hap-
pen if this Bill is passed. Women will
suffer, because men will find out so
many ways by which to throw away
their wives, But that is not the way
to solve this problem. We should find
out what will be the nature of the
society under which there will be no
divorce. Why should we have such a
clause here, if the society is ideal,
as we envisage it to be? But I would
ask hon. Members whether our pre-
sent society is such an ideal one.

Mr. Deputy-Speaker: But since
monogamy is introduced the husband
cannot take another wife.

Shrimati Jayashri: But we want pro-
tection for women. That is the reason
why this clause is kept here. To pro-
tect the women there should be mono-
gamy. If the monogamy -clause is
broken, I think women have no other
way than to go to court and ask for
divorce, and if by that they can be
given some alimony, they can live in
peace and harmony.

Sir, I would just mention for the
sake of Members some cases of
divorce in Baroda State. The divorce
Law was there since 1939. They
have given instances for which
women had gone to courts. What are
these? They are cruelty, desertio=
and cruelty, desertion by husband,
cruelty and habitual drunkenness by
husband, and impotence. It we
lay down these particular grounds,
and only to these we restrict people
seeking divorce, I do not see any harm
in agreeing to this clause.

At present, I am not in favour of
this new clause added regarding
mutual consent. I feel that our people
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are not sufficiently educated yet to
undersiand, and; perhqgs. the women
themselves will suffer = because men
might_ fofce them o consent. That is
my, }ear 1 ‘would req‘uest hon. Mem-
bers. to go slow and not to have this
new. clause introduced in, thxs Bill and
to[_ restnct it pnly to ﬂpe .grounds
wfuch are gwen in the ongmal Bill.

In Tregard to alimony and maiaten-
ance ‘'sub-clause (3) of clause 36 feads:

“If the -district court ‘is satis-
fled that the’ “'wife ‘in whose
favour an ordér” has béén made
under this seétforl has remarried
or is not leadmg ‘a chaste life, it
shall rescind the ordEr "

This provision is vex“?‘ vague. The
wife might be innocéntly going to a
cinema or a restaurant:with another
"man and it might be said that she
is not leading a ehaste life. I would
request that this _.clause should be
made very clear. 7ith this object in
view I have glven nqnce of an amend-
ment, which T am “sure the House will
accept. Otherwise, I am afraid it will
do harm to women.

With regard to children, I am glad
that sufficient guarantee is given for
the sateguard of children. Yesterday
1 was sorry to hear Mr. Tek Chand
sayfrig fhat they should not be given
rights m the property of their father.
But it ‘is not the fault of the child
that the child is born. The State
'should guarantee to look after the
child. "if the father ‘dees not. I am,
therefore. glad that - this clause is
here, because it will safeguard the
interest of thé ¢W#d<whether in marri-
age or out of'narriage.

e

The last point T would ke to men-
tion is that as the Bill is going to be
anolied nutsideInd’a. ‘lest this might
ba mixed ub:wWih other special Acts.
e ghould - name it as the “Indian
Snecial Marridege Act” instead of “the
Juecial Marriage Aet”. "

mr_. Deputy-Spesker  Shri Laksh-
piayya.
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I shall call one Member from this
side and one from the other.

Shri C. D, Pande: On this Bill the
side should be calculated by the
opinions held.

Mr. Deputy-Speaker: How am I te
find it out?

Pandit Thakur Das Bhargava:
Those people who have not spoken on
any of these Bills. should get some
preference.

Shri Laksbmayya (Anantapur): Sir,
I thank you for the opportunity givea
to me to participate in the discussion
of this Bill. I was amazed at the
statement made by the previous
speaker, the lady Member, that women
are being treated as chattels. We are
all aware how the most influential of
the people and the richest of the
zamindars who behave like tigers out-
side conduct themselves like lambs in
their houses. The women, according
to Hindu conception are called ‘griha-
lakshmis’, goddesses of the house.
You would have heard of the proverb:
“Intlo Egalapuli, Bayita Pedda puli”
Though we are considered to be big
tigers outside, we have been reduced
to the position today that we are
being called as ‘hen-pecked. Still
women are clamouring and shouting.
I am in favour of their-plea if they
fight for their rights to properties be-
cause I feel that it will increase their
status, their position in the house etec.
Even with regard to family matters,
if they want. the extraordinary and
uncommon rights like divorce—and all
this, I am afraid how far this will
go.

1 would congratulate the hon. Law
Minister for bringing these two. im-
portant Bills relating to marriages. In
a sense, marriages are related nqt
only to the persons concerned but to
the society and the nation as a whote.
The institution of marriage, as you
said last time. is a human institution.
It keeps the moral world in. being and
secures it from untimely dissolnhon
That is one thing. .,
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As a personal affair, marriage with
a good woman is a harbour in the
tempest of life whereas marriage with
a bad one is a tempest in the harbour.
Therefore, from the beginning woman
has been held in high esteem and a
wife is considered to be a casket of
jewels and a gem of many virtues.
She has been shown high respect. I
agree it should be so: because she will
be the mother of future cit'zens. Of
course, in some parts of villages, it
may not be so. That does not mean
they are treated like—chattels all over
the country.

While considering the Bills relating
to marriage, you must consider them
very carefully and proceed very cau-
tiously because an uncertain marriage
law is a national calamity. Therefore,
since it would affect the society and
the nation if bad law is enacted the
law relating to marriage should be
stable and sound. We must take the
opinion of all the people into con-
sideration and thea codify the law in
as best a manner as possible for the
benefit of the nation. Our nation is
really a progressive nation and we
want progressive measures. This is
one such measure and this is why I
want to congratulate the hon. Minis-
ter. I welcome it with all the defects
and drawbacks in it. But these can
be amended and rectified by some
alterations here and there after elicit-
ing the opinion of the hon. Members
and some experienced people. That
is a different thing.

This Bill has got certain general
features. Monogamy and divorce are
the two such features. I might say
that this.is not a new law altogether.
The only thing is that it relates to
people of all religions irrespective of
caste, community and religion. That
is one. excellent feature in this Bill.
Let it be so when the seciety is pro-
gressive. From the oldén days our
society was not .static but.it was
dynamic.. We had: a number -of forms
of marriages probably eight wviz. (1)
Brahma. (2) Ddiva, (3). Arsha, (4)
Prajapatya. (5) Asura, (6) Gandharva,
(7) Rakshasa, (8), Paisacha. Besides
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these, there were customary marriages.
I do not want to explain these because
I have no time now. Further, the
hon. Members are aware of these. Our
society was not backward because it
has recognised even the ten types of
children as follows:

Kunda, K ,  Krithaka,
Sahodaja, Golaka, Kreetha, Datta,
Swayam-praptha etc.

I0 A. M.

Karna was the ‘son of a maid (un-
married woman). He is called
Kaneena, Pandavas are considered to
be ‘Kundas’, Kauravas are said to
“Golakas”. That means we are not
teaching a new law to our society.
According to the social conditions, our
people of ancient days—seers and

sages—had adjusted the society
according to prevailing conditions.
But the question is how far we
should go.

The Bill, as it is, provides for
special forms of marriages and I think
a number of highly educated and
socially advanced people might rather
choose these. There is another Bill
for the Hindus—that is the Hindu
Marriage Bill. With several advant-
ages and easy forms, the disadvantage
is also there The sweet things will
generally carry the germs of disease
along them. It would affect inherit-
ance, succession, severance from th
joint family, etc.

Another thing is that it has pro-
vided for divorce. I am not fo-
divorce. Our Hindu society, from the
very beginning is quite advanced and
it has provided for divorce in certain
special circumstances. I feel thal
divorce should not be encouraged by
making all sorts of unwise  provisions
In section 27, you will see that a
divorce petition can be presented for
committing adultery. Can a husband
go to court and make an allegation
against his wife saying ‘my wife has
committed adultery’ or ‘she is suffer-
ing from leprosy or some venereal
disease’” Ts it decent? These'are. to
my mind, most reprehensiblé and re-
pugnant. We have never hewA of
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that in our society. Now they have
to come into the court. If at all
they want to separate and they are
enamoured of a divorce, let it be by
mutual consent. Let this clause be
deleted. They can attend the court
and say—'We want to separate; please
permit us’. They can as well plead
betore the court if they want divorce.
The court must grant some time for
reconsideration—six months or one
year—so that they may be given a
chance for re-union or reconciliation.
After that chance is given and if they
had not taken advantage of this, then
they can separate. Why are these
eleven points enumerated here one
after another as grounds for divorce?
Why should we expose ourselves to
the other countries by making all
these wild allegations? Though it has
come in the old Act, very few had
taken advantage of it. Why should we
make it so easy and enforce it? When
monogamy is there, this is unneces-
sary, as you said last time. Why do
ladies want that we should observe
strict monogamy? Why should they
insist on diverce, when monogamy is
observed? Our Rama was an ideal
monogamist. You will find in
Ramayana that, when he was asked
to marry again for performing
Asvametha, since widower should not,
according to our scriptures, perform
it, he said ‘No; I do not want to do
so’ He did not re-marry inspite of
endless arguments. He said ‘I will
stick to my principle whether I do
this Asvametha or not’. To remove
this difficulty, a golden image of Sita
was made and was put by his side
and he performed the Asvametha.
That shows how closely we followed
monogamy. When monogamy is pro-
vided in the Bill, why should there
be a divorce? What would be the fate
of that fellow—the monogamist? when
his wife deserts him ke has to live
in wilderness.

But there is one thing. It has got
two sides. We want that our wives
should be, like Sita, perféct women but
we do not want to be like Rama, that
is the difficulty. That is the reason

21 MAY 1954  Special Marriage Bill 8030

why our lady Members are pressing.
for divorce and such other safeguards.
Once monogamy is provided in the
Bill and is strictly followed it is un-
necessary that the divorce clause
should be there. If at all it is
approved by the majority of the
House and the Law Minister is very
much persistent that it should be
there, let them go to the court, let
them have a chance and after one
year or six monaths they may be
divorced. Let it not be by filing a
petition on those grounds and making:
wild allegations.

Coming to the clauses, in clause 4
with regard to the age I endorse the
view of many hon. Members here that
the age-limit for the girl should be
reduced to eighteen, of course with
the consent of the father or the de
jure guardian.

With regard to clause 7 which deals
with objection to marriage I fail to
understand how any person is givem
a right to file an objection in court.
When we have made marriage under
the Bill very easy for the new youths
who are fashionable, highly educated,
highly advanced to go in for the girls
of other castes or communities, why
should we put an obstacle in the way
and why should any man be entitled
to come and file an objection? I can
understand if the father or the mother
or the brother or uterine brother
comes forward and flle an objectiom.
But why should a third person come
and flle an objection? Some restraint
must be there. Otherwise black-
mailers and mischievous persons wilk
take advantage of it just to threaten
the person or extract money. Of
course the penal clause is there. But
meanwhile he will try his best to
extract money. When people are
given a free choice, why should we
place any obstacle in their way? If
at all the hon. Minister or this august
House wants that the words “any
person” should be there, it may be
provided that the objector. who is a
third person, unconcerned with the
marriage should deposit a reasonable:
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amount in the Court, say, a thousand
rupees or flve hundred or even two
hundred, similar to the provision con-
tained in the Sarda Act or in the
Bigamous Marriages Act of Madras.
He can then file an objection and the
matter can be proceeded with by the
court. That is my humble view with
regard to clause 7.

With regard to clause 6, sub-clause
(2) says that the Marriage Officer
shall cause every such notice to be
‘published by affixing a copy thereof
to some conspicuous place in his
office. . This is not enough. It should
be published in a widely circulated
paper. That is absolutely necessary
for wide publication. Then the
parents who may be far away will
come to know, or those that are
interested will come to know and will
file the objection. It is not enough
for this purpose if the notice is
“affixed to some conspicuous place in
the office of the Marriage Officer”.

Then with regard to severance from
the joint family, of course youths
foolishly or wisely go in for a girl
and marry under this Act. But the
mere marrying of a girl under this
Act should not result in his severance
from the joint family. I am referring
to clause 19. If his brothers or the
other members of the joint family in-
sist upon it, let the severance take
place. But why should this Act en-
force such severance on that person?
It his brothers or other members of
the joint family desire, let him con-
tinue as a member of the joint family.

These are my humble suggestions
for the present. I hope I will have a
chance to speak at the time of the
amendments because I have tabled
some amendments. Then I will express
my views fully. Sir, I have done.
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Pandit Thakur Das Bhargava: To
the hon. gentleman who is objecting
I said yesterday that he will be given
an opportunity as he is one of those

who has not spoken so far dn the
session,

Mr. Deputy-Speaker:
not get up yesterday?

Why did he

Pandit Thakur Das Bhargava: He
said he sent a chit yesterday. I did
not know. He is reminding me that
I should not speak and that I should
give place to him. I would like him
to bear in mind that he and I are in
the same boat at the present moment
and that the whole thing is in the
hands of the Deputy-Speaker and not
in my hands.

Mr. Deputy-Speaker: I have been
sitting here for a long time and I
wanted the hon. Member to come
here and take the Chair. I thereforse
called upon him so that he may speak
before he comes here and calls upon
other hon. Members.

Shri K. K. Basu (Diamond Har-
bour): Merely because he has to re=
lieve the Chair the hon. Member
should not get an opportunity!

Mr. Deputy-Speaker: He gets it hy
his own right.

Pandit Thakur Das Bhargava: I
have not spoken on any of the
Marriage Bills. I fall under the
category  mentioned by you, that
is of those who have not spoken on
any of the Marriage Bills. And if
my friend comes to know that I have
devoted something like sixty hours
to the study of this Bill alone, he wil}
not grudge me this opportunity.
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I was submitting that on a matter
of this moment it is but right that
Members should be allowed to ex-
press themselves fully. In 1949 I
brought in a Bill and you, Sir, were
presiding then, and you will remem-
ber that a revolutionary Bill was then
passed by the House, perhaps much
more revolutionary than the Bill
which we have got now. We owed
‘that Bill to Shri Vithalbhai Patel
‘whose picture hangs here. And at
that time, in 1949, I said when you
-were presiding that the Bill may be
called ‘the Patel Act’. That was
certainly a revolutionary Act in the
sense that since the Hindu commu-
@ity was exploited and brought under
foreign domination it had ceased to
‘have ventilation for itself, its laws
‘were framed not by itself but by
foreigners, and during the British
regime we found that the position
‘became so static that persons belong-
ing to different communities were
not allowed to marry each other. It
50 happened that in the Allahabad
‘High Court a case was brought, and
it was held that the marriage of a
Kshatriya lady with a Brahman was
not proper and was not a legitimate
marriage. At that time, in 1921 or
thereabouts, it was felt by Shri Vithal-
bhai Patel that this was a very great
‘wrong, and he brought in a Bill
in this House, but he did not succeed
then. And look at the times when I
‘brought in the same Bill and you were
presiding. It only took five minutes
to pass that Bill, and thereby all the
marriages between the varfous sec-
tions of the Hindu community, Bud-
dhists and Jains and Sikhs were all
declared valid and. allowed in future.
It was passed in five minutes. Be-
cause, the society wanted it. And
today I again take this occasion .of
paying ‘my tribute 'to Shri Vithalbhai
Patel who was the author of that. Bill.

“After that Act of 1949 mothing has
happened  so far which has tdken
away the authority or the validity of
that Act.- Today according’ to that

law every marriage among' Hindus, to.

'wha‘nver caste they may belong and
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among Hindus, Buddhists and Sikhs
and Jains is perfectly valid.

The lacuna today is that if a Hindu
wants to marry any person not be-
longing to his faith, for instance, a
Muslim or a Christian, or if a
Christian or a Muslim wants
to marry a Hindu girl, there is no law
for that. That is the sole difficulty.
That defect has not been solved.
When the Britishers passed this
Bill, that is, the Special Marriage
Bill of 1872, the Hindu had to declare
that he was not a Hindu and the
Muslim had to declare that he was
not a Muslim, and others had to make a
similar ‘declaration before their mar-
riages could be solemnized. In 1923,
when Dr. Gour piloted his Bill, an
innovation was made. The House
will be grieved to know that Dr. Gour
was concerned to accept that innova-
tion. Previously, if a Hindu or a
Muslim or a Jain or a Sikh wanted
to marry a girl who did not belong
to his faith, he had to declare that he
was not a Hindu or a Sikh or a Jain.
You had to forswear your religion
practically. In 1923, you had not
to forswear your religion. Because,
in 1923, it was enacted that Hindus,
Sikhs, Buddhists and Jains could
marry among themselves and still
retain their religion and need not take
a false oath. At the' same time,
such conditions were imposed on that
marriage that in practice, he was no
longer a Hindu. He had to say that
his right of adoption could not conti-
nue. He had to leave his connection
with the Joint Hindu family and his
succession was to be governed by the
Indian Succession Act. Dr. Gour
would never have accepted them. He
was so cornered that either he had
to accept them or his Bill would not
be allowed to be passed. 8o he.had
to accept these conditions and he
stccumbed to the temptat:on of get-
ting his Bill enacted in:however ob:
jectionable a form.

4
Now, the, posmon isi u:us.. I want
that 'if any Hindu or any Muslim or-
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a Sikh or a Jain or any other person
wants to marry a girl who does not
belong to his faith, the Hindu will be
able to say that he is a Hindu, the
girl will be able to say that she is a
Muslim or a Christian or that she
belongs to any particular faith and
they will marry and in practice also,
they will remain Hindu, Muslim etc.
after marriage. 1 want that the im-
positions made in 1923 should be
revoked.

Mr. Deputy-Speaker: What is the
religion of the child?

Pandit Thakur Das Bhargava: Let
us first settle the religion of the parties
and we shall come to the child later
The child s a subsequent affair.

Shri Gadgil: The child is the father
of the man.

Pandit Thakur Das Bhargava: So
far as this Bill is concerned, it has
been misconceived. No proper ap-
proach has been made. The proper
perspective is friot there. It has not been
visualised or framed from the right
angle or proper view. Even now.
some of the old conditions, which Dr.
Gour had to accept, which were im-
posed on those persons, who though,
they had not to forswear their religion,
had to aecept, which were onerous and
which no hon. Member should accept,
are there. -Not only that. There is
section 15 of this Bill . which gives a
sort of preference to the marriages
which would be solemnized under this
Bill. I de not want that. I do not
want that any marriage. solemnized
under this Act should condemn all the
sacramental marriages or all the Hindu
marriages. or Muslim marriages or
Christian marriages.” Therefore, I am
very much opposed to registration of
such marriages under this Bill as are
valid today. I shall give the reasons
subsequently. My main complaint is
that the Government have not been
fully alive to the situation. During
the last seven years, Government haye
been preoccupied. with other matters.
But, these vital matters which go to
the root have been ignored by this
Government. 1 have been crying
hoarse in this House. My voice is
feeble and it has not been heard
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We should have a Ministry for social.
reforms. We should have a Ministry"
for the nation-building departments.
These matters are very very important.
It is not that I am condemning the
hon. Law Minister. I have read his
speeches in the Council of States in
this matter and I have heard his
speeches here in this House. [ do be-
lieve that the hon. Law Minister
brings to this subject a mind which is
full of social reform ideas. At the
same time, it is entirely different from
that of a Social Reform Minister. If’
a Social Reform Minister had piloted
this Bill, he would have seen that all
these things, which are required for
bringing about uniformity in this
country, for strengthening this:
country, for bringing about the
solidarity of this country, are-
not ignored. What do we find in.
the Bill ? What do we find in the
policy of the Government ? During
all these s>ven years, I have not seen
the slightest attempt made by this.
Government, to encourage inter-caste:
marr ages what to speak of bringing
about such marriages. 1 hold that
inter-cast> marriages, inter-provincial
marriages, are the greatest props on.
which you can build a strong nation.
I do hold that if in the Punjab 2 or-
3 lakhs of marriages could be brought
about between Hindus and  Sikhs, who:
do inter-marry. all these questions of
Punjab, between Hindus and Sikhs:
would have been matters of the past..
Similarly, I hold that even in olden
India, if we had our own way, we"
would have allowed inter marriages:
and there would have been no difficulty..
So far as the Hindu community is con--
cerned, it has got a capacity to absorb-
all other religions. So far, so many-
nations with so many religions have:
come to India and they have all been.
absorbed by Hinduism. I have no-
doubt in my mind that if proper steps:
had been taken by the old Government,
this Pakistan would not have come-
into existence. During these seven-
years, what attempts have been made"
by this Government to uproot wrong
customs and to introduce inter-caste-
marriages? Nothing has been done.
If this Bill had been brought from that:



8037 Special Marriage Bill

[Pandit Thakur Das Bhargava]
Sstandpoint, my humble submission is
that we would have got nearer our
goal as envisaged in article 44 of the
«Constitution. In that article, we have
put our dream into words. It says:

“The State shall endeavour to
secure for the citizens a uniform
civil code throughout the territory
of India.”

I shculd have thought that at least
‘when the Special Marriage Bill was
brought, it would be such as would be
-acceptable to the all sections of the
House and that there will be no diver-
sity in the provisions of this Bill and
the provisions of the laws which
govern the Hindus, Muslims, Christians,
‘etc. Suppose 21 is regarded as the age,
<an this apply to the whole of India ?
1 think, not. Suppose the Indian
‘Buccession Act is made appli-
cable to persons marrying under
this Bill, would all the Hindus accpet
the Indian Succession Act? Similarly,
there are many other provisions. Bet-
ween the Hindu Marriage and Divorce
Bill and this Bill, there is a lot of diff-
«erence. On the question of divorce,
we have got conditions which apply
there, but do not apply here; and wvice
versa. May I humbly ask: are we
going in for a common civil code. This
Bill may apply to 3000 or 4000 or more
people ?  Will this be the code which
will be acceptable to 30 crores of
Hindus? I you want reform, if you
are after a common civil code you
must see that the code that governs
30 crores of people has got all these
desirable things enacted into it which
may ultimately form the basis of the
common civil code. Otherwise, there
is no chance of our gettlng any nearer
the uniform code.

What I was submitting is this. The
«other Act, this Act of 1849 was passed
in five minutes.  This Bill which ap-
plies to a much smaller number of
people should not have taken more
‘than half an hour in- this House. If this
Bill were as a matter of fact confin-
ed only to those persons who belonged
1o different religions who wanted to
‘marry, it would not-have taken much
time. - But, the background is different.
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The background is this. Since many
years, Hindus having advanced views,
and even those who have no advanced
views, are chafing under conditions
which are unnatural. It is quite
right that not only ladies in this
country, but many men also want
that more ventilation should come into
the Hindu law.

It was, therefore, that the Hindu
Code Bill was brought in this House
and debated for a long time. Now,
the real question at issue, why we
want more days, why everybody wants
to speak, is that the question of divorce,
monogamy and many other allied ques-
tions which really applied to the other
Bill also crop up here and are being
debated here. May I humbly sub-
mit one point before I proceed further
and thus intensify my complaint
against the Government in this matter?
It is this. If the hon. the Law Minis-
ter was allowed to have his own way
and he wanted to bring in a Bill of
this nature and had brought it as a
Minister for social reform, I would
have been very happy. I am very
glad that the hon. the Law Minister
said in this House on the last day
when the other Bill was on the anvil:

“It is about economic independ-
ence...So far as Government are °
concerned, economic independence
not merely for men but also for
women is their objective. There
is no doubt about it. So far as
women are -concerned, most of the
speakers who have spoken about
it think that economic independ:

ence i8 obtained if the daughter
shares in the family inheritance.
That will not do. One of the
speakers pointed out that in con-
nection With marriage the economic
independence which is desired is
this: the wife must come to share
with the husband the husband's
' property. 1 would also say that
the husband should share the pro-
perty of the woman, that is, wife,
Both should share the property.
It is no use talking that women
are the slaves of men in some
‘places and in other places the men
‘are the slaves of women. - These
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exaggerated statements carry us
nowhere. So we have got to take
the picture as it is, with all its
bright spots and with all its dark
spots and try to change the out-
line of the picture in such a way
as will conform to our accepted
notions of what is right.”

Then, Sir, I intervened and said as
follows :

“May I know whether efforts
will be made to give practical
shape to the views which the hon.
Minister has given—that the hus-
band and wife should share to-
gether the property?”

Then Shri Biswas said:

“That is my view. In fact, I
was wondering if I should not
have a general law which will
apply not merely to Hindus but to
all, and whether there should be
a marriage where there is equal
distribution of property between
the partners. That is in my
mind. I have been thinking
about it

Now, Sir, he will go on thinking
about it without acting up to it. When
both Bills are before the legislature,
he has not put in this very thing
which was uppermost in his mind and
which will settle all questions between
man and woman in this country. Be-
cause he is the Law Minister, the Bill
goes before him and as a Law Minis-
ter he goes into the law and he can-
"not inject hisown social reform views
into this Bill. My humble submission
is this. This is a constructive sug-
gestion which I made long ago in this
House when the Hindu Code Bill was
being discussed and 1 am submitting
it ‘now for the serious consideration of
the whole House and the whole country.
In my humble view, when persons unite
themselves in thelr bodies, in their

< hearts and in their souls, they should
be united in property also. By the very
act of marriage, all the properties
which the husband or the wife posses-
sed should become joint and the ear-
nings should be joint and they ought
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to be shared jointly. If this is accept-
ed, then the question of economic in-
dependence goes away. My humble
submission is this: make any law
in this country, make this divorce as
easy as possible; yet the real ques-
tion will never be solved. It is a
question of economic independence.

I can understand it when Sitaji
said :

Pe gorfe e e foe e Pae g
afrer qEw § wale &1 T g |

‘Measured is the contribution made
by father, brother or son. Who is there
who will not worship the giver of what
is unmeasurable.’

This has been the philosophy of Indi-
ans. Now, Sir, times have changed. If
you want that there should be peace
in this land, if you want that the
ladies in this ocuntry should rise to
the full stature of womanhood of which
they are capable, if we want that
better men should be born in Inida,
we should see that the ladies get eno-
nomic independence and beccme fully
self-reliant. This is the angle from
which I suggest marriage laws should
be viewed. We should see that by the
very act of marriage, the husband and
the wife will become joint partners
in the properties that they.have. Sub-
sequently, their earnings will be joint.
Now, what would happen? We have
heard so much about divorce in this.
House and we are hearing it outside
also. In a divorce, in my humble
view, in India, it is the woman who
suffers, not the man. I cannot under-.
stand why it should be said that
ladies want divorce. As a matter of
fact, ladies are contending against the
tyranny of divorce. No lady wants to
go away from her husband; her
children and her home. - It will be
merely a house if no lady is there. If
the lady is there, it will be a home.
Therefore; I submit that so far as
ladies are concerned, I .cannot think:
that they should be in favour of
divorce if they consult their own:
interests. :
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[Pandit Thakur Das Bhargava]

I belong to a very orthodox section
of the Indian community. About thirty
or more years ago, we passed a
resolution in our brotherhood that
widows shall be allowed to marry.
Though the Widow Remarriage Act
existed from 1850, it had no effect
whatever and no widow  ever
married. We allowed it and so far
there has been only one or two marri-
ages. Even if you allow divorce, I do not
think many divorces will take place.
1 have got no fear in this matter. I
want to submit: why should condi-
tions be allowed to develop in such a
manner that there will be many
divorces? If the man becomes a joint
owner with the woman from the very
start, and then they begin to earn
wealth, jointly, there is no difficulty.
This is not a question of inheritance
to whichk I will come subsequently.
This is a question that to start with
when a person marries, he and his
wife become co-sharers. Now, this
suggestion was made by me in 1949.
Subsequently it was accepted by very
emninent men like Dr. Pattabhi Sita-
ramayya, Bakshi Tek Chand and
many others. I do not take the credit
of being the author of this sugges-
tion. In fact, I should not have said
that in your face; it was you who
in a casual talk remarked like this
and 1 then took it up and did my
very Dbest to think about it and
develop this point. My humble sub-
mission is that I make it most seriously
for the consideration of the House,
that if in these two Bills we make a
provision like this, then we will have
solved the entire problem. And we
would have raised the stature of
women. I cannot think that any
woman can be happy when she is
economically dependent on her hus-
band or her son or her father or any-
body else. The old theory of perma-
nent dependence of women on male
relations stands exploded today.

Mr. Deputy-Speaker: The hon.
Member's suggestion seems to be that
as soon as a man is married, he must
give half the property to the wife, so
much so that the husband will not
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lightly do away with her; but it he
divorces her, she will walk away with
half the property.

Pandit Thakur Das Bhargava:
Exactly. This is your own suggestion.
You have only forgotten your own
child. That is the difficulty.

My friend, Shri Algu Rai Shastri is
not here. When I mentioned it to him.
he told me that in the Sapta Padi
which Hindus observe at the time of
marriage the recitation of the first
padi is like this: ‘Let us both begin
to arrange for the materials of exist-
ence’ and in other padis......

Mr. Deputy-Speaker: It is Isha. It
means ‘Let me maintain you. For that
take the first step’.

Pandit Thakur Das Bhargava:
Similarly, when you look into the
others, it will appear that marriage is
concerned as a companionship for
earning wealth, for producing children
and for bringing prosperity to the
family and the nation at large. That
was the ideal of marriage and that
ideal of marriage has not been for-
gotten by any of us. I maintain that
even now, in these days, the Indian-
home is not less happy than any other
home in this world. (Interruption). I
hold that even today ‘the women in
many families are really <queens.
Acharya Kripalani declared the truth
almost in a joking way that husbands
were henpecked.

Acharya Kripalani: I did not say it
as a joke. I was very serious when
1 said it.

Pandit Thakur Das Bhargava:
He says he said it seriously and I
take he said it seriously. This is
essentially’ true of any ordinary
Indian home; the woman is the queen.
1 want to make her a gueen not of
bemulki Raj but a real queen where
she is herself also on a terra firma
1t is true that Hindu society does nof
enjoy the provisions of divorce ir
her laws. At the same time, I know
of many ladies who are in greal
difficulty. Sometime ago when thi
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Hindu Code Bill was being discussed
here, some ladies came to me to can-
vass my support for their point of
view of ‘anti-Hindu’ law. There were
five of them; one was a young girl
and the ‘others were old married
ladies. When they came to me, I told
them: ‘Why ‘have you come to me?
You know my views already’. They
said: ‘No, we want you to vote against
the Hindu Code’. I said, all right let
me examine the question with their
help and further told them, that so far
as the old ladies were concerned I
would just note down the addresses
of their husbands and would write to
them that they shoulq marry other
ladies. I asked them whether they
would wish me to do this and would
they like to be bound by the replies
of their husbands. In effect my ques-
tion to these married ladies was: Do
you want monogamy or not? All of
them unanimously said: if monogamy
is allowed under the Code, we are all
for this Hindu Code.

There was another young lady,
about 20 years or so in age. She was
very beautiful, and was very educated,
and when I asked about her, then
those ladies around her told me that
this lady is deserted by her husband,
that she was not being looked after.
Three or four years ago she was
married and the husband has got an-
other wife. Then I asked them, what
solution they had for cases like this.
They said: “It is unsoluble fate; what
could they do”. In truth there is not
one daughter of mine like this. There
are thousands and lakhs of such
daughters who are in a similar situa-
tion. 1 did not tell them my solution
of this problem. Ultimately they
agreed with me that the real solution
is that she should be allowed to have
a divorce from the husband. When
we come to these practical difficulties,
we realise this. I am also bred up in
the same traditions as my other hon.
friends, and if I am in favour of
divorce, I am in favour of divorce
because I look to the realities. I also
think,—if you look at the .cherished
ideals of this country,—that so far as
marriage is concerned, it ought to be

199 L.S.
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indissoluble. Marriage should be a
permanent union. And I should think
that &ll the ladies who are sitting

"here—I am voicing their views—want

the same thing that I want. But at
the same time, we cannot shut our
eyes to the actual realities of the
case. A man marries a girl today,
and after a week deserts her. What
happens to the woman?

Mr. Deputy-Speaker: Cannot he
marry another wife under this-code?

Pandit Thakur Das Bhargava: When
the Hindu Marriage and Divorce Bill is
passed, I will then see what happens.
So far as this Bill is concerned, I am
making a serious proposal to this
House. First of all, let us pass the
other Bill, and then we shall come to
this Bill. If, in the other Bill, we
make provisions which are absolutely
just, which are such as go beyond the
provisions of this Special Marriage
Bill, and where women get more
rights than under that Bill, where is
the question of registration? I do not
want that so far as the Hindu
Marriage and Divorce Bill is con-
cerned, a woman should get less
rights than she is getting here, and
I am ready here and now to say that
she will get more rights. We are
thinking of the Indian Succession Act.
I do not know how many Members of
this House have read the Indian
Succession Act, and how many of
them do know what the provisions of
that Act are. I may take more time
it I go through those provisions and
try to show that it is a wrong thing
to be governed by the Indian Succes-
sion Act, so far as the Hindus are
concerned, but so far as the Muslims
and others are concerned. In fact my
apprehension is that all the members
do not know what the Indian Succes-
sion Act is.

Shri Gadgil: When the new Act
comes into force, it will be all right
and be on a par with the same pro-
visions, but those who are already
married according to Hindu rites, if
they want to secure thre advantage of
monogamy, then, they must get
registered.
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Pandit Thakur Das Bhargava: Then
it comes to the same question: poly-
gamy will be taboo under the new
Bill. Let us pass the other Bill
earlier. That is the only question.

Shri Gadgil: Those who are married
already—what about them?

Pandit Thakur Das Bhargava: Those
who are validly married already have
nothing to lose. If the Hindu Marri-
age and Divorce Bill is passed, it will
apply to them, and give them full
advantages of monogamy, divorce_and
succession. In regard to marriages
which have already taken place and
are invalid on account of the absence
of a provision which we are now
making under clause 4, they should
all be validated. All those marriages
which come under clause 4 of the old
Act should be validated. I do not
want that any child born of that
marriage should be regarded as
illegitimate. Mahatma Gandhi married
his son with the daughter of
Shri Rajagopalachari. They did not
belong to the same caste. Swami
Shraddananda gave all his daughters
and sons outside his caste. Bhai
Parmanand did the same. Thousands
of others - married this way. I in-
clude myself in this case: I got my
boys married not among ‘Bhargavas’.
We knew the consequences; we also
knew what we were doing was per-
fectly right. It was in the national
interest what we were doing. At the
same time, I know the marriages of
all of them are all right now. Such
marriages as took place between 1872
and today, or between 1923 and today
and which are good according to the
present section 4,—they should all be
validated as all inter-caste marriages
were validated by Act XXXVI of
1949. I have no doubt in my mind.
In ¢he old Hindu Code which Dr.
Ambedkar placed in the House, at
page 21, the only proposal was to
validate certain kinds of marriages.
There was mo proposal for registra-
tion of the entire marriages which
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are valid according to the Hindu Law.
There was no proposal like this. The
present one is a new proposal which
is astounding. Therefare, I may sub-
mit that this Bill is misconceived;
the approach is not right; it is
entirely wrong. Those who are res-
ponsible for this Bill did not visualise
the circumstances and the reality of
the situation, because there is no
social reform involved in it. They
look at it from the pedantic point of
view, and only from the legalistic
point of view to which I object.

I want marriages to take place
between the persons belonging to
different religions. We ought not to run
away from those marriages; we ought
not to outcaste and ostracise those
people. They are our own people and
have married under the law of the
land. We will just treat them as our
own brethren. We are not going to
‘have an atmosphere of hatred so far
as they are concerned. This is the
proper approach.

Shri Tek Chand was very eloquent
when he was referring to certain
procedural matters and rightly so.
What is this: if a person belongs to
Punjab, and he goes to Calcutta,
Bombay or Madras and resides there
for fourteen days and becomes enti-
tled tc solemnise a marriage there.
This is really conspiracy of the law.
He rightly put it in more emphatic
terms.

Now, I have got no time to go
minutely into the detailed provisions
of the Bill, and I will not go through
those particular provisions at great
length, but still, at the same time, I
will submit that so far as this section
is concerned, which I was just touch-
ing upon,—section 10—it has not been
properly looked at. Fourteen days are
allowed, and then thirty days for
finishing up, whether all the proceed-
ings have been furnished or mot. We
are looking at this matter as if we
should run away saying that “nobody
likes it and nobody should be allowed
to pry into it”. This is a travesty of
law. This is deceiving the law. It is
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committing fraud upon law, to say
that  the objections will not be
allowed or properly investigated.

Shri Venkataraman (Tanjore): Is it
not the same thing as the existing
law of 1872?

Pandit Thakur Das Bhargava: Then
why did we pass the preamble
of our Constitution? Why did
we say, we shall have social
justice in our Constitution? I want
fhat there should be no hide and
seek. I want the objections to be
properly gone into and thoroughly
investigated. Then, I will treat all
persons married under the rural laws
as equally respectable. I do not want
that atmosphere to grow where a
person should think that if a person
marries under the present Bill he is
doing something dishonourable or un-
just.

I now come to a very important
point. Yesterday, my friend was com-
plaining that in a matter like this, the
provisions contained in section 24
and 25 are not enough. I looked into
those provisions, Mr. Venkataraman
was raising the objection that no other
person should be allowed to raise
objections on the grounds which are
mentioned in section 25 and it is only
the husband or the wife who can
complain and sue under that provi-
sion. I can understand that. When
you look to the provisions of the
Indian Penal Code—kidnapping, ete.,—
if the girl is more than 18 years of
age, really the gravamen of the
offence is not there, and as a matter
of fact, the complainants cannot
pursue her. If a woman of 18 years
wants to run away, there is no law
which could restrain her from doing
so. This is perfectly right, but I say
that under section 25, any person can
bring a petition of that nature. If it
is true that all persons are given a
right to make a petition for annulling
the marriage or for a void and void-
able marriage, if every person is
allowed, this right is not restricted
to the husband ang wife. I fail to
see that it can be a fair reply to the
argument of my friend Shri Tek
Chand when he says that so far as

21 MAY 1954

Special Marriage Bill 8048

Marriage Officers are concerned, they
should also be given power to decide
other matters. This, I should say, is
a very difficult matter. I should think,
for ordinary purposes, it is the parties
to the contract that are interested in
either annulling or performing it or
taking the consequences. But, this is
not a matter of that contractual type.
It is a matter which relates to the
society, which relates to the nation,
which relates to everybody and, there-
fore, we have allowed the Marriage
Officer to hear objections even from
persons who are not parties to the
contract. This is the reason why, in
section 25, we have allowed other
persons to pry into the private affairs
of the couple. Either you restrict it
there and only allow the husband and
wife to bring petitions; or, if you think
that it is a matter of great national
importance, then the Marriage Officer
should be allowed to go into all the
questions and stop improper marriages.
The question of fraud and coercion
should be gone into at the instance of
other people at this stage also, be-
cause after the mischief is done there
is no use saying that this man made
a mistake. It is a matter of vital
importance to the girl and to the
family and I should think that you
should accept the principle that per-
sons other than parties are also
allowed to look into the matter or
bring objections—they should be
allowed to do so in both places. It is
not fair that at one stage they are
allowed and at the other stage they
are not allowed by implication,
though they are allowed by law.

I wish to make few more submis-
sions, one about the age and the other
about the prohibited degrees as also
about joint family or Indian Succes-
sion Act. So far I have not touched
the provisions of the Bill. I shall be
very brief.

Mr. Deputy-Speaker: The ‘thon.
Member may have his chance when
the clauses come.

Pandit Thakur Das Bhargava: I will
only touch on the prohibited degrees,
age, the effect on Hindu Undivided
Family and the Indian Succession Act.



8049 Special Marriage Bill

Mr. Deputy-Speaker: You can come
to them later on when we take up
the clauses.

Pandit Thakur Das Bhargava: If you
think I have taken much time, I will
stop.

Shri Jawaharlal Nehru: Sir, you
were good enough to observe yester-
day that it would be better if those
Members who have not had much of
a chance to speak during the session
could have a chance on this occasion.

Mr. Deputy-Speaker: We have
practically finished.

Shri Jawaharlal Nehru: I was going
to say, Sir, with all respect, that I
entirely agree with your desire to
give this chance to Members in this
way; and, I would not like to come
in the way of others who have a
special contribution to make on this
subject.

Now, 1 do not propose to take much
time of the House but I have been
urged to say something and I think
1 should not restrict myself on this
occasion. The urge will not take me
to any analysis of the various clauses
of this Bill. I do not propose to go
into them but just to express myself
in regard to a few broad aspects of
this Bill.

First of all, this Bill, of course, is a
separate thing and does not form part
of what is called the Hindu Code
series of Bills. It is an entirely sepa-
rate thing. Nevertheless, it is, of
course, connected with the various
changes. that it is sought to bring
about so that it may be considered,
broadly speaking. as a part of that
approach.

During the last many years we have
been—we, meaning this House and
its predecessors—considering this
matter in various shapes and at least
on two or three occasions I gave an
assurance to this House that we will
expedite these matters. But, somehow
or other, my assurance did mot pro-
duce much effect on the situation:
and, in spite of our wishes in the
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matter, there was and there has been
delay. It is true that in a matter of
this kind one cannot rush through and
one has to give every consideration
to various viewpoints in this House
as well as outside. Nevertheless, it is
rather unfortunate that there has
been such considerable delay. There-
fore, it is a matter of peculiar satis~
faction to me that we are at last
coming to grips with these problems
in the shape of this Bill and one or
two others that are following.

I am not a scholar enough to dis-
cuss the niceties or the fundamental
points of Hindu law. But, I have
dabbled in some broad studies on the
subject of law and custom and his-
tory and cultural developments and
my own conception of Hindu society—
as I have gathered it from such read-
ing as I ‘have indulged in—has been
that it was always a somewhat dyna-
mic, that it was not a static, concep-
tion, an unchangeable conception. In-
deed the mere fact that in a sense
that conception has lasted for a long
time is due not to its static character
but to a certain dynamism in it which
adapted itself to changing conditions.
Gradually, it became rather static,
whether in the further development
of the caste system or in various
other ways. I believe that it was due
to the introduction of this static
character that made the Hindu society
weak in this country and gradually
made it completely—if I may use the
word with respect-—stagnant socially
speaking, in spite of many admirable
qualities and principles which it
followed. Oddly enough, it was a
gradual process of becoming static for
hundreds of years and the final seal
was set upon it with the advent of
the Britfsh government in this coun-
try. Previously, whenever we talked
of Hindu law we always talked of
Hindu law and custom. Now-a-days
one should not attach much value to
odd customs; it is confusing. Never-
theless, it was always Hindu law and
custom which meant that custom was
gradually changing Hindu law. That
is, as conditions changed customs
developed and they affected the law
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in practice, whatever it might have
been in the ancient texts here and
there. Of course, so far as the
ancient texts are concerned, there are
so many of them that one can quote
scripture for any argument and
enough. Anyhow, the coming in of the
British power, as I said, made the
whole conception static by codifying
it, codifying it with the help of the
most conservative sections of the com-
munity they could find. Naturally, if
you try to go back to the written word,
it did not allow all the changes that
had developed and that were develop-
ing and so they codified it in a way
which might have been suitable a
thousand years earlier and all that
could not be changed except by legis-
jation as we are trying to change it
now. That is to say, the British were
not interested in it this way or that
way, but they were only anxious to
have some kind of peace in such
matters so that they could carry on
their process of exploitation or what-
ever you may like to call it. So, the
coming of the British power suppres-
sed this dynamic element in Hindu
society. In fact, it made it unchange-
able except by legislation and in the
early days, of course. there was no
kind of legislation. What I venture
to say is that the essential thing that
kept Hindu society going has been a
certain element in it. a certain capa-
city in it, to adapt itself to changed
surroundings and to change. It is
apparent that society changes. We
live in an age which is completely
different, if I may say so, from the
pattern of age of our fathers and
grandfathers. I do not say that there
are not certain fundamental principles
which may be considered unchange-
able; I do not challenge that. But, so
far as human relationship and the rest
are concerned. to imagine that they
are unchangeable although everything
else may change seems to me to be
wholly and totally illogical. There-
fore, society and organisation of
society must adapt itself to the
changed environments if it is to sur-
vive. And, Hindu society, 1 think,
survived to a large extent because it
had that capacity to adapt itself. But,
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apart from the legislation that you
may enact, it has, because of various
factors, lost that capacity. Therefore,
it becomes essential that the only way
of doing it is by way of legislation.
It is no good going back to the
written word of a thousand years or
three hundred or five hundred years
ago which were once respected but
which took into consideration the
conditions then existent. Obviously,
conditions of life have been enorm-
ously changed everywhere; in India
too. Therefore, that argument has no
great force. Most of the world’s
greatest sages and writers have laid
stress on the fact that the mere fact
that a thing is old does mot make it
good and the mere fact that a thing
is new does not make it bad. We have
to consider it in terms of the present
day, in terms of the principles and in
terms of society as it has developed,
apart for what had been wanted to
develop. We have gone through a
process of political revolution in this
country, resulting in Independence.
We are going through a process of
economic change. We have gone
through it and will go through it more
and more rapidly. There is another
aspect, which is equally important, and
that is social change, and if you take
society, it is an integrated whole. I
do not think it is possible for you to
think in terms of political change
ignoring economic change, ignoring
social change. Most people now admit
that economic change is as necessary
as political change. We all work for
that now, but some pcople seem to
think that ‘social’, using the word in
a narrower context, change is some-
thing entirely different from political
and economic and can be kept as a
close preserve, as an unchanging thing.
I submit that this is not the right
outlook, because life is an integrated
whole. If you change the political
context, if you change the economic
outlook of it, it invariably follows that
the social context also changes,
whether you wish it or not, and even
if you do not wish it, it changes
gradually through discomfert, conflict
etc. which compel you to change it.
Therefore, a true revolution in a
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country must take into account the
political, thhe economic and the social
aspects of it all together. We may
differ as to how to do it, but it is
the first question broadly one has to
take up now. The person who con-
siders himself a political revolutionary
and in the economic sense or in the
social sense, if I may use the word
without meaning any ill, a reactionary
or anything conservative, is not an
integrated person; he lives in com-
partments, something of the type of
Jekyll and Hyde business, a bit here
and a bit there and will not fit in.
An individual may be that and it will
only cause some inconvenience and
heart-burning, but if society functioas
in this way, it is bad for society to
keep on these compartments or keep
on the social aspects as untouchable.
Take even this problem of  untouch-
ability. I cannot quote the sacred
books, but many people hold that the
sacred books say that this was
enjoined on them—many of the things
which are related to untouchability—
but we came to the conclusion long ago
that not only. was it unjust and must
be done away with, but, as Gandhiji
repeatedly said, that if Hindu society
must survive, it also must put an end
to untouchability, that is to say, this
important social change became
essential. Even apart from the justice
of it, apart from the question of fitting
in with the present day things in the
country, it became essential even from
the narrower point of view of the
Hindu society that it must fit itself
into the changed conditions. That
argument and that manner of think-
ing has to be applied to other problems
of human relationships also. After all,
the biggest problems of the world are
those of human relationships, whether
it is relationship of one individual with
another, of one individual with a
group, or ome group with another group.
I think that argument might include
every kind of relationship, whether
national, international, individual or
whatever it is—group with a group is
international—and this problem of
human relationship is. of high import-
ance and we must think and consider
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how, in the world as it is or India as
it is, changing before our eyes politi-
cally and economically, can we stop it.
Whether we try to stop it or not, it
does change, and we must come up
and catch up to these changes. So far
as this particular Bill is concerned, as
the House knows, it is a permissive
measure; it is not forced on anybody’s
throat. It is a permissive measure
and it is quite essential to have per-
missive measures as a half-way house
to other measures that you may take.
You allow people to do it without
forcing it and when at a stage it is
established, you take another stage. I
do not propose to say anything about
the clauses of the Bill. I think that
as the Bill has emerged from the
Courncil of States, it would be desir-
able to make alterations or amend-
ments here and there, not to any big
principles but in regard to procedure
and other things it is desirable, and
when the time comes and if I think
it necessary, I might say a word or
two about those changes. This is mot,
we all know, any kind of a party
measure. It is a measure affecting all
of us. The Bill affects not Hindus
only, but is permissive for anybody,
Jbut I referred to the Hindu aspect
because that aspect comes up before
us repeatedly in this and other matters.

I welcome this Bill,

11 AM.

Shri Gadgil: I have heard an excel-
lent contribution made by the Prime
Minister, as also some remarkable
speechres made yesterday. The ap-
proach to this very vital' question has
been critical, constructive, and, may I
add, also cynical on the part of some
of our friends on this side. Although
the Bill is permissive and the scope
of discussion can be legitimately con-
fined: to those few things which have
been affected, yet you have been good
enough to allow a sort of general dis-
cussion on principles and philosophy
of marriage and divorce. I want just
to mention that it is a good thing that
after all we are agreed that there-
should be an institution of marriage..
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Although Acharya Kripalani would
put the age roundabout 35,—I do not
know how he fixed that particular
figure, but probably it indicates the
fact that his first adventure or mis-
adventure in marital sphere syn-
chronised at that age............

Acharya Kripalani: It is wrong
chronology. I made a good choice but
I waited till about my 48th year to
have some wisdom. In Bengal people
have no wisdom and they repeatedly
go on making experiments.

Shri Gadgil: If that expression
corresponds with the wisdom he has
just referred to, it will be roundabout
50, and in that case, the question of
over-population will be finally, effec-
tively and completely solved.

Mr. Deputy-Speaker: As far as
possible, any personal references,
direct or indirect, should be avoided.

Shri Gadgil: All this has been said
and done after consultation. The point
is that still the devoted marriage is
not out of style or fashion. All our
efforts must be made, therefore, that
marriage should be a life-long policy,
a life-long affair, and in order to
secure maximum happiness between
the parties concerned, it is desirable
that it should be one based on mono-
gamy, with some provision to give
relief in cases which are really hard.
So far as the discussion that has gome
up till now is concerned, many things
have been said and I almost thought
that marriage has come to be looked
upon as some waiting room where
there is free entry and free exit; and
nobody knows how long ome is to stay
with another, but I think the man and
the woman and the society are the
three things concerned in ‘this busi-
ness. So long as we accept marriage
and family as the two solid institu-
tions on which society is based, it
hehoves us that we should treat this
question with the seriousness and res-
ponsibility which it deserves.

[SHRIMATI KRONGMEN in the Chair]

Now what should be the age, what
should be the provision, this, that and
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the other, are matters which can-
not be thought of in a mere vacuum.
Now the good old approach by the
rishis was an approach which was
thoroughly consistent with the social
background. Now the social back-
ground has changed. Let us therefore
see what is the pattern of life we are
now leading, what is the marital
status and general situation in this
country by reference to figures that
are available from the Reports of
Census in India and then consider in
what way we can progress.

The first point that I want to urge,
Madam, is that the pattern of life
that we lead has considerably under-
gone a change. Gradually there has
been urbanisation on a greater and
greater scale of the population. In a
village where practically everybody
knows every other person, where the
social discipline although unwritten is
very strong and effective, where public
opinion is integrated and vigilant,
many things which we see happening
in the urban areas do not happen.
Whereas, in towns the situation has
chranged. We have in this country
73 cities having a population of more
than one lakh and about 485 towns
with about 20,000 and more of popu-
lation. In big towms like Bombay,
Calcutta, Bangalore, Poona and others,
life has come to this that you do not
know your neighbour, who stays in
the next flat and you go all out of
the way to visit a club miles away
in order to have some social inter-
course with other people. Now that
is not the thing one meets with in a
village. In a village, as I said, public
opinion is very much integrated and
vigilant; the parents are there, they
meet each other and practically a
marriage can more or less be as-
certained much earlier than when it
actually takes place. When we come
to a cosmopolitan city, where educa-
tion is on a very large scale, there
is not that social miliew which we
have in a village with the result that
boys and girls of different strata of
society, of different communities and
different religions mix. It is to. meet
those - zequirements, to provide ade-
quately so that social stresses and
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tensions will be less that some sort of
legislation is absolutely necessary.

There is another matter which one
has to take into consideration. As I
said, man, woman and society are the
three things which must behave in
such a manner as to create a climate
in which maximum happiness in life
is possible. The strengthh and the
courage of the man, the grace and the
balance of the woman, together
secure the dignity and stability of
society.

agT FHS FAST 97 |
qgar Fweq famfa o n

The kamal gives beauty to water;
water gives beauty to kamal and both
together give grace to the lake.

Similarly, if we accept the idea
that marriage should be a life-time
business, not a partnership at will
which can be put an end to whenever
one party or the other is dissatisfied,
then it is for us to evolve such social
institutions, such a social system of
discipline, such a legislation as will
secure this great objective.

Now, so far as this particular Bill
is concerned, as has been said, this is
a permissive Bill. For those who are
members of the Hindu society, there
is the other law, or the proposed legis-
lation that will govern then. This is
really meant to be—although it can be
taken advantage of by people who
belong to the Hindu religion—used by
persons who do not belong to the same
faith, to the same religion or to the
same community. Now we are pro-
gressing and if it is agreed that in
this matter there should be no sense
of frustration at thre initial stage, no
sense of frustration while the wedlock
continues, there should be no sense of
frustration when the deadlock ends.

So far as the initial stage is con-
cerned, we have to take into considera-
tion, as I said the other day, the great
progress made by women in education.
Indian women have come into their
own: we cannot disregard that fact.
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Shri V. G. Deshpande: What is the
percentage of literacy and education?

Shri Gadgil: Whatever it is, the fact
that she has been given a vote has
added to her self-consciousness. She
has become confident and believe me
when I say that no woman will take
things lying down if man misbehaves.
Therefore, it is to the greater advant-
age of the society, if along with politi-
cal equality we add social and econo-
mic equalities as well, so that there
will be greater initiative in our
women to add to the glory, and I
should say, dignity of our country.
So, there must be as wide a field for
boys and girls to choose their partners.
What is the good now of contending
that the girl should marry within the
caste, this, that and the other. These
restrictions ought to go and they are
going. But if they go in the way in
which things are developing, it will
not be good. As I said the other day,
it is the responsibility of those who
are leaders of social thought and con-
duct that they should direct social
affairs in such a manner that what
follows will be consistent with what
we desire and we do not meet with a
situation in which we are completely
unprepared. I am, therefore, of the
view that the girl should be free to
marry whomsoever she chooses after
the attainment of the age of 18. In
this particular Bill, the age has been
raised to 21. At the age of 18, if a
boy or girl belonging to different com-
munities develops a sort of love with
one amnother, they can live togather;
nobody can prosecute them because
both of them are majors. (An Hon.
Member: Calf love). If the boy goes
away with the girl, it is not abduc-
tion because the consent of the girl is
there; it cannot be kidnapping because
neither party is a minor. Look at the
perversity of the amendment effected
by the other House. If they live and
do not marry, nothing happens but if
they honestly come forward and get
married. the law will say ‘No. you
must attain the age of 21°. Just con-
sider this aspect. A boy of 18 can
alienate hig properfy, can mortgage.
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transfer or lease or do anything with
‘the property because he is the full
owner. He can fight for the country.
A recruit is accepted at the age of
18. You give him every power, even
‘to die for the country but you deny
‘him this simple right to choose a
anate who will be a life partner—a
thing which will give him complete
satisfaction and will bring out what-
wever is best and noblest in his mind;
consider this. Consider the social
tension and the sense of frustration
‘that the girls will have in regard to
such legislation.

People say that if the boy of 18 is
allowed to do this or that, he will be
a mere pulp in the hands of the girl
of 18. 1 have the authority of my
‘hon. friend Kripalani that most of
the men are pulp in the hands of
-women. It may be true; it may not
be true; it may be partly true and
‘partly not true....

Shri D. C. Sharma: You can give
your own testimony.

Shri Gadgil: 1 can confess but not
in this House.

An Hon. Member: The cat is out of
the bag.

Shri Gadgil: Yes, the cat is very
much out of the bag. So, so far as
this age is concerned, I am of the
view that instead of 21, make it 18.
As 1 said, the boy is quite good at the
age of 18 to alienate his property and
fight for the country. Do you mean to
say that there is mo sense of responsi-
bility in him? I do not quite agree.

Secondly, having given such free-
dom at the initial stage, we must see
that the wedlock continues as long as
possible and is not, as I said, an affair
in which they come together just to
‘part; that should not be the case. How
can that be secured? Cam it be by
passing a law under which. as sonn
as 8 marriage takes place, each
partner becomes entitled to half the
share of the property? You have to
consider whether that great and noble
conception of marriage should be <o
vulgarised by togging it with certain
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considerations in terms of rupees,
annas and pies. You have to con-
sider that. As was said by my hon.
friend, Pandit Thakur Das Bhargava,
marriage is a partnership not.only in
aspirations and achievements. It is a
partnership in which joy and grief are
equally shared. That partnership
should continue as long as possible
and the social atmosphere and the
public opinion as expressed from time
to time should be so conducive to this
that one should look upon marriage
as an institution which will continue
till the death of one or the other
spouse.

When I said something about the
marriageable age, I wanted to mention
one thing which I will mention just
now. Will you believe that today
there are about 1,33,000 widows below
the age of 5? That is the position.
In 1936 or 1937, when an amendment
to the Child Marriage (Restraint) Act
was brought, the Government was
dead opposed and I gave figures that
at that time, there were 1.20,000
widows below the age of one. Then, I
asked the hon. Home Member then:
‘Does this fit in with your idea of
Ghristianity—this fact that widows
should be there below the age of one’?
Government first opposed the Bill but
later on he came to me and said to
me: ‘Mr, Gadgil, whatever may be our
position, we are going to refer the
matter to the Select Committee’. It
was . then passed. What was the
result? The Census Report showed
that the percentage of widows below
fifteen was 9 per cent. of the total
married population. Today, it has
gone down to 7 per cent. If, as pro-
posed in the other legislation. the
marriage age is raised to 16 years or
18, it is for you to consider things
will further improve. I would rather
say that it should be 16 with the con-
sent of the guardian, but after 18 no
consent is necessary. The Census
Report will also show you' that the
age during which most marriages take
place is between 15 and 25.

There is another sociological aspect
of this. It is not merely that twe
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persons come together and prefer one
to another and get into wedlock. As
1 said, the consideration so far as the
society is concerned, is important—
much more important from the point
of view of economic progress of this
country. There is a particular age
during which a man works with full
vigour and initiative. All that is
affected by the system of marriage. If
you see the figures, you will find that
as the age group grows higher and
higher, there are more and more
widows than widowers. All these
things have to be taken into con-
sideration. Then, as I said, the general
social atmosphere must be such as
will be conducive, so to say, to make
the people feel that it is much better
to continue this lifelong partnership...

Shri D. C. Sharma: I do not think
that any census of widowers has been
taken in this country. (Interruptions).

Shri Gadgil: Widowers are much
better left to themselves because they
are complete masters of the whole
situation. The point is this: what
should be our attitude towards
divorce? We have adopted monogamy.
As I said, the other day, it must not
be confined merely to Hindus; there
must be one law established. We take
pride of the fact that ours is a secular
State. There must be monogamy
throughout the land. When this is
done, it is logical that there should
be some provision for divorce but
whether there should be....

Mr. Chairman: Order, order. The
hon. Member will remember the
difficulties of the Chair. There are
many hon. Members who want to
speak.

Shri Gadgil: If you can give me a
couple of minutes, I will close.

Mr. Chairman: 1 have already given
the hon. Member five minutes.

Shri Gadgil: I have nothing more to
say.

R 7 W ot (@fwy o wEw
g, pE g T 3t wEer § M
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Shri Punnoose (Alleppey): Is it a
fact that the hon. Minister was op-
posed to the Bill outside the Cabinet?

Shri V. G. Deshpande: Before he
became Minister.

Shri Biswas: The hon. Member is
referring to an opinion which I had
given regarding the Rau Committee’s
Report. That was an opinion which I
‘gave along with three colleagues of
‘mine on the High Court Bench. But
‘that was expressing, not any official
‘view, but our own personal view as
‘Members of the Hindu Community.
"And if I remember aright, the attitude
_which we took up regarding divorce
‘was this, that divorce has been in ex-
‘istence in other countries in the West
.and therefore the test to be applied
“is whether in those countries marri-
“ed life has been found to be very
"happy and that we ought to take
lessons from the experience of other
countries. And that is exactly what 1
pointed out in my speech the other
day, that our ladies should also profit
by the experience of other countries.

Shri K. K .Basu: There is an alle-
gation against the Minister that after
he has joined the Cabinet he has
changed his opinion. May we know
whether he stands by what he has
said?

Mr. Chairman: Order, order.

st g ww W A g
g, A o Paby W St amem
g g fomgls #hawg e @ o taw
®T # 3@ # Tade Pwwr @ g
ot agt @ anft w Pgar

Shri Biswas: In fact you will find
references in the Rau Committee’s Re-

port in many places to the opinions
-we had expressed in that note.

An, Hon. Member: You are consis-
tent.
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Mr. Chairman: The hon. Member
does not yield,

R 7 wer wt o oged afgweR at
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Shri Lokenath Mishra (Puri): is
there any such man in India?

Shri Nand Lal Sharma: There are.

Shri Lokenath Misbra: I want dir-
ections so that I may go to him.

Mr: Chairman: Will the hon. Mem-
ber address the Chair?

f 7 W Tt ;. gEtad, @EA
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ard # rEt =fed Pw @t wiaiie,
AR Fg aw & w A e 1
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aff ¥ P g m & @l e Terar A
oo g ot @

ot @t dear & ot 9@ & Tord AW B O
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at o awd ghewT d9w @ie &1 e
Ll

s fto Ao AT : AR ST AR S grEm A
Tt o |
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T T &, afFT SR AT IR & ’%
AW T AeT Al oW e @
A F S tod gEw Awt @A o
AT G Bt G A UG HEAT GIGAR
I ST e e g U
¥ o wgd ¢ T g0 @i segw uie
Aaad Nt i@ st & o
3 tod ofiwwer §° % A, gEge w1
ThAgT ¥4 @ a1g o wg ¢ T ogw |
 tow cdaw @ A &, @i e wie
A ¢ T o omw AR S@, |tw
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Taw oAy 94 @ i A A &
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Shri P. R. Rao: I want a clarifica-
tion.

Mr. Chairman: Order, order.

M aw ;&= A Rw
A 7@ oy @t g F LW |

AT @ wEd & Tw Torat @t wad
¢ ardw ®, teEr 9 & 1 few w
T 2 gx oo At w
qew #, oid #1 awew 0 FT g9 &
af ¥ P et @ Tt @ 3
B Perat w1 o &, Toar ot Pt v

4,

a4
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o &, qfw o Yot @ oy & Bow @
qw a8 et & 2 d° @ ®ewr g iF wer
F gt & R o # & T @ oA A
AT FT Je@dA T FE, Toar # ogw &+
ST T &F, T T a9 W gm,
g gl ft g At g

st awrw W AR (@ T E
TETED ;AW # AR ARE O § A
filmwg @ same ? A sgm g =
I A e oF A

sft Wy W T T oY WEs g
2 o A at T w7 o & we

Mr. Chairman: Two hon. Members
cannot stand at the same time. Order,
order.

Shri Bhagwat Jha Azad: Madam.
he cannot give that credit to us. 1
must say he is the nalayaq son; I am
not. He is responsible for the society
going to the devil.

st #to o fymiet : W@ ow @ Tl
a1 ¥ gEd @ e E

o d W@ o W A A
A AR B A & FT A 9@ W
FR e & o @i T A Wt e &
iy T TR @ IME & | g8 dad
oAt W w® R FETE A
7 gt @ wEw g T AW & ogar
% “ghaw Fitew T3 P

Shri Nambiar (Mayuram): The
scriptures are in the hands of devils.

st sy W wwt ;9 ogwEew Wt oAER
TSt 7 avt @ & et st Fte wvd
#1 A e e aea & @t A
T HT U T HEWA @A & 1 WS
fi ot P 7 swwitmar @ fad
ey g & 1 ¢F & owd @l |
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sft g W@ Tt ;w9 € Pw oA
w7 w1 T &, geted A A e b &
T atnt & wep Rt aw wet @ P gl
w1 & T wt anelt Perat @ o Pl
gat ofa @ o A g aned S @
Perdt A wgar & P v ot Awg A wai
w g Fw ¢ @ © o s @ A
=t @it dew & wmr aEe § o9
g ofed, gt & ot ftem &
i & Tw g9 gt awen § ot A
q 7

Mr. Chairman: The hon. Member
must conclude now.

Shri Nand Lal Sharma: One or
two minutes.

Mr. Chairman: No.
Shri Nand Lal Sharma: One minute.

Mr. Chairman: No. U will call an-
other hon. Member. The hon. Mem-
ber will resume his seat.

Shri Nand Lal Sharma: In one
minute I shall finish this point that T
have begun.

Mr. Chairman: Order, order. No. I
call the next speaker, Shri Raghubir
‘Sahai.

st vt T (o G-I O T
Taer agrg-gh) - wwER R gw faw
qvat g dfiw Pew @ wew ot ot & gt
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g & alt & Y = wnda s
W |
12 Noon

Shri Altekar (North Salara): 1 am
rather sorry that my hon. friend Shri
Nand Lal Sharma is not here in his
seat. He was just saying about some
persons quoting from scriptures but I
do not know within what category he
himself would come in. I claim {o
know at least much more than what
he can claim to know about
vedic literature, smriti litera-
ture, puranic literature from the . ri-
ginal texts. I would like to point out
that our society has been a dynamic
one. It has been changing from time
to time, adapting itself to the circum-
stances and this has been recognised
by our great dharmashastrakaras,
that is, those who have written the

smritis. I would also like to point out °

that in former times, women were
also admitted to studies, that is, the
upanayanam ceremony was quite in
vogue for them as for the boys but
in the time of Manu that was done
away with.

7w tew | ey
AhrTEERR:

That is what has been said by Harita.
They are not like sudras. Of course
later on there were certain circum-
stances by which they were denied
this right. But so far as women of the
twice born are concerned, he says that
they have got an equal right to get
the ceremony of upanayana performed
and that they should be taught the
sacred scriptures, But Manu has
denied that right in later times.

Some Hon. Members: Shri Nand Lal
Sharma has come.

Shri Altekar: Yes, I am glad now.
Manu has denied that, Therefore, there
were customs prevailing at different
times :nd those various customs and
rules of law were changing according
to the circumstances.

Shri Nand Lal Sharma: They were
changing according to the principles
laid dowm.
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Shri Altekar: Yes. Now, as my
hon. friend wants to know the princi-
ple, I would enunciate it for him in
the words of Manu himself:

afrepfam’ o @t el

It means, one should not follow the
pursuit of wealth and also desires and
yearnings of one’s own, if they go
contrary to the dictates religion. That
is the general rule. But he further
adds:—

o aragEies Wi fatgsedy |

Even what has been stated to bLe
dharma according to the rule of law
should also be discarded; but, under
what circumstances?

INEEF ASrATFHT T 1

If it does not conduce to the welfare
of society, and also if it is hated by
the people. Then even what is stated
as proper and correct according to
law becomes improper and should be
given up. (Interruption) I am not
going to yield. I would also like to
point out that if the people do not
like it, if it is not conducive to the
welfare of the society, it has to be
discarded. Not only that. OQur Magha-
bharata says:

et P amil’ s
PRI AFTE T FIEE], A N

What was once correct and proper
according to the rule of law and what
was declared to be illegal at that par-
ticular time may become exactly the
contrary, when the position changes,
the time changes and the clime chan-
ges. That has been the rule that was
observed by our smritikaras. They
were grea saciologists than those
who say tha3t they are conservatives,:
or rather, I may say, claim to.be sana-
tanists. As a matter of fact, they knew
all these things. They knew that
they were not legislating for all
the times. They knew what was best
for their time. They legislated from
their point of view of and need of their
time; and they allowed others, accor-
ding to the time and circumstances to
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[Shri Altekar]
introduce .changes when the necessity
arises. Even the principle of dharma
* has been enunciated as:

AT AT qeEE e |
That is what the Mahabharata says.
The dharma, that is law is intended
for the progress of society; it is in-
tended for the welfare of society, and
if certain circumstances arise which
require a change therein, you have to
make the change. If it comes in the
way of the progress of society, it will
have to be thrown away and you
shall have to follow .a path which
would lead to the welfare of society.

TERATEGAT: & af st P

What is conducive to the welfare of
the society, that is the proper law and
that only. That- has been the princi-
ple that was so well enunciated.

I would not dilate much upon this
particular point, though I may quote
& number of stanzas to this particu-
lar effect. But, I would like to point
out. that .this is the principle that has
been laid down in order to show what
is the proper law and how it is to be
legislated according to the change of
times. That has been followed and
we will find that each Smriti differed
from the others jn some respects be-
cause those times and places required
such changes. That is the position, I
would give many other instances, but
it will take unnecessarily a long time.
I will only give one more instance. In
later days it was regarded that if a
daughter came of age, that is attained
puberty, before marriage then the
father, the mother and her relatives
will go to hell..

A "9 foer @ sOst g T @i o
& qvw At T F= rawem

If she attains' puberty, before n';ar-
riage then all these relations will go
to hell.

What does Manu say? Is our hon.
friend going to follow Manu?

an‘?ata‘z;r@ﬁ?g‘qﬁ:ﬁl

Let a daughter remain in the father’s
house till the end of her lite, cven
though she attains puberty.

T g @40 sy e wheta o

But never give her to a person who
is unworthy of her hand.

That is the point. The welfare of the
daughter, the welfare of the society,
the welfare of the persons concerned,
that was the principle by which the
law was being administered and enun-
ciated and this important principle
is altogether lost sight of by the so-
called sanatanists (Interruptions.)

Now, I come to the question of mar-
riage. Marriage, of course, is a scara-
ment according to Hindu law. So far
as the special marriage law is couo-
cetned, I would not have gone {oo
much into it; but, the thing is herepy
we are framing a law, which will he
the law of the land. Therefore, we
have to take into consideration the
principle behind marriage because it
is the principle of the great law of
this land.

Manu and other law-givers have
stated that the tie between the hus-
band and the wife is a sacred tie. They
have considered this question from the
set-up of society and its larger inter-
ests. If society is to be stabilised, the
basis on which it stands has also to
be stabilised. What is the basis of
society? Family is the basis of society
and the marital tie is the basis of
family—the relationship between hus-
band and wife. So, they have consider-
ed this question from that point of
view. It js not only the man and the
woman who are individually concern-
ed, but the welfare of the whole fami-
ly, the welfare of the society that has
been taken into consideration, and
therefore, they say—

and* wraf e |

The wife is half of the man.
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And this principle was further ex-
panded when, later on Katyayana
Brihaspati and others tackled the
question of the inheritance of widows.
They said that so long as the widow
is alive, in the absence of sons, no
one else can inherit.

Te Tigear wwl gerdt aew sate |

One whose widow is remaining be-
hind, survives him his half body is
there, no one can inherit.

SaadIit § FUATE: WA, 1

When the other half is living how
can any one else inherit?

Later on inheritance was given to
women which was not there originally.
Will Shri Nand Lal Sharma accept it?
Of course, that is the principle which
has been the most important one from
the point of view of the marital rela-
tionship. So long as this stable prin-
ciple is to remain, the marriage should
be indissoluble and, therefore, Maul
has stated.

Rt Tt @ wdta |

Just as partition is allowed only
once so also the daughter can be given
in marriage only once. They have
also recognised certain exceptions to
that. If there was partition and some
property was not brought in the hot-
chpotch because of some fraud that was
perpetrated by a senior member of the
family or a senior coparcener against
the interests of the dther coparceners
or minors the partition can be reopen-
ed. Truly as Manu says:

So, under hard circumstances, in
depressing and miserable circumstan-
ces, there shall also be an exception.

et satwERt wegnm = |

The fidelity of one spouse to the
other ought to be life-long. That must
be the rule for the good of every one
concerned: the husband, the wife, the
children and the .society. So, though
marriage can take place once only—
it is indissoluble no doubt—there are
some exceptions and the exceptions

prove the rule. Under exceptional
circumstances, we shall have to make
some provision for these hard cases.
That is my point and which
we have to bear in mind.
That is the most important questiva
to which all should devote their atten-
tion in a very dispassionate way.

I would like to point out that we
want to protect the interests of
women even with greater zeal than
they themselves can urge. I have the
greater confidence in our Indian
womanhood than women themselves
possess. We are more careful about
their interests. We shall makeé provi-
sions whichr are quite necessary for
that purpose. When divorce is needed
and necessary, in very hard cases, it
will have to be provided for. But, it
should be done in such a way that
the remedy should not prove worse
than the disease. That is the point
that we have to take into considera-
tion.

We know our own society; we know
how widow remarriage even though it
is allowed is looked upon by the
society. The widows, if they remarry,
are not looked upon with as much
respect or the society does not favour
that angle of vision. Much worse
would be the condition of those who
will get a divorce. Of course, when
it is absolutely necessary, when life
becomes unbearable, it will have to
be allowed. But, let it always be in
the interest of the women and not
otherwise. We must frame the law of
divorce in such a way that man will
not take undue advantage of it. 1
would rather say that divorce should
be at the instance of the aggrieved
woman and it should be very difficult
for the man to have it. We must take
into consideration the present con-
lext of things because man is the
dominant partner even now.

The Minister of Home Affairs and
States (Dr. Katju): No.

Shri Altekar: Of course, it mav be
denied. The hon. Minister is entitled
to hold his own opinion. I am speak-
ing about the objective condition
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Mr. Chairman: The hon. Minister is
not in his seat.

Shri Altekar: 1 say money and
wealth never get old. One who is in
possession of them  holds rather a
very important position. He can wield
the greatest influence even over his
own wife and also on society. There-
fore, I would like that he should not
take undue advantage of the provi-
sions of this Bill and that divorce
should be made very difficult for him.
Therefore, I say only under certain
very intolerable conditions and with
due restrictions divorce by mutual
consent should be allowed. But, let it
not be degraded to the position of
the butterfly philosophy of marriage.

Chaucer in his Canterbury Tales
had spoken of the Lady of the Bath.
‘There among many persons that were
going on a pilgrimage, was the Lady
of the Bath. He says of her “husbands
at the Churchgate she had eight”.
“That shows how society looks down
upon divorce even there; and here
also we must take care that it does
a0t degenerate into an immoral insti-
tution. My important view about the
situation is this. Let us, under very
hard conditions, make allowance for
divorce, but what is most important
is—I do not wish' to take an un-
necessarily long time dwelling on this
point—that the position of women <n
the economic basis should be very
sound so that men will not think of

+ divorcing them and even the divorce
jtself is made impossible by introduc-
ing monogamy. She should have: a
right in the property of her husband,
and if she so likes, let her ‘have in
case she is ill-treated, a right of sepa-
rate residence. There should be pro-
vision for separate residence and
mainicnance—not by judicial separa-
tion, because it will lead to divorce
2nd the man would get rid of her.
L.»t the woman. who is ill-treated or
not proncrly taken care of, have an
equal right in the property of ther
husband, that is, let her get accord-
ing to her choice a share or main-
tenance equal to the husband’s share
in the property of her husband. Her
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position would then be sounder; she
would be having the relief of living
separately—of course she must lead
a pure life. But at the same time the
husband would not be in a position
to marry again owing to the law of
monogamy. That will set him right.

Mr. Chairman: The hon. Member
has exceeded his time-limit.

Shri Altekar: I shall conclude here.
Therefore, the man would not be in a
position to re-marry and the lady is
also given sufficient relief and some
sort of maintenance. Such a provi-
sion if introduced in this Bill, will
improve the condition of women better
than by what has been provided now.

Mr. Chairman: With so much tri-
bute being paid to women, I would
now call a lady to speak. Shrimati
Uma Nehru.

st o A (e s @ S
#gh-atrmm) ;. aw @ A9 & T wWm

# du @ g T ogw faw w
oW # g @ #1 A Het o @ A
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Dr. Jaisoorya: Madam Chairman,
I am rather in confusion as to which
Bill we are discussing. From what I
have heard, most people are thinking
that we are continuing the discussion
we had the other day on the Hindu
Marriage and Divorce Bill, especially
my  little frilend Mr. Nandlal
Sharma.

Very few people know that the
Special Marriage Bill has already
been there; it was made in 1872. It
was made because certain groups felt
that the old traditional method was
too rigorous and unbearable. There-
fore the Special Marriage Act was

. made by the'Britishers. It is'a fact
that it was in existence and still is in
existence. Fifty-seven years ago my
late revered father and mother
married under that Special Marriage
Act; and twenty-five years ago, I mar-
ried under that same Act. Right or
wrong I was a participant to that and
had to declare in those days: “We are no
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longer Hindus. “Does it make us less
Hindu because at that time we were
compelleg to say that we were nct
Hindus? Maybe by doing this, in
the orthodox, narrow sense, we were
probably not very good Hindus, not
very good Muslims, not very good
Parsis, but let us hope that we have
justified the claim that we are good
Indians.

Now the point is this. Here comes a
claim that all that we should do must
be sanctioned by ancient traditions.
All right. In that case many of the
laws are not in keeping with our an-
cient traditions. For instance, Manu
made laws not only about society; he
made civil laws on judicial procedure,
recovery of debts, deposits, sale
without ownership, laws about part-
nership, non-payment of wages, non-
performance of agreements, defama-
tion, assault, hurt, theft, adultery,
gambling, betting and also traffic
rules. Now all those were replaced
by modern statutes made mainly by
the Britishers. I have not heard any
orthodox Hindu lawyer getting up
and saying: “My Lord, I refuse to
argue this -case, because it is not
based on the law of Manu.” Now,
how much of Hindu law has remain-
ed after all the alterations that have
been made? What is there left of
Mitakshara, if we are so very parti-
cular, so conscious, so devoted, so
loyal to the ancient law?

Here is the Report of the
Hindu Law Committee. There one
Pundit Raj Bulaqui Ram Vidyasagar,
President of the Anti-Hindu Code
Committee, Amritsar, said:

“There should be no deviation from
the law as laid down in the Mitak-
shara.” But almost immediately after-
wards on a question of daughter’s
share he said:

_“Even if the Mitakshara says,
that a daughter must be given a
share, I will not agree to it.”

The Bihar representative of the
Hindu Mahasabha said:

“Our belief is that Hindu law is
of divine origin. It is not a king-
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made law. If there is any codifi-
cation, we shall be governed by the
king-made law and cease to be
governsd by divine law.”

Yet, in reply to Dr. Mitter who

asked: “The clause giving absolute -

right to women in accordance with
the Mitakshara, do you agree to it?”
"They said:

“No, we prefer the Hindu iaw as
interpreted by the Privy Council
to the Mitakshara.”

I want to remind the House that
Vijnaneswara in the 11th century had
considerably modified Yagnavalkya
and had given absolute right of pro-
perty to women. Now the Judicial
«Committee of the Privy Council did
not agree with this. Why? Because
-even the women in England did not
have the © property rights at
“that time. So, they rejected
this and accepted the limited
-estate recommended by Yagnavalk-
ya. In other words these Britishers
put the clock back of India’s pro-
gress by nine bhundred years.
Am I to accept the history of Dharma
Shastras as given by Prof. Kane? 1
am given to understand that Prof.
Kane is a recognised authority on
the history of the Dharma Shastra.
d am ignorant of these things but 1
have not heard of Mr. Nand Lal
Sharma as an authority on the history
-of the Dharma Shastra. I am accept-
ing what is accepted everywhere.

An Hon., Member: Please read out;
do not show these books; there are
many books here.

Dr. Jaisoorya: Here is a statement
from the history of the Dharma
Shastra—Fage 882: “It is on account
of the general attitude of religious
tolerance that the Smritis and the
-digests prescribed that even the usag-
es of heretical sects should be enforc-
ed by the king.” In other words, in
ancient India, they were very tole-
Tant and they allowed things......

An., Hon. Member: They are not
Members of the Hindu Mahasabha
{Interruptions)
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Dr. Jaisoorya:; Because of our rigi-
dity, great reformers arose. For in-
stance, in Maharashtra we had Gna-
neshwar, Tuka Ram; Eknath; and
Jyotiba  Fule; in the Punjab
we had Dayanand Saraswati,
in Bengal we had Ram Mohan
Roy and Vidya Sagar and so many
-others and in Andhra men like
Veeresalingam  Pantulu and all
of them were p:rsecuted fcr the
same ideals. But the mentali-
ty is the same yet. In spitz of that I
say the caravan go:s on; progress can-
not be stopped.

An- Hon. Member: Caravan goes and
dogs bark.

Dr. Jaisoorya: Now, the point {s
this. This Act is a permissive mea-
sure and applies to those who accept
its principles; it is not compulsory.
That is the main point.

Mr. Chairman: I will request the
hon. Members to address the Chair.

Dr. Jaisoorya: It is left, Madam, to
‘those who subscribe to its principles.
Obviously the very fact that we have
accepted this means that to a great
extent we have departed from the
stringent rituals. Those who want to
get married according to the ancient
customs are welcome to do so. This is
a permissive measure of a secular
nature. It says that we want to create
a bridge by which the marrow con-
fines of our social order can be broken
in order to create greater conscious-
ness of India. It is left to you. If you
accept the provisions, it is good. If
you do not, go back to your own.

Yesterday, I heard an’ objection
from Mr. Iyyunni. He belongs to a
faith that does not recognise divorce.
For instance, if you look at the
Christian church, it has not recognis-
ed it. Hindu custom among the high-
er classes does not recognise divorce.
There is no sanction as yet in the
Smritis for divorce but a large am-
ount is customary law and that is the
saving grace. The written law applies
actually to ten per cent of the popu-
lation, the intellectuals who happily
or unhappily had to play a vital role
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in this country. Therefore, any ame-
liorative measures that are brought
by such Bills are actually a struggle
of a progressive State against the
aorthodox church. Therefcre, we have
to judge: where are we going?

In 1869, an alien Government—the
British Government—made a law in
this regard called the Indian Divorce
Act to be applied to people with an
alien faith, known as Christianity.
What was there Indian about it? In
those days,.we were helpless; we did
not know what to do. So they appiied
the Indian Divorce Act of 1869 to the
Special Marriage Act of 1872. Strange
as it may seem, it is surprising that
in the year of grace, 1952, in post-
revolutionary India, the Law Minis-
try of my friend, -the hon.
Law Minister, could not think
and realise that this is post-
revolutionary India; and without a
change of syllable, had bodily lifted
that re-actionary, ante-deluvian Indian
Divorce Act of 1869 with all its mis-

takes—even spelling mistakes and -

definitions too—and had presented it
to the people of India in 1952, cal-
ling it a post-revolutionary measure.
There are a lot of weaknesses. ano-
malies, contradictions that have arisen
because of the indiscriminate and
thoughtless and somewhat—I do not
want to use that word—way in which
it has been brought forward. Even a
line here or a line there has not been
changed. The basic difficulties, the
basic weaknesses remain.

My hon. friend there raised a ques-
tion—an “idiot or lunatic”. Those words
exist in the old Indian Divorce Act
of 1869. From that time medical
science has progressed a good deal so
that I am here to tell you that it is
idiotic to use the word ‘idiot’. It
shows that the mentality of the legal
department has not changed. That
is why that I have been insisting
that when you make social laws, it
is not like laws of property; here it
goes deeper and human relations are
involved. It is not based on the
antique idea of property or some in-
anirate immovable property......
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How many minutes more can I

have, madam?
Mr. Chairman: Two minutes.

Dr. Jaisoorya: Two and a half
minutes. It should be based on the
proper understanding of deep human
factors that govern emotions. That is
what I wanted them to understand.

In America, every court has got
what we call the clinical psychiatrist.
He sees the background of the crime
and the social aberrations. All these
things have now developed during
the last 20 or 25 years. Unfortunately
for us, we are still in the same
mentality as we were in 1869. We
still seem to believe that the
British had gone on a long
holiday and put the same laws
into operation but do not realise
that this is post-war India, post-
revolutionary India. Unless you bring
about a social revolution, there is no
hope of consolidating our economic
revolution or even our political revo-
lution. That is the point which our
departments have not understood.

Shri Biswas: It is upto the doctors
to carry on a revolution on those
lines.

Dr. Jaisoorya: I was happy to hear
from the hon. Law  Minister
yesterday that the Indian Marriage
Act of 1872 is out of date. Now we
should hurry up, because that is the
basis of all the—shall I say—preju-
dices on which these laws have been
made.

Shri Biswas: We received several
opinions, but none from my hon.
friend pointing all this out.

Dr. Jaisoorya: You never asked me.
You never put me on the Committee
also. I came as an interloper. That
is your mistake, not mine.

There are two more points. It is no °
use discussing the Bill clause by
clause. But I want to show you one
anomaly. Clause 4 will show you an
extraordinary anomaly. You have to
read clause 15(e) which says that
“the parties are not within the degrees
of prohibited relationship, unless the
law or any custom or usage having
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the force of law, governing each of
them permits of a marriage between
the two.” What have they put here?
‘While clause 4 says that the parties
should not be within the degrees of
prohibited relationship, under clause
15 “any marriage celebrated, whether
before or after the commencement of
this Act, other than a marriage
solemnized under the Special Marriage
Act” can be registered under this Act.
In other words it means this. Sup-
pose for instance ~marriage ‘between
an-uncle and niecé is allowed in some
places. My father first married his
own _niece. . Those things are ‘pre-
valent in South India. It means he
can come here and say “I want- to
register my marriage under this-Act”.
I am referring to those who have
already married before this has come
into force.” Those that happen after-
wards are different. I am pointing
out only a few glaring thitigs. There
are many more.

Shri Biswas: All this has been
already pointed out by many speakers.

Dr. Jaiseorya: I also want to point
it out to you.

Finally I want to say this. - In social
matters the aim of law should net-go
beyond its effectiveness. " If we malke
laws that are not effective, that do not
understand the emotions of the ‘pepole,
naturally we will not succeed because
those laws. become. obsolete, they be-
come oppressive. Here I have a
statement by Prof. Karl N. Llewellyn,
Professor of Law, Columbia Univer-
sity.

Mr. Chairman: The hon. Member
may just give the substance of it.

Dr. Jaisoorya: This is all that I
want to read. He says:

“If the New York law should
prove to be failing of its very
purposes and is also costing what
we know it costs in misery when
mismatched covn'ss: are held
together in law, but not in fact,
then the case for changing the law
would become difficult to deny.”
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It is only when she is driven to
utter despair .that .a woman wants
divorce. Biologically a woman wants
a home, biologically she wants
children, she wants security, safety
and stability. If a woman is driven
to that extreme desperate condition
where even death is considered pre-
ferable she says ‘I want a divorce’. I
do not taink any.law or anything that
has recourse to prcof of utmest cruelty,
adultery, prohibited degrees and all
these things is going to help. When
the content is lost, when in spite of
all attempts there is no basis for
further remaining married, no law is
going to help you or make you good
citizens.

Vgt e .-

Shri Venkataraman: After the very
learned * discolifSe on a  subject of
eternal interest’ between man. and
woman, may I crave the indulgence of
the House to” deal with the clauses in
the Bill and with the scope of the
Bill in relation to them? Even if this
House were to decline to pass this
Bill, the couritry would still' have an
Act which is very much like the Bill
that is before this House. The Act
of 1872 which provides for special
marriages between persons belonging
to different _religions would  still
available to the people of this coun-
try. The clause taere, relating to
divorce, to enable persons who have
married under this Spe'ci_al Marriage
Act would still be available to them.
It is therefore profitless to go on with
an elaborate discussion as to whether
divorce should be allowed or not.
We are not discussing the question
whether society would be better off
with divorce or without divorce, be-
cause, as I said, it has already been
concluded by an enactment which
will govern persons who will be
married under this Act. Similarly,
people who in future get married
under this Act or get themselves
registered under the new provisions
of this Act would continue to be
governed by the provisions of this law.
Therefore I would confine my remarks
to a consideration of the Act of 1872
and the modifications which we have
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suggested in the Bill before the
House. Wheéther ‘they are an improve-
ment or whether they detract from
the advantages of the original Act is
the matter that is essentially before
the House and that has got to be con-
sidered. If it is an improvement the
House will support it. But if it takes
away any of the existing privileges or
if it hinders society in its normal
functioning, then we would certainly
make improvements in the original
Act in such a manner as would suit
our present conditions.

The original Act provided certain
conditions under which that Act would
be applicable. The improvement that
we are suggesting under this Bill js
that any Indian citizen should be
enabled to marry any other Indian
citizen provided they are not prohi-
bited from doing so under the clause
relating to prohibited relationships.
So long as they are not within the
degree of prohibited relationship any
Indian citizen should have the right
to marry any other Indian citizen and
be governed by the provisions of this
Act. If we pass this Bill it does not
automatically apply to everyone of
us here. I know most of the people
in this country would not care to
marry under this Act and may not
care to register themselves under this
Act. Nevertheless, if persons want to
be governed by the provisions of this
law and they want to take advantage
of what they consider is a progress of
society, then we as representatives of
the people ought not to stand in the
way of tiose who want to-take the
benefit of this Act. Therefore it is
that I venture to submit that in so far
as this Bill enables Indian citizens to
marry between themselves, subject
always to the provision relating to
prohibited degrees of relationship, we
as representatives of the people should
encourage that sort of marriage being
performed. We always talk in terms
of a unifcrm civil code. But, if we
introduce a uniform civil code today in
this House, I am sure that the entire
House will be up in arms against us
saying......

2
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An Hon, Member: No.
[MR. DEPUTY-SPEAKER in the Chairl

Shri Venkataramanm: Sorry; the
majority in tire House would be
against it ¢ the ground that it inter-
feres with pcrsonal freedom, that it
interferes with past traditions and so
on. If you want to introduce at some
stage or other a uniform civil code,
we will have to start it from the posi-
tion in which it will be optional for
the. people to be governed by it
When . more and more people. come
under,_the provisions of that law and
ultunately it is found that the persons
who have come under that law are
larger in number than the others who
have not, then it may be time for the
Government to say that that law be
applied uniformly to all people.
Therefore, this is the first step towards
having a uniform civil code in respect
of marriage and divorce.

Yesterday, Shri Tek Chand was
bitterly, complaining about the provi-
sions of clause 4. He said, you have
not provided for .a #narriage, which
has been brought about by force or
fraud; being objected to before tae
Registrar of marriages. My first’
answer -is that this Bill merely carries
out the existing provisions in regard
to this matter, in .the Act of 1872
My learned friend -should have
brought \ before this House cases of
force and fraud having vitiated mar-
riages between 1872 down to today to
prove that this law is inadequate or
has been abused or misused. On the
other hand, he referred to me and
said, I am innocent of law, and refer-
red to the cases in the. English
Chancery courts and English Di-
vorce -courts. ' I have not been able
to find those cases because he had not
given the reference. I am sure that
so far as the Act of 1872 is concerned,
we have not heard of any judicial
pronouncement in which it was com-
plained that the Registrar of Mar-
riages had not got this authority and
therefore it has led to force and
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fraud being exercised in registering
these marriages. On the other hand,
as I said yesterday itself, the chances
of force or fraud being exercised on
a person over 21 years of age are very
few. Then, it is not as if the civil
law of the land is dead. Any person
who thinks that force or fraud is being
exercised can always go to the police
and ask for help. Any person

interested in preventing that marriage .

which he considers is being celebrated
under force or fraud, can always go to
a civil court and ask for an injunc-
tion. On the other hand, the sugges-
tion made by my hon. friend Shri Tek
Chand of clothing the Registrar with
authority to enquire into the facts as
to whether there has been force or
fraud is likely to lead to very many
complications. The Registrar is not a
judicial authority. He cannot hold
an enquiry which will be equal to the
one conducted under the Civil Proce-
dure Code unless you have or make
provision for a judicial enquiry of
the kind that can be conducted under
the Civil Procedure Code in the
matter of evidence being taken, of
witnesses being summoned and
examined and cross-examined. Un-
less all that elaborate process is gone
through, it would not be possible for
an executive officer like the Regis-
trar to find out whether there has
been force or fraud. Therefore, that
suggestion is wholly unacceptable. It
is wrong to clothe an executive officer
like the Registrar with powers of a
judicial officer and then say that he
has mis-exercised all these powers.
Supposing the Law Minister had come
forward in this Bill with a provision
like that, I am quite sure that the
legal acumen of my hon. friend Shri
Tek Chand would have been up and
he would have said, look at the fan-
tastic law, an executive officer who
merely records or registers the fact of
a marriage is clothed with authority
of enquiring into whether there has
been force or fraud in this matter.
It is essentially a judicial function. I
do not think there is much force in
the contention that clause 4 suffers
from any lacuna.
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The other point which my hon.
friend Shri C. C. Shah made was that
Chapter III should be completely
deleted from this Bi]l. He said that
marriages performed in accordance
with customary rights should not be
allowed to be registered under this
law. I quite agree that there is no
such provision in the Act of 1872.
But, you are introducing an innova-
tion which is an improvement on the
existing law. It is an improvement
in this way. A person may have
married without knowledge of the
benefits of the Special Marriage Act.
He might come to know that if the
marriage is registered under the
Special Marriage Act, he would get
certain benefits by way of monogamy,
right of divorce, right to inherit pro-
perty in accordance with the Indian
Succession Act and so on. Why should
those people be prevented from regis-
tering themselves under the new law?
Hon. Members have to clearly bear in
mind permissive and optional pieces
of legislation.  Nobody is compelled;
no person who is married under the
Hindu Law would be compelled to
come and register himself under the
Special Marriage Act. If I had mar-
ried, say 1940, and I want to register
myself and get the benefits of the Act
in 1955, I should not be prevented
from taking the benefits of this Act
by saying that chapter III should be
wholly deleted. We have only to see
whether by such a provision we are
likely to cause any damage either to
the joint family or the family of
which he is the head in any way. My
submission is that clause 18 of this
Bill has completely safeguarded these
cases. It is only on the date on which
his name is entered in the register
that clause 19 ¢omes into operation.
It is only that date that operate as a
separation of that Member from the
joint family. It does not become
retrospectively operative from the
date of his marriage. The date of
registration is the crucial date for the
purpose of severance from the family.
Supposing A, with two sons, who is
married in 1940, registers himself in
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1955, it is only A that would ge eut
of the family and not his two sons. I
am sure that the hon. Law Minister
will bear me out, because from a
reading of clause 19, this is clear.
Some Members said in the course of
the discussion that he and his children
would be compelled to go out without
their will. It is not so. On the other
hand, clause 19 makes it clear that it

is that person who registers under.

this law that would go out of the
family and that the children will con-
tinue to be members of the joint
family. Any children born to this
person who registers himself after
the date of entry in the certificate
book will share his property with his
widow in accordance with the Indian
Succession Act.

Shri Bogawat (Ahmednagar
South): What are the advantages or
benefits of registering valid mar-
riages?

Pandit Thakur Das Bhargava: Will
the previous progeny be excluded
from the share when inheritance
opens?

Shri Venkataraman: Two questions
have been asked. I will answer
them. What the advantages of
registration are, could be left to the
person who registers himself to
decide. If my hon. friend thinks that
he has no advantage, he need not
register himself. If I think that I
have advantages under the Indian
Succession Act, I will go and register.
Therefore, 1 need not answer that
question. So far as the other ques-
tion is concerned, that is a legal
conundrum. I do not know, what my
hon. friend Pandit Thakur Das
Bhargava says may be the interpreta-
tion. He says that the children who
are born before the date of the regis-
tration would be entitled to inherit
along with the other children who
are born after the date of registration.
I think it is a possible interpretation.
I do not see anything wrong in it. If
his interpretation is right and true,
there is nothing wrong. The children
will get the benefits of the joint family
properties as well as the properties of
the father.
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Shrl Altekar: That should be made-
clear.

Shrl Venkataraman: According to-
me, the clause is very clear. The

“clause does not throw any doubt on

the position of the other members of”
the family existing on the date of the
registration. That is my point. So-
far as future children are concerned,
it is an open question. My view
would be that the children along with
the children who are born before the
date of the registration would be
still entitled to inherit the property of
the person who registers himself.

Then the next question which has
been agitated very much relates to the-
legitimacy of children. My friend,.
Mr. Chowdary made some point
yesterday and he said: why should
the children who are declared legiti-
mate under clause 24(1) (ii), which
relates to nullity of marriage being
granted on the ground of the respond-
ent being an impotent person, get the-
right of inheritance? Sir, the law
declares these children born before
the date of the decree for nullity as
legitimate children. (Interruption by
Shri Bogawat). I would ask the hon.
Member not to.have a running com-
mentary on my speech. If he sits a
little farther, I would be able to-
speak with less distraction.

Mr. Deputy-Speaker: He need not
talk. Let there be no running com-
mentary like this. Let hon. Members.
hear with patience what he has to say
and when their opportunity comes,
they may speak.

Shri Venkataraman: Thank you
very much.

As it is now, the children who are-
declared legitimate, irrespective of
the fact whether they were or were-
not legitimate, should have the right
at least to inherit the property of the
parents; the father and mother. In
case it is not possible to find out the
father, still it is quite easy .to find out
the mother and the children should
be entitled to inherit the property of
the mother. Therefore, the clause as
it stands, requires a certain modifica-
tion. A proviso may be added in this
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[Shri Venkataraman]

«clause that children declared legiti--

mate under clause 24 will be entitled
to inherit the property of the parents,
namely, father and motaer, and not
of any others. The collateral con-
science will be saved. As it is, the
number of people who wish the right
of inheritance being given to the
children......

Shri C. R. Chowdary (Narasarao-
pet): The point I raised was this. If
the respondent was impotent at the
time of marriage and also at the time
of the presentation of tie petifion for
a decree, the court can declare that
the child is legitimate. But the society
will feel it and will not agree with
the finding of the court, because the
respondent who was impotent at the
time of marriage was not competent
to beget a child. How can a child
born before the date of the decree of
nullity be declared a legitimate child
of parents, one of whom is impotent?
How will the society take it? It will
cast a reflection on the chastity of the
woman or her dharma or whatever it
may be. Therefore, to avoid that
contingency, it has to be reconsi-

Shri Venkataraman: I can answer
‘that point by giving an illustration,
but since you will clamp the time-
limit on me, I will reserve it for the
-clause by clause consideration stage.

I will now proceed to the mnext
point which has caused very great
controversy in this House, namely,
divorce by mutual consent. The hon.
the Law Minister in the course of his
speech referred to the law in the
Soviet Union and China. We need
not travel so far outside India. In
our own country, we have laws which
permit divorce of persons at will, not
even with mutual consent. The Maru-
makkatiayam Act of 1933 passed by
the Madras Legislature provides for
dissolution of a marriage by giving a
notice of six months, and thereafter
the marriage is declared dissolved.
(Interruptions). 1 have many friends
in Malabar and I can very well say
‘that this law has not brought about
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the disruption of society, as hon.
Members were trying to make it out
in this House. I will only say this,
that the clause, as it has been passed
by the Council of States, leads to a
considerable amount of confusion, as
the hon. Law Minister himself said.
What we should guard against in
these matters is allowing a momen-
tary passion to become the final act of
dissolution between the partie.s. Some
locus paenitentiae, some time for re-
consideration should be given and it
is for that purpose that I would sug-
gest that we should adopt the same
language of the law which has been
adopted in the Marumakkattayam Act
of 1933 in Madras. With your per-
mission, I will only read three sen-
tences. The law provides:

“A copy of such petition shall
be served at the expense of the
petitioner on the respondent.”

“On the motion of the petitioner
made not earlier than six months
after the service of the copy as
aforesaid, if the petition is not
withdrawn in the meantime, the
court shall, on being satisfied after
such inquiry as it thinks fit that
a marriage which is valid under
section 4 was contracted between
the parties, by order in writing
declare the marriage dissolved.”

Therefore, if we introduce a similar
provision here by which we will ask
the parties who have mutually con-
sented to have their marriage dis~
solved, to file a petition in court, and
after the lapse of one year if they are
of the same mind still, to come for-
ward again with another petition for
a decree of - dissolution, we would
more than protect and safeguard the
interests of women who may be com-
pelled to give their consent.

Sir. a lot was said in this House as
to the propriety of allowing dissolu-
tion of marriage by mutual consent.

Shri Gadgil: Does it contemplate a
decree nisi, a decree final, in the
amendment as proposed?



8107 Message from the
Council of States

Shri Venkataraman: No. What it
says is this. Any time the party .who
wants to have the marriage dissolved
can _go and file a petition. Then six
months afterwards, they will renew
the petition to the court and say that
during the six months they have lived
apart, they have refused to live
together—one of the conditions pres-
cribed—and then the court will have
no option, on being satisfied that
they have continued to live apart or
they have refused to live together,

that they have mutually consented to

have their marriage dissolved, but ta
pass an order for dissolution of the
marriage, I think that is the prcper
thing to do. To force a union of two
people who do nat want to live
together and who .are all the time
fighting against each other is, I am
afraid, another form of forced labour;
it is ‘nothing less than that. To talk
of Hindu dharma and then to say that
you cannot dissolve the marriage
because the woman would be left in
the street, as most of these Members
were trying to say, is really a veiled
argument in their own favour to see
that they get the benefit of the law
which they are just enjoying now. It
is always the conceit of man that he
knows not only his interests but the
interests of the woman whom he has
married. Has not the time arrived
for a woman to say whether she would
continue to live with the respondent
or not and whether she would take
the benefit of a law which is at no
time made compulsory on anybedy,
which only enables people to take the
benefit of this legislation, if they so
desire to come forward and take it?

MESSAGE FROM THE COUNCIL
OF STATES

Secretary: Sir, I have to report the
following message received from the
Secretary of the Council of States:—

“I am directed to inform the
Lok Sabha that the Council of
States, at its sitting held on
Friday, the 14th May, 1954, adopt-
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ed the following motion concur-
ring in the recommendation of the
House vf the People regarding the
appoincwnent of six members from
the Council to the Committee to
review the rate of dividend which
is at present ‘payable by the Rail-
way unaeriakmg to the General
Finance as well as other ancuiary
matters in connection with the
separation of tae Railway Finance
from the General Finance:— '~

‘That this Council concurs in
the recommendation of the
House of the People that the
Council of States do agree to
the nomination by the Chairman
of six members from the Coun=
cil to the Committee to review

. the rate of dividend which is at
present payable by the Railway
Undertaking to the General
Finance as well as other ancil-
lary matters in connection with
the separation of the Railway
Finance- from the General
Finance.

2.1 am further to inform the
Lok Sabha that at the sitting of
the Council of States held on
Wednesday, the 19th May, 1954,
the Chairman announced that the
following six members of the
Council had been nominated by

him to the said Committee: —
)

(1) Shri Lal Bahadur Shastri

(2) Shri R. M. Deshmukh

(3) Shri B. C. Ghose

(4) Babu Gopinath Singh

(5) Shri T. V. Kamalaswamy

(6) Shri V. M. Obaidullah
Sahib.”

PAPERS LAID ON THE TABLE,

Rauv Commirree’s REpoRT oN D.V.C.
AND GOVERNMENT’S DECISIONS
THEREON ETC.

The Minisler of Planning and Irri-
wation and Power (Shri Nanda): (
beg to lay on tie ‘Table of the House:

(i) Rau Committee’s Report on the





