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The Lok Sabha rrHet at Eleven of 
the Clock.

[Mr.  Speaker in the Chair. J
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COMMITTEE ON PRIVATE  MEM
BERS’ BILLS AND  RESOLUTIONS

Presentation of Fifteenth Report

Shu Altekar (North Satara): I beg 
to present the Fifteenth Report of 
the Committee on Private Members’ 
Bills and Resolutions.

CODE OF CRIMINAL PROCEDURE 
(AMENDIV̂ENT) BILL—Contd.

Clauses 2 to 15

11.57 A.M.

PAPERS laid on  THE TABLE

Noî ication re: Amendment to

 ̂ tiSLm  Road Tbanspori  Authority 
(Advisory Council) Rules, 1951.

.
The Deputy Minister of  Railways 

and Transport (Shri Alagcsan): I beg
.  to lay on the Table, under sub-section 
. (3) of section 52 of the Delhi  Road 
\Trahsport Authority Act, 1950. a copy 
tzf the Ministry of Transport Noti
fication No. 18-TAG (20)/54,  dated 
tiie 19th October. 1954, making certain 
'further amendment to the Delhi Road 
Transport  Authority  (Advisory 
Council)  Rules,  1951. [Placed in 
Library,  See No. S-429/54.]

QpiNiONs ON Indian Arms  (Ameni>- 
‘ ment) Bill, 1953.

Shri V. C. Patnaik (Ghumsur): I 
beg to lay on the Table a copy of each 
of Papers Nos. VI and VII containing 
opinions on the Indian Arms (Amend
ment) Bill, 1953, which was circulated 
for the purpose of eliciting opinion 
thereon  by the 31st August,  1954. 
[Placed in Library.  See No. 8-430/ 
54.1

508 LSD.

Mr. Speaker: This House will  now 
resume further discussion on clau.ses
2 to 15 of the Code of  Criminal 
Procedure (Amendment) Bill,  1954. 
Of the 3 hours allotted to this group 
of clauses, 2 hours have already been 
availed of yesterday and one hour yet 
remains.  This would mean that this 
group of clauses will be disposed of 
by about 1 p.m.

Shall we have voting at that time 
or. shall we postpone it to 2-30 p.m.? 
Discussion will go on up to 1 p.m. 

Do we have the voting at 1 p.m.?

The Minister of Home Affain and
States (Dr. Katju): At 1 p.m .? Let 
us have it at five or ten minutes  to 
one.

IWr. Speaker: Would he like to have 
it postponed to 2-30 p.m .?

Dr. Katju; I thought it might  be 
lunch time, but there is no lunch hour 
as such.........

Mr. Speaker:  There seems to be
some confusion.  Though we do  not 
adjourn for lunch hour, we are observ
ing a convention that from 1  p.m. to 
2-30 P.M. the House is not counted.
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Dr. KaUa: Then, we might have the 
voting at five minutes to one.
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Shii Gadgil (Poona Central): Those 
powers are not affected.

Mr. Speaker: That means that the 
voting has to be compiet̂ before the 
House goes on to the next group  of 
clauses.  After the present group of 
clauses has been disposed  of. the 
House will take up the next  group 
of clauses, namely, 16 to 19, for which, 
as Members are aware, four  hours 
have been allotted.

12 NOON.

PsBdit ThakHr Das BhargftTa (̂ ui • 
gaon): I propose to speak on clause 3 
to start with.  Under section 9 of the 
principal Act, the State Government 
is authorised by general or special 
order to direct at what place or places 
the Court of Session shall ordinarily 
hold the sitting.  Apart from that, we 
have got a section—section 539B of 
' the principal Act which runs  as 
follows: -

*‘Any Jud̂e or Magistrate maj 
at any stage of any inquiry, trial 
or other proceeding, after  due 
notice to the parties, visit and in- 
;̂>ect any  place in which  an 
offence is alleged to have been 
committed, or any  other place 
which it is in his opinion neces
sary to view for the purpose of 
properly appreciating the evidencê 
given at such inquiry or trial, and 
shall without unnecessary  delay 
record a memorandum of  any 
relevant facts observed at  such 
inspection.”

Yesterday a view was expressed that 
. if these words remain, that is, “with 
the consent of the prosecution and the 
accused,” the Court may be at  the 
mercy of the two parties and  the 
Court’s work may suffer on account of 
this consent not being given by both 
the parties.  Now, it is quite  clear 
that so far as inspection, etc., is con
cerned, the Court, according to this 
provision,  is not  deprived  of the 
liberty to go to the place and inspect 
the site of the offence or any  other 
place.

Pamllt Thakur Das Bhargaya: They 
are not afl»cted.  Scr far as the ques
tion of ordinary sitting is concerned, 
it was said that, as a matter of fact, 
the interests of justice should  be 
furthered if the Court is allowed to 
hold a sitting at its own will.  Now. 
understand it is not considered by any 
person that the Court will always hold 
its sitting, if the permission is given, 
in the very village or at the  very 
place where the offence took place. 
If this were so, it would be  most, 
difficult in practice.  Ordinarily, if the 
prosecution or the defence wants to 
have the sitting at a jriace which is 
not the ordinary sitting place of the 
Court,—I can understand in a taluk 
or in a tehsil—the Court may hold a 
sitting for the time being.  My humble 
submission is that the suggestions and 
the expectations of Members who have 
taken pirt in this Bill on this clause— 
namely, if the Court holds a sitting at 
a place near about the place where 
the offence was committed, then there 
is a likelihood of the witnesses speak̂ 
ing less falsehood—are not correctf 
I must submit that it does not make 
much difference if the Court  holds 
a sitting at the taluk area or in  a 
district area.  The person will speak 
falsehood or truth according to vhaf/ 
he thinks or likes even if the  Court 
meets at  another place.  So, as a 
matter of fact, ordinarily, the ques
tion becomes very difRcult if  the 
Court, of its own will, decides  this 
question.  The Select Committee  has 
acted very wisely in giving the power 
both to the prosecution and the de
fence to agree or not to agree, to see 
tliat the Court holds a sitting at  its 
ordinary place of sitting:  Perhaps
my hon. friend, Mr. Bogawat. is not 
aware of the usual practice: that  i«, 
even if a counsel who is engaged for 
the headquarters is asked to go to the 
mofussil, he charges a new fee. I 
can understand that  people change 
their habits, and some honest  law
yers—whether  they are  senior or 
junior—may also change their practice.
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also  be subject to the  conditions 
which should govern such an i*;stitu- 
tion.  But today. I must submit for 
the consideration of the House  that 
even Justices of the Peace are  not 
appointed in their own constituencies, 
in  England.  I doubt very  much 
whether any person would like to  be 
appointed as an Honorary Magistrate 
in a place where he does not reside. 
The rule in England is. Justices of 
the Peace, when appointed, are  not 
appointed in the constituencies from 
which they come.  They are Justices 
of the Peace for other constituencies.

tout that is a different matter.  We 
know the practice, and it may  be 
that anotlier junior counsel may  be 
available in the mofussil.  But a per
son will be deprived of the choice— 
of the fundamental right,—I  should 
say—given in the Constitution. 01 
defending himself by an a.dvocate of 
iiis own choice, and they may demand 
liigher fees than what a poor person 
can afford ,to pay.  Therefore, in the 
interests of the accused,̂it  should 
"be at his will whether the Court will 
liold its sitting at another place or 
not.  I should think that this is  a 
very salutary provision and it may 
be adopted.  Nor am I impressed by 
the argument that the Court  will 
lose its dignity in asking the accused 
or the prosecution for the consent. In 
ordinary law, all persons,  whether 
they are the accused or others,  are 
«qual before the law.  The Court or 
the accused or the prosecution should 
not think of any dignity  whatever. 
What is dignity?  All are equal be
fore the law. and there is no ques
tion or point in the Court asking the 
accused or the prosecution to  give 
•consent, of any dignity.  In the  in
terests of justice, they will request 
the Court, and the Court is the final 
arbiter and it will decide whether to 
*0 to another place or not.  I think 
these amendments should be rejected 
and the section, as it stands, should 
be passed.

[Shri Barman m the Chair]

Then, we had a very important dis
cussion about Honorary Magistrates. 
It was stated by those who were  in 
lavour  of keeping this  institution 
alive, that in England and other places 
there  were  retired  persons  of 
eminence.  Judges, etc., who  were 
Honorary Magistrates.  They  said 
there were Justices of the Peace  in- 
England  who were Honorary Magis
trates, and that this was a good  in
stitution.  Well, I do not doubt  that 
after some time, ten, fifteen or twenty 
years hence conditions in the country 
jnay change and persons may like to 
«erve as Honorary Magistrates  and

Dr. KAtja: What is the constituency 
in regard to a Justice of the Peac*’

Shri S. S. More (Sholapur):  That
is applicable to the recorder

PAadit niakiir Das Bharêva: This 
is applicable to the Justice of  the 
Peace also.  For reference in  this 
matter, I request the hon.  Home 
Minister to go through  a document 
which has been supplied to us by the 
Lok Sabha Secretariat.  You will find 
from there that Justices of the Peace 
are not appointed in the places which 
are call̂ their constituencies.  I 
understand that what is meant  by 
constituency is, the place where they 
live or reside.  As a matter of fact, 
the difficulty is that they are  local 
people, and local people have got local 
connections and local prejudices. One 
advantage which I find in the  old 
institution of Honorary  Magistrates 
was—and this is to be said in their 
favour—that usually, good  Honorary 
Magistrates always get the cases com
promised.  We had Honorary Magis
trates who got the cases compromised. 
It is a very good thing.  I like these 
Honorary Magistrates.  But my own 
difficulty is that in the present circum
stances of our country, I do not feel 
myself justified in agreeing to  this 
provision.  There are good Honorarr 
Magistrates also, but usually.  the 
Honorary Magistrates are not appoint
ed  for the purpose of seeing  that 
people are put to any inconvenience. 
They  are appointed  by way  of 
nepotism, by way of political influence
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[Pandit Thakur Das Bhargava]

and I do not like the institution  on 
that ground.  There are two  points: 
first of all, they do their work with
out any payment; it is very  good, 
and their services could be utilized. 
Secondly, the  Honorary Magistrates 
being local people, bring about  com
promises.  It is also very good. These 
are two matters which appeal to some 
so far as the Honorary Magistrates 
*re concerned.  I am not wedded to 
tiiis view or that view.  I am submit
ting for the consideration of the House 
.fhe different arguments why  they 
should be accsDted or rejected.

So far as the other matters are con
cerned. I for one do not think that we 
will be justified—even apart  from 
those good points in favour of  the 
'continuance of the Honorary  Magis
trates—in  keeping this  provision. 
After all. it has been said that  re
tired engineers and retired civil sur
geons and other retired officials will 
[become Honorary Magistrates.  First 
of all. the object is to see that  the 
'qualifications are there, and  the 
<jualifications must at least be legal 
qualifications.  I do not know how 
the retired engineers and retired civil 
surgeons will discharge their  res- 
ĵnsibilities in this regard.  If retired 
Jiigh Court Judges  were appointed, 
I do not know whether they would 
like to be controlled by District Magis
trates or  Sessions  Judges;  Their 
appeals will go to the Sessions Judges 
and to such Courts ovfer whom they 
ha 1 always exercised control.  So, in 
the long run, you will not find many 
High Court Judges liking this work. 
If they are superannuated, they will 
not be able to do their work well.  If 
they are young people, they will have 
some influence and connections with 
local matters.  There wiU be  local 
prejudices also with them.  Now that 
the elections are there, with so many 
animosities and so many parties,  I 
think the interests of justice will not 
be furthered by keeping this  in- 
Btitution.  But for the time being, un
less better conditions evolve, I think 
we should rather depend upon stipen

diary Magistrates and not have these 
Honorary Magistrates enlivened.

Apart from that, I beg to submit ii> 
regard to clause 6, about section , 30„ 
that in the Punjab section 30 Magis
trates have worked well.

Pandit K. C.  Sharma  (Meerut 
Distt.-South):  Punjab is a very good 
State; do nt)t compare it with U. P.

Shri  Raghuoath  Singh  (Banaras 
Distt.-Central):  U. P. is better than 
Punjab.

.  Pandit Thakur Das Bhargaya; Now,, 
the hon. the Home Minister has been- 
pleased to put the amendment here. 
Apart from that I have been submit
ting. before this Criminal Procedure 
Code (Amendment) Bill  came,  that 
this institution of section 30  Magis
trates is very good.  Many cases  go 
to the Sessions Court, and we have 
got some figures given by the  hon. 
the Home Minister: he has been plea
sed to say that 75 per cent, of the ac
cused in  the  Sessions  Court  are 
acquitted in the Punjab.  What is the 
percentage in  regard to  section ̂  
Magistrates?  So far as they are con
cerned, the figures of convictions are,
I should say from the point of view 
of those who think that more  con
victions should take place,  very 
much higher.

Pandit K. C. Sharma: Do you want
more convictions?

Pandit Thakur Das Bhargava;  I
want more convictions.  1 am  rather 
ashamed that 75 per cent, of  the 
accused in criminal cases should  be 
Jet off.

Pandit K. C. Shanna:  Are  you
ashamed of your freedom?

PaHdit Thakur Das Bhargava: There 
is no question of freedom.  I do not 
want this freedom if 75 per cent, of 
those who have. committed crimes are 
to be let off.

Shri S. S. More: What do you meacb 
by let off?  Do you mean to say that
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they should he convicted when there 
is no evidence?

Pandit Thafcar Das Bhargava: That 
is not the point.  The real  diiTiculty, 
as has been pointed out by the hon. 
thv Home Minister many times,  is 
that now the number of convictions 
is very small.  It may be due to cer
tain causes.

25 NOVEMBER 1954 CriwAnaX Procedure 956
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Pandit Tbaknr  Das  BhargaTa:
There is no question of innocent per
sons only.  Are all the 75 or S3 per: 
cent, that are let off innocent?  I 
have experience of conducting 700 to
1,000 sessions cases and I know much 
belter than my friend Mr. Deshpande’ 
whether guilty persons are acquitted 
or not.

Shri S. S. More: What are 
causes?

those

Pandit Thakur Das Bhargava: There 
are a good many causes.  The  hon. 
the Home Minister has stated th6m.

Shri  S. S.  More:  He  did  not
?rtate the correct causes.

Pandit Thakur Das Bhargaya:  It
may be that he has not stated the 
correct causes, or it may be that  he 
has stated the correct causes and they 
do not appeal to Mr. More.

Dr. Katju:
is correct.

The second assumption

Shri S. S. More: They do not appear 
to be correct even to the Justices of 
the Supreme Court,

Pandit Thakn̂ Das Bhargava: One
thing is quite clear in my mind, that 
Mr. More and the hon. the  Home 
Minister are at one in wishing it to 
be brought about that there should 
not be so many acquittals.

Shri S. S. More: No, I am not pre
pared to accept that proposition.

Pandit Thakur Das BhargaTa: Then 
I leave Mr. More to his own fate. Let 
bim not accept it.  But  I do want 
that in my country those who  have 
committed offences should not  be 
acquitted. (Interruption).  There is 
no question of many persons.  It is 
a very sad state of  affairs that the 
investigation is so bad  that persons 
are acquitted.

Shri V. G. Deshmuide (Guna): You 
want that innocent pentons  should 
oot be let off?

As a matter of fact we should see 
that we bring about conditions in this 
country that so far as investigation is 
concerned, the investigation is  re
liable, the investigation is such or 
our police are such that they do not 
record the statements wrongly,  or 
the courts are such that they take a 
good and correct view of things.  I 
am not in favour that innocent per
sons are punished for nothing.  That 
is not my purpose.  My fiiend  Mr. 
More knows it very welL

Shri S. S. More: I accept.

Pandit Thaknr Das Bhargaya: If
he accepts this, then  the previous 
statement of his in which he said that 
he wants more people to be acquitted 
is not consistent with this.

Shri S, S. M«m«:  I accept  about
yourself.

Pandit Thakur Das Bhargava:  I .
thank the hon. Member for his  com
pliment.

Shri S. S. More: I have a soft cor
ner for Pandit Thakur Das.

Pandit Thakur Das Bhirgava: But
what  I was submitting was, as a 
matter of fact the attempt of the law 
and the attempt of the hon. the Home 
Minister is that the  right persons 
should be. convicted  and innocent 
persons should be acquitted.  This he 
has repeated.

Shri S. S. More: Who is to decide.
I am seeking some clarification from 
the  eminent counsel who  always 
appears for the accused. I am seeking 
clarification as to who  is to decide 
whether a person  has been rightly 
convicted or not.

Shri Bagbimatli Sttngli: The Judges:
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Shri S. S. More: He reads the face»
in the Central Hall!

SM S. S. aiore: Dr. Katju or the

Supreme Court?

Pandit Thakur Das Bhargava: This 
question is not very difficult.  Neither 
i>T. Katju nor Mr. More nor myself 
are required to solve this question. 
The whole village knows, the whole 
country perhaps, those round  about 
where  the offence is  committed,
► know who has committed the offence, 
and they know that a right person 
has been convicted or a wrong  per
son has been acquitted.  They know 
all about it.  What is the difficulty?

Shri S. S. More; That is, by  the 
method of election, taking the view
points of the people for conviction?

Pandit Thakur Das Bhargava: If
my friend is not satisfied with  this 
system and taking evidence, let him 
devise a better method,

Mr. Chairman: Let the hon. Mem
ber de/elop his own argument.

Pandit Thakur Das Bhargava: I
know  only of this method,  that 
Judge? are appointed, evidence  is 
taken, cases are decided.  If the in
vestigation is proper and the  Judge 
has a proper frame of mind and  if 
nhe witness speaks the truth,  the 
man is convicted or acquitted. Other
wise leave it to God that  whoever 
has committed a crime, God  shall 
give him the reward or the punish
ment.  If it is to be a human  in
stitution. this is the best form of in
stitution in which Judges sit and wit
nesses come in.  All those days when 
persons suspected to be guilty of  an 
offence wero asked to dip their hand 
in boiling (»il have gone.  We cannot 
expect the sorcerers or those  who 
read the hand to tell us who Is the 
real guilty person.  Those days are 
gone.

Pandit K. C. Sharma: I can read
the face.

Pandit Thakur Das ̂ hargava: Here 
is a gentleman who can read the face. 
Let him go out of this Assembly and 
And <»ai-  n« ift out of court!

Mr. Chairman: May I just say that 
one Member from the  OpposftioiL 
wants to say something.  Instead of 
stopping at every interruption  me- 
hon. Member may give his argumentŝ 
and go on and leave some time for 
another hon. Member.

Pandit Thakur Das Bhargava: I am
not interrupting, I am being in:errupt- 
ed.

Mr. Chairman: The hon. Member
need not mind the interruptions.

PandHt Thakur Das Bhargaya:  It
is for the Chairman to control the 
interrupters and not control me.  If 
I am interrupted I am by courtesy- 
bound to give a reply.

This  institution  of section 
Magistrates has worked very well in 
the Punjab and I wish that  this: 
system was accepted in the whole of 
the country.  Who are these personŝ, 
who are made section 30 Magistrates? 
According to this provision they will 
be Magistrates of the first class  who* 
have for not less than ten years  ex
ercised as Magi.strates powers not in
ferior to those of a Magistrate of the> 
first class.  Thai means very  ex
perienced people, and it will be very* 
easy for them to decide the  caseŝ 
rightly.

In sessions' cases and very serious 
cases, when the cases are taken  to» 
the Sessions Court, the  atmosphere* 
is quite different; whereas in sectioz»* 
30 Magistrates’ cases, the cases are' 
heard regularly and without  much 
delay.  And the procedure also  isj 
a warrant case procedure, at  least 
today, when there is double  cross
examination.  I would wish that thijr 
warrant procedure were kept intact 
and the persons are allowed to have- 
two cross-examinations.  These sec
tion 30 Magistrates would deal  out 
even-handed justice.
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of law and will be punished.  SuppoM 
there are minors there; suppose there 
are guests living; or ladies  living 
alone.  My submission is that  the 
words “the person residing” are food 
enough.  It is wrong to suppose that 
responsibility should be fixed on all 
persons residing there.  I am not in 
favour of this change, and suggest it 
should not be made.

In regard to clause 8 I have to sub
mit a word.  The First Class Magis
trate’s powers in regard to fines have 
been increased from one thousand to 
two thousand rupees; the Second Class 
Magistrate’s powers from two hundred 
to five hundred rupees; and the Third 
Class Magistrate’s powers from fifty 
to one hundred rupees.  I do not know 
why the proportion has not been kept 
up in regard to the  Second  Class 
Magistrates.  The powers of the First 
Class Magistrate have been doubled; 
but the powers of the Second  Class 
Magistrate have not only been doubl 
ed, they are two and a half times the 
original powers.  I have given notice 
of an amendment to the effect  that 
the amount should be  made four 
hundred rupees.  Even a fine of four 
hundred rupees for a *Dehsildar to 
inflict will be considered too much, 
but our Home Minister i*s of the opinion 
that the value of the rupee has de
creased.  To mulct  a man  ftve 
hundred rupees will be too much in 
the mofussil.  Therefore this may be 
reduced from five hundred rupees to 
four hundred rupees and the  ratio 
kept up.  In clause 13, the original 
words  “the person residing”  are 
sought to be substituted by the words 
*'any person residing”.  The reason 
given for this change is that some of 
the  High Courts have  interpreted 
these words as indicating a person 
who was in charge of the House.  I 
can understand that if  there  are 
several persons in a house, the person 
who is in charge of the house or the 
head of the family is the person on 
whom responsibility should be fixed 
If some guests come and stay in  a 
house for a week or so, it can be said 
that they are residing in the house.

Pandit K. C. Sharma: No.

Pandit Thakur Das Bhargara: My
hon. friend says ‘No’.  I do not want 
any interruption.  I only want to sub
mit that when you put a certain sort 
of responsibility or liability  upon 
a person, you must see that it is put 
on the right person, because  the 
person who offends agamsrt. the law 
will be held responsible in a  court

Shri SMlhAn  Gupta (CalcutU— 
South-5̂st): In discussing such  a 
diverse  group of clauses one  is 
naturally apt to seek  for a thread 
which binds all those clauses.  It is 
not difficult to find such a thread or 
find at least two such threads.  Those 
threads are: firstly, the denial of the 
rigt̂ of the accused and second!̂, 
the enhancement of the power of the 
executive.

Now, Sir, as regards the right of 
the accused, we find that the extent 
of summons cases has been increased 
and the prosecution has been  given 
a veto in deciding the locality of the 
trial in the matter of Sessions cases.

Let me first deal with the aspect 
concerning  the extension of  the 
Summons procedure.  Now, I  must 
say at once that I am not in favour 
of the new warrant procedure pro
posed.  I want the warrant procedure 
to remain much as it is, perhaps with 
some minor amendments or improve
ments made.  But, on the whole the 
warrant procedure, as it is today is 
a salutary procedure, is a procedure 
which is conducive to justice and it 
should be allowed to remain as it is.

The Summons case procedure which 
prevails at present was introduced by 
the British who were not too  eager 
to give us, natives, the right of  de
fence.  That is why ofl'ences punish
able with imprisonment up to  six 
months were made triable as Sum
mons cases.  Sir, I think even that is
i,oo much for the accused.  The maxi
mum limit which should be prescrib
ed the maximum limit of punishment
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for which an accused should be asked 
to take a risk by curtailing his right 
of defence is I think three  months 
and that is quite enough.  Therefore, 
we have proposed on behalf of  our 
Party an amendment which limits the 
extent of Summons cases to only three 
months instead of the original  six 
months. One year is too big a curtail
ment of the right of the accused, too 
great a jeopardy and we are natural
ly opposed to it

96T

Now, Sir, the other aspect of  the 
denial of the right of defence is in
volved in clause 3 by which it  is 
provided that the prosecution  should 
be able to veto a decision  of  the 
Sessions Judge in  determining the 
locality of the trial.  It is quite true 
that in most cases the district  head
quarters would be the best place for 
trial both for the prosecution and for 
the accused, because lawyers will be 
available at much less fees and other 
facilities will be available  there at 
the district headquarters.  But there 
are certain places which are far away 
from the district headquarters, from 
where it is not easy to get witnesses 
for the accused and therefore, if the 
accused wants, if it will suit  the 
accused, it may be provided, subject 
to the  convenience of parties  and 
other kinds of conveniences.  the 
convenience of the Sessions Judge, 
the venue may be changed.

Now, Sir, in the matter of change 
of venue the prosecution does  not 
come in at all, because the prosecution 
has resources enough to have a  case 
conducted in any place.  The  only 
difficulty that the prosecution  might 
encounter in the matter  of shifting 
the place of trial is perhaps to make 
arrangements for the custody of the 
Bccusea.  There may not be a  con
venient jail near-by when the accused 
U not on bail.  Now in these matters 
the Session* Judge will judge for him
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self.  He i3 not a mad man;  he is 
quite capable of judjging all these con
veniences and inconveniences and  it 
is best to leave that to him.  Now 
what is provided is that even if the 
accused feels that a certain  place 
would be good for him, a place near 
the locality of the crime, for example, 
would be good, would be fair to him, 
would enable him to get justice, and 
the Sessions Judge also feels that way, 
yet, because the prosecution does not 
consent, the Sessions Judge will not 
be permitted to give the accused that 
particular right which is essential for 
his defence.  Now this is an enormity 
which cannot be tolerated.  Sir,  I 
can  understand that the  accused 
should be aUowed to give his consent 
because after all if the place is shift
ed he is likely to be the  greatest 
sufferer.  There is nothing derogatory 
to' the dignity of the Court in  this 
matter.  1 do not agree with  Shri 
Tek Chand that this is making  the 
Sessions Judge a petitioner or  the 
accused a Court.  The simple point is, 
this is a right given to the accused 
party for having a better kind of de
fence.  On that right, the only  veto 
imposed should be the convenience of 
the other parties, the convenience of 
the Sessions Judge and so forth. That 
is why consent should not be made 
the only determining factor.  But» 
consent should be essential in order 
to shift the venue of the trial and it 
is only the consent of the  accused 
that should be essential.  Therefore, 
we  have proposed an  amendment 
whereby only the consent of the accus
ed should be taken and the consent 
of the prosecution should not be  in
sisted upon. In that way, the greatest 
justice will be done and the Session* 
Judge will be able to decide the place 
fcr  fair trial.  If the accused agrees 
to tha: place, of course, he will have 
regard to the inconvenience of the 
prosecution, inconvenience of a kind 
on account of which the case cannot 
proceed.  Therefore, I would  urge 
upon the Minister to accept  our 
amendment which prescribes for the
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thisconsent only of the accused in 

matter.

Now, I come to the other aspect of 
enhancing of executive power which 
is one of the worst kinds of defaults 
which the present  Bill is guilty of. 
We have as many clauses as clauses 
6, 7, 8, 9 and 13 which are guUty of 
this default.  We find that instead of 
separating the judiciary from  the
executive, we still retain,  not  only
retain, but still more extend  the 
system of Special Magistrates under 
section 30.  Pandit Thakur  Das
;Bhargava said that Section 30 Magis
trates have done good work in  the 
Punjab.  I do not know what  kind 
of good work he had in mind. He said 
that there have been more convicuons 
by the Section 30 Magistrates....

Pandit Thakur Das Bhargaya: Less 

cost and delay.

Shri Sadhan Giipta*. .......than  by
Sessions Judges.  If this is the criter
ion of judging good work, I do  not 
agree with him.  That convfctions do 
not take place or that acquittals take 
place may be due to the fact that the 
wrong person has been put in or it 
may be due to the fact that the  in
vestigation  was faulty.  In  our 
country, if often happens that  the 
police is so corrupt that the criminal 
•who is more able to tamper with the 
police is let off and the police rope 
in others with whom, perhaps,  they 
do not agree or against whom,  per
haps, they have some cause of com
plaint or grudge, where a wrong per
son is put up before the Court, evi
dence is fabricated, witnesses  are 
suborned and they do not stand the 
test of cross-examination.  That may 
be the chief reason why so  many 
acquittals take place in the Punjab.

Apart from  all these, the  main 
consideration in respect of  Section 
30 Magistrates is that these  Magis
trates are arms of the executive  and 
it is very wrong in principle to  en
trust them with such wide  powers 
which normally belong to the judicial 
officers, which iiormaUy belong ta
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Assistant Sessions Judges or' Sessions 
Judges.  We are entirely opposed to 
it on principle because we do not waut 
the executive to get more  powers, 
particularly more judicial powers  in 
its hands, thereby enabling the Gov
ernment to pervert the administration 
of justice.  We want the entire  se
paration of the judiciary from  the 
executive.  We do not want  th<̂ 
Executive Magistrates even to  hav* 
the power to convict for a single day. 
But,  if you must retain the  old 
British system of Executive Magis
trates and pervert the administraticm- 
of justice, we have at least the right 
to demand that they should not  be 
given such wide powers as  Section 
30 Magistrates are given.  That is 
why we have given  an amendment 
that this particular section 30 should 
be altogether omitted.

Pandit Thakur Das  Bhargava:  In
many places, separation of the  judi
ciary from the  executive is taking 
place.  In five districts in the Punjab, 
it has already been done.  All these 
will be separate  Magistrates  under 
section 30  under  the  separation 
scheme.

Shrl Sadhan Gupta: I do not know
where the separation of the judiciary 
and executive is taking place. We know 
that in many States we are far from 
it.  Still, the administration of justice 
at'least so far as offences which  are 
not triable by the Session Judge  or 
which are triable  concurrently,  are 
concerned, is very much in the hands 
of the  executive.  Therefore,  untU 
this separation takes place, we  shall, 
have nothing to do with the Section 30 
Magistrates.  When the separation of* 
the executive from the judiciary will 
take place, it may be that they  will 
perhaps be as good as Assistant  Ses
sions Judges.  That, we can see later. 
That is why we put in an amendment 
for omitting this clause.

Then, comes our alternative amê  ̂
ment.  In spite of opposition, if tliis 
clause iM retained, what we susgest i»
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tliat the jurisdiction of tese MagiStT4- 
tcs should be limited only to offences 
punishable with five years  and  that 
their sentencing power should be res
tricted only to three  years, just one 
year above the ordinary Magistrates.

I have only to make a few remarks 
cn clause 13.  There, I entirely agree 
with Pandit Thakur Das Bhargava be
cause the amendment proposed  will 
put all sorts of persons into jeopardy, 
, who should not be held guilty of  not 
allowing  ingress to police  officers. 
Clause 13 seeks to amend section 47. 
What does section 47 say?  Section 
47 makes it obligatory on certain per
sons to allow ingress to police officers 
into certain places.  In our  country 
where family tradition is so strong, 
where the authority of the head of 
the family is so  strong,  it is  im
possible to conceive that a person who 
is not the head of the family  or 
whom the head of the family  has 
forbidden to open the door or  who 
knows that the head of the family 
does not wish him to open the door, 
will take the responsibility of open
ing the door to a police officer.  In 
that case, the  head of the  family 
should be punished.  The real person 
who prompts others not to  allow 
ingress to a police officer should  be 
punished.  Why punish someone who 
cannot act against the head of  the 
family?  Even as Pandit Thakur Das 
Bhargava has said, guests may  be 
involved, ladies may be involved and 
even children may be involved in this 
mater. Sk), I would urge the Minister 
to withdraw this particular  clause, 
not to press this particular clause, or 
to accept the amendment which we 
have proposed which is No. 193. and 
we say only the person in charge of 
the place should be made responsible 
for not allowing ingress to  police 
officers.

That is all I have to say on this 
p̂oint.

K. C. Staarma rosê

Mr. Churman: If the hon.  Home 
Minister wants to speak now, he 
may.  We shall finish the discussion 
by 1 O’clock, including the vote.

Shri U. M. TriTedi (Chittor) rote—

Pawlit K. C. Sbarjna: I want  only
two minutes.

Dr. Kat|u: The hon. Member may 
have two minutes, and two minutes 
to Mr. Trivedi.

Shri U. M. Trivedi:'What about the 
time?

Pandit K. C. Sharma: My amende 
ment is, as Mr. Sadhan Gupta  said, 
for the total abolition of  section 
30 of the Criminal Procedure Code.

My respectful submission is that I 
do not agree with Mr. Bhargava that 
there will be more convictions  as 
against acquittals.  There is a callous 
indifference to the fact that once you 
send a man to the jail, he becomes 
a permanent criminal.  Actually, ia 
the long process of getting justice, 
the man is punished enough for  the 
crime he has committed.  It is much 
better that through this long haras
sment the man is punished and  is 
still a free man to contribute  some
thing to the Common welfare.  Other
wise,  you send a man to jail.  I 
have been to jail and I have very bad 
experience of the jail conditions, and 
I am certain that the more people you 
send to the jail, the more criminals 
you make.  So. yt)u do not do justice 
to the community, and you do great 
injustice to the community.  You do- 
not add to the welfare of the State.

Pandit Thakur Das Bhargava: Then 
abolish the Indian Penal Code.

'Pandit K. C. Sharma: The Indian 
Penal Code and the Criminal  Pro
cedure Code are all  meant to do 
justice under the circumstances with 
a certain objective in view, not 
sending the people to jail, to  make 
them, to turn them into permanent 
criminals and add to the worries of 
the ordinary Citizen?.  *
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I would simply point out that this 
is a fact, that the Magistrate has a 
different mentality, a different way 
of doing  things  and  understading 
things than a Sessions Judge.  And 
justice is a thing which must be pro
vided '.o the unfortunate accused with 
as many facilities, as greater facilit
ies, as possible.

SuppKjse I argue a case before  a 
Magistrate.  I put the ruling before 
him.  He says:  “Well. Mr.  Sharma,
these  rulings are meant for  the 
Sessions  Judge across the  road. 
These are general things.”  He  re
fuses to understand the law.  His 
outlook is that of a practical  man.

Therefore, I beg to submit that the 
unfortunate accused has a better man 
to adjudge his guilt rather than a 
Magistrate whose mentality is more 
in accordance with the police methods 
rather than with the well-considered 
judgment of a Sessions Judge.

Dr. Katju: Mr. Chairman, let us be 
quite clear about one thing.  I men
tioned it  yesterday o*r some  days 
back, and I repeat  it once again. 
This Parliament is concerned  with 
the administration of justice neither 
inclining towards the accused  nor 
inclining towards  the prosecution. 
People are interested that  justice 
should be administered and offenders 
should be punished, the innocent man 
should not be harassed.

Pandit  Thakur Das  Bhargava:
Quite true.

Dr. Katju: It is not  interested
whether they become permanent cri
minals  or  temporary  criminals. 
According to that argument, nobody 
should be punished at all.  If I cut 
anybody’s throat or pick his pocket, 
I should be just admonished  and 
asked to go home and behave better. 
That is not the test here.

Piiidit K. C. Sharma: That  would 
certainly be a better Government.

Dr. Katju: Regarding these section 
30 Magistrates, I tell  jrou,  nothing 
has caused me greater sorrow  and
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grea' eft* distress than this readiness 
to attribute all sorts of imperfections,, 
if  not something worse, to  our 
Stipendiary  Magistrates,  to  our* 
honorary Magistrates, to every Magis
trate.  I really do not know who iŝ 
safe.  Everybody is said to be under' - 
the thumb of the police, under the 
heel of the Distric't Magistrate, under
something elsa of the Minister—I do 
not know.  And look at the  very 
comment which my hon. Iriend made. 
Mr. Sadhan Gupta said that  the- 
Magistrate is good enough to  try 
cases up to two years,  but if that 
offence is punishable with a sentence 
of seven years or three years or four 
years, well, he is unfit.  I can under
stand a man saying;  “This man is 
unfit to be a Magistrate at all”, but 
to say that a Magistrate is  good; 
enough to send me for two years, but 
bad, absolutely rotten, to try a case 
in which the sentence may be five 
years maximum—he may give  the 
man only three years—is something. 
I cannot understand.

Shri Sadhan Gupta; We have not 
said a Magistrate is good enough  to 
punish for two years.  We said  a 
Magistrate is not good enough  to 
punish for one day.  We said  we 
want judicial officers.

Dr. Ratju: Very well, then I under
stand that. According to the friends 
of the Communist Party, every case 
should be tried by the  High  Court 
of Calcutta.

Shri  Sadhan  Gupta: Judicial
officer, I said.  The Magistrate is an 
executive officer.  We want a judicial 
officer.

Dr. ̂ Katju: We  are  becoming
ridiculous  in  this  fashion.  I 
can  understand  your  saying 
there  should  be  separation  of 
judiciary from the executive  which 
is something  which we all want— 
because I do not want to vilify  my 
own countrjrmen in this fashion.  The 
whole  country has  undergone  a 
change.  Is there any  illustration, 
any instance, where Magistrates have 
become executlre-mlnded.  And then.
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iplease remember one thing.  I come 
from an Appellate Court, practising 
in the High Court.  There is  the 
Sessions Judge.  There is an appeal 
in every case.  There is the record. 
My hon. friend said Sessions Judges 
are perfect.  Very well.

Pandit K. C. Sharma:  Nobody is
perfect,  I simply said they  are 
:better fitted to do justice.

Dr. Katjn:  Sessions Judges  are
better.  But then, they hear the case 
on appeal.  The Magistrate acquits. 
The few people whom he convicts are 
entitlea  to  appeal.  (Interruption). 

My hon. friend is just repeating his 
arguments—because  the Magistrate
-does not understand, he will not allow 
cross-examination etc.  The  cross
examination is limited, should  be 
limited, not going about days  and 
days, sort of a babbling brook.

So, Mr. Chairman, I want to make 
It quite clear that these section  30 
Magistrates have functioned well,̂ — 
Mr. Bhargava says, the other gentle
man says.  Wherever the system is in 
practice nobody is complaining.  My 
hon. friend who practises in Meerut, 
who has no experience of section 30 
Magistrates is very angry with them, 
just as I have found that people who 
have not any experience whatsoever 
of juries are very angry with juries. 
You ask the man from Bengal.  He 
, says they are good.  The men  from 
JPunjab who have never seen a set of 
jurymen, say they are rotten.

Pandit Thaknr Das Bhargaya:  1
never said....

Dr. Katju: I do not provoke you. 
Why do  you intervene?  Similarly, 
my hon. friend says he just  goes 
by the word Magistrate,—̂the  Magis
trate is fine for two years, he  be
. comes absolutely undescribable  for 
seven years.  I deprecate,  speaking 
very seriously, this tendency on our 
part to vilify our own people, as  I 
said just now.  They are all  highly 
. educated, B.As., M.As.

Dr. Katju: They do not deserve to 
be treated in this fashion by Parlia

ment.

Then, secondly, we come to  this 
question of Honorary Magistrates.

Pandit K. C. Sharma:  It is  no
question of vilification.  It is simply 
examination.

Dr. Katju:  Then we come to  the 
question of Honorary Magistrates. On 
the floor of the House opinions have 
been expressed both ways.  There is 
just one point that you should bear 
in mind, and that is, the  Criminal 
Procedure Code does  not  say,  this 
amendment does not say thct  there 
must  be  Honorary  Magistratej  in 
every State.  It leaves complete dis- 
CTietion to  every  State.  If in 
a particular State public opinion  is 
very strong and they hate all Hono
rary Magistrates, very well, the Gov
ernment may not appoint Honorary 
Magistrates there. Public opinion may 
express itself strongly in their own 
Legislative Assemblies: it is open to 
them.

Shri V. G. Deshpande: If the party 
in power wants, they may appoint.

Dr. Katju: This is a discretionary 
matter.  In the U.P., with which  I 
am familiar, about 60 per cent of the 
judicial business is discharged  by 
Honorary Magistrates.  There  may 
be blacksheep  here and there,  but 
they  do  their  work  very  well. 
Honorary First Class Magistrates  or 
Second Class Magistrates sitting  in 
Benches give some expression  to 
their desire for public service.

Shrt S. S, More: Then why do you 
complain that there are too  many 
acquittals even in Uttar Pradesh?

Dr. Kaliju: Every observation  that 
my hon. friend Shri S. S. More  Is 
making has got no sense in it What



?7i Code of

has it got to do w ith what I  said? 
Simply for the sake of  inteiTuption, 
he is getting  up. What has  it got to 
do with the acquittals?  I never com
plained  one word about  acquittals  be- 
lore Magistrates.  I w as  rom plaining 
o f  acquittals  in  m urder  cases.

Shri A. K. Gopalan (Cannanore): 
You  complained, and you  forgot 
about it.
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should like to have  the trial else
where; they approach the Judge, and' 
if the Judge agrees, well, everybody 
is agreed and the trial takes  place- 
there.  My hon. friend Shri  Sadhan 
Gupta said, no no, the accused should 
have it. because he will not be able 
to engage a lawyer.  I entirely agreê 
This is an innovation, and we  say,, 
if the prosecution and the....

Dr. Katju: I shall leave it at that. 
What I was saying was that  there 
is no  compulsion.  In the  Uttar 
Pradesh,—I have not worked it  out, 
but  I feel—̂ Honorary  Magistrates 
save  the public  exchequer  abput 
Rs. .50 lakhs a year, or probably more. 
Similarly, you find that kind of sav
ing  everywhere.  My hon.  friend 
Pandit Thakur Das Bhargava,  with 
his wide experience of the Haryana 
part of the Punjab State, where he 
has not come across good Honorary 
Magistrates, says  that they should 
not  be anywhere in the whole  of 
Ind’a right up to Tuticorin or  Tri
vandrum.  He said, we do not. want 
them, because I have had the  mis
fortune of having seen some  bad 
Honorary Magistrates in the Punjab. 
$0, let us leave the discretion to the 
people.

Next, we ' come to this question of 
the Sessions Court holding its sittings 
in different parts.  The Communist 
Party says, they are all for liberty. 
If the accused should have liberty, 
and he wants it, let him have it.  The 
suggestion that has been made  is 
that there may be cases of all kinds. 
First, you should have some  good 
•uitable place where it should  be 
lodged.  If it is a trial in  which the 
number of accused is about seven or 
ten. leading dacoits to be tried under 
a section 302 case, then it may be 
very difRcult to manage about their 
accommodation; the witnesses  may 
be far away; therefore, it is said that 
the Judge will be given the last voice, 
as Shri N. C. Chatterjee said.  The 
prosecution and the accused put their 
iirads togkher, and they say we

Shri Sadhan Gupta: It is a misinter
pretation.

Dr. Kaija: I am not yielding.

Shri Sadhan Gupta:  The  Home-
Minister has no right  to  misinter
pret me.  I said it is only the busi
ness of the accused and the Sessionrjr: 
Judge, and the Sessions Judge is the 
best judge of the conveniences of the 
prosecution.

Dr. Katju: I understand the i»sition 
taken by my hon.  friend perfectly 
clearly.  With that I do not agree.  I 
say the prosecution, poor fellows, are- 
not just playing there; they  should 
have as much voice as the accused, 
and Government should be able  to 
say whether proper arrangement can 
be made for the accommodation  of 
w'itnesses.  accommodation of the- 
Judge, the accommodation of the law
yers. and the accommodation of 
everybody concerned.  If  everybody 
agrees, then the trial may take place 
there.  It is an innovation that we are 
providing.

Lastly, something was said  about 
the increase of fine.  I think fines; 
should  be increased,  because  the 
money value has decreased very con
siderably. A fine of Rs. 100 or Rs. 200̂ 
today is not to the extent of what it 
was years ago.

Shri S. S. More:  May I seek one*
clarification from the hon. Minister?

Dr. Katju: I would not answer the- 
question.

Slîi S. S. More: It is my right to=» 
put a question.  ,

Dr, Katju: I would not answer it.'
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Mr.  Chairman: First,  there is
amendment No. 339. Do any of the bon. 
Members who have moved their am
endments want to press them?

Sliri S. SL More:  On a point of
-order.  Js the hon. Minister in order 
in saying that he would not answer 
the question  without  hearing  that 
question?  It is prejudice against a 
person.

Dr.  KaUu:  I do not answer the
question of  Shri S. S. More in this 
case, because I can  anticipate  what 
the question would be.

Shri S, S. Mcw«:  With jrour permis
sion, I want to seek a clarification. If 
the amount of fine is to be linked up 
ivith the fluctuating money market, is 
it going to be urged by the hon. Minis
ter that when the prices fall and the 
\money value goes up, the fine will be 
reduced, and there will be an amend- 
joflent of the Criminal Procedure Code 
to that effect?

Dr. KaAju:  That may be a matter
for consideration, when that question 
ârises.

Finally, in section 47, it is proposed 
to substitute the words ‘any  person 
r̂esiding’ in place of ‘the person resid
ing*.  A police officer comes with  8 
warrant and he wants to  serve  it. 
The owner of the house,  us say, is 
away.  His sons are there.  What the 
police officer wants is that the person 
who is residing there may know about 
it.  Where does the question of pro
priety, the question of the mastership 
-of the house, or of somebody b̂ing the 
head of the family, etc. come in?  It 
is a question of giving assistance  to 
the public officer in carrying out his 
duties.  I, therefore, will not be able 
to accept that particular view which 
has been advocated by my hon. friend 
there.

Mr, Chairmaii: We may proceed to
the voting on the clauses now.  Let us 
-take clause 2 first, and  the  amend- 
xnents thereto.  .

tPr. Katju: Voting was postponed
■only on warrants case and summons 
case  The rest of the clause was open 
tor vi/Uog,

Shri Sadhan Gupta; I want to press 
my amendment No. 168.

Mr.  Chairman: Then, there  Is
amendment No. 340 in the  name  of 
Pandit Thakur Das Bhargava. Does 
the  hon. Member wants to pass his 
amendment?

Pandit Thakar Das BhargaTa: I
want to press all the amendments that 
I have moved, including 340.

Mr. Chairman: The question is:

In page 2, for clause 2, substitute;

“2. Amendment of section 4, Act
V of 1898.—In  section 4  of  the
principal Act......

Pan̂t Thakur Das Bhargava: May
I submit one word, before you put the 
question?  So far as section 4 is con
cerned, so far as warrant  case  and 
summons cases are  concerned, the 
voting on these  should take  place 
subsequently,  and*  the  Deputy- 
Speaker agreed to that yesterday. So, 
kind.y do not put it to vote  at this 

stage.

Mr. Chairman: So. the voting om
amendment  No.  340  is  postponed. 
Then, there is amendment No. 167 in 
the name of Shri S. S. More.

Shri S. S. More: The system of
mukhtiarship should be abolished.  I 
did not get a chance to explain it, but 
that is what this amendment means.

Mr. Chairman: The question is:

In page 2, line 7, after  “principal 
Act” insert “in clause  (v)  of  sub
section (1) the words,  brackets and 
figure ‘and (2) any other person ap
pointed with the permission  of  the 
Court to act in such proceeding’ shall 
be omitted and”

The motion was negatived.

1 P.M.

Mr, Chalr nan: Amendment No. Id
of Shri Dabhi, postponed. Amendm«rt
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No. 36 postponed. Amendment No. 168, 
postponed.  Amendment Nos. 339 and 
35 are also postponed.

All the amendments  except  those 
relating to sub-clause (w) are before 
the House.

An Hon. Member: Except that what 
•else is there?

Shri S. S. M6re:  The Minister in
-charge should guide the Chair.

Mr. Chairman: All voting on clause 
*2 is now postponed.  Let us take  up 
clause 3.

Mr. Chairman: The question is that 
amendment No. 172 of Mr. More  be 
accepted.

Shri U. M. Trivedi:  Why not put
•mil the amendments together?

Mr. Chairman: The question is:

In page 2, line IL tefore the words 
’*For sub-section” insert:  »

*‘(a») In section 9 of the princi
pal Act, for the words ‘State Gov
ernment’ wherever they occur, the 
words ‘High Court’ shall be sub
stituted; and (b)**

The motion was negatived.

Mr. Chairman: The question is:

In page 2, line 14, for “State Gov- 
«mment” substitute “High Court”.

The motion was negatived.

Mr. Chairman: The question is:

In page 2, lines 16 to 22, for “if in 
any particular case, the Court of Ses
sion is of opinion that it will tend to 
the general convenience of the parties 
and witnesses to hold its  sitting  at 
any other place in the sessions divi
sion, it may, with the consent of the 
prosecution and the accused,  sit  at 
ihat place for the disposal of the case 
or the examination of any witness or 
-witnesses therein** substitute:

“until such order is made, the 
Court of Session shall  hold  its 
sittings as heretofore.’*

The motim waŝnegatived.

In page 2, line 18, after “witneases" 
insert “or for any other reason**.

The motion was neijatived

Mr. Chairmaii: The question is*

In page 2, line 19, for “place** 
stitute “Taluka or Tehsil**.

The motion was negativejt

Mr. Chalmaii: The question is:

In page 2, line  19  and 20,  omit 
“with the consent of the prosecution 
and the accused,*’

The motion was negatived

Mr. Chairman: The question is:

In page 2, lines 19 and  20,  omit 
“with the consent of the prosecution 
and the accused”.

The motion was negatived.

Mr. Chairmaji: The Question is:

In page 2. lines 19 and 20, for “with 
the consent of the prosecution and tjie 
accused” substitute “with the consent 
of the accused.*’

The mx)tion was negatived.

Mr. Chairman: The question is:

In page 2, line 22, add at the end:

“But until such order is made, 
the Court of Sessions shall  hold 
its sittings as heretofore/*

The motion was negatived.

Mr. Chairman: The question is:

“That clause 3  stand part of 
the Bill.’*

The motion was adopted.

Clause 3 was added to the Bill.

Mr. Chairman: The question is:

In page 2, for clause 4, substitute:

“4. Omission of section 14, Act
V of 18§8.—Section 14 of the prin
cipal Act shall be omitted.**

The motion was negatived.
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Hr. Chairman:  The question is: 

In page 2, /or clause 4, substitute:

Shri  Amjad  All  (Goalpara-Garo
Hills); Sir, I press my  ameadment 
No. 280.
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“4. Amendmejtt of section  14, 
Act V of 1898.—For sub-section (1) 
of section 14 of the principal Aĉ 
the following sub-section shall be 
substituted;—

*(1) The  State  Government, 
after obtaining the approval of the 
High Court, may confer upon any 
person, who holds or has held any 
judicial post under the Union or 
a State, or has for at least  five 
years been  ̂advocate of a High 
Court specified in the First Sche
dule of the Constitution of India, 
all or any of the powers conferred 
or conferable by or under the Court 
on a Magistrate of the first, second 
or third class in respect to parti
cular cases or to a particular class 
or particular classes of cases, or 
in regard to cas6s generally or in 
: any local area outside the  presi- 
dency-towns.’ ”

The mx)tion was negatived.

mr. Churman: The question is:

*ln page 2, line 24, after the words 
"principal Act”, insert:

“(a) after the words 'State Gov
ernment' the words ‘after consultr 
ing the High Court’ shall be insert
ed; and (b)”

The motion was negatived.

Mr. Chairman: The question is:

In page 2, lines 26 and 27, for “in 
consultation with the High Court” sub
stitute  “in accordance  with  the 
opinion of the High Court”'

The motion was negatived.

Mr. Chaiiman: The question is: 

‘That clause 4  stand part ol 
the Bill.”

The motion was adopted.

Clause 4 was added to the Bill. 

Clause 5 was added to the Bill.

Mr. Chairman: It is the  same as
184.

The question is;

In page 2,—

(i) lines 39 to 41, omit “who has, for 

not less than ten years exercised as 
a  Magistrate  powers  not  inferior 
to those of a Magistrate of the  first 
class”; and

(ii) after line 44 add:

“Provided that no District Magis
trate,  Presidency  Magistrate  or 
Magistrate of the first class shall 
be invested with such powers un
less he has for not less than ten 
years, exercised as a  Magistrate 
powers not inferior to those of a 
Magistrafte of the first class.”

The motion was adopted.

Mr. Chairman: The question is:

In page 2, for clause 6, substitute:

“6. Omission of section 30  in 
Act V of IS98.—Section 30 of the 
Principal Act shall be omitted.”

The motion was negatived.

Mr. Chairman: The question is;

In page 2, lines 37 and 38, for “ii» 
consultation with” substitute “with the 

approval of”

The motion was negatived.

Mr. Chairman: The question is:

In page 2, line 44, for “seven years?*' 

substitute “five years”

The motion was negatived.

Mr. Chairman:  The questiin is:

“That  clause 6, as  amended,, 
stand part of the Bill.”

The motion was adopted.

Clause 6, as amended, was added to* 
the Bill



Mr. Chsinnan:  The question is:

In page 2, line 48, cymit ”of impri

sonment for life or”
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The motion was negatived.

Mr. Chairman: The question is:

In page 2, lines 48 and 49, for

months’ and for the word  ‘fifty* 
the words ‘one hundred’ shall >>e 
substituted.*’

The mx)tion was negatived.

Mr. Chairman: The question is:

In page 3, for lines 3 to 6, substitute:
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“ol

imprisonment for life or of  imprison
ment for a term exceeding ten years’* 
substitute  “imprisonment  for a term 
exceeding seven years”.

The motion was negatived,

Mr. Chairman: The question is:

In page 2 —

(i) line 46, after  ‘principal Act’, 

insert ‘(a)’; and

(ii) after line 49, add:

“(b) to  sub-section  (3),  the 
following proviso shall be added, 

namely—

‘Provided that no Assistant Ses
sions Judge who has not worked as 
an Assistant Sessions  Judge  for 
four years shall pass a  sentence 
of imprisonment exceeding seven 
years.’ ”

The motion was negatived.

Mr. Chairman: The question is:

“That clause 7 stand part of the 
Bill.”

The motion was adopted.

Clause 7 was added to the Bill.

Mr. Chairman: The question is:

In page 3, for lines 3 to 8, substitute: 

“(i) in clause (a) for the words 
'two years’ the words ‘three years’ 
and for the words ‘one thousand’ 
the words ‘two thousand’ shall be 
substituted;

(ii) in clause (b) for the words 
‘six months* the words ‘one year’ 
and for the words ‘two hundred* 
the words ‘five hundred’ shall fte 
substituted;

(iii) in clause (c) for the words 
‘one  month’  the  words  ‘three

508 LSD. '

“(i) in clause (a)—

(a) the words ‘including such soli
tary confinement as is autho
rised by law* shall be omitted;

(b) after the words ‘one thousand* 
the words ‘and five hundred’ 
shall be inserted: and

(c) the word ‘Whipping’ shall be 
omitted;

(ii) in clause (b),—

(a) the words ‘including such soli
tary confinement as is autho
rised by law’ shall be omitted; 
and

(b) for the words ‘two  hundred* 
the words ‘four hundred’ shall 
be substituted/’

The motion was negatived.

Mr. Chairman: The question is:

In page 3, line 4, for “two thousand” 
substitute “one thousand  two hund
red”.

The motion was negatived.

Mr. Chairman: The question is:

In page 3, line 4, add at the  end 
“and the word ‘Whipping’  shall  be 
omitted”

The motion was negatived.

Mr. Chairman: The question is:

In page 3, line 6, for “five hundred” 
substitute “four hundred”.

The motion was negatived.

Mr. Chairman: The question is:

In page 3, line 6, for “five hundred” 
substitute “two himdred and fifty”.

The motion was negatived.

Mr. Chairman: The question is;

In page 3, lines 7 and 8, for  “one 
hundred” substitute “seventy-five”.

The motion was negatived.
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The question is: 

I>art of“That clause 8 stand 
the  Bill.*’

The motion was adopted. 

Clause 8 was added to the Bill 

Bfr. Chairman:  The question is:

In page 3, for clause 9, substitute:

‘9. Amendment of section 34, Act
V of 1898.--In section 34  of  the 
principal Act, the words  “or  of 
transportation for a term exceed
ing seven years” shall be omitted.’

The motion was negatived.

Mr. Chairman: The question is:

In page 3, for clause 9, jubstitute:

*9.  ATrtcndment of  section 34, 
Act V of 1898.—̂In section 34  of 
the principal Act, for  the words 
“seven years” the words  “three 
years” shall be substituted.*

The motion was negatived.

Mr. Chainnan: The question is:

“That clauses 9 and 10 stand 
part of the Bill.”

The motion was adopted.

Clauses 9 and 10 were added 
to the Bill.

Mr. Cliairman: The question is:

In page 3, line 18, after “i>anchayat” 
occurring for the first  time insert 
“other than a judicial panchayat”.

The motion was adopted.

Mr. Chairman: The question is:

In page 3, for clause 11, substitute:

‘11. Amendment of section  45, 
Act V of 1898.--In sub-section (1) 
of section 45 of the principal Act, 
clause (e) shall be omitted/

The mx)tion was negatived.

“That clause 11, as  amended, 
stand part of the Bill.”

The motion was adopted.

Clause 11, as amended, was added 
to the Bill.

Clause 12 was added to the Bill.

Mr. Chairman: The question is:

In page 3, for clause 13, substitute:

‘13. Amendment of section 47, 
Act V of 1898.—In section 47 of 
the principal Act, for the words 
“the person residing in, or being 
in charge of” the words “the per
son, residing and being in charge 
of” shall be substituted.*

The motion was negatived. 

air. Chairman: The question is:

“That clause 13 stand part of 
the Bill.”

The motion was adopted.

Clause 13 was added to the Bill.

Clauses 14 and 15 were  added 
to the Bill.

Clauses 16 to 19 

Mr. Chairman: The time allotted
is four hours.  Those Members who 
want to move tiieir amendments may 
please send the notice to the Table 
Office.

Sbri V, M. Trivedi: My  amend
ments are Nos. 417, 419. 422 and 423.

I wish to remind the House that at 
the initial stage and at the considera
tion stage, we have always taken for 
granted that the Criminal Procedure 
Code of ours is merely a procedural 
law. but in taking stock of it. we have 
not taken into consideration the pro
visions of section 107. which is a sort 
of preventive detention section.  I an̂i 
principally drawing ttie attention  of 
the House to the provisions of this 
section.  It would have  been  much 
better if we had look into this  law 
from a different angle, and if the hon. 
Home Minister was agreeable to the
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proposal that was mooted in the begin
ning that this  aspect of the law may 
be looked at by a regularly appointed 
Law Commission.  Unfortunately, that 
stage is past, and it  is  now  being 
pushed down our throats and we have 
to swallow sections 107, 108, 109 and 
110—mischievous sections  that  exist 
in the Criminal Procedure Code. There 
are other sections with which we will 
deal when the time comes which pro
vide a sort of substantial provision of 
law a-nd interfere with some salutary 
principles of justice that are  obtain
able all over the world.  Section 107 
is a section which has been often made 
use of, and more particularly, in these 
days for political purposes.  In  the 
days of the British also it was used 
lor political purposes and all Congress 
workers who could not be rounded up 
lor anything that they were doing were 
rounded up under section 107.  The 
same thing is happening  today  and 
jection 107 is used as  an  oppressive 
machinery for putting down the ideas 
j>t people or the assembly that is be
ing formed for the purpose of fighting 
the Government and challenging their 
authority to continue to rule this State 
of  ours.  I give you an illustration 
which happened very recently. During 
the last general elections, not very far 
from this place, that is, at Hindaun, 
it so happened that just one day be
fore the election was to take place in 
a particular sub-division or tehsil, aU 
the workers of a particular party were 
arrested and put behind the bars. Un- 
lortunaitely, it was  in  those  areas 
where there were no newspapers  in 
which this news could percolate.  I 
would request the Members  of  the 
House to read the judgment delivered 
“by the Jaipur  Election  Tribunal  in 
which even one of the Union Minis
ters has been castigated lor indulging 
in such activities.  It is for this reason 
that I have tabled  my  amendment, 
which is to the effect that even if you 
want to retain this section, it should 
be provided that during the  election 
days,—fifteen days before the election 
is to take  place—the  provisions of 
section 107 should  not be  brought 
into force,  except  on the  sanction
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being obtained from the District and 
Sessions Judge to the effect that there 
is some substance in the  allegation 
which is being made.  This oppres
sive  portion of the section must cc 
away, and it is for that reason that I 
have tabled my amendment-  Any de
sire to put down  political thinking, 
to put down free thinking, should not 
be indulged in by  the  government 
which may be in power.  If we cannot 
do away with the whole provision m 
107, this much at least may be grant
ed to ihe  public and to the  parties 
contesting elections, that is, that they 
shall not be hampered within their 
rights to approach the electorate, in 
this oppressive manner.

There is another provision in sec
tion 145 and this also has not acted 
to the advantage of the  public.  On 
the contrary those persons who  are 
better able to approach the executive 
officers of the Government,  generally 
the Magistrates, take an upper  hand 
in it and not only forcibly d̂ ossess 
a person carrying on with this litiga
tion, but also get a sort of decision in 
their favqur.  Ignorant people do not 
know the law, go on fighting one way 
or the other, carry on some fruitless 
litigation and at the end of it find that 
the provisions of the Umitation Act 
are standing against them so that all 
the remedies are comîetely wiped out 
by the peculiar provisions of the Limi
tation Act.  A  desirable  amendment 
has been made to tliis provision by a 
subsequent provision in clause 19. that 
is to section 146, but there again there 
is something peculiar, that is, after 
having passed on the powers of making 
a decision to the CivU Court, the avil 
Court is a sort of a dummy.  It takes 
all the evidence and comes to a deci
sion, but then again it is left to the 
Magistrate to pass an order. I say that 
whenever a civil right is to be decid? 
ed, let the Civil Court give its own 
decision.  Why should that judgment 
come back again and why should there 
be this lengthy procedure?. Our Home 
Minister has be«i sajing that he want
ed to provide a speedy trial.  Will It 
be a speedy trial if you make a refer
ence first, and after the reference is



985 Code of 25 NOVEMBER 1954

[Shri U. M. Trivedi] 

made, send back the record and so on? 
All  this will take time because evi
dence will be necessary and it has to 
be taken.

Criminal Procedure
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over that particular property, and once 
it goes before that Civil Court, if there 
is a District Court to hear an appeal 
from his order, let that appeal be heard.

Mr. Chairman:  It is only on the
question of possession; it is on the fact 
of possession only.

Shri U. M. Tiivedi:  It is not on the
fact of possession. The provision says—

“The Civil Court shall, as far as 
may  be  practicable,  within  a 
period of three months from the 
date of the appearance of the par
ties before it, conclude the inquiry 
and transmit its finding  together 
with the record of the proceeding 
to the Magistrate by whom the re
ference was made: and the Magis
trate shall, on receipt thereof, pro
ceed to dispose of the proceeding 
under section 145  in  conformity 
with the decision  of  the  Civil 
Court.”

Once it decides, why are  we  again 
handicapped by this decisiô, that no 
appeal shall lie from any finding of 
the Civil Court?  Why  should  that 
Civil Court be given higher powers un
necessarily?  Because  you  do  not 
want  that  the  Magistrate’s  order 
must not be interfered with; ultimately 
it is the Magistrate’s order which we 
want to keep intact.  I submit that 
once it goes to the Civil Court, and if 
the decision is of the Civil Court, allow 
the law to take its own course.  If you 
fear, if the Government fears, if the 
Magistrate fears, if the executive offi
cers fear that there is a likelihood of 
breach of peace, then attach their pro
perty by all means, but allow the law 
to take its own course.  If it goes to 
the Civil Court, let the Civil Court’s 
judgment be amenable to all the ap
peals which will follow from any other 
order that the Civil Court will be en
titled to pass within  its  competent 
jurisdiction.  We will  presume  that 
only such Civil Courts will decide the 

as have  competent  jurisdiction

Pandit Thakur Das Bhargava:  Doe»
the law provide an appeal?

Shri U. M. Trivedi;  My  learned 
friend obviously refers to section 9 of 
the Specific Relief Act.  It is true that 
no appeal is provided, but then the re
medy is also provided for and you can. 
pursue the other remedy notwithstand
ing the decision under the section.

Why should you have a double jeo
pardy and double litigation.  I say I 
want to avoid a multiplicity  of  prô 
ceedings.  It is very desirable to have 
an end of litigation.  Our  ordinary 
principle of law is that litigation must 
be ended as soon as possible. It should 
not be continued from time to  timê 
and the man must not be allowed  to 
run to two different sources of litiga
tion,  That is why, when everything is. 
decided, if there is a section which in
terferes with the decision and if there 
is some Civil Court of such a nature as 
not to take into consideration the evi
dence that may be on record and still 
perversely decide on a particular thing, 
why should there not be an appeal?  If 
it is provided for,—that is» instead of 
the records being sent back to the Mag
istrate to pronounce the judgment, it 
it is left in the hands  of  the  Civil 
Court  to  pronounce  the  judgment 
itself  and  that  judgment  will 
be subject to all such appeals as can 
be filed from that particular Court to 
the highest Court in that State—then̂ 
that would be something, and that will 
end litigation for all purposes.  In such 
cases, the judgment regarding posses
sion wiU be the final judgment.

One more point remains.  It is the 
question of possession.  It is my very 
humble submission to the House that 
the question of possession should not 
be left to be determined as provided by 
sub-section (6) of section 145 of  the
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principal Act, by the Magistrate,  He 
may no doubt attach.  He may make 
reference to a Civil Court and subject 
to the amendment that I have suggest
ed, let the Civil Court decide the ques
tion of possession, but under no circum- 
atances it should be left in the hands 
of the Magistrate to decide who had 
the possession and then to restore the 
possession to the party in whose posses
sion he wants it to be restored.  That 
is the general principle.  The mischief 
is caused only on account of that par
ticular power which the Magistrate ex
ercises over such valuable rights  re
garding properties.  If that  right  is 
curtailed, the provision under  section 
145 may still remain a salutary princi
ple of law for all purposes.  I would 
therefore humbly submit that if this 
amendment is taken into consideration, 
then, simultaneously with it, the section 
of the Limitation Act which  extin
guishes the right of the party for de
termination for all times to come and 
the provision that if a suit is not filed 
within one year this poor man will 
lose all his property for all time to 
come, must also be amended.

Mr. Chairman; I  may  announce 
that an intention has been expressed 
by the Members to move the following 
amendments subject to their being ad
missible;

Amendment Nos. 358 and  41 f  to 
clause 16, amendment No. 203 to new 
clause 16A, amendment Nos. 285. 99, 
360, 209 to clause 17, amendmerit No. 
419 to clause 18, and amendment No.*?. 
28fi, 362, 363, 364. 422. 421. 423. 355 
and 424 to clause 19.

Clause 16 

Shri Sadhan Gapta:  I beg to move: 

In page 3, after line 40, add:

**Provided  that  if  the  f̂ce, 
■where the breach of peace or dis
turbance or wrongful act is  ap
prehended, is  outside  the  local 
limits of such Magistrate, i>roceed- 
ings under this section shall not 
be taken before him unless  the 
f)ermission of the Sê ons Judge

Criminal Procedure  ggg 
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empowered to hear appê from 
the order of such Magistrate has 
been obtained by  an  application 
made in this behalf before such 
Sessions Judge.”

Shri U. M. Trivedi:  I beg to move:

In page 3, after line 40, add:

“Provided however that no pro
ceedings under this section  shall 
be taken by any Magistrate during 
the fifteen days immediately  be
fore any* Section taking place in 
that district unless the case is re
ported to the Sessions Judge  of 
the district and his sanction  to 
such proceedings has been obtain
ed in writing beforehand.”

New Clause 16A

Shri S. V. L. Naranmliaiii (Guntur):
I beg to move;

In page 3, after line 40, insert:

“ISA. Omission of sections  108 
and 109 in Act V of 1898.—Sections 
108 and 109 of the principal Ac5 
shall be omitted.”

Clause 17

Shri  R.  D.  9Iisra (Bulandshahr 
Distt.):  I beg to move:

In ̂ ge 3, for clause 17, substitute:

“17. Amendment of section 117,
Act V of 1898.—Sub-section (4) of 
section 117 of the  principal Act 
.shall be omitted.”

Pandit Thakur Das Bhargava: I beg
to move:

In page 3, line 46, for “sum
mons cases” substitute  “warrant 
cases”.

Shri Sadhan Gupta: I beg to move:

In page 3,

(i) line  46, for  “summons cases*! 
attoatirucc  • waiiant-cases  except 
that no charge need be framed;"
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(ii) after line 46, add:

“Provided that nothing contain
ed in this section shall prejudice 
the right of the party proceeded 
against to x>ostpone the cross-exami
nation or further  cross-examina
tion of  the  witnesses  produced 
against him until the examination- 
in-chief of aU such witnesses has 

been concluded.”

&ai S. V. L. Narasimbam:  I beg

to move: •

In page 3,

(i) in line 41, before  “For sub
section” insert “(a)”; and

(ii) after line 46, insert:

“(b) to section 117 of the princi
pal Act,  the  following  proviso 
shall be added, namely:

‘Provided that no i>erson shall be 
directed to furnish  security  for 
good behaviour or breach of peace 
on facts on which there has been 
a prior proceeding of  a  similar 

nature.’ ”

Qaase 18 

8hri U. M. Trivedi:  I beg to move: 

In page 4, after line 28, insert:

“Provided also that any  order 
of the Magistrate restoring posses
sion to any party to the proceed
ing shall not extinguish the right 
of any of the parties imder any of 
the provisions of the Indian Limi
tation Act, 1908 (IX of 1908).”

Clause 19

Shrl R. D. Misra:  I beg to move:

In page 4, for lines 34 to 48 su')sti- 
fate:

“(I) If the Magistrate is of opi
nion that he is unable to decide 
as to which party is entitled to 
possession of the subject of dispute, 
he shall decide as to which party 
was, or shall under the first pro
viso to sub-section (4) of section

145  be treated as being, in such 
possession of the said subject and 
he shall issue an order declaring 
it to remain in possession thereof 
until evicted therefrom  in  due 
course of law and forbidding all 
disturbance of such possession un
til such eviction and when he pro
ceeds under the first proviso  to- 
sub-section (4) of section 145, he 
may restore to possession the partr 
forcibly  and  wrongfully  dispos
sessed and if he finds that  it  is 
necessary for keeping  the  peace 
that the other party should  exe
cute a bond for keeping the peace» 
with or without sureties he shall 
make an order accordingly, and 
further he shall draw up a state
ment of the facts of the case and 
forward the record of the proceed
ing to a Civil Court of competent 
jurisdiction to decide the question 
whether any or which of the par
ties was entitled to possession and 
was in actual possession  of  the- 
subject in dispute at the date of 
order passed under sub-section (1) 
of section 145 and if any partŷ 
was forcibly and wrongfully  dis
possessed within two months next 
before the date of such order, and 
shall direct the parties to appear 
before the Civil Court on a date 
fixed by him.”

Shri U. S. Dube (Basti Distt.-North) r 
1 beg to move:

(i) In page 4, lines 39 to 42, for “to 
decide the question whether any and 
which of the parties was in possession 
of the subject of dispute at the date- 
of the order as explained in sub-section*
(4) of section 145,” substitute:

“to determine the rights of the 
parties therein or the person  en
titled to possession thereof;”

(ii) In page 5, line o, omit “of poŝ 
session”;

(iii) In page 5, Une 7, far “thr«» 
months'* subrtiĤite “six montfas*'.
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Shri U. M. Trivedi:  I beg to move: 

In page 5,

(i) line  8, for ‘'and transmitits;”
and

(ii) for lines 9 to 12 substitute: 

'"and  pronounce  its  judgment 
regarding possession to be gXv&i 
to any of the parties  and  such 
order shall be final subject to any 
appeal which may lie to any 
pellate court to which such Civil 
Court is subordinate/*

relevant claims of parties with regard 
to the possession of property and 
lows him to come to a conclusion il 
he can.  If, on  the evidence placed 
before him, the Magistrate finds that 
he can, without difficulty, come to the 
conclusion as to who was in posses
sion at a particular time, then  the 
law allows him to come to that de
cision and to see that the property is 
restored to the person who is dis
possessed within two months of the 
date.
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Shri Amjad All;  I beg to move;

In page 5, line 8, omit  “conclude 
the inquiry and**.

Shri U. M. Trivedi:  I beg to move: 

In page 5, omit lines 16 to 21.

Shri U. S. Dube:  T. beg to movfe:

In page 5, for lines 16 to 21, substi
tute:

“(ID) An appeal shall lie against 
the order of the Magistrate passed 
under sub-section (IB) to the court 
to which  appeals  ordinarily  lie 
against the order of the Civil Court 
deriding the reference.*’

Shri Venkataraman  (Tanjore):  I
beg to move:

In page 5, for lines 19 to 21, substi
tute:

“(IE) An order under this section 
shall be subject to any subsequent 
decision of a Civil Court of com
petent jurisdiction.*'

Mr. Chairman: All these amendments 
are now before the House subject to 
their being admissible imder the rules.

Shri Venkataraman:  The  amend
ments which have been introduced to 
sections  145, 146 and 147  by  this 
amending Bill seek to give, as far as 
possible, final decision on the ques
tion of possession in short proceedings 
without  much cimibrous waste  of 
time.  But if you actually  analyse 
these sections, these  amended pro
visions. I am not quite sure that the 
intention is carried out.  So far  as 
section 143 is concerned, the law as 
it stands provides  fpr a summary 
examination by the Mîistrate of the

Now, the amendment  which  the 
Joint Cknnmittee has suggested calls 
updn the Magistrate to receive also 
evidence by way of affidavits.  I am 
not at all impressed with the evidence 
tendered  by affidavits.  Even when 
it is not possible to get at the tnxth 
when a person is  subject to cross
examination, it should  be more  so 
when a person is asked  to tender 
only  evidence  through  affidavits. 
Once you allow the Court to receive 
evidence by affidavit, then it may be 
toat both the parties wiU flood  the 
Court with any number of affidavits. 
So, ultimately, either the Magistrate 
will not have the time to go through 
all these affidavits or he may be in
duced to come to the  rather easy 
solution on counting them and saying 
that so many affidavits  have  been 
filed on the one side as against  so 
many  himdreds  of affidavits  have 
been filed on the other,  and there
fore, the weight of the paper, at least 
on which these affidavits are tender
ed, is greater on the one side than 
on the other.  I am not at all happy 
about this provision, but I find from 
the Dissenting Minutes of the report 
that not one of them  except Shri 
Syed Ahmed has said that the receipt 
of evidence by a Magistrate through 
affidavits is not satisfactory.  So,  I 
must take it that the collective wiŝ* 
dom of the  Joint Committee is  in 
favour of receiving these affidavits as 
evidence in an enquiry under Sec
tion 145.  I must record my emphatie 
protest against this sort of evidence 
being admitted  in Courts.  I thinit 
that evidence from affidavits is 
ly unsatisfactory.  I am afeaid that
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the enquiry under section 145 by re
ceipt of affidavits is only likely  to 
confuse and perhaps prolong the en
quiry than it might under the normal 
circumstances.

So far as section 146 is concerned,
I am entirely in favour of the Bill as 
it was introduced.  The BiU, as it was 
introduced, said that if the Magistrate 
is not able to come to the conclusion 
or come to a decision as to the per
son who was in possession, then  he 
attaches the property and directs the 
parties to go to a Civil Court. That 
is the most sensible thing to do, be
cause it is a matter relating to civil 
rights of parties, and the duty of the 
Criminal Court is only to see that 
there is no breach of the peace.  The 
Criminal Court  ought  not to  take 
upon itself the duty of saying who is 
the person in  possession.  The Cri
minal Court is only there to see that 
there is no breach of the peace.  The 
object would be easily served by the 
Criminal Court not going  into the 
disputed evidence as  to possession, 
but by merely attaching it and pre
venting both the parties from enter
ing into that.  I know that during the 
discussion of this BUI, before it was 
referred to the Joint Committee, con
siderable apprehension was expressed 
in this House as well as in the other 
House, that if the provision stood as 
it was, probably any  person who 
merely wants to  create  a mischief 
might bring about a breach of  the 
peace or attempt to bring about  a 
breach of the peace and thereby de
prive the person who is in possession 
of the property of such possession and 
see that a Court attaches the proper
ty.  That is an apprehension which 
I think is justifiable. But for that it 
is not right in my opinion  to make 
the change which has been made by 
the  Joint  Committee,  namely,  to 
make the procedure more cumbrous 
than it is.  Under  section 146  he 
merely attaches and then he leaves 
ttie parties  to go to the Civil Court 
and abide by its decision.  What the 
loint Committee has done is to re<

commend to this House that this dis
puted question  of possession should 
be referred by the Magistrate’s Court 
to a Civil Court of competent juris
diction, and  the question  referred 
will only be that  particular  issue, 
namely the possession.  And the find
ing will come back to the Magistrate 
and will be embodied in his decision.

Let me look at this from one point 
of view, namely multiplicity of pro
ceedings.  Even as clause 19 stands 
there is a proviso that nothing in this 
sub-section shall debar  any person 
from suing to establish  his title  to 
the property, the subject of dispute, 
and to recover  possession  thereof. 
Therefore,  even  after  the  Civil 
Court has given its finding, the party 
feeling  aggrieved may  go to  the 
court.  And the court to which  he 
will have to go is the very court to 
which reference has been made pre
viously by the Magistrate.  Is it right 
to refer to the sanje court the ques
tion which* has been dealt with by 
that court in some form or another 
and on which some impressions have 
been formed?

Shn Tek Chand  (Ambala-Simla): 
It is not the same question.

Shri Venkataraman:  I will come
to that, whether it is the same ques
tion or not.

Pandit  Thakur  Das  Bfaargava:
Ninty per cent, of it is the same.

Shri Venkataraman: In a suit for
temporary or permamtnt  injunction 
the question  is the  same notwith
standing the way we start.  Here also 
it is a question of title to the proper
ty and possession is based on sudh 
title.  Technically it may be said it 
is not the same question, but in fact 
and in substance it is the same ques
tion.  And to go to the court which 
is, I will not  sa:̂, prejudiced,  but 
which has come t  a prior conclusion 
on the facts before it, will not be 
in the very best interests of justice. 
I am not at all happy about this re
ference.  I would have preferred the 
î ion to have remained as it was in
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the original Bill that was introduced 
by the hon. the Home Minister.

Pandit  Thakur  Das  Btaarsrava:
What is the difference between  the 
jjrovisions of the Bill as introduced 
and the old section 146, except  for 
•affidavits?

Shii Venkataraman:  There is  no
difference at all.  In fact  the  old 
«ection 14C  merely says that when 
the Magistrate attaches  the  subject 
‘Of dispute, he may, if he thinks fit, 
appoint a receiver; and then, in the 
event of a receiver being subsequent
ly appointed by  any  Civil  Court, 
possession shall be made over to him. 
Therefore, it is the Civil Court which 
will have to decide.

I have very serious objection  to 
the proviso as it stands.  The proviso 
says that only a suit for title can be 
brought by the aggrieved party after 
a decision has been given by  the 
Magistrate.  The Magistrate can en
quire into and restore possession  of 
the party dispossessed only if he has 
l>een dispossessed two months before 
the date.  In section 145 you will find 
that if the Magistrate finds that the 
party has been dispossessed  within 
two months of the date, he may res
tore possession.  Under the  Specific 
Helief Act a person who has been dis
possessed can always sufe for being 
put back into possession.  Section 9 
of the Specific Relief Act gives him 
the right to sue for possession with
out suing  for title.  In  the  large 
majority of cases of holders of pro
perty in the mofussil, in the villages, 
you will find that they have no title 
deeds.  Very often as members of a 
joint Hindu family they would have 
inherited, on  an oral partition, cer
tain property.  And when the posses
sion  of that property is  disturbed, 
ttiey will establish in a court their 
possession.  And the other party who 
wants to displace  them, not being 
Bble to prove a proper title to  that 
property, will not succeed.

What we have  done under clause 
19 is, if a person has been dispos
sessed more than two months before 
the date of the order, he is prevented

from suing for possession;  he will 
have to sue  on the basis of title. 
And if he is to sue on the basis  ot 
title, then he will find it difftcult to 
establish his title in the light of the 
way in which property is held in this 
country.  You  are taking  away  a 
substantive right granted to a citizen 
in this country under section 9 of the 
Specific  Relief Act  by saying  that 
once a possession  has  been  given 
under section  146 as amended  by 
clause 19, he can sue not on the basis 
of possession but  on the basis  of 
title only.

Let us examine  the  position  in 
sections 145 and 147 where a Magis
trate has given a decision imder sec
tion 145 saying that he thinks that 
“X” is entitled to possession of  the 
property.  Then that decision is sub
ject to a decision by the Civil Court. 
If the Civil Court comes to a differ
ent conclusion, either on a suit for 
possession  under section 9  of  the 
Specific Relief Act or on a suit for 
possession based  on title, in either 
of these cases  the decision of  the 
Civil Court would prevail, and  the 
person who is entitled to possession 
on the basis of the decision of  the 
Civil Court will be put into posses
sion.

Now, take section 147 in respect of 
easement rights.  The District Magis
trate makes his enquiry and comes 
to  some  final  conclusion.  Under 
clause (4) of section 147  an order 
under this section shall be subject to 
any subsequent decision  of a Civil 
Court  of  competent  jurisdiction. 
This also would mean that a coxirt 
wihich gives its decision on the basis 
of section 9 of the Specific Relief Act 
as well as on the basis of title would 
be entitled to have his rights estab
lished in supersession of the order of 
the Magistrate,  The proviso as  it 
stands in clause 19 would show  that 
in a case in which a decision has been 
given by a Magistrate under section
146 as amended, the person dispos> 
sessed can succeed not on the basis 
of possession but only on the basis 
of title.  This is a serious inroad om
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the rights which have been guaran
teed to the citizen, a substantive right 
which has been given to the citizen 
under the ordinary law.

I do not think it was intended-  It 
may be argued that the fact that the 
Civil Court has once looked into this 
matter and decided the question  of 
possession may be taken to debar an
other suit in respect of the same mat
ter on the basis of possession.  But 
these two proceedings  are entirely 
different.  You know very well in a 
suit under section 9  of the Specific 
Relief Act there is a plaint, a written 
statement, issues  are  framed̂ evi
dence is let in.  In a case under  a 
Magistrate in respect of a small point 
the way in which the trial is held, 
evidence is led and the way in which 
the decision is arrived at would be 
very different from a decision taken 
in a Civil Court.

Secondly, in the case of a finding 
under this amended section, even the 
Civil Judge who enquires  into  it 
can look into possession only for  a 
period of two months prior to  the 
date of the order.  He will have  to 
come to a finding as to who was  in 
possession two months before; where
as under the Specific Relief Act even 
if he was in possession before  two 
months he would be entitled to re
lief.

I  have  therefore  suggested  an 
amendment (No. 424) to delete  the 
existing proviso  and substitute  in 
its place the words that “and order 
under this section shall be subject to 
any subsequent decision of a Civil 
Court  of  competent  jurisdiction.”
If Government  is agreeable to this 
am«idment, I am willing to drop the 
words “Civil Court” and insert  the 
words  “any  Court  of  competent 
jurisdiction”  instead  of  restricting 
it only to a Civil court of competent 
jurisdiction.  There  may  be other 
courte, revenue courts,  which may 
have the power to decide the question 
of possession.  Therefore,  I do not 
want to make it restrictive in its ap- 
îcation.  It may ht that a revtnu*
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court  may be entitled to give a  le- 
cision on the question uf possession.

Mr.  Chairman:  When  it is said
that the proviso gives power to  & 
Civil Court to decide as regards pos
session, it is suggested that it is onl3r 
for the purpose of the dispute regard
ing the possession  of the property. 
If subsequently it is found by a Civil 
Court that possession really  belongs 
to another person.

Shri  Vcnkatarawian:  There  ar«̂
two suits possible.  One is suit based, 
on possession for possession; the other 
is suit based on title for possession. 
In a suit based on possession for pos
session of that property.........

Mr, Chairman:  This is exactly the 
matter on which the  Magistrate  is 
enquiring: it is regarding the posses
sion of the property, nothing more.

Shri Venkataraman:  But the  pro> 
viso  debars me from  filing  a suit 
under Section 9 of the Specific Relief 
Act for possession  of the property 
based on my previous continued pos
session.

Mr. Chairman:  You can file a suit 
for establishing your possession.

Shri Venkataraman:  That is why
I say that in* the majority of cases in 
the mofussil, title to the property  is 
well established;  it is all based  on 
possession.  Very  few people  have 
title deeds.  Their claim to continue 
in possession of the property is based 
on the fact of their  possession.  In 
the  case  of Joint Hindu  Familiea, 
partitions  take  place orally  on the 
basis of continued possession of the 
property.  This is a summary trial: a 
regular suit appears to be barred.

Mr. Chairman:  That is what I am
asking—can a Criminal Court bar a 
civil suit?

Shri Venkataraman: Then the pro
viso is ab.surd  should  not  be 
there at all.  If It had not been there 
then we can say that a suit on poe- 
session as well as a suit on title may 
be instituted.
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In this matter I feel it is better to 
follow the previous legislation.  The 
provision sought  to be made in sec
tion 147 is: “the Order under  this 
section shall be subject to any subse
quent decision  of a Civil Court  of 
competent jurisdiction.”  Now, if  as 
you say there is no need for a clause 
of this kind, the Civil Court’s rights 
will, I would say, be preserved. Then 
Section 147(4) would  not be neces
sary.  Then Section 145(6) says: “He 
shall issue an order declaring such 
party to be entitled to such possession 
thereof until evicted therefrom in due 
course of law.”  In the case of 147 
an exception to the effect  that  an 
order of the Civil Court shall be final 
in supersession of an order of  the 
Magistrate’s  d̂ urt  appears  to  be 
necessary.

Pandit  Thakur  Das  Bhargava:
146(1) also gives “fee same view  as 
you are propounding.

Shri Venkataraman: There he may 
attach it until the competent Court 
has decided the  rights  of  parties 
thereto or the persons  entitled  to 
possession thereof.

Therefore, my submission  is that 
this proviso should go and the amend
ment which I have suggested should 
be accepted.  As I have said, I  am 
prepared  to drop the word  “Civil” 
because there may be other courts of 
competent jurisdiction which may be 
entitled to give relief in regard  to 
possession,

Shri S. S. More:  Sir, I will first
refer to the amendment  of Section
107.  The  amendment proposed  by 
this clause 16 is a retrograde amend
ment.  It is taking  us back  to  the 
provision in the Criminal Procedure 
Code of 1882.  My question is: are 
we  progressing,  or are  we  going 
back? I do not wish  to quote from 
the <Ik)des previous to 1882.  I shall 
make a reference  to the Code  of 
1882.

According to the provisions of the 
1882 Act the place where the breach 
was apprehended was required to be

within the jurisdiction of the Magis
trate or the person.  So, according to 
that Section the Magistrate described 
therein was  competent  to issue  a. 
summons  a prohibitory order, if the 
place  was  within  his  jurisdiction̂, 
where the breach was apprehended̂, 
or the person was within his jurisdic
tion.  According to that a Magistrate 
having a territorial  jurisdiction,  2T 
the place where the breach was ap
prehended was within his jurisdiction 
and some persons coming, say either 
from Assam  or Travancore-Cochin 
were likely  to offer satyagraha  at 
that  particular  place  within  the- 
jurisdiction of that Magistrate,  then̂ 
he had a right to issue a sort of sum
mons on any person coming from any 
part of  the country.  In  1*888  thê 
Britisher  realised the absurdity of' 
that  particular  provision  and  he' 
effected a change.  He gave this sort, 
of privilege only to the  Presidency 
Magistrate or a District  Magistrate,, 
but the other  Sub-Divisional Magis
trates or Magistrates  of the  First 
Class were robbed  of these special 
sweeping powers.

Now, Sir, this amending  Bill  re
verts back to the provisions of 1882; 
Under this provision, if it is enacted,, 
what will happen?  The place where 
a breach is apprehended 'might  be* 
within the jurisdiction of Magistratê 
of Uttar  Pradesh.  Some  agrarian 
trouble, or some other trouble, might 
be there and persons belonging to a 
particular party which  has  started 
the struggle  for legitimate  reasons: 
mît be flocking to that place from 
different places.  Either  the Magis
trate where the satyagraha is offered, 
a proper and legitimate  agitation is. 
being carried on in a very peaceful 
manner, will issue summons and call 
upon persons from the different parts, 
coming to that place, or intending ta 
come to that place.................

Mr. Chairman; I have to announce- 
that out  of the  amendments  that 
have been moved, amendment No. 20S: 
sugĝting insertion of a new clausê 
16A is out of order.

Sbri S; S. More:  My contention ix 
this.  Is it desirable that we shoulil
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îve such powers.  I know, Sir, that 
the regime of the Britisher has gone, 
and the so-called  democratic  Gov
ernment has come into office.  But, in 
: spite of this democratic Government 
in  office,  there  are  so  many 
grievances which people  still have. 
People might agitate for the removal 
of these  grievances  in  the  right 
<̂jandhian  manner. Satyagraha  is 
’ one of tile instruments of Gandhism 
which has been placed in the hands 
of the people to get some of  their 
grievances  removed.  For instance, 
ĥere is some struggle about irrigation 
dues in the U.P.  A particular party 
which is wedded to peaceful agita
tion takes up that ̂ause.  That party 
has branches all over  the country. 
As the cause of the entire  agrarian 
community will be the same, persons 
belonging to the agricultural sections 
from different parts of the country, 
in order to demonstrate their econo
mic  solidarity,  their  class  unity, 
might flock to this place in order to 
help the peasants to get their griev
ances removed.  That sort of give 
and take, that sort of participation in 
the common  struggle  is desirable 
and it  is a development which  we 
should  anticipate  and  encourage. 
This section  will be  used  by  the 
executive as an instrument to repress 
and stop such a struggle.  My sub
mission, is—I need not waste many 
words on this—that it is extremely 
retrograde.  It smacks of the British 
bureaucratic mentality.  It looks like 
this.  The Government  is bringing 
about forces of repression in order 
to undo the peaceful agitation of the 
people which are likely to be started 
in different comers of the country.

Shri  Nambiar  (Mayuram):  Gov- 
'OTiment are going back to the days 
of the British: still worse.

Mr. Chairman; Ot Course, it  is 
quite relevant.  But I may observe 
that the main section is there already. 
It is only a modification suggested in 
that section.

Shri S. S. More: I am  referring 
-to thfe modification. The modification

(Amendment) Bill  ^

takes us back.  I do not say that a 
section is being  newly  introduced. 
What is being done?  The section is 
there.  Improvements  which  were 
effected  in  section  1882  by amend
ment  of  1888 are  being  set aside 
and removed by this amendment with 
the result that we are again reduced 
back to the position of law which 
prevailed in 1882.  In Volume I  of 
Chattaley’s Criminal Procedure Code, 
the original Section of the Code of 
1882  is given  in extenso,  I  am 
confining  my  remarks  to  that. 
I  do not want to  take  the  time 
of the House by reading this section 
from the Code of 1882.  I only refer
red to thie section without reading it. 
We are reduced to that position.  Is 
our march in the direction of some
thing new or are we marching  to
wards the old and antiquated, some
thing bureaucratic which was unde
sirable, which was an attempt on the 
part of the Britisher to stifle all our 
agitation for removal of  our legiti
mate  grievances.  This reactionary 
amendment is very  important and 
significant to show unmistakably  in 
what way this present Government is 
going.

There is another matter. Take, for 
instance, amendment to section 117. 
Under this amendment, under section 
117, all the procedure  will be  the 
procedure for summons cases.  Take, 
for instance, section 108.  It  refers 
to seditious matter—-security for good 
behaviour from  persons disseminat
ing seditious  matter.  Section 124A 
has gone.  But, this is also a section 
which refers to the offence of sedi
tion.  There will not be a direct pro
secution for the offence of sedition 
in the sense in which the Britisher 
interpret the word “sedition.”  But, 
the Magistrates having these powers 
' under this particular provision,  ac
cept the word ‘sedition’ as interpret
ed by the British Government which 
meant any criticism of  the present 
Government so as to bring it into con
tempt, and proceed any agitation ior 
the purpose of peaceful removal  of 
grievances.  Sven such agitation will
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be treated as sedition.  This  execu
tive regime will come upon those who 
are out to peacefully criticise  the 
Grovernment,  to  point  out  its 
blemishes, and  acts of  commission 
and omission which  are doing  the 
greatest harm to the economic  and 
social life of the country and even 
such peaceful agitation will be com
ing  under  the  guillotine  of  this 
section.

"  Shri Tek Ghand:  Do not commit
breach of the peace.

Shri Nambiar:  It is not a case of
committing.  It is a question of one’s 
interpretation.

Shri S. S. More:  My hon. friend
advises me not to  conunit a breach 
of the peace.  Who is to decide whe- 
ttier a breach of the peace is com
mitted  j My hon. friend must
have been knowing the various inci
dents, the hundred and one or thou
sand and one incidents in the course 
of the national struggle.  Even  the 
most peaceful agitation was held to 
be conducive to breach of the peace 
by  the  bureaucratic  bosses in the 
country and people were held up for 
that.  My submission  is that some 
people might say, we are in seats of 
oflSce and there is no necessity for 
a change, because they run the  risk- 
of losing the saddle and the horse 
too.  But, those who are in  opposi
tion, who are fighting for the cause 
of the people.  It will not be possible 
even for the Prime Minister to  say 
that aU the grievances of the people 
have been entirely  removed xmder 
his beneficient rule.  We agitate  in 
our own way.  Even  the Congress 
people are agitating  in  their  own 
way.  Therefore,  if we  peacefully 
criticise this Government, it will  be 
said that it  is sedition, and some 
order will be passed.  I do not mind 
the order.  What is the  procedure 
which is likely to be followed? The 
summons case procedure.  Under the 
original section 117, the procedure to 
be followed in  proceedings  under 
section 107 was summons case  pro
cedure, but for other  sections  108,
109, 110, the procedure that had  to
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be followed was  the warrant case 
procedure.  Section  108  refers  to 
seditious matter.  Section 109 refer? 
to vagrants and persons who have no 
ostensible means of living.  It is ad~ 
mitted even by the Government that, 
unemployment is going up.  If there 
is continuous unemployment, natural
ly, the purchasing  power  of  the 
people will go down and  you will 
find growing hordes of people  who 
are imemployed.  They will not  be 
in a position to have any ostensible 
means of livelihood.  Such  persons, 
are the miserable sufferers from the 
economic  policy pursued  by  this 
Government  and the  Government,, 
whose economic policy is the mother 
of all these children i.e.  imemploy- 
ment, poverty etc. will be punishing: 
persons for being without any means 
of livelihood. They  are not given, 
the means of livelihood and will fur
ther not be receiving any fair trial. 
The summons case procedure wiU be 
there.  I feel that the  Government 
may be very keen on suppressing the 
seething discontent in the  burning 
hearts of the unemployed.  This  is 
not the way by which you can do 
it.  You will have  to remove  the 
causes' of unemployment.  You  will 
have to give every young man  out 
of work sufficient employment.  Then 
only can this  section be said to  be 
removed from the statute book  in 
êct, though  not as a matter  of: 
fact.

I would go to make a further sub
mission,  We fear, with some  justi
fication, that these provisions, in the 
play of party politics, are likely  to 
be used  by the  executive  officers 
against those who happen to be op
ponents of the party in power.

[Mr.  Deputy-Speaker in the Chairl'

I am not saying this with reference 
to the Congress Party.  Under demo
cracy, the Congress may be in power 
today but tomorrow it may be out of 
power.  So many events  predicting 
such a change have happened.  What. 
has happened in Travancore-Cochin? 
The  Congress  is  displaced  from 
power.  We hope what happened  in.
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Travancore-Cochin  will  be spread 
<over different parts  of the country. 
I am not going to take a pessimistic 
view of the matter and say that you 
-will be all along in the saddle till 
eternity.  I believe in the dynamics 

ot democracy.

Some of the civil servants of the 
Government try to please their mas
ters whosoever they may be.  They 
will try  to please even  the  Com
munists  if they come  into  power. 
Such is the adaptability of our civil 
servants.  They will try  to please 
their  masters by issuing  processes 
imder these i>articular provisions on 
the political opponents of the party 
in power.  These sections are likely 
to be more used for smashing op
position, for stiffing; criticism and for 
^e purpose of doing the  greatest 
disservice to the cause of democracy 
which must tolerate free and frank 
•criticism.

Shri  Namblar: Why should they

t>ring it?

3 P.M.

Shri S. S. More: Mahatma Gandhi 
-said that criticism is like  a broom 
which will clean things.  The party 
in power, inspite of their party dis
cipline, due to so many other consi
derations,  their own  critics,  who 
frankly and fearlessly point out the 
blemishes and defects  in their own 
administration.  It is the noble role 
•of the Opposition, the role which the 
Congress was playing for more than 
sixty years, to criticise  those who 
are in office.  But we fear that these 
sections, these reactionary  sections, 
these retrograde  provisions  which 
were hammered out by the Britishers 
for their own  imperial  purposes, 
will be utilised against the Opposition 
Members, and they will be used as 
instruments of harassment,  instru
ments of persecution  for smashing 
'the Opposition in an indirect manner 
where the party  in power cannot 
rsmash it at the polls.

Then, I will come to clauses 18, 
19 and 20.  I was one of the Mem
bers of the Select Committee, and  1 
am very glad to say—and this will 
please even the Home Minister—̂that 
as far as these  provisions are con
cerned, which have  been made by 
the  Select Committee,  I stand  by 
these provisions.  I feel that the ori
ginal proposal in tiie Bill itself was 
undesirable, was  something  which 
was open to very serious criticism, 
but the  amendments  which  have 
been made by the Select Committee 
are very reasonable and will be effec
tive enough to do justice, to hold the 
scales even between the parties who 
are accused to disturb the i>eace of 
the country.

Now, Mr. Venkataraman who pre
ceded me was pleased to say that the 
proviso will come  in the way  of 
those who are intending to file a suit 
under section 9 of the Specific Relief 
Act.  The proviso reads:

“Provided that nothing in this 
sub-section shall debar any per
son from suing  to establish his 
title to the property, the subject 
of dispute, and to recover  pos
session thereof.”

I do not feel that this proviso will 
come in the way of those who  are 
intending to file a suit under section
9 of the Specific  Relief Act.  There 
is no exclusion, no specific exclusion. 
It is only by implication one might 
say that since this proviso permits 
suits for establishing title, and argvLj 
that other suits which are going to 
agitate points of possession, though 
mixed with questions of title, are also 
automatically barred.  I feel that  I 
am not prepared to take that sort 
of view of this  particular  proviso. 
But, for the  purpose  of clearing 
doubt, I do not want to make it the 
subject of judicial interpretation  by 
leaving  it so vague.  If there are 
Members who have raised  point 
in this House, it  is quite  possible 
that Members from the Bar will be 
raising such points when the matter! 
go before the judicial authority.  9o»
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I would  request  the Minister  iii 
charge of this Bill to find out a suit
able amendment so that all doubts on 
this point will be sufficiently cleared. 
This is the only point I want to say 
-as far as these provisions are  con
cerned.  I do appreciate the reason
ableness of these clauses but I want 
to direct your attention to one point.

Sub-clause (lA) of clause 19 reads:

“On receipt of any sudi refer
ence, the Civil Court shall peruse 
the evidence on record and take 
such further evidence as may be 
produced by the parties  respec
tively.............”

These particular  words  ‘take such 
further evidence”  are  unnecessary. 
If speed and expedition is our object, 
then according to some of the previ
ous clauses, the Magistrate takes all 
the evidence,  the documentary evi
dence, and the affidavits which  the 
parties want to produce before him. 
And  then after collecting all  that 
evidence he is not very sure about 
the legal position, he makes a refer
ence to the  Civil Court.  My  sub
mission is that the Civil Court shouW 
lye permitted to proceed to its deci
sion on the evidence which has been 
collected or filed before the  Magis
trate, because these particular words 
■“such further evidence  as may  be 
produced by the parties respectively” 
will open the doors very wide  for 
the parties  to  produce  additional 
evidence.  This clause does not say 
‘̂as he might  deem  necessary”.  I 
can even understand that.  The Civil 
Court might say that some further 
evidence  is necessary to  clarify  a 
particular point in dispute which  is 
shrouded  in  suspicion.  (Interrup
tion.) But the Civil Judge will be in 
<iifficulty because according to  this 
&*st clause the parties have a right 
to give further evidwce; then  the 
time limit will come in.  That means 
the parties will make it difficult for ' 
tiim to finish the reference or send it 
Iback to the Magistrate within  that 
particular period.

Shri Tek Chand:  If practicable.

Shri S. S. More:  So, it might be
left to the discretion  of the Civil 
Judge.  If  he deems  it necessary, 
some evidence might be given.  But 
here, “such  further evidence as may 
be produced by the parties  respec
tively”, without any restrictive clause 
will be undesirable.  And when we 
are giving freedom  to the parties to 
go to a  Civil  Court either  imder 
section 9 of the Specific Relief Act 
or other provisions for agitating this 
title, I think that sort of restriction 
will not do any harm to any party, 
because either of the parties will be 
imaffected by this particular  provi
sion.

I think my suggestion wiU carry 
some influence with the Home Minis
ter who is in the habit of taking me 
not  very  seriously.  With  these 
words, I dose.

Sbri Tek Cbaad: I  heard  the
speech of the last speaker with very 
great respect.  So far as the earUer 
portion of his speech is concerned, 
that portion which  he devoted to
wards criticism of clause 16, I  am 
not at all ad idem  with  him.  The 
only change  that has  been  now 
brought about in clause 16 is that th6 
right to proceed against a person for 
committing a breach of the peace is 
conferred upon a Magistrate  within 
whose territorial jurisdiction is,  or 
within whose jurisdiction the place 
where the breach of peace or distur
bance  is  appr̂ended  is  located. 
What is wrong about it?

If a person who is determined  to 
commit a breach of the  peace  an
nounced from  the house tops  and 
says:  ‘*I am restrained here in  this
particular locality.  I propose to  go 
to another locality, within the juris
diction of a different Magistrate, with 
a Tnorcha,  with  a  procession,  and 
there I intend to commit a breach of 
the peace”, in logic  I put it to my 
hon. colleague who spoke last that, 
if you pay due homage to the  law 
that a person may be apprehended 
against whom there is an apprehen
sion of the breach of the peace,  it 
makes no  difference  in  principle

Criminal Procedure ioo8
(Arriendment) Bill
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whether he is to be apprehended  at 
the place where he announces  his 
intention or at the place where  he 
is going to commit that breach of the 
peace.

Shii V. P. Nayar (Chirayinkil): Is 
it necessary for action under this sec
tion that he must declare that  he 
intends to commit a breach of  the 
peace also?

Shri Tek Chand:  If there is con
vincing evidence whereby it is possi
ble for a fairminded Magistrate  to 
conclude.................

An Hon. Member:  Fair-minded.

Shri V. P.  Nayar  (ChkayinkU): 
Underline the word “fairminded”.

Shri Tek Chand:.......... that a par
ticular person is about to proceed to 
another place in order to commit  a 
breach of the peace, is it not better 
to nip the mischief in the bud  and 
lay: . “The intentions that you intend 
to carry out at a different place you 
will not be permitted to carry out, 
and you will be stopped from carry
ing  out  those  intentions  here”. 
(Interruption).

Shri Nambiar:  Very nice logic.

Shri Tek Chand: As I gather from 
my  friends  the  interruptors  they 
virtually  say, “so long as I  profess 
that  I  propose  to  commit  a 
breach  of  the  peace  not  with
in  the  territorial  limits  of  this 
Magistrate, I should  be  considered 
safe.  Let  me  preach, let me make 
speeches so long as I take care  to 
say that I will not commit a breach 
of the peace in Delhi,  but I will 
commit  it  in  Hyderabad.  Please 
permit me to carry on, doing so, and 
I should remain inviolate from  the 
clutches of the Magisterial  jurisdic
tion of Delhi.  But you are at liberty 
to catch me only and if and when you 
find me in Hyderabad”.  The  result 
therefore is you keep on  collecting 
all your ammunition here, you keep 
on collecting all the forces with  a 
view to break the peace, ‘but  you 
want a certain immunity.  I sumbit

that that lacuna in the law has been 
very properly filled by this clause, as 
it ought to be,

Shri Nambiar:  Lacuna in  the law
which was made by  the Britishers, 
has been met by the Congress Gov
ernment.  That is the point.

Mr. Deputy-Speaker: Because there 
is freedom now,  according  to  th® 
hon. Member.

Shri S. S. More:  Freedom may be
reactionary also.

Shri Nambiar:  After 150 years of
British rule, now our friends have 
found a lacuna.

Mr. Deputy-Speaker: Order, order̂ 
Let the hon. Member go on.

Shri Tek Chand:  I wish my hon.
friend Shri Nambiar remembers that 
with improved means of communica
tion and developments of transport, 
mischievous tendencies have  got  a 
bigger  scope.  Therefors,  those 
people who are mischievously mind
ed—I do not say, Shri Nambiar........

Shri Nambiar:  It may  be  Shri
Tek Chand also.

Shr: Tek Chand:  Or may be my
self.  If the mischief  of those who 
are mischievously  minded  can  be 
discovered, and  discovered  at  the 
place where the person is, it is meet 
and proper that the Magistrate  of 
that area should have jurisdiction.

Now, I come to clause 18.  My hon. 
friend Shri Venkataraman had some 
objection to this clause on the ground 
that he thought that evidence through 
affidavits was a flop.  I am afraid  I 
have to join issue there.  He has not,, 
to my humble way of thinking, appre
ciated the true import of the provi
sions of section 145.  The law, as it 
was, contemplated putting in written 
statements  only.  Under section 14S 
(1), written statements have to  be 
put in before  a Magistrate.  Later 
on, ttie Magistrate calls for evidence.
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What the present clause provides is 
that not only written statements, but 
in addition, certain documents  also 
can be put in, that certain affidavits 
also can be put in.  ISiey do not con
clude the matter.  That is  not  the 
end of tiie material for purposes of 
inquiry.  After that has  been done, 
the Magistrate, imder new sub-section 
(4) hears the party and then concludes 
the  inquiry.  At the inquiry stage, 
the Magistrate is empowered to hear 
the parties.  Not only that.  The first 
proviso provides that it is open  to 
the Magistrate, if he so thinks fit, to 
summon and examine  any person 
whose affidavit has been put in.  If 
it is necessary to contradict the de
ponent of an affidavit, he may  be 
sent for.  If the information supplied 
by the deponent in his affidavit  is 
inadequate, he may be called upon to 
supplement the information that  he 
has given in the affidavit.  After this 
has been done, and the Magistrate 
finds that there is sufficient material 
to conclude the inquiry, he will come 
to that conclusion.  But  where  he 
finds that  there is  not  sufficient 
material, or that the material that is 
l)efore him is not enoû to justijb̂ 
conclusion one  way or the  other, 
then, and it is only then, that the 
new  sub-secticm lA in  clause  19 
functions.  Then, the matter is refer
red to the Civil Court, and the Civil 
Court’s decision is not going to  be 
circumscribed by the documents  or 
the affidavits or the depositions of the 
parties, because the Civil Court  is 
free to take such further evidence as 
may be produced by the parties res
pectively.  My hon. friend who spoke 
last said, no, there should be a cer- 
.tain amount of restriction imposed, 
that is to say, it should be for  the 
Civil  to  find  out  what  further 
material  he stands In need of.  That 
will be restricting the scope of  the 
inquiry.  Let the parties be free,, as 
provided in this sub-claxiŝe, ' to lead 
such evidence ŝ in their respective 
judgments conduce tQ thêpcoying of 
their respective cases.  Therefore* it 
is no error at all.  If at all there  is 
an error, then it is iin 'tTror in faiVour 
of the contending parties, giving them 
fuller scope, and fuller freedom.  In 
508 LSD.

Then there is  criticism  of  sub
section ID provided for in clause 19:

Shri S. S. More:  With your per
mission, may I bring to the notice of 
the Hon. Member that the Report of 
the Select Committee says as follows 
on this point: I

“The Civil Court should  take 
into consideration  the evidence 
on record and such further evi
dence  as it may  think  neces
sary.”? '

•nus is what the Select Committee 
have said.  But unfortunately, there 
is a divergence between what  the 
Select Committee  has recommended 
in thig particular paragraph, and the 
actual provision of the BilL  Here, 
the words are *as  tiie parties nxay 
deem necessary*.

Start Tek Ctaand:  This is a  very 
happy  divergence.  My hon. friend, 
mare than anybody else, knows that 
the Report of the Select Committee 
is not a guide for the Courts.  For 
the Courts, the guide  is the litera 
legis, or the ipsissima verba  of  the 
law.  So, on the receipt of any such 
reference,  the  Civil  Court  shall 
peruse the evidence on record,  and 
take such further evidence as may be 
necessary, and produced by the par
ties respectively.  If the recommen
dations of the Joint Select Committee 
were broader,  and their  intention 
had not been adequately clothed in 
the draft of the clauses, then the ob- 
iection of my hon. friend may be  in 
point, but not so  when  it is vice 
versa.

Coming to sub-section ID in clause
19. certain apprehensions hdve  been 
expressed by some 6f  the speakers. 
According to one of them̂ under, sub
section ll) proposed, the scope of 
Civil Courts in inquiries  to follow 
has been restricted,  liiat d̂inibn of
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theirs, I say with tiie utmost of defer- 
•ence, is based upon incomplete com
prehension  of the  language.  The 
£ub-section reads:

“No appeal shall lie from any 
finding of the Civil Court given 
on a reference under this section 
nor shall any review or revision 
of any such finding be allowed:”

This is certainly as it ought to  be. 
The finality is given to the finding of 
the Civil Court, wihlch the Magistrate 
invites the Civil Court to give under 
sub-section lA*

So far as the other ofEshoots of the 
dispute are concerned,  the preset 
righte that are available to the par
ties remain untoudied and inviolate. 
There is no question of encroachment 
upon the rights, whether those rights 
are to be exercised und«: section  9 
of the Specific Relief Act, or in suits 
for possession* or in suits for declara- 
.tion etc. etc.

Sbri A. M. Thomas  (Emakulam): 
~But should  not  section 9 of  the 
Specific Relief Act also be referred 
to in that proviso?

Shri Tek Chand: I was concentrat
ing, for the time being, on the first 
three lines of (ID); I am coming to 
the proviso  a second later.  There- 
:fore, so far as clarity of language is 
'concerned, I feel that that part  of 
(ID), which is outside the proviso, 
is absolutely clear and admits of no 
doubt.  But the difficulty arises when 
we come to the proviso.  The object 
of the proviso appears to be to make 
an attempt at a further clarification 
and my fears are that, in that at
tempt at a further clarification, there 
has been a certain amount of confu
sion introduced instead. I agree with 
Mr. Venkataraman when he says that 
the proviso ou  ̂to be deleted al
together.  Because I do feel that the 
retention of the proviso is apt to mis
lead.  When the language  is abso- 
lutdty dear, the provisô to a certain

(Amendment) BiU

extent.,  t̂radicts  the  language 
above.  The proviso says:

“Provided that nothing in this 
sub-section shall debar any per
son from suing  to establish his 
title to the property, the subject 
of dispute, and  to recover pos
session thereof.”

I feel, with the greatest deference 
for those responsible for the proviso 
that this proviso is redundant.

Shri S. S. Mm:. The party  res
ponsible is the Select Committee.

Stall  Chand:  The proviso is
redundant and if at all the proviso 
is called for in order to indicate that 
what has been stated above in  no 
way interferes with the  respective 
rights of the parties under civil law, 
then other language ought  to have 
been used and it ought not have been 
confined to the words,  *to establish 
his title to the property’.  The word 
‘title’, it appears, has led to  some 
confusion.  There  are hon. friends 
who have expressed  the view that 
‘title*  means  ownership.  I differ. 
Title means any claim.................

Shri A. M. Thomas:  Title* means
title to possession.

Shri Tek Chand:  Title means any 
claim, whether the claim  is mere 
possessory claim or the claim of  a 
lessee or the claim of a mortgagee. 
Therefore, the  possessory  claimant 
has got a title to the possession  as 
any other. Therefore title to the pro
perty should not be confined to mem 
■only title to ownership over property; 
it may be title to possession of the- 
property.

Stari  S. S.  More: Maiy  I  ask. 
Sir,.........................

Just as a lesseeSliri Tek Oiaiid:
lias a title.............

Mr. Demttf-Sftaker:  He does not 
give in.

Shri S. S. Blore: I am asking for 
some  clarification.  Under the Civil 
jurisdiction, there are suits on title
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Shri Gadgil: I think Pandit tliakur 
Das Bhargava is in posseayon of the 
House  his possession should not 
be disturbed.

and suits lor possession.  Under the 
Suits Valuation Act and others, there 
are different categories at title and 
Tthere is separate court-lee  on such 
«uits. His interpretation is very in
teresting.  But the question is whe
ther it is in accord with the provi- 
:sions of the Suits Valuation Act and 
other provisions  which do vitalise 
suits on title and suits for other pur- 
<(>oses.

Shri  Tek  Chand: It appears that
I have not been able to make myself 
intelligible to my hon. friend.

. Shri  S.  S.  More: I want to give
you that opportunity,

Shri Tek  Cfaasd: The position is
tthis, Sir.  The tiUe to property  is 
not confined to a claim for owner
ship of that property. The lessee has 
 ̂title; it may be a restricted title 
in the extent of its scope; it may not 
 ̂ the same title as that of an owner. 
3ut, none the less, the lessee has  a 
Testricted title.  Similarly,  the 
tenant has a title, a mortgagee has 
« tifl̂ the mortgagor  has a title. 
"But so far as the word ‘title’ is con
cerned, it means  merely  a claim. 
Claim  or title to  what?  Title  to 
ownersĥ, title to mortgagee rights, 
•title to mortgagor rights etc.  There
fore. my feelings are that the pro
viso ought to be omitted.  Its reten- 
ôn may lead to a certain amount of 
♦confusion as I feel that the language 
•of tlD) is as clear as any language 
*could be. ThsX is what I wish to say.

Mr.  Depnty-Speaker:  I shall call
ifirst Pandit  Thakur Das Bhargava. 
Ji number of hon. Members want to 
speak.  Therefore, hon. Members will 
’be pointed and as brief as possible. 
KTntermptknMX

Pandit  Thakur  Das Bharffava:  In
Tegard to section,...............

Pandit  M m iî war  Dalt  Upodhyay

(Pratapgarh  I5istt.—̂ East):  Pandit
'Thakor Das Bhargava will take more 
time l>ecause he has minutely studied 
:and sMIl go into points of details.

Pandit  Thakur  Das  Bhargmva: I
liave no objection if other hon. Mem- 
becs want to îpeak.

Pandit  Thakor  Das  BiiargaTa: I
have yet to begin and if you want to 
call any other hon. Member, I shall 
sit down-

Mr.  Deputy-Speaker: Every  hon.
Member is entitled to be heard sub
ject to the limitations of time.  I am 
not going to change the procedure.

Pandit  Thakur  Das  BhaiYava:

There are four clauses  which have 
been the subject of comment  In re
gard to clause 16, I also sent in  an 
amendment but  after hearing  the 
hon- .Minister,  I am convinced that 
this should remain as it is. It is quite 
true that in the Code of 1882, these 
were exactly the  provisions—which 
we have got here.  I am also quite 
anxious to see that the scope of the 
section relating to preventive deten
tion is not widened.  I am at  one 
with Mr. More that we should  see 
that so far as preventive detention is 
concerned, it ought  to be  confined 
within limits.  But. at the same time, 
I do not see any objection  whatso
ever to clause 16, for tĥ r«teon that 
if the law  is anxious,  that  there 
ôuld be no breach of the peace and 
if the law is anxious that  public 
tranquillity should not be disturbed, 
it has to adopt all possible means to 
see that it is really not  disturbed. 
The grouse of  my hon- friend Mr. 
More is that when a person is going 
to have satyagraha somewhere  and 
persons can come to that place from 
all parts of the country  and they 
should be allowed to g9 thesro b̂A 
have their patriotism vindicated  as 
he has put it.  All those persons shc»uld 
be allowed to go and then only they 
can be arrested . if they enter  the 
place where the satyagraha is to take 
place.  I would respectfully ̂ k Mr. 
More, whether the  breach  of  the 
peace and tĥ distoMti!̂ of public 
tranquility are not matters which are 
of higher importance than the exercise 
of some other rights.  Supposing  I 
am going to a particular place  in



1017 Code of 25 l̂ OVmsm 1954 Criminal Ptocedure
(Amendment} Bill

xoi8̂

[Pandit Thakur Das Bhargava] 

Delhi satyagraha is going on
can I be arrested beforehand?

gairi Nambiar:  Why should he be 
arrested?

PandH  Tliakiir  Das  Bhargava: If 1
cannot be arrested and the satyagraha 
is goiirg on,  I cannot  be  arrested 
either in the other place or in  this 
place-  But, at  the same  time,  if 
there is an apiprehension that there 
will be a breach of the  peace and 
that public tranquillity  will be dis
turbed, then he can be arrested here 
and I do not see any reason why he 
should not be arrested  in a place 
where the evil could be nipped  in 
the bud.  I do not see any difference 
whatsoever.  Only the powers of the 
Magistrates are widened,

Shri S. S. More: AH the  Magis
trates wfll be All India Magistrates* 
having jurisdiction everywhCTe.

Pandit  Thakur  Das  ittiargava:  If

tile District Magistrate is an All India 
Magistrate and will be an All India 
District Magistrate,  this  Magistrate 
can also become an All India Magis
trate.  The District  Magistrate and 
the Presidency Magistrate have  al
ready g&t this power.  It has only 
to be done like this.  Instead of the 
Magistrate saying that, it is the Dis
trict Magistrate that issues orders.  I 
submit that if you are really anxious 
that there should be no breach of 
the  peace  and  that  public  tran
quillity should not be disturbed, there 
is no harm in entrusting the Magis
trate with this power.  They will do 
just the thing  which  the  District 
Magistrate will do (Interruptions).

' Shri S. S. More:  It is an  argu
ment for the party in power.

Pandit  Thakur  Das  Bhargava: I
beg to differ.  It is entirely wrong to 
suggest motives.  All persons  have 
got their own views and so far as  I 
am concerned, I do stand for  the 
proposition %̂î ĥere should be  no 
breach of the peace in this country 
and there should be no disturbance of 
public tranquillity (Interruptions).  If

there is to be breach of the peace and 
if the Magistrates  are doing  their 
work properly, there is no harm in 
giving this power.  There is a some
what different kind of approach  to- 
the problem  under  section 107.  I 
may be arrested even in Delhi if  I 
am going to some place to commit  a. 
breach of the peace.  The substantive- 
provision is the same; unless it  can.; 
be proved against a person that he 
has committed a particular  act, or 
likely  to  do  a  wrongful  act  or 
break the peace he cannot be arrest
ed.  Therefore, so far as clause 16 iŝ 
concerned, I have got nô objection.

In regard to clause 17, I have giveẑ 
notice of an amendment  Ultimately, 
as you have been pleased to postpone 
the consideration of the section relat
ing to warrant cases and summons 
cases, I do not, at this stage, want to 
submit for your  consideration  the 
difference between  the  procedure- 
about warrant cases  and  summons 
cases.  At the same time, if there is 
any difference and the law does make 
a difference, in the warrant eases the 
accused has got more  facilities  to= 
prove his  innocence.  Since  it  is 
directed against those persons under 
sections 108 and 109, that is, where a 
person can be arrested  because  he 
has got no ostensible means of exis
tence etc., I should think the accused 
should have  more  facilities * than 
what are provided by the summons 
cases.  Some time  back, our  hon. 
Home Minister was pleased  to say 
that he went round the jails and saw 
that the jails were full of people and 
he was very angry  why so many 
people should  be in jails.  I quite 
agree with him.  The police people 
observe a week, called the 109 cele
bration week, for arresting  persons 
under section 109, so thdt the num
bers may swell and  ultimately the 
police may be able to show that they 
have done hard work and get promo
tion.  This week is observed to show 
that they have done good work and 
it is with a view to get promotion 
that they arrest ss many people  as 
possible.  In India  you  can  havê
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lakhs of persons if you want to ar
rest them who will answer the des- 
>:cription of ‘no ostensible means  of 
existence.’

Mr. Depaty-Speaker: Are  there
persons willing  to  assist  the 

jKjlice to celebrate this week?

Pandit  Thaknr  Das  Bhargava:  I

luiow the hon. Home Minister, if he 
were allowed to have his own way, 
will not allow this sort of celebration 
tby the police.  Therefore, I am sub
mitting that in sections 108, 109 and
110, summons procedure should not 
;apply but warrant  case  procedure 
.-should apply.  On the contrary, I do 
want that even for section 107 deal< 
ing with preventive  detention,  the 
procedure should  be warrant  case 
procedure and not summoos case pro- 
-cedure.  I do not wât to go into the 
matter as to the differences  in the 
warrant case and summons case pro- 
-cedures because you were pleased to 
defer that question.

Now, I come to clauses 18, 19 '̂nd
20.  I must submit that so far the old 
sections 145, 146 and 147 are  con
cerned, in my opiniton, they do  not 
require any change whatsoever, but I 
■find from the notes  on clauses  that 
there were protracted proceedings and 
that the Magistrates did not decide the 
âses early and that, therefore, in the 
interest of speed, this secticn is now 
being  modified. .There  are  certain 
difficulties with  me so  far as  this 
section is concerned. I can understand 
that so far as the police are concerned 
ihey should  see that  there is  no 
breach of peace and for that purpose 
there is section  107 and for  other 
purposes and deciding about the right 
to properties, we have got the  Civil 
Courts. The Griminal Courts  should! 
not decide  the rights  because  the 
Civil Courts are much more expert at 
it. Therefore the first proposal of the 
Home Minister that the property may 
be attached and the property may be 
referred to the Civil Court does not 
appeal tp  me except  to a  certain 
*«xtent. When a Court takes charge of
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the property and comes in between 
the two parties,  the Court  should 
assist the rightful party. They should 
assist the person who has been forci
bly dispossessed of his rights, and chat 
was only a tentative Idling, not a final 
thing. The difference between section 
145 and the provisions in the Bill  is 
that under  section  145,  possession 
cô d be restored by  the  Criminal 
Court also if  the  Criminal  Court 
comes to the conclusion clearly that 
such and such jperson was in posses
sion within two months of the date 
of dispute. If it had no clear mind, 
then it had to ask the parties to go 
to the Cifcol  Court, Ultimately,  the 
Civil Court had to decide the matter. 
Now, the hon. Home manmer says in 
the Bill that the property may  be 
attached, and iK>ssession may not be 
restored.  So far it is ifood though as 
a  matter of fact part of power 
was taken away  which really was 
meant to help the aggrieved party. To 
that also I have no gpecited objection. 
Now the present  jH-ocedure is a bit 
more cranpllcated and  made more 
complicated because  of the  several 
legal objections raised.

Firstly, when  the Criminal  Court 
cannot clearly deci<Je who  was  in 
possession, that Court sends  on  the 
case to the Civil Court.  There is  a 
conflict of laws. Suppose there is  a* 
dispute about land between  a  land
lord and a tenant.  According to the 
revenue laws, no Civil Court can take 
cognisance of such dispute and it  is 
a  Revenue Court  alone  that can 
decide such disputes. The Civil Court 
has got no jurisdiction, and so there 
will be  conflict. We have  got  our 
Revenue Act which says that no Civil 
Court will go into a dispute as bet
ween a landlord and a tenant.

©r,  Katju:  I

landlord left!
suppose there is  no

Pmadlt nakmt  Bliaz«sw
Usually, in regard to disputes between 
landlĉ and tenant, it is the Revenuft
Court in the Punjab that can  decide 
the question.
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Shii Ba^m bir  Sahai (Etah DisU.—  
North  East  cum Budaun  Distt.— 
East): For your inlonnatlon, I may 
say that in the U.P. such matters are 
relerredf by the  Revenue  Courts  to 
Cilvil Courts.

Pandit  Tbakar  Das  Bharcava: Only
such matters are referred dealing with 
title to property,  but so far as  tiie 
question of  possession is  concerned, 
they hav̂ got a  different section  ito 
the Land Revenue Act of the Punjab. 
As has been pointed out by Mr. Ven- 
kataraman.......

Bfr. Depaty-Speaker: May I know
whether the hon. Member is referring 
to a partl€̂lar' practice in the  Pun
jab? A simiAar  practice prevails  in 
Madras. But in a case  where the 
jurisdiction of the Magistrate is  in
voked under  section  145, does  the 
hon. Member mean to say that a re- 
^ar suirt has to be filed! in a Revenue 
Court?  The  party who  is dislodged 
has to file it within one year  to set 
aside that order. Does he not  have 
to go to  the CSvll  Court? Is he  to 
ô to the Revenue Court in the Pun
jab? I am talking of this  i>articular 
case  where the dispute relates to  a 
landlord and a tenant. In this parti
cular case, summary proceedings are 
started imder 145 and? the Magistrate 
comes to the conclusion and puts one 
party in possession of the  property, 
will  not the other party go to  the 
CiKril Court for possession even in the 
Punjab? »

Pandit  Thaknr  Das  Bhargava: So
tar as this provision is concerned,  if 
, it  is doubtful  which party was  in 
possession and the Court cannot come 
to the conclusion, then the issue  can 
go to the Civil Court.

M r.  Bepnty-Speaker: The  hon.
Members was saying that aU disputes 
between landlord and tenant, includ
ing  disputes regarding  possession, 
must  be decided  by the  Hevenue 
Courts in the Pimjab. I want to know 
which Court exercises jurisdiction in 
m  suit for dedaratiDn to set aside the

order of a ISfagistrate taking jurisdic
tion under 145 and deciding that one 
party or other was in possession  on 
the date of  disturbance.  Is  it the 
Revenue Court or the Civil Court?

Pandit  Thaknr Das Bfaargava: Un
der section 146, the woids used  are 
‘comi>etent jurisdiction*.  How  it 
interpreted* in the Punjab  I  cannot 
be certain. My humble submilssion isr 
that if there is a case of this nature,, 
the  dispute shall  be settled  in the 
Revenue Court alone.

Mr.  Depaty-Speaken I am not ask
ing tor the ilnterpretation of the hon. 
Member. '

Pandit Tbakar Das Bhargava: There, 
is a section  in the  Punjab  Land 
Tenancy Act that all disputes between, 
landlord and tenant must be decided 
by the Revenue Oaurts and the Civil 
Courts have no jurisdiction.

Mr.  Depaty-Speaker: I am talking
of the exceptional case. If there  is 
no ruling to the contrary,  according 
to the ̂ actice  that prevails  in the 
rest of India a declaration of the Civift 
Court is needed to set aside such an 
order. What is the harm if it is re« 
ferred to the Civil Court instead  of 
the Revenue Court?

Pandit  Thaknr Das Bhargava: The
question of harm is a diiferent thing. 
So far as an ordinary suit is concern- 
edf, when a tenant has been disposses
sed by a landlord, such suits go to  a 
Revenue Court and if the suit relates 
to urban properties, it goes to a Civil 
Court under section 9 of the Specific 
Relief Act, but here the question of 
limitation,  complicates the question. 
Thiere is no limitation as regards the 
period which a court takes in decid
ing  a  case.  Here  also one  year's 
limitation is there.  Whereas,  now, 
according to the present  provision, 
the possession within two months iŝ 
to be taken.  Even in this provision, 
In clause 19 also, there is a provirion 
that clause 18 will aoply. So,  thiŝ 
safeguard also will be governed by 

the rule of  possession  within  two-
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months.  Suppose  a  person  takes 
possession four nuHiths before. H  be 
brought a suit undter section 9 wiithin 
six months, he  can be given  back 
his possession.  If the period is  two 
months, in this new remedy by the 
Civil Court under the amendment the 
aggrieved party will not get the pos
session back.

Mr. Deputy-Speaker: It is so under 
the Criminal Procedure Code today.

Pandit Thakor Das Bhargava:  We
are concerned with suits for posses
sion. I am giving  another example. 
Supposing  even after  the case  is.
brought undter this provision,—

Mr. Deputy-Speaker. It is not to be
understood as  a special  agency  to
decide, a  Civil Court  being  rooie 
competent  to decide  the matter  of 
possessibn.  The Civil Court  is  to
assist the  Magistrate to come  to  a 
conclusion as in cases where assessors 
or Commissions  are  appĉted  to 
make spectel investigation. Chartered 
Accountants look  into the  accounts, 
and likewse the Civil Court is ancil
lary, so far as these common things 
are concerned.

Miore:  The Civil  Court 
agent of the  Criminal

Shri S. S.
acts as the 
Court.

Pandit Thafcnr Das Bhargaiva: Acts 
as agent or otherwise,  I  have  no 
objection.  I am submitting absolutely 
a different point. Supposing, oroceed- 
ings go on under section 145, am I 
dtebarred from going to a Civifl Court? 
If  I can go to a Civil Court within 
a  particular  period,  why do  you 
curtail this period?

Mr. Depnty-Speaker: Who prevents 
them?.

Pandit Thakur Das Bhargava: Theie 
is no  further suit  admissible.  The 
words are qjedfic: **to establish his 
title to the oroperty to the subject of 
dispute  and to  recover  possession 
thereof.” So, only a certaita kind  of 
suit is admissible, based on  a title 
and recovery of possession is ancillary 
to the dSecree got ita that suit.

SbA S. S. Bloie: Can tbeie be m, 
exclusion of  any particular  remedy 
by implication under the canons  of 
interpretation?

Pandit Thaknr Das  Bhargava: The
language  is  absolutely clear.  The 
words are:  “Shall debar any  person
from smng to estabish his title  to 
the property and to recover possession 
thereof.” So, to  recover  possession 
whatever is a  consequence of  this 

sub-section.

Shri Gadgil: That is possession in 
the context of titie, and possession 
under the Specific BeUef Act is posses
sion irrespective of title.

Pandit Thakor Das BbargaTa: I am 

very Klad Uiat S»wi Ga<%a has real}T 
supported me. If he spdse  oidy ofai 
possession, then I can understand tHecL 
section 9 was saved. When it concerfi? 
title and  recovery of  possession  I 
may submit that my interpretation i? 
that suit on the basits of title is com
petent whereas suit on the basis  of 
possession alone is not competent.

Shri GadgiL*  That Is not so.

Pandit  Thaknr  Das  Bhargava: I
think  Mr. More’s i)oint  is that  it 
the implication is there, this  woulcl 
amount to exclusion. First of all, if 
the Criminal Court is not satisfied̂ 
then the Civil Court is referred to 
if this change as Mr. Venkataraman 
says, is for the  suit for possession 
also. How many suits will tfcere be? 
First of all, under  section 145,  if 
Civil Court is ref«red to and then 
under section 9 in  Civil Courts 
then, if any person fails, then there 
is the suit on the basis of title and 
recovery of possession. My submis
sion is that the previous  law—sec
tions 145 and 146  was less  cumber
some and more speedy, because the 
difficulty would remain as before. I 
do not think any Court win be able 
to decide the question in so short a 
time. So far as the period of two 
months is  concerned, the  de&dte 
words are there; **so far as praĉ- 
cable.” So, it wiU not be decided in 
two months.

CnmitULl Procedure
Âmendment) Bill
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M r. Depoty-Speaker.  If the  bon. 
Member will kindly refer to section 
147  (4) of the  Code, he will  find 
that it is not taken away.

Shri Venkatararaan: That is only 
in section 147, not 146. In section 
146, it is taken away.

Mr.  Deimty-Speaker: Section 147

concerns the subsequent decision of 
the Civil Court of competent juris
diction. That is not taken aw«y  by 
an amendment to section 20.

Pandit  Thaknr Das  BbargaTa: 

There are two kinds t>f cases. Section 
145 relates to  certain cases.  Sec
tion 147 is absolutely different.  It 
relates to easement, etc.. There, the 
right may not be taken away. I am 
only  speaking  about  section 146. 

You were pleased to point out an
other  section regarding  easement. 

It n»y be so, as yeni hŝ  been 
pleased to pdint out, la relation  to 
section 1«I7. But ia Tegard to section 
149, wihch deals with' fhe attachment, 
etc., the portion is as I have  sub
mitted  for  your  consideration. 
My difficulty is, even if you want to 
amend it, as Mr. Venk?t?r«TnaTi sug
gested, it must be amended so as to 
preserve the right under secUon  9. 
Even if you do so, my difficulty is, 
there wiU be a multiplicity of suits 
and I do not know  whether there 
will be a conflict of jurisdiction also. 
If the  present  provision  remains 
like this, no  suit possession  imder 
iiection 9 will be permissible, or, the 
other suit will not be allowed  to 
proceed.  If it is allowed to be pro- 
-ceeded with, there will be a multipli
city of suits and the people will be put 
to more trouble.

Shri Gadgil: When there are two 
suits or  two  sets of  proceedings
simultaneously  going  on, on  any
common subject matter,  is it not our
common  experience  that  one  of 
them is stayed?

Pandit Thaknr  Das  IHiargava: No,
Svz, because these relate to different 
causes of action,  different  limita
tion, different powers. Therefore,  I 
4o not know  whether any Oefoei
-win be justified in stayiî it Sup

pose I am a person ^o was diŝ 
possessed three or four months be
fore this dispute arose. In that case, 
my claim will be entirely on a dif
ferent basis. It will not be  on the 
basis on wliich the  Civil Court  is 
proceeding under the two  months' 
rule. Therefore, in particular cases, 
if  the suit is stayed imder section 
7 it  will  result  in  nothing  but 
injustice.

Shri S. S. More: The proceedings 
under section 145 will have predo
minantly  a breach  of the  peace 
aspect. Therefore, a CivU Court will 
not be competent to tackle this.

Pandit  Thaknr  Das  Bliargava:

This provision is a specific one sec
tion 19.  It hits back  to section  18 
wftiich is only meant for a specific 
purpose,  whereas,  so  far as  the 
adjudication of civil rîts are con
cerned, we have only to look to the 
jurisdiction & capacity for civil  re- 
Uef of the Ovll Court. My  submis
sion is, if you go back to the original 
section 145, you will find it is very 
simple. If the man cannot decide, he 
will refer the party to the competent 
court. If it is revenue matter, they 
will go to the revenue court, if it is 
civil, they will go to the Civil Court, 
and  their  rights  will  be  decided 
accordingly.  That would be better.

Shri  Baghavachari  (Penukonda): 
There are three points that  arise. 
First, as regards security  proceed
ings, under clause 6.  They want  to 
extend .  the powers  of the  Sub 
Divisional Magistrate when both the 
conditions need not be satisfied.  One 
of the conditions, we can understand, 
namely, it is either the place where 
he resides or the place where he  is 
likely to disturb the peace.  In other 
words, they are trying to extend the 
scoDe of the present law.

The  next  clause deals  with  the 
procedure that is applicable and  it 
proposes  to abolish  the  difTtrent 
prlicedures—the summons and  the 
warrants—that Is applicable to  the 
two categories on security proceedings
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—sections 107 and 1-9, On both these 
proposed amendments, I wish to make 
one or two submissions.  First and 
loremosti we must visualise  that 
under ordinary circumstances,  these 
security sections are exercised fairly 
reasonably, but when any situation of 
tension  or a conflict between  two 
.groups the Government and the GSov- 
«med begins, then, these sections are 
.mercilessly applied.  We all have our 
experiences  during the  previous 
Congress agitations.  I know many a 
triend who was quite an honest man, 
•quite an honest citizen̂ was proceeded 
against under these sections as  a 
person who has no ostensible means 
of livelihood.  They were put into 
Jail and the question  of cwnpelling 
ĥem to get security arose, if  they 
wanted freedom.

We must not forget that when these 
S>rovisions are kept in a  Procedure 
Code which is applicable for all time
io come, situations and occasions may 
r̂ise when their use may be rather 
<iangerous to groups of people. There
fore, when you wish to take away the 
difference between one procedure and 
the other, I feel there is some  risk 
involved in that.  But as  you,  Sir, 
êem to have directed already  that 
the question of this changed  proce- 
-dure will be decided along with  the 
warrairt procedure etc., I do not wish 
to pursue that further.

Clause 16 proi>oses that Sub-Divi
sional Magistrates also will be em
powered to act in all cases  where the 
District Magistrate  and  the  Presi- 
<3ency Magistrate could act under the 
•existing law.

Coming to clauses 18 and 19 I am 
inclined to support the  amendments 
proposed generally.  And one feature 
which appeals to me to be salutary is 
this.  Our experience at  present  is 
that these proceedings in regard  to 
possession matters under sectioa 
and others drag on. I think generally 
it dragK on beyond the year and not 
■within ten or twelve months.  That is 
the presatrt experience.

Shti A. M. Tliwaas; For > years to
gether,
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Sbri lUĝ yacibaii: That side of the 
year, it is going to years that is what 
I say.  So it is a welcome thing that 
a time-limit has been fixed; they have 
now set two plus three, that is five 
months.  I  welcome  that  por
tion of it.  But if the purpose of the 
amendment was that the t̂’oceedings 
should be expedited, this little amend
ment woul(} have served the puipose 
namely that the thing should be done 
within two months, îus three mcmths, 
or even within six months; that wcuid 
have b̂ n a salutary thing.

Instead of that, they have  started 
on, trying to put a kind of profcedure 
which is analogous to the procedure 
with which we are familiar in Civil 
Courts, claim  petition,  or a claim 
proceeding and a  declaratory  suit 
which subsequently can  alter that 
decision.  That is the analogous pro
vision.  It looks unnecessary to have 
introduced that system of reference 
to a Civil Court at all.  The purpose 
and the aim of the administration in 
a democratic set-up,* I expect, would 
be to separate the executive and the 
Judiciary completely.  And when you 
are e3q>ecting to do  that, you will 
have Magistrates who are competent 
and who know law.  Therefore you 
can add that the decision under sec
tion 145 by the  Magistrate will be 
after the production  of documents, 
witnesses or  affidavits.  It is after 
all a summary procedure.  He could 
take a view and decide the matter. 
It was always subject to the decision 
of the Civil Court.  Therefore  that 
would have been the best thing.

The purpose why they  introduce 
this clause *i9 is this; that clause 18 
simply said tĥ the Magistrate may 
summon some of the witnesses, if he 
thinks necêaryi  whô  jrfiidâts 
have been filed.  And therefore when 
they send in on to the Civil Court, 
they wanted to give\some latitude, and 
some justificatibn also, that tlie civil 
Comt may be in a portion to call for
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more evid̂ ce or examine and con< 
sider more evidence.  That is why, I 
think, they have provided that “the 
Civil Court shall peruse the evidence 
on record and take such further evi- 
d̂ ce as may be  produced by the 
parties respectively.”

Then the  other  point is, I have 
given an amendment along with. my 
friend that In page 5,  line 8, the 
words “conclude the  inquiry and” 
be omitted.  The wording of  the 
clause is that the Civil Court shall as 
far as may be practicable within  a 
period of three numths from the date 
of the appearance of the parties be
fore  it, conclude the inquiry  and 
transmit its flndiî to the Magistrate.
I for one think that the phrase “con
clude  the inquiry**  may-well  be 
omitted.  Because, it is liable to be 
interpreted  that cmly the  inquiry 
ôuld be concluded within  three 
months and the transmission of  the 
findings may take longer.  It  is 
possible.  Therefore, if you omit the 
phrase “conclude the inquiry and” it 
will mean that both the inquiry and 
the submission of the finding is to 
be within 3 months and it will  not 
give any room for any other kind of 
interpretation.  Therefore the  words 
"conclude the inquiry and” may  be. 
omitted very usefully.

Then as regards the proviso  to 
sub-section (ID)  I think the langu-' 
age  that is used  is capable  of 
different Interpretations.  Therefore 
language  may be— only make  a 
mggestion,  I have  not given  an 
am̂ dment—it may be similar to the 
language that you were  pleased  to 
read from section 147. Such a phrase, 
if put there, I think that would  be 
appropriate and it would ̂ avoid  all 
these various interpretations that are 
likdy to be put upo» it.

Bfr.  Depojky-Speaker; Evidently the 
object  Is that another suit for pos
session need not be allowed.

Shri A. M. Tlioiiias: Now. it is  in 
additioKi to the relief granted under
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the Specific ReUef Act that this pro
viso is added.

Shri BaghaTachari: The rights under 
the Specific Relief Act are not at all 
to be interfered with or affected by 
this.  The only difficulty will be this. 
When you provide in a statute  of 
this kind “Provided that nothing in 
this sub-section shall debar any per
son from suing to establish his title 
to the property, the subject of  dis
pute, and to recover possession there
of”, it certainly is capable of  being 
interpreted that the possession that 
is determined by the Magistrate after 
reference to the Civil Court cannot 
be altered until and unless there has 
been a suit for title, and as a  con
sequence of the suit for title  the 
question of possession can be deter
mined afresh.  And the question  of 
interpreting all these words as  Mr. 
Tek Chand was pointing out, wouldi 
arise.  We know in the Civil  Pro
cedure Code there are provisions like 
“subject to the result of the suit” etc. 
It therefore looks to me that  the 
language similar to that provided in 
section  147 would be more  appro
priate here and it would avoid  all 
these troubles.

So far as the question  of costs iŝ 
concerned, certainly it is a  happy 
thing that these proceedings '  will 
not be, vexatiously or irresponsibly 
opposed, as provision hjas been made 
for payment of costs.

Shri Sadhan Gupta: Clauses 16 and 
17 touch very important sections  of 
the Criminal Procedure Code and  a 
very important part of the  Criminal 
Procedure  Code with which  tne 
people of the country are most  con-' 
cemed, or are wry much concerned. 
These provisions ranging from section 
107 to section 110 have been the bane 
of every people’s movement in every 
age, including this Congress  age. 
We have heard some hon.  Members 
who have tried to assure us that now 
things are different, formerly  there 
was a government  which  was hot 
national and today there is a gQven»*



this section has been freely  used 
against peasant movements and I have 
seen this section freely used against 
every  description ol agitation  by 
the people.  Thereforê  we are not, 
convinced by this argimient.
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ment which is national, so whatever 
our experience might have been be
fore, we need not today fear  any 
abuse of these sections,  I can say 
on behalf of myself, I can say on be
half of my party, and I believe I can 
say on behalf of every Member  ol 
the Opposition and, most of all,  I 
can say on behalf of the people  of 
India that we cannot be convinced by 
this argument.  For one thing it is 
too tall a claim to say that  this 
Government  is entirely  a national 
government and that there is nothing 
anti-national about it.  We know that 
it is pledged to protect foreign in
terests here,

3 P.M.

Mr. I>eiNity-Speaker: Are we going
into  a general  discussion of  the 
nature of the Government?  I  would 
request the hon. Member to confine 
his remarks to the clause under  dis
cussion.

Shri Sadhan Gupta: There  are
certain provisions in the new  Bill 
which are very oppressive and I am 
only  saying that those  provisions 
should not be there.

Mr. Depnty-Spcttker: We are  here 
dealing wî groups of sectioos  and 
the hon. Member should confine him
self to those sections.

Shri Sadhan Gupta: It is the other 
side that argued.

Mr. D̂ty-Speaken 1 have  no 
objection.  I will stop him after some 
time.

Shri Sadhan Gupta: What I submit 
is that they are here to protect foreign 
interests; they are here  to support 
exploitation In this country by greedy 
capitalists as well as by greedy land
lords and therefore it is usrfess their 
saying that there need  be no lear. 
Most of my practice has been during 
the Congress regime and I  have 
seen this section freely used against 
trade unionists, when they were try
ing to form trade unions, which  the 
Congress people did not like.  I say

Now, Sir, this section is oppressive 
and what is sought to be done is  to 
make it even more oppressive.  It is 
bad enough: that persons should  on 
mere police reports be called upon to 
show  cause, and harassing  pro
ceedings should  be instituted  lasting, 
perhaps for six months, or  eight 
months. Now what is proposed is that 
any Magistrate, however petty he may 
be, if he is empowered  to proceed 
under section 107, can call any  man 
frwn any part of India to his Court 
in order to harass him.

Dr. Katjn:  This is  really  not,
correct: he cannot call any man from, 
any part ci India.  He must be living: 
in the Magistrate's jurisdiction.  He* 
cannot call any man from any part ol= 
India.

Mr. Dcimty-Speaker; Even today a 
District Magistrate can do so.

Dr. Kaljn: Now it is being extend
ed to any Magistrate to whom ix>wer 
is given.  The power given will be to 
First Class Magistrates, or specially 
empowered Magistrates.

Sfari Sadhan Gupta: The  hon.
Home Minister says that he caimot be 
called to any  part of India.  For 
example, if a false charge is levelled 
against me that I am Intending  to 
commit  a breach of the peace  in 
Travancore-Cochin, the Magistrate in 
Travancore-Cocdiin may summon  me 
there and Iliave to go there.

Dr. Katju: Not at alL

If my  hon. friend is living  in 
Calcutta,  the  Calcutta  Presidency 
Magistrate can call him and say: “1 
have reliable information that  you 
intend to go to Trivandrum and com
mit breach of the peace; please give 
security for breach of the law.”
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Shri S. S. More; Even the Tiiv̂- 
drum  Magistrate is competent  to 
:serve a notice.

Mr. Deputy-Speaker: Is it not
position now?

Some Hon. Members: But only  a 
District Magistrate.

Mr. DepuAy-̂ aker. If either  the 
one or the other is within his jurisdic
tion. The Trivandrum District Magis
trate il he apprehends  a breach of 
the peace from  somebody who  is 
not within  his jurisdiction,  but is 
satisfied that breach of the peace is 
likely to be committed within  his 
jurisdiction,  notwithstanding  that 
that gentleman is in Delhi, can ask 
him to show cause.

Sub-section  (2) of sectioa.  . W7 
L reads:

“Proceedings  <not 
under this section  unless 
> th« person  anXonftea agaiB<6v*;̂. 
the place where flie bre«as   ̂ 
the  peace or disturbance  is 
. apprehended, is witMn the local 
limits of such Magistrate’s juris
diction, and no proceedings shall 
be taken before any Magistrate, 
other than a Chief Presidwicy or 
District Magistrate, unless  both 
the person informed against and 
the place where the breach of the 
peace or disturbance is apprehend
ed, are within the local limits  of 
the Magistrate's jurisdiction.” .

So, it is enough if one of the con- 
-̂ ditions is satisfied.  If the  District 
Magistrate of Trivandrum apprehends 
breach of the peace in his jurisdiction 
"by a resident of Delhi, he can sum
mon that man and he is bound  to 
~ appear before him.  To this extent 
the Bill has not made  any change, 
except that it gives power to  any 
other  Magistrate.  Formerly  the 
Chî Presidency Magistrate and the 
District Magistrate had the  power: 
■now any Magistrate can be empower
ed.  i understand  the hon. Member 
referring to it as a novel pfovision.
‘ Today  the District Magistrate  of

Criminal Procedure  lo  ̂
(Amendment) Bill 

Trivandrum can summon any person 
from the top of the Himalayas even, 
so long as he is in the Indian Union, 
to  app>ear before him, in case  he 
apprehends a breach of the  peace to 
be committed by that man.  The only 
difference is that previously only the
• District Magistrate or the Presidency 
Magistrate could do so; under  this 
provision any other Magistrate  can 
be empowered.  Because  Govern
ment apprehends many such case:, a 
District Magistrate alone may not be 
enough; they want  to clothe others 
also with power.  So this does  not 
appear to be a new section, but  is 
already in the Code.

Shri Sadhao Gupta: Your misunder
standing has been due to the  im
patience  of the Home Minister.  I 
think I said that today I can be called 
hy any Magistrate  with a decisive 
ejiîrjasis on “any”.  Any Magistrate 
in Travancore-Cochin * empowered  to 
proceed under section  107, can call 
-Sstt Although I am not a resident of 
Travancore-Cochin, although I  may 
not be intending to do anything like
ly to create a breach of the peace in 
Travancore-Cochin.  only if a  cor
rupt police officer reports against me.

Mr. D̂ nty-Speaker Is it not so in 
respect of any proceedings taken  on 
the report of police officers?

Shri Actaathan (Crangannur:  This
is far-fetched.

Shri SadhjMi Gnpta: What I  want 
to submit is this.  I can be called 
there only by a District Magistrate. 
Formerly, I can be called to  some 
other place by a  Chief Presidency 
Magistrate  wherever  there  may 
happen to be one.  I was coming  to 
the argun̂ent....

Mr. Depaty-Speaken That can  be 
dojje on a corrupt police officer’s  in
formation.

Slirt Sadhan Gapta: Formerly  only 
iwo persons could have done it. There 
are  only three Chief  Presidency 
Magistrates and a number of District
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Magistrates.  Today that jeopardy is 
increased manifold.  I would say that 
even the former position was  un
satisfactory.  There should have been 
some further protection against  be
ing harassed in this way.  I  think 
the principle to be followed  should 
have been that the case could not be 
fairly tried without calling that per
son to that locality.  Normally,  the 
case should be tried in a place either 
where the person resided or  where 
the case could be conveniently  de
cided in accordance with the  con
venience ' of the person  proceeded 
against.  No such protection  was 
afforded under the former  section. 
Now, the possibility of mischief  is 
immensely multiplied.  Therefore,  I 
have given notice of an amendment 
to this particular clause where I have 
stated that whenever  any necessity 
arises for proceeding in this way for 
calling a person to a place where he 
does not reside, it must be with  the 
prior sanction of the Sessions Judge 
of that area who can hear  appeals 
from the Magistrate.

Mr. Dêuty-Speaker: That is  an
amendment to the existing provision 
itself.

Shri Sadhan Gupta; To this parti
cular clause.

Mr. Deputy>Speaker: Only when a 
Magistrate other than the  District 
Magistrate is empowered?

Shri Sadhan Gupta: To this parti
cular clause.

Mr. Deputy-Speaker; Under  the 
existing Code, a District  Magistrate 
is competent.  Does the hon. Member 
say that it is only in cases  where 
any Magistrate* other than  District 
Magistrate is empowered to exercise 
this power against a non-resident that 
the prior sanction of the  Sessions 
Judge should be taken?

Shri Sadhan  Gupta;  That  is
amendment  îo. 358 which  I h'ave
given notice of.  Today, we are  put
in this jeopardy. As I have said,  in

Criminal Procedure  lô S- 
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view of the growing vindictiveness of 
the ruling class, the growing vindic
tiveness in particular of the Congress 
Party against  politicial opponents, 
this is a very dangerous thing.  In
human oppression  might  be per
petrated on political opponents  by 
tossing them from one place to  an
other in India.  If they cannot  find 
a District Magistrate who is willing 
to help them, they will seize upon a 
pettier Magistrate in order to  help 
them.  In a place where the judiciary 
and the executive are rolled into one,, 
where the Magistrates are under the 
superintendence and ccmtrol of  the 
executive, and have to depend  for 
their promotion on the pleasure  of 
the Grovemment, this type of  power 
is a dangerous power, particularly in 
view of the fact that it is consistently- 
used  against  leaders  and other 
active  workers  of  other  masŝ 
organisations and mass movements.

As regards amendment of  section > 
117, I saj it is another instance of the. 
anti-popular attitude which the Gov
ernment has taken in the matter of" 
the amendment of the Criminal Pro
cedure Code,  Formerly, even  the 
British  permitted that in a  case 
where security for  good behaviour- 
was demanded, the procedure  would 
be  the procedure  prescribed  for 
wgrrant cases.  Today, what are they 
providing?  It will be summons case 
procedure everywhere.  In the matter 
of prosecution for crimes, they pro
vide that the limit of summons cases 4 
will be one year.  But. in a matter of  ' 
good behaviour, although in  some 
cases it involves ordering security up 
to three years and in case a  pjerson 
fails to give the ŝ|̂rityi it involves 
sending him to jafl',;;!̂ three  years, 
what the Home Minister wants  is 
that the person should proceed  with
out  due notice  of the  complaint 
against him, and should not be able- 
to  postpone his  cross-examination 
until all the witnesses against  him 
have been examined.  This is a very 
unsatisfactory i>osltion.  People may 
be proceeded against on account ot
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dissemination of seditious  matter or 
‘ of not having ostensible means  of 
livelihood, and what is still  worse, 
for being habitual criminals,  and 
they wUl be subjected to the jeopardy 
of either furnishing security or going 
to the jail for three years.  Yet, they 
will not have a proper right of  de
fence.  That is an intolerable situ
ation.  Therefore, we have given  an 
amendment to this j>articular  clause 
17 which provides that the  warrant 
-case procedure, would be followed. We 
have even suggested by way of that 
amendment an improvement on  that 
procedure.  Even under the old  pro
cedure which provided for  warrant 
. case procedure  in cases of security 
lor good behaviour, it was held  by 
some Courts, and among them  the 
‘Calcutta Hî Court, that as it was 
" provided by section 117 that  no 
' charge need be framed, there was no 
right  to postpone the cross-examin
ation of the witnesses after all  the 
witnesses against the i>arty proceeded 
âgainst were examined.  That  might 
-work great hardship and that  has 
worked great hardship  in  Calcutta, 
Therefore, we have provided in  the 
amendment that this warrant  case 
procedure  should also include  the 
right to  postpone cross-examination, 
or further cross-examination of  the 
witnesses  until all the  witnesses 
. against the i>erson had been examined 
in chief.  I submit that that is a very 
just provision. There can be absolute
ly no objection against accepting that 
amendment.  I commend that amend
ment for acceptance.

As regards clauses 18, 19 and  20, 
I can say that we are in agreement 
with the spirit of the clauses.  What 
. should happen in a matter of dispute 
about possession which may lead  to 
breach of the peace?  If the matter is 
very clear, if there is no doubt  that 
one person has been wrongfully dis
possessed, the Magktrate should  be 
able to put that person in possession 
jî ause that would be the best way 

preventing a breach of the peace.

But, where there is doubt, it ôuld 
be  left  to  the  most  competent 
authority, the Civil Court  or what
ever court it may, to decide  the 
question of possession.  That  should 
be the principle, and that is  the 
principle in these three clauses. But 
there are, of course, a few drafting 
defects which may create diflftculties 
and that should be modified.

I do not agree with the view which 
Pandit Thakur Das Bhargava  has 
just expressed that the provision  in ̂ 
the Minister’s Bill as it was introduc
ed was a-‘better one.  I cannot agree 
with that view because in that  Bill 
clause 17 which was an amendment 
of section  145 laid down a  very 
strange provision that whenever there 
was a dispute regarding  possession, 
the Magistrate could just refer it to a 
Civil  Court.  The result would  be 
that any one interested to drive  the 
other party into litigation would just . 
create a dispute on possession and of 
course a threat of the breach of the 
peace, and then the i>arty who was in 
possession and who was perhaps the 
rightful owner  and  the rightful 
possessor of the property would have 
to undertake the burdens, the haras
sment and the expense  of litigation. 
Now,  that is a very  imfortunate 
position and this modification  made 
by the Joint Select Committee is un
doubtedly a better thing, but it should 
be made very clear, I concede,  that 
the person against whom the  Civil 
Court  decides on reference by  a 
Magistrate should have the right not 
only to sue respecting his title,  but 
should be able to sue also  with 
respect to his possession.  And that 
word "and” may bêchanged into “or*’ 
in the proviso to clause 19 where it 
says that nothing shall debar a  per
son from suing for title and to  re
cover possession.  Now,  that  may 
mean that the question of possession 
may be linked up with title in  the 
narrow sense, in the sense of  some 
kind of interest, leasehold ownership 
or something of that kind.  There 
may be arguments on both sides  on
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thie point.  So the position must  be 
made perfectly clear that all kinds ot 
rights, all rights ol suits,  whether 
it is in respect of title or  whether 
it is in respect of possession merely 
must be open.

This is a crimiral proceeding  in 
which the judgment of the  Civil 
Court is pronounced.  It should  not 
be allowed to replace the civil  re
medies specified by the  Civil  Pro
cedure Code or the Specific Relief Act 
or by -any other enactment relating to 
civil procedure.  By way of an amend
ment of the Criminal Procedure Code 
I do not think we should  interfere 
wilh the civil remedies provided under 
the law relating to civil  procedure. 
And therefore, I would request the 
Home Minister to introduce a suitable 
amendment to clear up the point. Of 
course, on a casual glance I think if 
that word “and” were changed  into 
“or”, it would meet many of  the 
difficulties.

Mr.  Depnty-Speaker: Pandit
Munishwar Datt Upadhyay.

Shri Nambiar rose—

Mr. Deinity-Speaker:  One  from
each side.

Pandit Mnnishwar Datt Upadhyay:
I do not agree with Mr. More....

Shri Nambiar. Unfortunately, only 
lawyers have spoken and lawyers are 
going  to decide the fate of  non
lawyers, 36 crores of people.  Non
lawyers may  also  be allowed  to 
speak.

Mr. DeputŷSpeaker: In terms  of 
consumers,  nai-lawyers are  con
sumers of the Criminal  Procedure 
•Code.

Shii V. P. Nayar: In  terms  of
L suppliers.

Paodll MoBlshwar Datt Upadhyay:
:Mt. More called this amendment under 
•clause  16 as retrograde.  1 do  not

agree with him in this respect,  al
though he has said many more things 
which are quite reasonable. He .says 
that this is retrograde because  he 
thinks that the party in power might 
oppress the party in opposition under 
this section.  If the opposition party 
leads a satyagraha in a certain area, 
a non-violent satyagraha as prescrib
ed by Mahatma Gandhi, even  then» 
he says, under the section it is likely 
that the party in power might  take 
undue advantage of that position and 
might repress the party in opposition. 
My submission is that if he had known 
what satyagraha means—I think  he 
was a Congressman  formally—and 
what was Mahatma Gandhi’s satya
graha, then probably he would have 
never argued in that way.  If he had 
worked in a Court of law he  must 
have  seen that  in a case  under 
section 107 it is absolutely necessary 
that there must be some kind of  an 
overt act on the part of the accused, 
the person who is considered likely 
to commit a breach of the peace. Un
less that factor is there, no  action 
can be taken against him.  So, overt 
act implies violence, some kind  of 
violence,  some tendency  towards 
violence, and if there is any tendency 
towards violence, to say that it  is 
Mahatma  Gandhi’s satyagraha, I 
thiî would be highly unjustified.

Shri V. G. Desimande: Lecturing is 
also an overt act as recorded in many 
judgments.

Pandit Munishwar Datt Upadhyay:
That means you have not practised in 
a court of law.

Shri V. G. Deshpande: We have
been convicted.  No question  of 
practice.

Pandit Mnnishwaî" Datt Upadliyay:
If you see the rulings of the  Court, 
you will surely know that it is not 
an overt act.

Very well.  My submission is Hhat 
this  apprehension of  Mr. , More  is 
highly unjustified.

Mr. Gupta has called it an opi»es- 
sive measure.  I do not know  what
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change he refers to.  This again is a 
mistaken impression through  and 

through.  It is meant for maintaining 
order. (Interruption).  And there
fore the Magistrates are given  some 

power to maintain law and order.  If 

there is a breach of the peace likely, 

then they should have certain powers 
to be able to take action so as to pre

vent that breach of the peace.  If 
they do not have these small powers 

even where the object is to prevent 
a breach of the peace, I do not know 
how they can prevent a breach  of 
the peace.  So, this apprehension of 
the hon. Members on the other  side 
generally is highly unjustified.  And 
I would submit that imder  section 
107 the change that is being  made, 
if I can say anything against it,  it 
might be that it was a little confus
ing.  We were just talking about and 
discussing and really trying to come 
to a definite conclusion about  it. 
There was a good deal of confusion 
about it.  Otherwise, so far as  the 
powers go, up till now, according to 
Mr. More, ii a breach of the  peace 
was apprehended in a certain  area, 
then the Magistrate of that area  had 
the power to take action.  Now. the 
power is given to the Magistratê in 
whose jurisdiction certain  persons 
likely to commit a breach of  the 
peace were living.  The Magistrate 
in whose area such preparations are 
being made are given power.  I think 
provision is necessary for it.  Other
wise, just on the spur of the moment 
to stop a breach of the peace  would 
be very difficult.  Where preparations 
are being made, where such steps are 
being taken by a certain group  of 
men or certain individuals by which 
it is qlear that toey are Ukeiy to break 
the peace in certain area, I  think 
provision is necessary that they should 
be checked at that stage.  Otherwise, 
the prevention of the breach of the 
peace might be difficult if they create 
some trouble in another area.  There- 
lOTe, I think this provision is  very 
much justified, and to say that  this 
It oppressive or that this can  be

used against political  parties is an 
apprehension which is very much mis
placed.

Shri V. P. Nayar: You are asked to- 
think so.

Pandit Mtmishwar Datt Upadhyayr
Some hon. Members said that  this 
party alone will not remain in power 
for long, and that other parties might 
also come to, power, and then  this 
might be used against this party.  Of 
course, this is meant for everybody. 
My hon. friend Shri Sadhan  Gupta 
went very far to say that the  .Con
gress Party was becoming vindictive.

îri Namliiar: This is just to  pre
vent other parties from coming  inta- 
power.

Pandit MimJshwar Datt Upadhyay:
From whatever facts he can v̂e us 
in support of his argument, it appears 
that this undue apprehension in  the- 
mind of the hon. Members opposite iŝ 
wbat is responsible for this attitudê 
Otherwise, there is no justification for 
it.

Next. I come to trials under sections
108. 109 and 110.  At present,  the 
provision is that the trial will be  as 
in warrant cases.  But an attempt is 
being made to turn them into  sum
mons  cases.  I am opposed to  it.
Under section 109, which is a  very
notorious section, people have  been 
chalaanned very often without  any 
. reason or rhyme, and if the  police 
has to take any action against a parti
cular person, they have a resort  to 
this section.  All that they have got 
to say is that that person has  no
obtensible means of livelihood.  One 
or two witnesses  come, and the maa 
is hauled up.  So, in this case,  if 
you do not allow that opportunity to 
the defence,—which ey«i  iww has 
been considered  almost insufficient 
protection  for the defence of  the 
accused,—-and reduce  it %q aumynons 
trial, the position of the accused majr 
be further jeopardised.

2& HDlOTSM2Et 1954 Criminal Procedure 1042-
_ (Amendment) Bill



1043 Code of 25 NOVEMBER 1954

Then, we have section 110,  which 
is  the most notorious  section—of
course, it is meant for very notorious 
pecjde also.  Under this section, the 
prosecution is not required to prove 
any facts or produce  any affida/its. 
It has merely to say that a  person 
has been habitually doing such  and 
such things, and that he has been  a 
habitual  offender.  That alone  is 
enough.  If twenty persons come for
ward and say, this man has been  a 
habitual offender, that is enough  for 
the man to be sent to jail. No offenc? 
has to be proved in such cases.  To 
reduce trial under such cases  to 
summons trial would  mean taking 
away the protection that the accused 
might have if the trial were to be  a 
warrant  trial, where he has  more 
opportunities for eliciting t̂ruth  from 
the witnesses who come there to be 
cross-examined, and who may disclose 
things that might be in favour of the 
accused.  If the proposed amendment 
is  made, and the trial takes  p̂ace 
under the summons procedure,  then 
I submit that that might  prejudice 
the cause of the accused very muzh.

Similar is the case with section  108 
also.  Of course, that is a political 
section.  Therefore, it will not  be 
IJToper that there should be summons 
trial for cases under  that section. 
Warrant  trial is the proper  course 
that should be followed in such cases 
and that should be allowed to  stand 
as it is.

Then, we have sections 145 and 146, 
which  raise  very  controversial 
matters.  The object of the  amend
ment that has been made in this Bill 
is to expedite trial.  Under  section 
145, where there is apprehension  of 
breach of peace, the Magistrate has 
to take immediate action, so that the 
breach of peace might be prevented. 
But our experience is that such cases 
really go on for months, and  some
times they extend to about a year or 
even more than a year.

An Hon. Member: Even three years

PandU Munishwar Datt Upadhyay:
An hon. Member here says that  it

508 LSD.
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may go on even for three years.  It 
may be that it may go on even  for 
three years.  But the general-  ex
perience is that it goes beyond one 
year.  Where the action has to   ̂be 
taken within a month  or two months 
or even three months in order  to-
prevent a breach  of peace,  we find 
that even that period appears to be 
a long period.  If the case extends* 
for months and for years, what shall 
be the fate of such litigation?  What 
shall  be the fate of those  p̂arties? 
And what shall be the fate of   ̂that 
property?  The object or motive  in.
bringing forward an amendment  ot
this  section is that trial should  be 
expedited.  From the provisions that 
this section is that the trial should be 
you can reduce the period of  trial 
considerably.  You might reduce it by 
a week or so, or by  a week’s time,, 
but then you cannot reduce it  con
siderably.  My apprehension is  that 
you cannot reduce it at all, because 
you take affidavits, you take also the 
evidence of persons whom the Magis
trate considers necessary to hear, and 
after that, the Magistrate has  to- 
arrive at a particlar decision; if  he 
arrives at a decision, then it is  all 
right.  No time limit is there.

»

Shri Raghubir Saliai: There is time 
limit for both the cases, three months, 
for the Civil Court, and two  months 
for the Criminal Court.

Pandit Thaknr Das Bhargan̂;
far as practicable.

As

Pandit Mnnishwar DaU Upadhyay;
If the Magistrate can come to a con. 
clusi(Hi that  ̂particular party is  in 
possession, then, of course, it  might 
be a little expedited, and there might 
be some decision.  But if the Magis
trate comes to the conclusion that he 
cannot definitely  say whether this 
party or that party is in possession, or 
had been in possession within  twO” 
months  of the preliminary  order 
passed by him, then in that  case, 
the procedure that has been provided 
here is a very lengthy procedure. The
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Magistrate bas to send the file to the 
Civil Court.  The Civil Court also 
takes evidence, and there is a  full- 
dress trial there.  Though a time limit 
of three months is fixed, it  might
take even more than that if  ttiere
are circumstances which probably the 
Munsif can explain. The transmission 
of the file to the Civil Court may take 
one nionth; and wnen it is sent back 
to the Magistrate’s Court also, it may 
take another three weeks or  one
month.  Then the parties are  asked
to appear before the Magistrate,  and 
then the Magistrate has to give  his 
judgment,  after that, an order  is 
passed, which becomes final.  After 
having gone to the Civil Court  also, 
and after having taken the help  of 
the CivU Court also in this matter, 
■what is the result?  We decide  in
respect of possession only, and  tiie
more important aspect of the  title 
still remains.  So, if the Magistrate 
himself  had taken evidence  and 
affidavits also, and within a particular 
period of time deeded the  question 
of possession, the matter might have 
been expedited.  But what is  the 
result now?  Even after deciding the 
question of possession, the thing  is 
not final, because the party that  is 
aggrieved might go to the Civil Court 
and file a civil suit.  This civil  suit 
might go on for any long period.  So, 
there is no end to it.

Shri B. N. Misra (Bilaspur—̂ Drug— 
Haiour): Is that not the position even 
today? Under section 145, you merely 
i>rove possession; then again you have 
access to the Civil Court.

Pandit Munisliwar Datt Upadhyay: 
Again, we have to go to the  Civil 
Court, where the question  is finally 
decided.  The final decision with  re
gard to title may  take a long time 

If the Civil Court and  the 
j;  Criminal Court join together  and 
 ̂ the question of possession only takes 
•̂iseven or eight months, and after that, 
when you take up the question to the 
Civil Court, the Civil Court also takes 
so much time, as a matter of  fact.

we are not at all expediting disposal, 
which is the object of the provision in 
this connection.  A long time  should 
not be taken.  My idea is that  the 
procedure that is now being prescrib
ed is not likely to reduce the time at 
all but it is likely to prolong even, in 
certain cases.  So, this provision is 
not enough.  I think, if the object is 
to  expedite, then the  Magistrate 
should finally decide the question  of 
possession,  and it is only for  the 
purpose of title that the case  might 
go to the civil court.

1 have another suggestion to make, 
which might look very drastic.  But,
I would make that suggestion.  Why 
allow this opportunity.  Whether  the 
Magistrate comes to this conclusion or 
that conclusion.  Let him come to  a 
particular conclusion.  Let him  de
cide, which party, according to  the 
evidence before him. %is in possession. 
Otherwise, if that choice is* left,  then 
even if a munsif is not able to decide 
this way or that, let him take a third 
course.  That, I think, is not justified. 
This provision  was  made  under 
section 146.  It was made because the 
major question of title  to property 
was to be decided by the civil court. 
Therefore, this provision  was made 
and the property was attached.  It 
used to remain attached.  Therefore, 
this  provision was made.  But,  I 
would suggest that this section  146 
should  be omitted altogether.  It 
should not remain.

Dr. Krisbnaswami:  Then the  old
section will be there.

Pand&t Mnnlshwar Datt Upadhyay:
If you allow the question to be  de
cided by the civil  court,. (intemtp- 
tions) Section 146—the old section— 
should be dropped out.  That is my 
suggestion.  It may look  drastic. 
What I say is this. Do not say that if 
the Magistrate is not in a position to 
decide finally the question of posses
sion, then this step might be taken.

Shri Raghubir Sahai: That position 
can arise.
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Mr. Depoty-Speak̂: What happens 
if he comes to the conclusion that no
body is in possession or is unable to 
decide which party was in possession? 
(interruption).

Pandit Munlshwar DMt |7p94l̂ay:
My submission is that after balanc
ing the evidence he should decide that 
question either way.

SSai Tek CtaanO: If the evidence is 
non-existent?

»r. Krishnaswami (Kancheepuram): 
Und̂  the new section the  Civil 
Court is also left in a like position be
cause if either of the party is not in 
possession  it cannot  do  anything. 
That is a lacuna.

Pandit Mnnishwar Datt Upadhyay:
If in a murder trial the  Sessions 
Judge does not come to a particular 
conclusion  can he send it to  the 
higher court or refer it to this body 
or that body.  Any court which exists, 
which works must decide the question 
finally according to the evidence that
before the court.

Mr.  Deputy-Speaker:  The  hon.
"Member forgets that it is a criminal 
•court.  It l8 not a civil court.

Pandit Munishwar Datt Upadhyay:
It is not a civil court but the question 
is not being finally decided.  It can 
go to the civil court for final  de
cision. (Interruption.)

The question of title has also got 
to be decided by the civil court. The 
Magistrate cannot decide the question 
of title. '

Then again the question  of  the 
proviso which wâ referred to by my 
Ihon. friend Mr.  Venkataraman. I 
think it is necessary.  This is neces
sary because the question of posses
sion whi<̂ is decided by the  civil 
icourt is, in fact, incorporated in the 
.decision of the Magistrate in the cri
minal court.  Therefore,  it  cannot 
work as res judicata.  It cannot come 
in the way of barring  any  other 
puit.  That decision is not a decision

25 NbVitMBEil Criminal Procedure  lo^
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of the civil court; that is finally in
corporated in the decision of the cri- 
minsd couct.  That simply becomes a 
sort of report or finding submitted to 
the Magistrate and the Magistrate in
corporates ât finding in his  own 
judgment.  That becomes  the  final 
judgment.  ISierefore, tĥ may not 
operate as res judicata.  In these cir
cumstances, I would suggest that the 
proviso is necessary for clarification.

One point more.  I wanted to make 
this suggestion that the cffder which 
is passed in section 145 cases___

Mr.  Depnty-Speoker: There  are
several other hon. Members who also 
want to speak :

Shri Nambiar: Yes. Sir.

Mr.  Depoty-Speaker: The
Member may try to expedite.

hon.

Pandit Mnnlsitwar Datt Upadhyay:
I will ̂ ish.  The provision is  that 
within two months from the date of 
the preliminary order, the possession 
of the patty in possession should be 
restored.  Sometimes, the Magistrates 
refer this complaint unifer  section
145 to the police.  The report of the 
police is taken and then, after that, 
sometimes > other reports  are  also 
taken.  Sometimes, the order is pas
sed after two months after the date 
of dispossession.  In that case,  the 
position  becomes  rather  difficult. 
Therefore, I submit that if the provi
sion is made that within two months 
from the date of the filing  of the 
complaint, whichever party had been 
in possession'*̂ should be restored  to 
position, then the position is secure. 
Otherwise,  sometime the order may 
be very much delayed and the posi
tion may become awkward.  That is 
all I have to say.

Sliri Gadgll: Mr.  Deputy-Speaker,
I think what is proposed in clause 16 
is absolutely necessary even in  the 
best interests of democracy itself. In 
the first place, the machinery of law 
must be adequate to deal with  the 
situation as it exists and as can be 
reasonably visualised.  The experien
cê after thie
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[Shri- Gadgil] 

past 7 years goes to diow that saU 
yagraha which was really a spiritua 
weapon has  now come to be a very 
handy weapon in the hands of  all 
sorts of agitators, good,  well-inten
tioned and even otherwise.

Shri Nambiar; It goes against Con
gress.

Shri Gadgil: Therefore, it is neces
sary to invest the Government with 
adequate powers to deal with a situa
tion of this character (Interruption). 
We know, for example, the agitation 
against cowslaughter.  Now, volun
teers are gathering at several places; 
they are brought here and a whole 
organisation is working as if it is a 
military organisation  with  supply, 
transport, high command, this,  that 
and the other.

Shri S. S. More; They are copying 
your procedure.

Shri Gadgil: So far as the  propa
gation of any particular idea is con
cerned, there is nothing wrong fun
damentally about it.  Every  citizen 
of a democratic country has a  right 
to think whatever he likes, and has a 
right to express within certain limits, 
and if his expression goes against the 
law of the land to take the  conse
quences and then he has a  further 
right to make a  declaration of his 
faith but not in niass formation. As 
Professor Laski* has very nicely  put
it in one of his books, that an indi
vidual has a right to declare his faith 
quietly and in a dignified  manner, 
meeting the pimishment that the law 
may provide.  But, he has not  the 
right to enter on an agttation in which 
himdreds and thousands of  persons 
will participate with a view to coerce 
the Government of the day in  fol
lowing a particular plan for  which 
that Government has had no electoral 
sanction.  The Government  of the
day has been elected on a particular 
programme (Interruption).  If the
generality of the people are dissatis
fied, it is perfectly open to  organise 
public opinion in the most constitu
tional manner and punish the Gov- 
fil̂ ent for its faults of omission or

commission at the proper time, 
ly, at the time of the general elec
tions or, if the Constitution so  pro
vides, the dissolution can be  earlier 
than at the time of the elections.

Shri Nambiar: Once in five years.

Shri Gadgil: The  way in  which 
social thought is built up is not the 
way  in  which satyagrdha is  com
mitted.  Some people want land for 
the landless; it is a i>erfectly  good 
idea.  But the best way is to proceed 
in a democratic way where the Gov
ernment is responsible to the peoplê 
and every citizen has a  right  and 
along with the right, he has  some 
social responsibility.  I am, therefore,, 
of the view that where satyagraha is 
used not so much for spiritual satis
faction or for the declaration of one’s 
faith honestly held, but for bringing 
about a particular state of affairs in 
the political sphere on a mass scale; 
that is a crime, which must be ade
quately and effectively met

Shri S. S. More: Noble crime!

Shri Gadgil: What clause 16 really 
seaks to meet a situation when there 
is a breach of peace,  I am against 
st even non-violent satyagraha on a 
mass scale and let me make my posi
tion abundantly clear that even if it ’ 
is non-violent on a mass scale, in 99- 
cases out of 100, past experience tells 
us that it ultimately results in vio
lence of the worst  character. There
fore, it is much better to take effec
tive steps in time and save a  great 
loss to the population.  If the meaning 
of democracy is that the wiU of the 
majority ought to prevail  for  the 
time being, then the majority view* 
of the people is reflected in the Gov
ernment they have elected and that 
Government and , that  Government 
fxmctions till that hypothesis is  ab
solutely eliminated.  Therefore, if the 
breach of peace is  expected at  a 
place, the District Magistrate can take 
effective action not only against the 
person who may be there but also 
against the person who may be  in 
Sholapur, Barsi or' any other place. 
That provision is therefore necessary
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to deal with this new kind of threat 
to democracy, and I think  Govern
ment is perfectly right here.

So far as the other provisions about 
breach of peace and with  regard to 
possession of property are concerned, 
I think what are now  incorporated 
in the BUI, as reported, constitute a 
distinct improvement.  After all, it is 
not the possession or ownership of the 
particular property  that is  to be 
given greater emphasis, but the main
tenance of peace in the  community 
and the maintenance of peace in the 
particular  area.  Therefore,  as 
promptly as possible, something ought 
to be done, and if it is necessary, to 
prevent breach of peace, the property 
should be attached.  I cannot  cigree 
with my friend, Shri Upadhyay, that 
the whole of section 146, which deals 
with attachment of propertry, ought 
to go.  It is the bone of contention and 
therefore it must be taken out from 
the fighting dogs and kept by  the 
Government as a trustee for the right
ful owner when he has  established 
his ownership in a competent  Civil 
Court.  What is provided  here is a 
new scheme. In the old scheme there 
is no reference to a Civil Court, and 
the Magistrate used to make  some 
sort of enquiries and pass  orders. 
What is contemplated here is a little 
better.  The Magistrate himself takes 
evidence,  examines  witnesses  and 
then comes to certain conclusions and 
then decides the fact of  possession 
prima facie.  It is not a final decision 
because that decision is not based on 
merits.  Similarly, where a  Magis
trate—we have often complained—has 
not got that judicial temperament and 
judicial ability of weighing evidence 
especially in the case of civil rights, 
this provision enables him, when he 
is unable to find whether A, B or C 
was in actual possession, to refer it to 
the nearest Civil Court which has got 
jurisdiction.  Therefore,  the  Civil 
Court reference will have nothing to 
do with title and that Civil  Court 
will merely go into the  question of 
possession on the relevant  date on 
which the breach of peace actually 
happened or was  apprehended.  If 
fLfter going through such evidence as

may be laid by both parties, the Civil 
Court comes to the conclusion  that 
X was in possession, then it gives the 
finding, that finding goes back to the 
Magistrate and the Magistrate’s order 
will be in accordance with that find
ing.  When all this is done, let  us 
presume that the  main  thing for 
which the whole scheme  has  been 
evolved,  namely,  maintenance  of 
peace, is secured.

Mr. Deiiaty-Speaker: Our  quorum 
is short only by eleven Members.  I 
am only referring to the interest hon. 
Members are taking in the 'Criminal 
Procedure Code!

Shri Nambiar: We  are  feeling a 
sort of steam roller___

Shri Gad̂: My argument wiU be 
valid in spite of want of quorum.

Mr. Deputy-Sfieaker: Please  ring 
the bell.  I am wondering  when  a 
group of sections of such an  impor
tant nature are discussed how  many 
are actually representing the millions 
of India here !  ,

Shri S. S. More: Mr.  Gadgil may 
resume his seat.

Shri Gadgil: Even that is  not in 
order because there is no quonun!

Shri Nambiar: If we do not get any 
concessions from the hon. Home Min
ister, what is the use of wasting time 
by sitting here?  If he gives us some 
concessions, we will see that there are 
people here in large  numbers.  If 
you give us something, we will have 
quorum.  Otherwise, what is the use 
of sitting and quarrelling?

Mr. Depoty-Speaker:  Now  suffi
cient Members have arrived to make 
up quorum.

Shri Ga :̂ When tiie Civil Court 
has given its finding, it goes to the in
quiring Magistrate and the Magistrate 
will pass orders, in accordance with 
that finding.  But if there is any party 
which still feels aggrieved  because 
there was not enough opportunity or 
there was not enough evidence avail
able then, the provision made in clause
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19 is quite adequate, because  the 
proviso says:

“Provided that nothing in this 
sub-section shall debar any person 
irom suing to establish his  title 
to the property, the  subject  of 
dispute, and to recover possession 
thereof.”

The question was raised whether  by 
providing something in this proviso, 
the rights which are available under 
the general law of the land, name
ly, section 9 of the Indian  Specific 
Relief Act, are barred or not barred. 
I agree with Mr. More’s interpreta
tion that when anything is not speci
fically barred, it is allowed.  It  is 
unlike the doctrine of res judicata, 
where constructive implication is va
lid. Here by implication it may have 
been excluded, but implication is not 
enough.  I think that in oonder to put 
it beyond doubt,  the  amendmait 
moved by Shri Venkataraman should 
be accepted by the House.  Whatever 
order is passed under this clause  or 
section will be subject to any  order 
that may be subsequently passed by a 
Civil Court of competent jurisdiction. 
If there is any doubt, that doubt will 
be eliminated.

Shri S. S. More: Why  not delete 
the provision altogether?
4 P.M.

Sfari Altekar (North Satara):  I do
not agree with my hon. friend Pandit 
Munishwar Datt Upadhayay when he 
says that the provisions—̂sections 145 
and 146—as they are sent here by the 
Select Committee will not in any way 
expedite the matter. The thing is that 
according to a scheme that is now con
templated under sections 145 and 146 
the matter will require at the most six 
months—two months  in the  Mam- 
latdar’s  Court,  three  months  in 
the  Civil  Court dud  possibly 
one  month  more  in  the  Dis
trict Magistrate’s  Court  occasional
ly. There may be transmission but it is 
»^der to expedite th4 whole matter.
know of casefl ŵierft proceedings 

"̂ âider  secticai 445 havfe gone oa for 
over  twd ârsl 1 know  of  many 
%aatters of "that  The thing i&’tliaft

[Shri Gadgil]
the Magistrates postpone the  matter 
day after  saying  that  he  is  not 
in a position to decide that  matter 
properly.  Now,  What  is  provided 
here is that if he is in a  position to 
come to a conclusion as regards pos
session on account of the documents- 
that are filed or the affidavits that are 
filed, he will easily do it within two 
months. If he is not in a position tô 
come to a definite conclusion and find» 
that the matter is rather of a complin 
cated nature, the evidence that is led 
before him requires a careful conside
ration and a judicious mind, then, he 
will  send  it’  to the  Civil Court 
The matter would  then be  decid
ed within  two  or  three  months, 
because the whole of tile  evidence 
is there, and if some further evidence 
is necessary and witnesses are to be 
examined, th6n the Civil Court will do 
the work and the matter will be decid
ed. What I am rather afraid of is that 
in the majority of cases the Magistra
tes will find that it is a heavy respon
sibility on them to decide the matter 
then and there and possibly in a large 
himiber of cases the matter be sent to 
the Civil jCourt. Even in that case, I 
would like to point out that the Civil 
Court will be in a position to decide 
t.he matter on the question of posses
sion withiri two or three months. The 
matter in a majority of cases, wiU be 
decided in not less than three months. 
Therefore, I think that the provision 
that has now been made will certainly 
expedite the matter in a more effective 
way than what we find now. From that 
point of view, I think that so far as the 
expeditious decision of the matter is 
concerned, this would be a  helpful 
provision.

•  An .Son. Member: Is six months not 
a long time?

[Pandit Thakur Das Bbargava 

in the Chair]

’ Shri Altekar: In many cases  under 
section 145, on6 year OT a year and a 
Mlf pr two years are l̂iired.  There 
ias iiMdly b̂ n k case Whidh is dead- 

M  That  tmr
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usual experience so far as sections 115 
and 146 are concerned.  Therefore,  I 
would like to say that the provision 
that we are making is more helpful for 
expeditious decision of the matter.

The only question that rather dis
turbs our mind and which was brought 
to our notice is whether a decision by 
the Magistrate can only be proceeded 
further in any Civil Court on the ques
tion of title only.  There are so many 
provisions so far as the  question of 
possession is concerned. For instance, 
there is section  9  of the  Spe
cific Relief Act. There are also other 
provisions in some  State—provisions 
like the Mamlatdar Court Act which 
give six months’ time for getting the 
question of possession decided. Here, 
only two months is the period that is 
taken into consideration.  From  that 
point of view, the relief that can be 
had under section 9 of the Specific Re
lief Act, or some such provision as in 
the Mamlatdar Court,  Act  will be 
practically negatived if what is propos
ed by the Joint Committee is retain
ed as it is.  In order to remove any 
doubt in that connection, the amend
ment that is proposed by Shri Venkata 
raman will be necessary. It Mil remove 
all  doubts  and  ajl  the  reliefs 
will  be  available.  Therefore,  I 
would like to  support  that  amend
ment.  It is a desirable one.  Sections
145 and 146, as have been amended by 
Shri Venkatar̂ an’s amendment, will 
be a great improvement upon the pre
sent position.  They should be accept
ed.  What was originally intended was 
that if the Magistrate thinks that there 
is a dispute in connection with certain 
matters, he should immediately attach 
the property and sê the case to the 
Civil Court. But that would be a pre
mium upon aggression.  If a certain 
person enters into possession of a pro
perty which does not belong to him, or 
of which he is not in poŝssion, and 
the person who was originally in pos
session had gone somewhere else, the 
latter on returning, back will ftnd him* 
self  dispossessed.  He will say,  my 
possession  is ' ’ being  distiirbed—̂the 
t̂ htful, oriî al owner wiU ŷ that; 
and the aĝessdr wmv̂jomîain that
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he is now  distuffeing  my  posses
Sion.  That diould not be the case, ft 
should not be this sort of premium up
on aggression.  Therefore, the present 
provision as is provided under section
146 ^uld be acĉted.  That is my 
humble submissicm.

Now, as regards clause 16, I would 
like to point out that whenever any 
situation which creates disturbance of 
peace and trSiiiquilKly occurs, that ‘ is 
being handled, for the benefit of so
ciety, by any such measure which is 
enacted to curb the activities of such 
offenders there  is  a  certain  section 
which always  rises  to  oĵose  such 
tt̂easure,  I  would like to point out 
that whatever Government there may 
be in power it must maintain peace 
and tranquillity in the whole couixtry. 
So it is not the question of any party, 
it is hot the question of only a certain 
party desiring to be in power; no party 
will be maintatoed in power if it could 
be shown that they are acting impro- 
t>erly.  The public will “be aware of it. 
It is only intended for the purpose of 
maintaining peace where there is dis
turbance created by. certain  persons 
Who  are acting in a violent manner. 
Under these  circumstances,  what  is 

being suggested is not a new  crime 
that is being defined but a definition 
; which was there in the old Act is kept 
as it is but effectively tackled.  It is 
only when the District Magistrate or a 
Presidency Magistrate is not available 
near  . the place,  that the I Class 
Magistrate who is specially empower
ed, or a  Sub  Divisional  Magistrate 
who  may  be  easily  available 
will  be  acting  in  that  con
nection, in the  same  manner as the 
District  Magistrate  would  act.  So, 
there is no further enlargement of any 
power or new measure but only a pro- 
\dsion  for  effectively  handling  the 
situation according to law, that was al
ready there.

Shri Tek Chand; At the source?

Sliri Altekar; At the source. There- 
fc*re, I would like 1b point  out that 
wfefejietfier jBueh a actî  is
carried  certain piÊ of the coim- 

prople create  disftaîance
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[Shri Altekar]
— measure  would  be  effective 
in  preventing such  violent  and
unlawful activities.  There  should be 
a measure to curb all these unlawful 
activities. From that point of view, 1 
would like to say that the change that 
is contemplated in section 16 is quite 
proper and deserves the support of the 
House.

Shri Amjad AU:  Ihavegiven inan 
amendmwit to clause 19 (IB), where
in I want to omit  the words  ‘‘con- 
<jlude the enquiry and”. My inten
tion is to make it more spê y than 
it is provided at present As it  ap
pears, the whole scheme is for speed. 
It gives two months  to the  Magi
strate, for deciding the case. Then, it 
is shunted to the Civil Magistrate for 
another  three months.  That makes 
five months altogether. If, as it  ap
pears, the Civil Court shall, as far as 
practicable, within a period of  two 
months from the date of the appear
ance of the parties before it, conclude 
the inquiry and transmit its finding, 
then, the trial will take some time, 
and after it, the transmission of the 
finding will again  take some  time. 
That means no end of it and we do 
not know when it is going to  con
clude. That is one aspect of the mat
ter for  which I  have  given  this 
amendment.  I commend this to  the 
acceptance of the hon. Home Minis
ter.  I request him to see that  this 
amendment is accepted, because it is 
in the interest of speedier trial.

The other thing which I want  to 
say is that the existing section  146 
of the Criminal Procedure Code was 
much better in some respects than 
the proposed section,  because  that 
gave possession to the claimant  be
fore reference is made to the  Civil 
Court.

The third  thing I want to say is 
this. Under clause 17 section 117(2) 
is proposed to be amended thus;

“Such inquiry shall be made, 
jas nearly as may be practicable, 
in the manner hereinafter pres
cribed for conducting trials and 
recording evidence in  summons

1 have heard the hon, the  Home 
Minister’s speech and also the objects 
and reasons. 1 do not know why these 
cases, that is sections 108, 109 and 110 
have been made into a  simimons 
procedure instead of warrant proce
dure. I want a reply to that point.

With these words I commend my 
amendment for the acceptance of the 
House.

Mr.  Chairman:  Shri  Raghubir
Sahai

Shri Raghubir Sahai: Mr.  Chair
man, I will confine my remarks-----

Mr. Ciiairxnan: I am sorry; there is 
some confusion; I want to caU  the 
gentleman who has given so many 
amendments, Shri  Raghubar  Dayal 
Misra.

Shri S. S. More: May I point out 
that even if a person, by a mistaken 
identity, is caUed upon to speak and 
he begins his  speech,  no one  can 
stop him?

Mr. Chairman:  Unfortunately—I
also know that—but the Member has 
not even begun.

Shri S. S. Mare:  He said  “Mr.
Chairman”. That is a good beginning.

Mr. Chairman: Shri Raghubar Da- . 
yal Misra may speak.
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 ̂  ̂ T̂rT

 ̂   ar̂R- *r  ̂ i

 ̂  5TTf̂  ̂   ̂'5?r+

5nfNn

TT̂   ̂ jf fq>̂T̂ ^7  ̂4 I  ?ff 

if  3T̂ jf h)HT̂

»f  3|ft  ̂ >P»t4

î̂\   ̂3fT̂tfi '3̂«rH îT«Tr  ^

jf q̂ aifr ŝTjftir̂ ̂   ^

 ̂  ̂  ̂  ̂ TfT # I ^

flf-Nif̂ef  ̂ T̂  elW  ̂3R̂ ?Tff

 ̂ iVqT  9rî  ̂  T̂  T52Ft4

êTpf  ?«̂> 4  I \J <1 «i4ti

 ̂  ̂  «IT  |lrî   T̂gpf*i'd q?

fWTT ¥Rrr 3rft P̂i;  ̂ ?J1 gr?ftjr ^

 ̂   ̂ >̂4}h   ̂arrrA  ̂ ^

 ̂ ^ ?T̂ *5̂TRT 5T

irra’ I  3Rif̂   ̂ ^

T̂W  <̂> i >d tt <?>l*t̂*1  *f

rTTTftrr 2f)T   ̂3rft ̂f>T̂ ?T1  ̂ W  

3mr 3rTT̂ Hm̂ ^ ^ qr
3̂  5̂?rĥ WT if  ̂ ^

 ̂ 3rf?  ?rri ^

 ̂*rr̂  3nT*f̂   ̂fir ^

4   ̂  I OT ̂

>ati'5H’i   ̂  ̂ ÎT   ̂ R̂5TT?r 1̂

iV̂ft  ̂ 3riT»ft

^  T̂5?   ̂ 5T iipf qr̂ I
'̂*ii<i   ̂  R̂5®̂  1̂  ^

3?ft vT̂PT̂ jf

■■3fT?f sf aift r̂sTTf  VT̂  ̂I  ̂ iR̂rnî 

3tr}  fq>inT
 ̂  ̂   ̂   ̂\ ŵ iî  f ?«B  ^

 ̂  3TT  f , aiT

? I  fir  f5n}  îcin  ̂ T̂T

in  3rro>  ̂«fhr  ̂aFsfsir ^

 ̂   n̂nS  ̂ 7*  ̂   ̂fsTT  |̂T|5̂  I   ̂  3RT?

 ̂  ̂3rr?̂ im

 ̂9> i  r<5  afT  >̂1  «lH4l  9» V »|/ 

T̂pf f rif

3(f?   ̂<jii«?>r  ^

arqTHTf  ̂ îrar ^  ̂  ̂  arr̂

5TTT̂inif   ̂?W 3rft ftRIT̂

>̂t4   ̂ frT̂  T̂  an̂ qr̂ i  apn ̂

flfra' 3IT?lfi  ;jf4'1+l<

îHhr   ̂T(m qfr̂  fn̂idd f

3lf?  <̂> 5 ̂   ̂  ̂H  ^

h;^   ̂  ̂  ?hJT  5IHT

grfW I  fW  qr   ̂ ^

T̂f  rfW   ̂ iWrv  5fttS

r̂fr̂ 4 jf  arr  ^

t̂pin̂ 5f V? qr̂, m iW }  ̂  

li'   ̂^ ^  1 arra- nr

^  aiM  ’̂? î ^  MiT/qf

afi-if̂r̂  ̂ 71̂  ?lt iT̂ rf̂  ?PT 

TOcî TT̂ ^ ŵ  ̂nri 4

5T  T̂cpf  q̂f I  w  ^

 ̂ ?5r̂   ̂   ̂  ̂   f  ̂ ’qi r̂a* 

 ̂I  7̂1 ^

 ̂  1 1 *f  afT̂   ̂  f̂

w We ̂  n̂rpf   ̂ t̂sjt

 ̂ ^\  apTT ̂

q̂ an̂   ̂ ttt̂  ̂ftrf̂r̂si  ̂ ^

aif?  >3Ĥ  arnf  ̂  ̂ rfe îrar

? ?ff  q̂f «IT  0̂0 ̂ H\vi  ̂ ^

 ̂I r̂?f  q?  ajTO

i|̂ I  q̂T 4̂   ̂̂  qJT îT*i n̂Vi *®f7

w , qff qr ̂ aif 

w  I  a(ft  3FT? sp̂

qrrm  #  ?rf  ĝ ŝhl

î*i,i tfff̂ ̂   frnf  ?RT ̂    ̂I

yT̂TPT5 ̂  5n*r  qr fspift q̂ ̂ert   ̂

 ̂  I   ̂ wrjftjT irf 5̂̂ »Fft f

T̂WHRT f  ̂  ̂ ^  ̂  i \

Ŵ ̂   ̂ ̂  8̂V aift  q̂ qr̂

’«RT f I   ̂  TO  «̂V.  ̂  WTrv̂

# ?rhr qrq  qraf ?!3r?n

vnff I  ara?ft

Criminal Procedure  io6o
{Amendment) Bill
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tmmr   ̂ sttr ̂  ^

n̂fsnr f  ̂ to

 ̂ tdli  ̂  ̂3r?T5T9r  T̂FTT l̂̂ll

#  ̂ r̂tfk   ̂wciT  # I

n̂sr ?«♦» tf)  cpV cit̂  ̂  ̂̂

 ̂  f I anrn 

 ̂  3nr*iT  m̂PTT ̂  r̂ri

'si41'i qr V«i'aii  n̂pTT   ̂̂

TOsf ^   ̂fw  f I  ^  ̂ f I 

iriWe r̂UTcT 'Bif? irq>̂^̂d   ̂ ̂

 ̂̂   fir anrA ̂  ̂"̂rt ̂ 3if?

|iT̂ ypfrr *n"  siraiM,

icpf   ̂<5<’̂i'a(i   ̂I 'Snr?

 ̂  ̂  ̂  ̂  sr̂THw

*f   ̂ M 'Sî  ?nT 3̂T̂  ̂^

 ̂  ̂irf ihn fsR  1%

«fT 3lft  TW frvraiT

 ̂I ^

cTTT̂ f m  ̂̂

!T̂, =T̂  ^

•̂=̂1 I  3̂‘̂Tcfd  "̂5r4   ̂ ?d4  ^

*y=h q *11 F̂T? «t> ̂ HI fhlT I  *

 ̂  l̂iGt  ̂ T̂T̂  ̂  ̂'Rĵ HI

#  ̂  mafcf aPlW  ^

5̂Rt4  if   ̂̂   înr

arf?   ̂  ̂ ITZI; 5RT ^

if.  F̂ ̂1  >̂idl   ̂ I  tiln

??T?r   ̂ «rr i  *în̂ «it

yrrfN* k̂cZ-q ûT9̂  <91̂ ̂̂  ̂ T̂j-̂r

 ̂I  3RT   ̂ T̂ET  *i<4)H  ^

 ̂   ̂ 'akJJi  ̂ ^

5T  I ¥̂4*' ̂ TfT >l3TgT M̂̂ilf % ^

 ̂ fr0 iNf ̂ r̂ T?pW%̂  ^

3Ĥ  ii *1̂ 4

 ̂  ̂  ̂    ̂  ̂  ̂   I-

 ̂ ̂  ̂  ipnfw  ̂ ̂ fau

 ̂  ̂lAr  ̂?n ̂  ^ ̂  ^

3nr̂   ̂  ̂   ̂ ¥̂'TTER «(r,

er̂fcTei «ir  ̂  ̂  trit

5T̂T 2fi |7ir*f ^ fcTW

The Magistrate ̂ hall then, without 
reference to the merits or the claims 
of any of such parties to a right  to 
possess the subject of dispute shall 
decide one way or the other.

W  ̂ ̂  ̂  f H   5W

i  gf IW ̂    ̂f!R

TO  ̂«rr I  srft

 ̂ '̂ '̂1   ̂ ŷFT9f̂  n̂sr r̂?

 ̂  ̂  ̂vsknr *f «rr sfft
:̂;setV̂   ̂ n̂pn f H  r̂ir- 

^  *̂1  \i <i  >s*41*i  ̂̂ T?r

5THT,  gf ̂nrr qraiW’ i |inf Pf=Riir 

 ̂  ̂  ̂  3fN̂ fTT̂ R̂̂ftjT 2»>Tt 

 ̂ ̂ fcT̂  ̂?3f) apT̂ ^

 ̂^  *f %n
N̂pfi  ̂ ?<ji(T

r̂mr I xtm   ̂ f  ^  fsjr#

irf̂ R̂ ^ 5Enn̂>   ̂ frf to  ̂ 

^  ̂j  ?f̂ 3TTjft rmcftiT

fw ?»E,  ̂ f I  jrfsr̂ ^

 ̂JT̂ efĵ grpT?

 ̂ TÔ  fsi7T|S ̂   fPT? ̂

jf irfyTt̂   ̂TÔ #
^   ̂ 7̂T?r ̂ hlT  3T»T? ̂

'T̂   ̂ ktht  T̂f̂nrr j

r^ it 1

Jhe Magistrate will say: “I am un
able to decide the case; I refer it to 
-the Crvii Court.”

■m *Trf5np t, ̂
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wru  I ^

 ̂ ?̂T$rr 3iî4i 

«rr  ^iiT̂   wfT r̂rgr f,  4?r 

 ̂ fir 57"̂R9"

^   I m ^ ^

*+»di '4>̂rii 3n̂"̂$nrh  ̂  ̂̂ ftot

WTr̂  f I ap  ̂ ^

ftr?ft I   ̂  ̂ 2Fpi;t  ̂ f

TTfiF̂  ̂TO   ̂ ^

w  ̂f, ^ ^

 ̂  f, iAtÊ   ̂fcTq

?fhjT 7T̂ ^ f H ^

I am unable to decide who was in 
possession. The matter is refeix̂ to 
the Civil Court.

 ̂ 4?r if̂tTT

R̂l   ̂ I 3R"  ^

 ̂  ̂  ̂ t,, ^  ^

if

 ̂7^ ^ <rf=5R̂   ?pr iĝ

5nfhr  f̂n=fi  ^

 ̂?f *T̂  ̂ '̂sil ^

erf iTTTTf ̂  ir»fk ̂   7̂7̂ Ĵ T̂RT

M W   ̂  ̂ 5T# #

t*i?̂ 4  t(Vl  ?Fr ^

«r? #f>ĝ  f

he must decide it  ̂ ^ N

f  3fî  ̂fr̂ Ptw ̂  ^

5̂  trsnFT

 ̂ ^  5T3?Tf̂  f I  f%T̂\J ^

V̂ T̂  M W  ̂ ̂  ifi- V ^  ̂

<R̂ W T  M W  ̂  ^ rnr̂

^ 3IT w  1̂  M W

5W qrcff V *R ̂  <fê Tĝ 

eTET̂ WsR* #IT - ' irnfH

 ̂  1̂ , sariT̂

«RF? ̂JT5fT  ̂3Tft  31̂ #

A fep

M̂>i y;̂  ̂  ̂  ̂ ^

'̂=b̂9)  ̂ W[  ^

 ̂  ̂?rrift*r ̂ p̂W

 ̂ âitErnr i ^ itptvtt  Mr*̂ 

 ̂ ?Rir̂   ̂ f

fHfspr̂  apFR îpsn <r

#TPft ?f  tff̂   w    ̂   #  f«IR  ifr

 ̂   ̂  ̂  I   ̂ jN

r̂nfk 71̂ # TO >r*r ̂  3nn ̂tto' 

iTR H  JiPTerra' 1̂    ̂ ̂

 ̂ f I   ̂   ̂ ̂  ̂   h>

3FT?  ̂  ̂ ̂   ̂ vJt4li T?

SWrpt  ̂̂rfhr  ^

 ̂   irf̂ r ̂ ?TT 51̂  ̂  ̂ ^■

F̂RTT I  TO  ̂ T̂̂T̂RT  ̂   ̂ P̂iRT 

 ̂ ann Jf̂ ?r̂  ^

^   #, »̂E,  ^ 3TFT 7̂

 ̂  ̂ ihft I

<rf<R̂  ̂ î*r  ̂airlift
5^ q5 q̂fw  jf  tê cTii  T

5t  ̂ I ^viT̂g  ̂  ̂  ^

ifS   W ?   ̂  *f2  ̂ I  5 W

 ̂ # I ^

Tii I >ai4)»i ̂̂  iWr 2ft  sjjt

<!»̂*n  rti?«H!i  <4>lc:̂  sfTf

 ̂    ̂   if  ̂  ̂^  

?n T̂ I

 ̂  ̂^   ̂?5̂  ̂irf

’̂'(5  SIFT mnrfhr 3frr  f 

 ̂  W  wT fM  ̂  ̂ri  ̂ mw ̂  

 ̂  ̂4̂ ŵr̂ ̂  ̂  w   ̂I

^̂0  if # r  ̂   ̂ ?rt  ̂  f  I  w  jf

tr̂R ̂  ̂  ̂  fhft # I  w  if  ^

 ̂ T̂iT ^ # I ar̂ r̂ 
\ot  ̂ t̂t̂o ârt 4 

^ ̂  ̂)TW 7̂  ̂ ̂  «rr ̂f̂nr

fir ̂   ̂ N f̂? ̂  ̂

%T 7̂ f,
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 ̂  T̂CTTT ^

 ̂   ̂  ̂ f  ̂ a<4lH

 ̂ ̂  ̂  ̂ f ^ 

f=T?rw 3T̂  ̂I ff

 ̂   irkfN*   ̂ ^

fsT̂rîr̂,  >a«‘?)l  I

^   ^ 3T5f WT̂ f  N

jN  ^   ̂  an̂  ̂ T^

 ̂ 3RH ^

sn  ̂ ft  TpJ  ̂ ^

 ̂ îqr̂iTT  ^

 ̂ f ^

 ̂  WT̂" ̂

-cTf̂ ̂  ̂    ̂   ̂3lf? ̂

-53n?iT f 3nr̂  «rr  ̂# i ^

gW  ̂   Wf

?̂PJT  3ri*?  ̂  ̂   ̂  ̂ ̂

n̂TT5r ̂   ̂R̂  30̂ ^̂

wrg*   ̂  ̂    ̂ ^

<3||cfTft  ^ #*T̂ ̂ilHT   ̂ 1̂'̂f

?n f ̂*> ̂   arr̂Tft ̂  wt’trt

9RT  n̂rTT # I  rPTf ̂   ^

frnf   ̂ f I  ̂# ®̂*5

?5F̂  ̂T̂ ̂  ^  3(T̂  ̂

 ̂   ̂   #1 4\{̂ \î  ^

?S  ̂  ̂  ?r̂  f̂iWv

 ̂ff '?W   ̂  ̂ ^

-sr̂  T̂Fft  giM 

r̂pNtTT  '̂T'n   ̂̂rnra" fi"

^ if TOW

IT?  ̂   ¥̂ 5̂ JffOTW   ̂ f,

■:3lft W  ^

if *Twi   ̂    ̂ ^

Wf̂  t  ̂ P̂TT  T5  ̂ ^

8iT%r wŵ 4.  ̂fsp ;t̂ 

 ̂ t̂*w  # tn  ̂ ^

 ̂ 3IHTT̂ TT̂riW  ̂   ̂  f   ̂ 

 ̂ l̂oi  ̂  ̂ r̂Viv

^■RRT ft # J   ̂  ?TT*T  ?ir ̂

 ̂  ̂ # I  *N iTPr

»  ̂ 5Tf̂ irN  ̂jf  ̂ ^

I

5̂RT?r Aq;?  ̂ WT̂  >̂T̂ ^

 ̂   ̂  ̂  f, ^̂0 4

*̂<H?'*i'T>  rTT̂   ̂ \i  T̂̂TT

W  4?T 3TRPT ̂ I

Mr. Chairmaii: Amendment No. 285 
has not been moved.

Sliri R. D. Mî a: I have moved; it 
is there.

Mr. ChaJrmaii: No. 286 is quite dif> 
ferent. He is speaking of general rê 
ports.

Dr. Katjn: That was probably out 
of order.

Mr. Chairman: This was niled out 
of order, I am afrsdd.

Shrl R. D. MIsra: Amendment No. 
285 is to clause 17;  No.  286 is  to 
clause 19. I gave two chits.

Mr. Chairman: 'Ŵich clause?

Shrl R. D. Mism: Amendment No. 
285 to clause 17.

Mr. Chairman: Yes.

Shri Râhnbir Sahal: I will confine 
my remarks to clauses 16, 18, and 19. 
Objection has been taken in regard 
to clause 16 that  the power up  to 
now vested in District  Magistrates 
and Chief Presidency Magistrates to 
bind a person  under security  pro
ceedings, who was likely to commit 
a breach of peace in an area beyond 
his jurisdiction should not be extended 
to other Magistrates alsc.
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I am not  going  to import  any 
political considerations into this mat
ter, but I will just  say that up  to 
this time these powers under section 
107 vested in the Chief  Presidency 
Magistrate  and the  District Magi
strate. So far as I understand  from 
the amendments notice of which  has 
been given, no amendment is to the 
effect that from original section  107 
this portion or these words,  “other 
than a Chief Presidency or  District 
Magistrate”, should be taken away or 
delected.  It goes to show  that  tne 
present  provision is acceptable  to 
everybody and up to this time this 
power vested in the Chief Presidency 
Magistrate and the District Magistrate 
has not been abused.  Now, what has 
been done by the Joint Select Com
mittee is that the power which up till 
now vested in t̂e Chief Presidency 
Magistrate and the District Magistrate 
has been extended to  other  Magis
trates also.

We find  in our own  State  of 
Uttar Pradesh where judicial Magi
strates  have been  appointed  and 
where other Stii>endiary Magistrates 
are working that almost in all dist
ricts the District Magistrates  have 
almost been divested of their judicial 
duties. They get no time. They spend 
all their time in,other functions, pre
siding over so many committees, do
ing so many  other things such  as 
development  work,  anti-corruption 
committee and so on and so forth, 
and all the case work is being done 
by the judicial Magistrates and by 
other Stipendiary  Magistrates.  So, 
these security proceedings  are also 
under the jurisdiction of those Magi
strates. So, those powers which  up 
till now vested in the Chief Presiden
cy  Magistrate and the District Magi
strate have now  been extended  to 
these Magistrates. I think no harm 
will be done, and no political consi
derations  should be imported  into 
this matter.

Many arguments  have been  ad
vanced here that the amended claus
es of the Bill will not save time in 
the proceedings under  sections 145 
and 146, and the filing of  afladavits

wni do no good, that the CivH Court 
should have no jurisdiction, that the 
Magistrate should decide the question, 
of possession once and for all. Now 
Sir, in considering this question, the 
whole background of sections 145 and-
146  should be taken into  conside:a- 
tion. Tliese sections  laydown  sum
mary proceedings to decide disputes 
with regard to possession of land or 
property attached to it. In the original. 
Bill it was proposed that as soon as 
a matter comes  before a Court  in 
which there is an apprehension of a 
breach of the peace, the Magistrate 
should at once attach the property 
and refer the parties to a Civil Court 
for a proper decision. That was real
ly a very revolutionary proposal, al
though the matter so far as it rested 
with the  Magistrate  should  have 
taken very little time. Now, in con
sidering that point before the Joint 
Select Committee, all possible opini
ons that had been  supplied to  the 
Members of  the  Cornmittee  were 
taken into consideration, and the con
census of opinion on this point  was 
that if titiis  revolutionary proposal, 
had been accepted, then many  im- 
scrupulous persons would make very 
bad use of this section and rightful 
owners would be deprived of their 
property. So, having regard to these 
objections, this via media was decid
ed upon, viz.f that the enquiry should 
be made by the Magistrate, it should 
be made in a summary fashion. 4ie 
’ should not take much time, and  if 
there was any doubt in his mind or 
he could not decide the question  of 
possession  one way or flie  other̂ 
then the matter should be referred 
to the Civil Court. Even up to this 
time, in the working of sections 145 
and 146, from  our experience we 
know that in deciding a particular 
matter with  regard to  possession, 
Magistrate refers the  parties to  a 
competent Civil Court. He says: **For 
the time being when the question of 
a  breach of the peace is involved, 
the possession is taken, the  attach
ment is made, but if the parties are* 
dissatisfied with the decision,  they 
can go to a Civil Court.”  So,  the 
powers of the Civil Court are there
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intact  Naw, so that the matters may 
be decided in an eacpeditious way, the 
amended section has provided  that 

time taken up by  a Magistrate 
will not exceed two months and the 
time taken ̂  by the Civil  Court,  in 
case a prop̂ decision is not made by 
the Magistrate, will not ĉeed three 
months. So, when hon. Members say 
that the trial will be  protracted to 
the same extent as it used to be be- 
iore, I think they are mistaken. Under 
the present  provisions,  the  trial 
would be held speedily, within  five 
months.  It may be less.  Tliis is the 
utmost limit laid down in the section 
and which can be utilised both by the 
Magistrate and the Civil Court, but 
nothing exceeding that  So,  I sub
mit the present provisions are a great 
improvement upon the previous prx>- 
visions and the trial under these sec
tions will bêheld in a non expeditious 
manner.

With regard  to  the  amendment 
ĥat has been proposed by my hon. 
friend  Mr,  Venkataraman,  with 
respect I beg to submit that I do 

:tiOt quite see the relevance of  this 
amendment.  He says that all these 
matters would be decided tmder the 
present sections in which the dispute 
with regard to the possession is not 
beyond two months, and those matters 
which are between two months and 
six months old would not be decided, 
and therefore in those cases the par
ties would̂ be put to a great handicap. 
I say the right of the Civil Court is 
there, and in any matter of title he 
can go to the Civil Court at any time 
he pleases.  He says that the question 
.of possession will not be adjudicated 
undê  the proposed proviso  in the 
amended  Bill.  Well,  it is a well- 
known maxim of law that possession 
is nine-tenths of title.

Shri Tek Chand: Possession is nine- 
tenths of law.

Shrl Raghubir Sahai:  Very  well,
â̂.  In other words, it would mean

An Hon. Member: It does  mean 

title.

" ■ ' '  ‘  '  ' #

Sbr! ^hvbir Sahai:  So, on the
question of i»ssession also, if he had 
bfeen iii rightful possession for a very 
long time, that would also mean that 
he bas got a certain title to it, and 
that question, then, in my  hiimble 
opinion, can be decided by the Civil 
Court  So, under the circumstances, 
I think that the amended section as 
it has been brought forward in the 
Bill should not be any further amend

ed.

I give my whole-hearted support to 
these clauses as they stand in  the 

BilL  *

* Shri N. C. Chatterjee (Hooghly): 1 
am really deeply shocked to  hear 
the speech of Mr. Gadgil.  If he goes 
to the treasury benches and becomes 
the next Home Minister-----

Shri Gadgil: I have already work
ed for some time.

, Shri N. C. Chatterjee:. .or if a man
of his mentality adorns the portfolio 
now occupied by Dr. Katju, that wUl 
be a bad day for India.

Look at the section  which he is 
applauding, this clause 16.  Does he 
not realise that it is a  lâventive 
section, not a penal section?  Does he 
not realise that it is being used, and 
has been used, against people on poll 
tical grounds, on the ground of exe
cutive zulum, and just to teach a man 
a lesson?  Is it not a bad day  for 
India that the *law which we had  in 
the year 1882 is now being solemnly 
promulgated in the year 1954?  You 
know that under the Code of  1882, 
there was a section,  under  which 
there was no limitation on the powers 
of  Subdivisional  Magistrates  and 
Magistrates of  First  Class.  They 
could exercise the same  jurisdiction 
which a District Magistrate or a Chief 
Presidency Magistrate could exercise. 
But the i>owers of such Magistrates, 
i.e. Subdivisional  Magistrates  an<̂
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Magistrates of First Class, 'were res- 
’tricted by a deliberate  alteration of 
the law made in the year 1888.  In 
view of the fact that section 107 con
ferred very wide powers, and unusual 
powers, on tiie officers concerned, it 
was desirable that the  jurisdiction 
should be exercised by a  Magistrate 
only when both the person and  the 
place were within the local limits of 
their jurisdiction.  This is what was 
■done in 1888.  Now, we are abrogat
ing that.  We want to take our law 
back to the year 1882.

Shri S. S. More: They will take you 
to 1793 now.

Shrl N. C. CJhattcrjee: Possibly even 
•̂earlier.

Shri Gad̂: Why not much earlier 
than that?

Shri N. C. Cfaatierjee: What we are 
pointing out is this, that Shri Gadgil 
has trotted out the object behind this. 
He says there is satyagraha or  the 
possibility of satyagraha, and that is 
why this kind of a legislation should 
be there.  Satyagraha is  not  the 
monopoly of the party to which  he 
belongs.  Satyagraha is not patented 
iby any particular political organisa
tion.  In a chafing spirit, in a banter
ing spirit, he talked of the anti-cow- 
slaughter campaign  or  satyagraha 
.movement.

Shri Gadgil: No._ Very  seriously.

Shri N. C. Chatterjee: I am saying 
-that if there is any movement in India 
which is having the largest  support, 
it is this movement.  If you have got 
the courage to face a referendum on 
this, you will find that ninety-nine per 
cent, of the people of this country are 
supporting that; not only Hindus, but 
'even non-Hindus  support  it  My 
bon.  friend  Shri  Gadgil  solemn
ly  suggests  that  because  that 
kind of a movement is on, we should 
invest such powers on Magistrates,— 
-xioi merely District Magistrates or Pre
sidency Magistrates, but all kinds of 
.Magistrates—and extend their ambit 
-of authority even  territorially,  so 
-that a man sitting in Lucknow,  for 
instance, can order a man from Tra-

vtocore-Cochin coming up here.  You 
know how section  107  has  been 
abused and perverted for  political 
r̂poses in the State  of  Madhya 
Bharat  Over twenty members of a 
particular political party were being 
trouWed ̂>y this section,

Shri S. S. More: Even in  Maha
rashtra. ‘

Shri V. G. Deshpande: In Gwalior 
also»

Shri N. C. Ciiatterjee: I am saying, 
in the State of Madhya Bharat

In view of all this, it is particularly 
desirable that this should not be done. 
Does not Shri Gadgil know that there 
was a movement sponsored by  Dr. 
Ham Manohar Lohia in the State of 
Uttar Pradesh, which was condemned 
by the Congress as satyagraha,  but 
the High Court held that it was per
fectly legal, and he was released from 
jail, with hundreds of people  who 
also came out?  Satyagraha has got 
to be resorted to, if you believe in 
democracy, in certain cases,  under 
certain conditions.

Is there any method of  recall of 
Members of Parliament or  Members 
of a Legislature?  They  get  into 
office, and stick to that for five years. 
But assume that a party which has 
got the support of a big  majority 
becomes erratic and it suffers from 
intoxication of power, and there  is 
organised oppression, have not  the 
people or the other political  parties 
got the right to say that they are not 
going to tolerate this kind of a thing.
I might just give one instance, in the 
State of Andhra.  You are talking of 
democracy, but you are making par
liamentary democracy a mockery by 
having this kind of a legislation.  In 
the State of Andhra, the Legislature 
passed a Resolution by a big majori
ty, that there must be  prohibition. 
Government pooh-poohed it.  There
fore, a  satyagraha  agitation  was 
started.  Was it not democratic to do 
so?  Was it not proper?  Are  you 
going to have this kind of section 107, 
and this kind of provision for pena
lising people, for preventing that kind 
of a satyagraha?  It is  not  right- 
Thoreau has said—that parliamentary
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democracy means a chBp.ce only aft̂ 
five years or six years to bring to book 
some people.  What about the inter
val?  There must be some  agencies 
by which you have got to do it. There 
is no use saying that people did it in 
Jammu.  I know, and I have got in
formation, that this was done in order 
to check Dr. Syama Prasad Mooker- 
jee and all those who stood by him, 
when the Jammu and Kashmir move
ment started.  There  was  nothing 
improper in that movement.  There 
was nothing illegal in that.  We want
ed to focus the attention of the people 
on the legitimate grievances,  both 
economic and political, of the people 
in that unfortunate State.  That was 
not being listened to, and since there 
was no other alternative, they started 
the  satyagraha  movement.  Those 
who believed that their cause  was 
just had to resort to this movement 
simply to focus public  opinion on 
those matters, because the  powers 
that ruled  were  intoxicated  with 
power  and  would  not  listen. 
If  this  movement  were  not 
there, the act of political  betrayal 
had started and broken the  organic 
relationship between  Kashmir  and 
India.

I have got cases imder this section 
in the Calcutta High Court as weU 
as the Patna High Court.  You, Mr. 
Chairman, have got a  bigger  ex
perience than mine in this  type of 
cases.  In one State, solemnly a case 
was started under section 107  pro
ceeding  on  the  ground  that  a 
person  had  cast  a  sliu:  on
in a written Statement in connection 
with his wife’s petition for  mainte
nance.  Section 107 was resorted  to 
because a citizen was alleged to carry 
on a campaign of vilification against 
an executive officer.  Under this sec
tion, prosecution can be started be
cause there is some campaign of vili
fication or libel against some  high 
officers, or against some  prominent 
politicians in a district.  In 1947, in 
Calcutta you know what  happened.- 
The same thing happened also in the 
Patna Hî Court

I submit that this kind of  thing, 
ought to be stopped.  I  am  appeal
ing to Parliament, and to the Home 
Minister not to take the law back to 
the year 1882. This change in the law 
was deliberately effected in the year 
1888, and it was kept up by later legis
lation. It wiU be a retrograde measure 
in the year 1954 to make a change in 
the law, so as to bring the law back 
to the year 1882.  I hope Parliament 
will not sanction this kind of  thing- 

Dr. Katju: A hot  sentiment  has 
been introduced by the last  speaker 
into this very simple discussion. Under 
section 107, we have nothing to  do- 
with satyagraha or otherwise.  The 
words which are material here are r 

‘̂ Whenever a Presidency  Ma
gistrate___is informed that any  ,
person is likely to conmiit a breach 
of the  peace or  disturb  the 
public tranquillity or to do  any 
wrongful act that may probably 
occasion a breach of the peace, or 
disturb the public tranquillity...” 

Under the section to which my hon. 
friend Shri N. C. Chatterjee has  no> 
objection, orders can be issued  and 
action can be taken  by a  District 
Magistrate or  a  Chief  Presidency 
Magistrate.  In Uttar  Pradesh, the 
District Magistrate and the Subdivi- 
sional Officers reside in the  head
quarters of the district, and the Dis-̂ 
trict Magistrate can take any action* 
today,  in  the  sense  in  which 
we  want  that  action  should 
be taken under  Section  107.  But 
take the case of  Bengal,  for  ins
tance, where  the  conditions  pre
vailing are different, as is well-known 
to my hon. friend Shri N. C. Chatter
jee.  The districts are  very  wide.. 
The District Magistrate lives at  the 
headquarters.  The districts  are di
vided into various  subdivisions, and 
each Subdivisional Officer  resides in 
the subdivision  itself.  Now, is  it 
contended that for any action that is 
to be taken, you must go to the Dis
trict Magistrate of Nadia, or Murshi- 
dabad or elsewhere, and that the local 
Subdivisional Officer,  who  is  the 
senior officer, and a senior  Magis
trate, cannot be  depended  upon to
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take proper action?  Sometimes in 
thî kind of a  general  discussion, 
people lose sight of what actually is 
provided.  The language of the sec
tion is that proceedings under  this 
section may be taken  before  any 
Magistrate empowered*.  The idea is 
that the Magistrate will be empowered 
to proceed under this section, and he 
will be a senior Magistrate with ten 
years’/twelve years’ or fifteen years’ 
service.  He will only be  concerned 
with the question of the maintenance 
of peace or the prevention of  the 
breach of the peace.  He will  have 
nothing to do with the theoretical or 
doctrinaire right of anyone to  p̂ - 
form satyagraha.  Everybody  is  en
titled to do what he likes.  If he says, 
‘I am not going to pay taxes’, let him 
not pay taxes.  But, what happened 
two years ago in Delhi?  You and I 
all remember.  I saw with my own 
eyes people in Jodhpur, Jaipur and 
other places going to  the  railway 
stations in hundreds and were being 
given farewell so that they  might 
come to Delhi and knock  about in 
Connaught  Circus  and  commit 
breaches of the peace and acts of vio
lence.  They were coming in  hund
reds and they were being garlanded 
and all that.

Sliri V. G. Deshpande:  In  what
connection?

Dr.  Katju:  There  were  large
groups at the railway stations.  It is 
only if the Magistrate thinks fit and 
if he knows that certain persons are 
going to Delhi  day in  and  day 
•out  from  Jodhpur,  Jaipur  and 
other places that he can ask them why 
are they going to Delhi and also to 
take action (Interraption.)  He may 
ask them, "Don’t you proceed to Delhi 
in order to commit a breach of the 
pcace’, and if he is satisfied, take action. 
So far as I am concerned, I am not 
concerned with the letter of the law 
here.  I do not  applrdtiend  that;, a 
Magistrate in Calcutta will  issue « 
notice to me in Delhi, or  Jaipur or 
Allahabad and say, You are coming 
to Calcutta to commit a breach of the 
peace; so, come at once, I am going 
to bind you down’.  Thfe question was 
that the local Magistrate
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tion), the local District Magistrate,— 
the District Magistrate of the  pl̂ e 
where the man is actually  residing 
should be empowered to take appro
priate action.  There is no  danger 
whatsoever of a junior Magistrate of 
the second class or of the third class 
taking action.  My hon. friend is prê 
pared to accept a District Magistrate 
having this power; he is prepared to 
accept the Presidency Magistrate hav
ing this power; but, he is not prepar
ed to concede a Sub-Divisional Ma
gistrate or a First Class  Magistrate 
having this power̂ .1 tell you I have 
never come across such  squeamish-̂ 
ness.

Shri V. P. Nayar:  But  if  they
misuse their jwwer?

Dr. Katjn: Let the House  be not 
afraid that we are bemg taken back 
to 1882 and 1888 and that this is retro
grade, because of the eloquent lan
guage used now.  There is no retro
grade step.  We have got  to  deal 
with the circumstances which exist in 
1954 and we saw with our own eyes 
what happened in Delhi in the head
quarters (Interruption).  We  had 
very difficult times for months. There
fore, this thing was  introduced.  I 
ask the House not to be  frightened 
by the eloquent language of my hon. 
friend. (Interruption).

Shri Amjad All: May I seek a litUe 
clarification?  I want̂an answer why 
in clause 17, the original section 117 
is made a summons case and not keep 
the procedure of  a  warrant  case.

Dr. Katjn: I am coming to that. I 
think, so far as the warrant cases and 
summons cases were concerned, the 
discussion was postponed. ^

Mr. Chairmait: So far as the ques
tion of procedure was  concerned it 
was postponed.  It' will come up sub
sequently.

Dr.  Will you take up clause
16 today and will you take votes upon 
it?

Mr. Chairman: As the House deci
des.  If it is the opinion of the House 
that it should be adjourned, I wiH BOt 
put the question today.
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Dr. Katju: I am speaking of  145 
now and I will come to 107 before I 
sit down.

I am indebted to Mr. Gadgil and 
to Mr. Raghubir Sahai who have put 
the position better.  Everybody agrees 
that in many cases the Magistrates, 
being unfamiliar with difficult ques
tions of a civil nature that may arise, 
may not give proper  justice.  They 
will not create satisfaction.  There
fore, everybody agreed that it  was 
desirable, as was proposed in the ori
ginal Bill, that tĥ Magistrate may, 
in order to prevent a likelihood of the 
breach of the peace, attach the pro
perty and then there was the  pro
posal to remit the parties to a  civil 
court.  The objection that was taken 
was that it may create hardship  in 
the matter of payment of  court-fee. 
It is a matter of crmmon  knowledge 
that court-fee has gone up abnormal
ly in every State and if you want to 
bring a suit for a property, say  of 
Rs. 2,000, you will have to pay Rs. 500. 
If you want to bring in a ûit  for 
specific performance, then you have 
to pay half court-fee.  Even if  you 
bring such a suit there is the  long 
drawn out process.  The plaint has to 
be filed, the notice of plaint has to 
go, and it takes six months and so 
on and so  forth.  Everybody  sug
gested that the best course  may be 
to have very esirly decisions  from a 
civil court which will give satisfaction 
to all the parties and they can  say 
that they have gone to  the  Civil 
Judge and that he has heard  oral 
evidence and examined the evidence 
and given a speedy decision.  It will 
not cause the parties any  expense. 
There will be no court-fee.

Secondly, the Magistrate will  say, 
*Well, I am sending this case to the 
Cirvil Judge; will you kindly come 
and report to me on the 15th Decem
ber.*  No summons or  notices  are 
issued to the parties and they have 
to attend on the  15th  December. 
That was done.

Mr. Raghubar Dayal says, the man 
originally in possession may be dis
possessed by the receiver  appointed

by the Court.  Therefore, it is rather 
very complicated.  He says, let the 
Magistrate send the case to the Civil 
Judge.  But, he should also come to 
some sort of ad interim conclusion of 
his own.  He seems to think that the 
Magistrate shall always  decide  in 
favour of the rightful owner,  lliere- 
fore, he says, he should put the right
ful man in possession.  If the  Civil 
court takes a wrong view, in favour 
of the wrongful man, then the Magis
trate shall restore him to possession, 
I shall take the other  way  round. 
Supposing the Civil Judge  puts the 
wrong man in possession and suppos
ing the Magistrate by his order puts 
the wrongful  man  in  possession, 
your difficulty remains.

Shri R. D. Misra:  I  take  your
Magistrate to be right

Dr. Katju: My  submission is that 
Shri Raghubir Sahai has pujt  the 
whole case thoroughly.

So far as the amendment  moved 
by Mr. Venkataraman is  concerned, 
I personally think it makes no diffe
rence.  He says only about the word 
‘court’.  It was pointed out that  in 
Bombay there are revenue courts, or 
it may be court of competent juris
diction, in different States, may differ.
I have no objection to  accept  his 
amendment.

Mr. Chairman: He  wants to talce 
away the word ‘civil’.

Dr. Katju: I am coming to the dis
tinction between summons procedure 
and warrant procedure.  If I  were 
to be tried anywhere at any time, I 
would prefer summons  procedure. 
What is wrong with it?

Shri S. S. More:  Summary  pro
cedure.

Qr. Katjn: It is all a pattern of 6Q 
or 70 years ago; double right  and 
treble right of  cross-examination in 
warrant cases and so on and so forth.
I hever agree with that.  That is all 
I have to say.  I submit the  House 
may be pleased to carry through all
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Mr. Chairman: The question is: 

“That clause 16 stand part  of

Let me suggest to you when you 
are putting the clauses to vote you 
may put 19 and 20 together because 
they are linked up with each  other. 
We may begin from clause 21 tomor
row, a new chapter.

Bfr. Chairman: Clause 20 has  not 
been discussed at alL  I cannot put 
it to the vote.

Shri V. P. Nayar: Does  he want 
that it should be put to vote without 
discussing any amendments?

Mr. Chairman: It really forms part 
of the other group; it is a  mistake. 
He does not want to put it  without
discussion.

Mr. Chairmtm: I shall now put the
amendments to  the  vote  of  the
House.

The question is:

In page 3, after line 40, add:

“Provided that if the  place, 
where the breach of peace or dis
turbance or wrongful act  is ap
prehended is outside  the  local 
limits of such Magistrate,  pro
ceedings under this section shall 
not be taken before him  unless 
the permission of the  Sessions 
Judge empowered to hear appeals 
from the order of such  Magis
trate has been obtained by an ap
plication made in this b̂ alf be
fore such Sessions. Judge.”

The motion was negatived.

Mr. Chairman: The question is:

In page 3, after line 40, add:

“Provided however that no pro
ceedings under this section shall 
be taken by any Magistrate dur
ing the fifteen days  immediate
ly before any  election  taking 
place in that district unless the 
case is reported to the  Sessions 
Judge of the district and his sanc
tion to  su(̂  proceedings  has 
been obtained in writing before
hand.”

The motion was negatived.

the Bill.”

■ The rnotion was adopted.

Clause 16 was added to the Bill.

Mr. Chairman: The question is:

In page 3, for clause 17, substitute:

*li. Amendment of section 117, 
Act V of 189S.—Sub-section (4) 
of section 117 of  the  principal 

 ̂ Act shall be omitted,’

The motion was negatived.

Mr. Chairman: The question is:

In page 3, line 46, for “summons 
cases” substitute “warrant cases”.

The motion was n̂t̂ îved.

Mr. Chairman: The oFuestion is:

In page 3,—
(i) line 46, for “summons cases" 

substitute “warrants cases” except 
that no charge need be framed;

(ii) after line 46, add:

‘Trovided that nofthing  con
tained in this section shall  pre
judice the right of  the  party 
proceeded against to postpone the 
cross-examination  or  further 
cross-examination  of  the  wit
nesses produced against him un
til the  examination-in-chief  of 
all such witnesses has been con
cluded.”

The motion was negatived.

Mr. Chairman: The question is:

In page 3,—

(i) in line 41, before  “For  sub
section” insert “(a)”; and

(ii) after line 46, insert:  ^

“(b) to section 117 of the princi
pal Act, the  following  Provi.so 
shall be added, namely:—

•Provided that no person shall 
be directed to furnish  security
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for good behaviour or breach of 
peace on facts on  which  there 
has been a prior proceeding  of 
fi similar natiire.’ ”

The, motion was negatived.

Mr. Chairman: The question is

''That clause 17 stand part of the 
Bill.”

The motion was adopted.

Clause 17 toas added to the Bill. 

Mr. Chairman: The question is:

In page 4, after line 28, insert:

“Provided also that any order 
of the Magistrate restoring pos
session to any party to the pro
ceeding shall not extinguish  the 
right of any of the parties under 
any of the provision of the Indian 
Limitation Act,  1908  (IX  of 
1908) ”

The motion was negatived.

Mr. Chairman: The question is: 

“That clause 18 stand part  of 
the Bill.”

The motion was adopted.

Clause 18 was added to the Bill.

5 P.M.

Mr. Chairman: Now I will put Mr. 
Venkataraman’s amendment No.  424 
to vote—̂ minus the word ‘Civil’ that 
occurs before the word ‘Court*.

The question is :

In page 5, for lines 19 to 21, sub
stitute:

“(IE) An  order  imder  this 
section shall be subject  to any  „ 
subsequent decision of a Court of 
competent jurisdiction.”

The motion was adopted.

Mr. Chairman: The question ifi:

In page 4, jor lines 34 to 48 sub-

gtitute,:

: “(1) If the Magistrate is of opi
nion that he is imable to decide

CHmhml Procedure - 
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as to which party is entitled  td 
possession of the subject of dis
pute, he shall decide as "to which 
party was, or shaU  under  the 
first proviso to sub-section (4) of 
section 145 be treated as being, 
in such possession of the said subr 
ject and he shall issue an order 
declaring it to remain in  pos- 
sessron  thereof  until  evicted 
therefrom in due course of law 
and forbidding all disturbance of 
such possession until such evic
tion  and  when  he  proceeds 
under the first proviso to sub
section (4) of section 145, he may 
restore to possession the party for
cibly and 'Wrongfully  disposses
sed and if he finds that it is ne
cessary for keeping the peace that 
the other party should execute a 
bond for keeping the peace, with 
or without  sureties  he  shall 
make an order accordingly, and 
further he shall draw up a state
ment of the facts of the case and 
forward the record of the  pro
ceeding to a Civil Court of com
petent jurisdiction to decide the 
question whether any or  which 
of  the  parties  was  entitled 
to possession and was in  actual 
possession of the subject in dis
pute at the date of order passed 
under sub-section (1) of section 
145 and if any party was forcib
ly and wrongfully  dispossessed 
within two months next before the 
date of  such  order,  and  shall 
direct the parties to appear before 
the Civil Court on a date fixed by 
him.”

The motion was negatived.

Mr. Cbairman: The question is:

In page 4, lines 39 to 42, for. “t< 
decide the question whether any anc 
which of the parties was in possessioi 
of the subject of dispute at the dat< 
of the order as explained in  sub 
section (4) of section 145;” substitute:

“to determine the rights of the 
parties therein or the person en
titled to possession thereof;”

The Tnotion was negatived.



ioS3 Code of 25 NOVEMBER 1954

Mr. Chairman: Th', question is :
In page 5, line 5, omit “of posses
sion”.

The motion was negatived.

Mr. Chairman: The question is:

In page 5, line 7, for “three months” 
substitute “six months”.

The motion was negatived.

Mr. Chairman: The question is:

In page 5, line 8, omit “conclude the 
inquiry and”.

The motion was negativ*d.

Mr. Chairman: The question is:

In page 5,—

(i) line , 8, /or “and transmit its;” 
and

(ii) joT lines 9 to 12, substitute:

“and pronounce its judgement 
regarding possession to be given 
to any of the parties and  such 
order shall be final subject  to 
any appeal which may lie to any 
appellate court to  which  such 
Civil Court is subordinate.”

The motion was negatived.
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Mr. Ofaalrman: The question is:

In page 5, omit lines 16 to 21.

The motion was negatived.

Mr, Chairman: The question is:

In page 5, for lines 16 to 21, sub
stitute:

“(ID) An  appeal  shall  Ue 
against the order of the Magis
trate passed tmder  sub-section 
(IB) to the court to which appeals 
ordinarily lie against the order of 
the Civil Court deciding the re
ference.”

The motion was negatived.

Mr. Chairman: The question is:

'"That claiise 19, as  amended, 
stand part of ihe Bill.”

The motion was adopted.

Clause 19, as amended, was added 
to the Bill.

The Lok Sahha then adjourned till 
Eleven of the Clock on  Friday,  the 
26th November, 1954.
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