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period, this is one; we have achleved
uniformity of law, uniformity of legal
procedure and uniformity of the
language of laws, That should be
maintained. When there is a sugges-
tion or proposal to disturb that unity,
extending from one end of India to
the other, extending from the district
court at the lowest level to the Sup-
reme Court at the highest, we should
be careful. The Commission has, of
course, suggested that Hindi may be
adopted in place of Enghsh, but it
has also eautioned us by saymng that
this may not be done within the next
25 or 30 years. If it were left to me,
I should say that the precision, the
exactitude and the capacity to convey
fine shades of difference in .ts expres-
sions that are found in English may
be found in only one Indian language,
and that is Sanskrit. History will say
that Sanskrit has all along been the
language of the judiciary and the
language of law 1n India. Thank you

15-55 hrs.

ARREST AND RELEASE OF TWO
MEMBERS

Mr. Depuly-Speaker: I have to
inform the House that 1 have receiv-
ed the following telegram dated the
25th August 1959, from the Sub-

Divis.onal Magstrate, Chinsurah,
Hooghly: —
“Sarvashri Prabhat Kar and

K T.K Tangamam, Members, Lok
Sabha, arrested under section 11,
West Benga! Secunity Act  Pro-
duced before me today, the 25th
August, at 530 pm They were
discharged and released from
custody at once on police report”

1656 hrs.

MOTION RE FOURTEENTH RE-
PORT OF LAW COMMISSION—contd.

Shri Subiman Ghose (Burdwan):
Mr, Deputy-Speaker, the Law Com-
mission was formed for the purpose
of recomnmending dispensation of
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justice which will be simple, speedy,
cheap, effective and substantial. That
;8 the language that has been used
by the Commission

Mr. Depnty-Speaker: There is one
thing that I might point oyf. In such
motions, specific points on which dis-
cussion is sought to be raised are
given in the notice. In this motion
also, the sponsors gave certain points
on which they want to have discus-
sion ‘There are four points: reduc-
tion of appeals to High Courts and’
lowering of expenses of cases flled in
High Courts, need to restrict inter-
ference by High Courts and the
Supreme Court in the decisions of
administrative and domestic tribunals,
need to establish temporary or perma-
nent Benches of High Courts in differ-
ent districts of a State, and, deteriora-
tion in the standard of legal education.
1 hope hon Members will keep these
four points before them when they
speak.

Shri Harish Chandra Mathur: Were-
no more points given subsequently?

Mr. Deputy-Speaker: I have none.

Shri Raghubir Sahai (Budaun): I
would like to know 1f you will not
be prepared to allow discussion of
other points This 1s a very com-
prehensive Renort and one cannot deal
with almost all points

Mr. Deputy.Speaker: There is one
other provision; under these discus-
s.ons, particularly when such motions
are discussed, the same points that
were urged on the Home Ministry’s
Demands for Grants not long ago, as
in this case, are not allowed, though
T will not strictlv bar brief references
to them But these are the main
points on which attention should be
focussed.

Shri M. C. Jain (Kaithal) The four
points stressed were only for the
purpose of admmssion of the motion
by the Speaker. The motion was
~dmitted and it is now for the House
to discuss any point the House likes.
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Mz, Deputy-Speaker: No, that is
not the rule.

Shri Bubiman Ghose: As I was say-
ing, that was the purpose for which
the Commission was formed. The
law Commission has worked hard
and given'some suggestions. Some of
the suggestions are such that they
should have been accepted by Govern-
ment even before the Commission was
formed. Those are common place
matters. There are some suggestions
which perhaps the Government will
never implement, while there are
‘some suggestions which cannot be
accepted in the present context.

The Commission ha: not suggested
any radical change from the present
structure (Interruption) Be that as
it may, that happened because, 1n my
opinion, there was some sort of un -
formity in the choice of the personne!
1 have the greatest respect for the
persons who formed the Commussion.
“They might be legal luminaries and
jurists but that does not, I submn,
raise a presumption that they will b:
in the know of what 1s going on In
the court of a Magistrate possessing
third-class powers, aged 25 or there-
about.

16 hrs.

1t is not expected of them to know
all these matters. And, naturally, we
find that some suggestions they have
made are impracticable But it m:ght
be said that they have toured all over
India and examined many witnesses
I am not acquainted with the wit-
nesses of other States. But, so far
a8 my State 15 concerned, I am
acquainted with all the witnesses. [
find that they were not fully
representative Practically all
Calcutta witnesser were examined
Only two persons from the mofussii
districts, one from Bankura and
snothens from  Jalpaigurt ‘were
examined, So far ac ] am aware, one
lJawyer who was examined from
Jalpaiguri and who has now become
2 Member of this hon. House had
never practised on the criminal side.
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Naturally, the procedure that
followsed in criniina] courts, how casss
are conducted there, how a criminal
court magistrate discusses the adnsiy-
sibility of evidence and all that %
practically not hnown to him. He
cannot say what procedure is follow-
ed there.....

Mr. Deputy-Speaker: The procedure
is the same all over India—whather
it 15 1n Calcutta or elsewhere. And
persons who had knowledge of crimi-.
nal courts might have appeared before
the Commission, many more of them,
in other places.

Shri Subiman Ghose: But that s
written procrdure. Buf the mags-
trate< follow certain procedure of their -
own Regarding some matters we find
wonderful procedures. It 15 for this
reason that I say that although there
15 one procedure which governs India,
these magistrates who are not experi-
enced, who are just now lifted ¢to
bench follow a procedure of their
own, they go on in their own way

Mr. Depity-Speaker: Lawyers
would not permit them to go mn thewr
own way There are lawycrs therc

Pandit K. C. Sharma: What are you
talking*

Mr. Deputy-Speaker: Order, order.
Hon Members should not talk in that
manner

Shri Subiman Ghese: It is, there-
fore, we find that regarding criminal
matters the Commission have suggest-
ed something which is not workable.
The Commission have suggested that
a crimmal case must be finished
within 3 months of 1ts filing 1 say,
1t 1s 1mpossible They have said that
a secs on case must be finished within
3 months from the apprehension of
the accused Is that possible? It is
difficult for the police to submit the
charge shert cven within 8 moaths.
It there 1s a case of murder, if there
is a case of rape, the garments of the
victim go to the chemical examiner.
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If there is a case of a murder depend-
ing on circumstantial evidence, in
that case, the blood is sent to the
chemical examiner and the serologist
and you cannot get the report within
3 months, How i1s that possible? That
is one aspect They have discussed
two aspects; one is general recom-
mendations and the other 3 recom-
mendations that require change in the
law

So far as general recommendations
are concerned, we all want that lit ga-
tion should be cheap. The Law Com-
mission have spoken of the continu
ance of the dua) system, the Attorney-
Sohicitor system This solicitor system
was mtroduced by hte Britishers I
am refdrring to a very old docu-
ment—a Jetter that was written by
the Board of D rectors to the Gover-
nor-General-m-Council at Fort
‘William in Bengal at the time of the
mtroduction of the attorney system
The Jetter reads

‘“The introduction of the attor-
nevs was not encouraged by the
authornit es m Engand cven as
early as the first quarter of the
18th century ' Bengal and even
50 year. carlicr thin this 1in Bom
bav The Directors think that the
cervices of too  many clements
might lead t» ‘he prolongation of
suits with thc result that just ce
might be rendered ‘sour by delay-
mg"’

The Ilctter is dated 17th Februarv
1728 From that verv day this system
has not been encouraged My hon
friend from West Bengal, Shri Bhat-
tacharva wac saving that one acts and
another pleads ‘That 15 the dual svs-
tem that 15 being condemned and the
Law Comm ssion wants that that
should be continued I think that 1t
18 absolutlely contradictorv  You want
Jegal aid to be given to the poor but
you make Justice very costiv by the
continuance of this svstem The
barrist~-rs and members of the Eng-
ish Bar have no concern w th the
ehent and the client has to come
through the conduit pipe of the soli-
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citors Everybody knows what it
costs and it should be abolished.

They have spoken of legal aid
So far as legal aid 13 concerned, 1
do not know why the lawyers of the
mofuss:] will be made the scapegoat
I{ there be any person who volun-
teers hrs services 1 do not grudge.
In the District Courts, I know a liti-
gant can go to a lawyer by selling a
goat if he got no money. So far as
my district 1s concerned from Rs. 10
to Rs 30 1s a sizeable fee. I do not
say that they should not be asked to
volunteer their services Only it Is
costly when you go to the other side
of Ganges or when you go to Delhi
or when one goes to the High Court.
There 1t 1s spoken in terms of gold
mohurs, 1t 1s not spoken in terms of
rupees, annas ard pies Go o the
clerk of an Attorney or a member of
the English Bar and he will say 20
gems, 25 gems or 30 gems, that is the
fee of mv lawycer 1 think the advo-
cates practising in the High Courts
and the Supreme Court chould set
up an example

Witn all resoect may I submit to
the lcgil luminaries and the jurists,
to tcll the public 1in how many cases
. thear lives they have given free
aid to the poor and in how many
cases thev hav * rot charged? 1f the
jurists the legal luminanes and the
big lawvers <ot an example, 1t would
be verv helpful to the persons prac-
tising in the b trict courts and mn
the <ub-dn <ronal courts It ig 1dle
to expect of these who earn a paliry
mmcome to render voluntary service
to the htigant

Government shouid set up a body
of lawvers, just as they do in se-sions
cases m section 302 cases, even if
the accuced cannot engace a lan-
ver—irrespective of the fact whether
the accused engages a lawyer or not—
Government engage a lawyer to de-
fend the accused 1t should be extend-
ed to other case~ also A bodv of
lJawvars might be set up to render
legal aid to the poor at the cost of
the Government when Government
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thinks that they require justice, just

cases after enqury. That can be ex-
and a body of lawyers might
be set up to render that service to

Regarding criminal courts, I sub-
mit that conducting cases by Court
rgs and Sub-Inspectors should
be abolished here and now They
should not be allowed to continue
any longer They do not know any-
thing They are sub-inspectors They
roam from one police station to an-
other and one fine morning one s
told that he will attend a criminal
court and will conduct the case We
have seen their knowledge, we have
got personal knowledge about them
and know how difficult 1t 1s to deal
with those persons Thigs svstem
should at once be abolished and should
not be allowed to continue

.

I do not agree with the recommen-
dation of the Law Commuission that
the jury svstem should be ab)lished
I think that this system should con-
tinue with proper care and caution
Here the jury are selected and allhw-
ed to go about here and there Natu-
rally, there had been some corruption
Government should take steps so
that there may not be corruption
When there 1s a sessions case, the
jury mav be segregated It takes
three or four days or, at bect, a week
Thev should be kept under proper
care, they should be properly quali-
fied They should be allowed to con-
tinue n such a form because that 1s
a valuable nght of the people to be
tried by their own tribunal The
trial should not be kept in the hands
of the Judge, helped or hampered by
the public prosecutor That system
shpuld be continued with proper safe-
guyard and caution

I will now refer to the separation
of judiciary from the executive As
I have already submitted in the be-
ginning, some of the suggestions of
the Law Commission should have

AUGUST 3%, 1908

Fourteenth Repore of 474
< Law Commizston

been accepied by the Gwmuuu
befare the Law Commission
these suggestions. Thus is the cry!u
need I do not know why the Centre
or the States have not fulfilled this.
By taking some steps m our districts,
they did mothing but tinkering here
and there with the problem. For
mnstance, ;1  my district, only one
magistrate has been named as SDM
Previously he was known as the 8SDO;
now he 1s the sub-divisional magis-
trate doing judicial functions but he
remains under the District Mags-
trate So, this suggestion is one whuch
should hive been accepted by the
Government and all the ecriminal
courts should at once come under the
High Court One minute more should
not be lost to implement 1t The
crimnal courts should not be under
the District Magistrates Even if
they are the Magistrates should be
kept exclucive!, for judicial purposes
and nnt for exccutive purposes After
Independence what do we find® We
find that the magistrates are dealing
with matter from commumty deve-
lopmint, refugee problem this and
that, and motor transport and every-
thing and 1In <om¢ lasure moments,
thev take up judicial works, the law-
yers alwo stand 1n queuc along with
the other persons and send a slip

Shri C. K Bhattacharya: Even
schools and collrges—they deal with
them also

Shri Subiman Ghose: Then he gets
a chance This suggestion should
have been mplemented long before
the Commussion gave 1t

There 15 another suggestion and [
do not know how the Government is
going to implement The exact langu-
age m which we find the suggestion
1s that the Judges should remember
that their officc demands of them
certain reserve and restraint in their
social life Really, do we find this?
I, for myself, know a number of incl-
dents when even the Judges join
the political organisations in the same
of social gutherings convensd by the



there i3 a procedural matter
That suggestion is not acceptable to
me and that is with regard to confes-
sions (o be recorded by the police It
has been suggested that an experi-
ment should be made I think that
is the least thing that should be done,
that a confession should be recorded
by the police That will be absolute-
ly an outrageous matter That should
not be done

I submit, Sir that there are some
suggestions which should have been
implemented bv the Government long
before the Commission came out with
the suggestions The Commuission has
put in hard labour and i1t has come
out with certain sugge ttions It 1s
for the Government to say to the
people how they are going to tmple~
ment those suggestions

Pandit M B Bhargava (Ajmer)
Mr Deputv-Speaker, Sur the Law
Commission’s Report 1s a very 1m-
portant document covering about
1,300 pages containing two volumes
divided into 57 chapters This ex-
pert and distinguished bodv  has
covered the entire range of our judi-
cial system and while pointing out
the mfirmities of th¢ pre~~n{ system
it has made some very valuable re-
commendations that must be mple-
mented by the Government at the
earhest possible moment

The first point, Sir 1= with resocct
to the lacation or the seat of a um-
fled High Court It was pomnted out
bv Shr1 Kashwal that  this internm
report of the Law Commission—Re-
port No 4—was submitted in Septem-
ber, 1956 But the Law Commission
agamin In its final report at page 104,
Paragraph 81, has reiterated the re-
commendation that it had forwarded
in the interim report The interimn
rennvt containg verv  valunhle argu-
ments in support of the establishment
of a unified seat of High Court
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Sir, the time at my dispasal does
not warrant covering the arguments
that have been advanced, but so far
a8 Government is concerned it 1s high
time for 1t to announce whether it
accepts that recommendation of the
Layw Commussion or not. My hom.
frttnd, Shr1 Kasliwal said that the
Government has practically rejected
this recommendation and it is in
favour of continuance of the Benches,
the several Benches of the High
Court 1n several States

Leaving apart the merits of the
proposition whether there should
be a unified seat of High Court
or several Benches, my respectful sub-
mission 1s that Government should
make 1t absolutely clear as to what
15 1its policy m respect of Rajasthan.
The policy pursued by the Govern-
ment was that 3 Bench that was in
existence for a considerable period
was abolished in pursuance of the
report of the Law Commssion It has
been contended by Shr1 Kaslhiyal that
that recommendation did not fail
within the purview of the Rao Com-
mittee That 1s not so Not only the
question of the location of the capital
but the question of the location of the
High Court or the duffcrent Benches
was within the purv ew of the Rao
Cnmmutter and the sole ground upon
which the Rao Committee recommend-
cd the abolition of the Jaipur Bench
was that i1t was a unanimous recom-
mendation of the Law Commussion If
that unan.mous recommendation of
the Law Commission has not been
implemented m respect of other
States, wall the Government of Inda,
I ask be prepared to undo this injus-
tice done to the people of Rajasthan
by taking a premature decision In
that matter?

Again, with regard to the question
of location, in case the Government af
India 1s of opin on that a unified seat
of High Court 1s necessary in the
expedient interest of justice as recom-
mended by the Law Commission the
question arises whether that unified
seat of High Court can be located in
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a corner or a nook to the great incon-
venience and harassment to the peo-
ple This has been done so far as
Rajasthan 18 concerned and it has been
located in Jodhpur which 1s situated
m a cormner The majority of the
people of Rajasthan are not ouly
being put to inconvenience but to
great expense, and the dispensation of
justice 13 not only being delayed but
1t has become dearer also so far as the
poor people of Rajasthan are concern~
ed I respectfully submt and reite-
rate with all the emphasis at my com-
mand that the Government of India,
upon whom under section 51 of the
States Reorganisation Act rests the
responsibility of locating a high court
in each State at the appropriate place
should reverse that decision which 1
so unjust to the people of Rajasthan

The second point to which I respect
tully submut 1s the question of the
separation of the executive from the
judiciary That was a question which
was on the forefront of the Congress
programme as earlv as the ycar 18566,
and right from 1886 up to the time,
the Congress Government took the
reins of governance of the countrs 1n
1ts hands this demand has been rerte-
rated But the irony of fate 1s that
even after the Congress came to
power in all the States of India this
eeparation of the ¢vecutive from the
yudiciary 1s yet to be realised not-
withs*anding 12 vears of freedom and
notwithstanding the fact that this has
been embodied in article 50 of  the
Direct ve Prinaiples of Stat¢ Policy 1n
the Constitution

At the tim¢ when this article was
discussed in the Constituent Assembly
it was reiterated by Membir 'ey
Member that n this article itself a
three years® limit should be fixed But
the Prime Minister intervened and
assured the House that the Govern-
ment was equally anxious and would
see that even before the three vears,
ithis recommendation would be mmole-
mented mm most of the States of India
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What 1s the position at present? So
far, only Bombay, Madras and Kerala
—only three of the States in India—
have sncerely implemented the
separation of judiciary from the
executive So far as Uttar Pradesh is
concerned its implementation is half-
hearted nasmuch as it has provided
for magistrates 1n the judiciary There
are judiciary and executive magis-
trates But the judicial magistrates
are not under the high court, but
under the Commissioner and are sub~
Ject to the same executive influence
Therefore, its implementation is oaly
in name and not in substance

So far as the State of Punjab, the
State of Rajasthan and the State of
West Bengal are concerned, the Law
Commuission report shows that high
officials such as the Inspector-General
of Police and others who appeared
before the Commission propounded
the reactionary view that real separa-
tion of cxecutive from the judiciary
18 not possible as it 15 hkelv to affect
the law and order situation in those
States adversely

I respectfully submt that keeping
m view the directive principles  of
State policy keeping in view the
entire strupggle for freedom during
which time this demand was kept n
vicw 1n the forefront, 1t 18 too la‘e
to suggest that this recommendation
tannot be implemented or that the
implementation of the recommenda-
tion w1l affe ot order and law If there
15 «t 11 a Government which bel eves
i pursuing such a reactionary idea,
1t has no right to continue and it must
go (Interruption)

The third pomnt upon which thas
Commiss on has given a very llumi-
nating rerommendation is Chapter 22
In that chaptler, the Commission has
raiced a very fundamental question
and that is the question as to whether
the modern State which we want to
build. the welfare State which we
want to build, s right in charg'ng
what we call a fee for dispensation
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of justice As has been rightly point-
ed out by the Law Commission, in no
modern Siate, either in England or m
America, a tax on dispensation of jus-
tice is in vogue, and this 18 a matter
which requires serious consideration

So far as India 1s concerned, aeither
in the Hindu period nor even during
the Muslim period up to the Moghul
period, there existed any court-fee
for dispensation of justice It 15 a
curse which we have inherited from
the British period. For the first ume,
mn 1782, we found that court-fee was
brought into existence in Madras, and
then by Regulation 38 of 1795, it was
brought into existence in Bengal But
even Lord Macaulay in 1835 adver<ely
commented and severcly cnticised
Regulation 38 of 1795 as absolutely
absurd. The reason given for the
levy of this fee was to discourage
frivolous htigation That argument
was adversely commented upon and
broken to peces by Lord Macaulav
as carly as 1835

But what 1s the state of affairs today
in India” The Central Court Fee Act
of 1870 prescribed Rs 7-8-0 per cent
upon the ltigating public That has
been enhanced to Rs 1! per cent n
many States lilke Brthar and Bombay
The maximum under the 1870 Central
Act was only Rs 3000, but that
maximum has been enhanced by some
of the States In Bombay that maxi-
mum has gone up to Re 12,500 and in
Bihar, 2t 13 Rs 10,000 In Punjab,
there s abeolutely no maximum The
more the valuation the more will be
the tax leviable Ia 1t dispensation
of justice” Can the proposition he
scriously disputed that the dispensa-
tion of justice 1s the pnmary dutv of
a modern and enlightened State?

The only way 1o discourage frivo-
lous lLitigation 1s not to charge fee
but to penalise the defeated litigant,
who after adjudication has been found
to have indulged in frivolous Litiga-
tion That is the only way to prevent
it. Otherwise, it 13 helping the rich
ot the cost of the poor My submis-
sion is that this question must be
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taken up immediately with the other
States 1n India Our State, which
claims to be a Welfare State, which
18 indulging 1n nation-building acti-
vity must sel an example by tuking
an cqually progressive step and climi-
nate the question of fee altogether,

lue trony of fate 1s tha+ the li gants
have got to pay not only for the
administrative machinery for the
decision of civil cases, but thev have
also to pay for the¢ criminal courts,
which 1s absolutely a question of
State So, 1t 1s unjust The Law
Commussion has worked the figures
and has pointed out thit m most of the
States m Indua, there is a surplus from
the tivil litigation and that surplus is
utilised for the maintenance of crimi-
nal courts and also to augment the
sources of revenue, which is hardly
Justified

The next pomnt to which I respect-
fully invite attention i1s in respect of
thr recommendation about legal aid.
We¢ know that most of the priscners
+ho are poor and who cannot engage
a legal practitioner file jail appeals
What 1s the fate of these jail appeals®
When they are heard by 3 Sessions
Judg~ or High Court, 1t 15 a mere
paraphrasing of the judgment of the
Inwer court, mamtamning the convic-
tion I respecifully submit that these
prisoners whose means do not permit
them to engage o lawyer have a right
‘o demand from the State that at
State expense, pleaders must be
engaged to defend the r cases Simi-
larly in wessions cases, barring murder
cases, Na amicys Cunde i1s appointed
In all other cases, the crimmals go
undefended and grave injustice i«
being done to them Legal aid s a
recognised expense 1n all the modern
and enlightened States of the world
and consequently the Government of
India also must pay attention to this

The last recommendation of the
Law Commussion 1s that so far as the
Government of India—the Ministry of
Law and the Home Ministry—are
concerned, the division of the subjects
concerning justice between these two
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Mmistries is a mere anachronism and
mn archaic which we have inherited
from the British. In the Viceroy's
Executive Council, the Law member
would always be an Indian and Home
Mumister an FEuropean. While the
Home Affairs was not in charge of the
organigation of High Courts etc. and
where the Law Member was in charge
of legal affairs Consequently, 1t could
be understood that the question of
the orgamsation of High Courts,
appointment of judges etc. fell within
the purview of the Home Minisiry and
not within the purview of the Law
Ministry.

But m the changed circumstances
ot the country, this division 1s merely
artific al and thus hampers the real
dispensation of justice, So, the Law
Commussion has recommended, wisc-
Iy enough, the establishment of a
Mimstry of Justice which should Juck
exclusively to the co-ordinatirg work
of the judicial system 1n &1l the
States, and to the implcmentation and
also to the modification of the law
according to the changed ccneopton
of modern jurnisprudence. This work
cannot be discharged at present The
function of the Law Ministry today 1
more or less that of an advisory body
The Law Commission has recommcnd-
ed a Ministry of Justice tp cope with
this important task and ull this s
done a special officer should be
appointed who will look to the imple-
mentation of the recommendations of
this Committee, because justice 15 an
unportant subject and unless the Cen-
tral Government by itself exerts its
influence on the States, the States
will not be able to implement the
recommendations of this important
Commission

Shri B. C Kamble (Kopargaon) I
would like to make a few observations
on the report of the Law Commission
Qf the commissions which have so
far been appointed, this 1s the first
Indian Commission, and 1 would <ay
that & great work has been done by
this Commission. There were eminent
niens in the Commission and they have
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made cortain redommendstions, Bws,
so far as the terms of reference are
concerned, I am afraid the Commis-
sion has not done justice to the second
part of the terms of reference, so
far as the examination of the Central
Acts 18 concermed. It was pointedly
mentioned in the terms of reference
that this Commission should examine
the Central Acts with a view to see
how far they should be amended. On
that pont, the Commission has been
completely silent. I am very sorry
to note that this featurc has escaped
the attention of such eminent jurists,
even of the High Court judge.

1 would like to point out m this
regard article 13 In aracle 13 of the
Constitution, it has been mentioned:

“All laws in force in the terri-
tory of India immediately belore
the commencement of ths Con-
stiiution, in so far as thev are
tnconsistent wrth the provisions of
this Part, shall, to the extent of
such inconsistency, be void”

Therefore, such of the provisions as
may offend article 13 should have
becn examuned 1n the d flerent Cen-
tral Acts. which has not been done.

Similarly, in our Constitution, there
15 a chapter which relates to tem-
porary and transitory provisions 1
am afraid, they are going to be a per-
manent feature, How long will ‘hese
provisions remain temporary or tran-
sitory? That feature should have been
vxamined by the Commussion. I am
sorry to say that it has not been done.

Then, article 17 of the Constitution
relates to untouchability How far
has the Commission recommended
amendments to certain Central Acts
i this respect because it involves the
definition of Scheduled Castes and the
question of untouchability This is an
omission and 1 need not dilate too
much on this point

Now, 1 would turn to the question
of appointments. With regard to the
appointments much has been said in
the House There is also criticism In
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the newspapers. But then what I
would submit to the Government is
that a Commission of this kind has
made certain definite allegations. The
Commission says that it visited all the
important High Court centres and
bitter criticism was heard from the
Righ Court judges, the Bar Associa-
tions and 50 nn and so forth. What is
the allegation that is made? It 1s
that on political expediency, regional
sentiment and communal sentiment
certamn appointments have been made
These are the three categories Ncw,
the point iz that if we are saying
that we are a secular State, it 15 the
duty of this Government to place all
the details before this hon House and
‘belore the country witn  rtgard o
these three categories, that 1s, with
regard to the appointments which
were made on  political expedirncy,
with regard to the appointments
which were made on regional o nti-
ment or on communal sentiment It
this 's the position with regard to
appomntments 1m the judiciary, where
the judiciary has a certain  freedom
under the Constitution, what may be
the position, 1If somebody cxamined
that position, tn the adm mistrat've or
the executive branch so far as the
affairs of our country are ~oncernrd?
I am afraid that things may be worse
Therefore, even  that information
should be made available.

1 am making this reference bccause
! had written to the hon Home Min-
inter to make such information avail-
able before the Commussion's Rerport
was out But such information has
not been supplied. A scculir State
may have too many points of view.
One may be that all the communitirs
should be satisfied, that cach has a
share in the administration. Probably
th's aspect might have been overlook-
ed by the Commission I do not know
whether the Commission held the
view that all the communities 1in the
country should have a fair share in
the administration, that they should
de satisfied and that they should frel
that they have some say and they are
citizens of this coumtry Mv own
opinion is that all communities should
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be satisfled and only when ach com-
munity has a fair chance, then alone
we can call ourselves as a seculsr
gtate. Therefore, if this is the prin-
ciple which the Government of India
1s pursuing then that evidence ghould
come forth. Then, there would be no
ground for accusing the Government.

Now, there 1s another question and
pat is with regard to article 217 of
the Constitution. This relates to the
position of the Governor, that is,
whether the Governor has any dis-
cretionary power or 1s he werely to
act upon the advice of the Council
of Ministers 1n a State while making
recommendations with regard to the
appointment  of any judge. The
popular notion which prevails is that
the Governor 1> merely a figure head
and, thercfore, whatever is the recom-
mendation made by the Council of
Ministers should naturaily be for-
w~arded by the Governor Unless
¢his provision 1s modified, the com-
plaint which the Law Commission has
made cannot be removed, that is to
say, the Governor should have a cer-
tamn kind of discrction which, I am
auite sure, under the Constitution
slso has been given to the Governor.
But I am sorry to say that the Gover-
pors are not either using it or dare
pot use the discretion which is given
10 them That 15 why the Law Com-
mission has been compelled to make
a recommendation that article 217
should be amended with a view to see
that the recommendation as made by
the Chief Justice prevails over the
recommendation ac made by the Chief
Mimnister

With regard to legal aid to the
poor, 1 may submit that this is a
matter of the utmost importance This
matter has becn completely neglected
by this Government and by the
varous State Governments. I 1s only
m name and form that there is such
a provision in the Central budget as
well as in the budgets of the State
Governments, that 1s, with regard to
the aid to the poor for legal matters.
In fact. there have been surrenders of
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such amounts, The amounts are not
used and ase not properly utilised.
The information with regard to the
legal aid to the poor is not properly
advertised. Therefore, what I would
suggest is this. Such of the lawyers
who are coming from the poorer sec-
tions should form a panel and Gov-
ernment should entrust them with a
kind of scheme to render aid :o the
poor. Unless people are picked out
from those communities which are
poor, it is not possible for such aid
to reach the poor

There 15 also another matter We
are speaking about democracy and
accordingly, we are having different
acts based on democracy. Naturally.
therefore, in the administration of
justice, there should be such men who
are not only able masters of law, but
who are also able to understand the
spirit of law so far as democracy is
concerned. From that pomnt of view,
some encouragement should be given
so far as making appointments 10 the
judiciary 1s concerned

The Law Commission has made on.,
may I say, curious suggestiva with
regard to the appointment of the
Chicf Justice of India Thewr sugges-
tion 15 that the u-ual mcethod which
1s followed, namely to appoint the
seniormost puisne judge as the Chief
Justice of India shuuld not be follow-
ed and, if therc 1. any other bette:
person than the seniormo-t putsne
judge, he may be given preference
for being the Chief Justice of India
I am not awarc why uch 1 recom-
mendation has been made But, 1
would impress upun the Hous and 1
would suggest to the Government tha*
whosoever may now be the senion-
most puisne judge, he must have the
chance Otherwise, I am afrad by
reason of the recommmenda* on of the
Law Commussion, whosoever may now
be the seniormost puisne judge, his
chance may go On this Lasis, the
present seniormost puwsne  judge
should not lose his  chance
If any convention is to be
established, 1t should be established
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later on after the particular puime
judge gets a chance.

With regurd to trial by jury, what
I submit is this. Trial by jury need
not be abolished I am prepared to
concede that there are many defects
in trial by jury. With all the defects,
the people at large have a kind of
sentiment thai they have a share in
the administration of justice. Also
trial by jury has certain very fine
principles. With all the defects, what
we should do 1s, we should not quarrel
with the principles of tnal by jury.
But, what we should do 1s that we
should i1mprove ourselves. It is not
« matter of a defective system. It is
a matter of defective people. We have
to improve ourselves. Therefore, I
would suggest that trial by jury need
not be abolished as recommended by
Law Commussion

Finally I have to say a word and
I have fimished This s with regard to
the establishment of the Department
of Justice I am quite in agrecment
with a previous speaker who said that
the Judiciary should not fall within
th: junisdirtion of the Home Ministry
The Judiciary should come under the
Ministry of Law or this Department as
suggested by the Law Commuission—
Department of Justice. That i3 the
proper way of doing the thing Other-
wise, all the proclamations to the
world by this House that we have
weparated the executive from the
judiciary have no meaning for the
heer reason that the judiciary is func-
tioning under the Home Ministry
Therefore, there must be immediately
a complele separation of the judiciary
from the Home Ministry. A very fine
ind thoughtful suggestion has beem
made by the Law Commission that
there should be ostablished 2 Depart-
ment of Justice 1 support that sug-
gestion

With these few observations, T close.

Pandit K. C. Sharma: Mr. Deputy-
Speaker. law and rule of law have
become important to an extent that
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they never have been in the hustory
of administration of justice n the
world. To quote Banes —

“Laws and lawyers are today
the most important directive ele-
ments in our civilisation Our
tachnigue of production, transpor-
tation and communication may be
determined and controlled by
science and machinery But our
mstitutional life i1s dominated by
law and lawyers Ours s as much
a lawyer-made civilisation on 1ts
mstitutional side as the civilisa-
tion of Syria and Rome was u
mulitary one and that of the
middie ages a religious one”

Therefore, I beg to submit that these
two pillars make a modern State One
s technology and science to look to
the productive resources of the State,
and the other 1s the law and the law
yer to provide the institutional fabric
of the State

Ours 15 a crisis of personnel It 1s
mot a erisis of systems 30 much, though
that also exists, because I would point
that we took a legal system that exast
ed some centuries or thousands o’
years before 1n Rome¢, and which was
taken over by England and then 1t
was taken by us or rather it was given
to us So, in the moaern sense of law,
we did not make a law for ourselve,
We were given a law by the others
It was a law given by the rulers 1o
the ruled Whether that 1> good or
bad 1s a different question, but it is
aot 1 consonance with th. “ure
around our hife and our society To
that extent, 1t 13 a crisis of system
But, as I said, there 15 also the cnisis
of personnel or the crisis of man
That 15 a very difficult question

I would not criticise the judges and
thesr judgments, but I would just say
only onc thing, that there was a time
when the crime was what was written
in the book Now, the crime 1s the
resultant of the cultural textures con-
ditioned by the life around us The
two make two different senses The
crame of the law 1s a different thing
from the crume which is the resultant
of the cultural textures conditioned

BHADRA 8, 1881 (SAKA)

Fourteenth Report 4738
of Law Commassion

by the lfe around us A judge has
to look into that No judge can do
Justice to an accused standing on thc
dock unless he knows the development
of his life, the condition of the socicty
and lhe environmental forces working
therein It would be an umpossible
proposition, if he docs not know these
th.ngs Let me quote here the opiaion
of a jurist

‘Law must be stable and yet
canot stad still In law we rely
upon experience and reason As
I have been in the habit of say-
ing, law 18 experience developed
by recason, and reason tested by
experience, for experience, we
turn to historv for reason, we
turn to philosophy "

My respectful submission 13 What is
the experience® What 3s the psycho-
logical make up® What 18 the socio-
logical equipment of the judge sitting
m judgment either to adjudicate on
th~ question of property or to sentence
a man to imprisonment because under
certain circumstances the person has
committed a crime®

Ours 15 a v ry difficult condition It
» 1 difficult position, because we have
got a system tha‘ exusted thousands
of year. hefore .1 whch we had no
»ay whatcwever It was unrelated to
oar I'fe and circumstances, 1t was
vdopted by other countries blndly
a~rd agamnst thair own 1interests, and
then foisted on an unwilling people,
and w: a. 2 subjugated race had o
weept 1t It 15 the tragic 1rony of
hi torv that Manu who gave the Law
‘o the World, has no «ignificance to
the Indian lawver

It 15 of great moment that the Law
Commission has decided somethmg
abou* the system of law something
about the modification, something
about the education and equipment of
the judges o4

1 must raise my voice i support of
the availability of justice to the people
I am referring to justice that the
people want not the justice that the
book gives There 15 justice that the
people want the justice that Hie
demand- the justice Which 15 m
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accord and in consonence with the cir-
cumstances as they obtain at a parti-
culur moment or in a particular
context and there is the justice that
is written in the book, written in the
Roman laws, accepted by the English
Judges and thrown over head by the
English rulers. These are two differ-
ent things. 1 would quote what Prof.
Munroo Smith has said in this con-
nection. He says-

“In English-speaking countries,
this freer mode of interpretation”—

that is, interpretation not bound by the
letter of the law or the letter of the
Constitution as such, but looking to
the circumstances around—

“has always been applied to the
unwritten or common law, and 1t
is usually applhied to a written
law with a degrec of boldness
which is very closely proportioned
to the difficulty of securing for-
mal amendment. Thus the nigi-
dity of our federal Commission
has constramned the Supreme
Court of the Un:ts § States to push
the interpreting power to its fur
thest l.mats. This tnbunal not
only thinks out the thoughts which
the Fathers were trying to think
one hundred and twenty vears ago,
but it undertakes to determine
what they would have thought if
they could have foreseen the
changed conditions and the novel
problems of the present day. It
has construed and reconstrued the
Constitution in the ‘evolutive
sense’ until in some respects that
instrument hae been reconstruct-
ed”.

Skri Braj Raj Singh: I do not mean
to interrupt the hon. Member. But
may 1 know with which of the points
vou geferred to he is dealing?

Pandit K C. Sharma: I am dealing
with the equipment of the Judges and
as suth, legal education He will take
time to understand it.
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8o my respecthil submission i thit
we are facing a difficult proboxition,
and that difficult propoxition i not of
our making. It iz not so very ‘saay 1o
remedy; it is not so much easy to find
Waya to evolve a new system of adnd.
nistration of justice or a new toch-
nigque of making law. Anyhow, as we
are situated, I submit certain points
for your consideration. They are these.
For the training of lawyers or for the
study of law, there should not be law
colleges as they are today and there
should not be lectures for half an
hour or an hour by what are called
exhausted lawyers. There should be
Universities of Law. People should
be tramned not only in what is called
the law as it is,—codification of lew,
Acts and so on—but they should also
know the legal history of their own
country, the history of Roman law and
the social and economic conditions of
the country. Then they should be
trained in soc.ology and psychology.

As regards Judges, it is not as if, as
one hon. Member said, because one
gentleman is appointed by the Gov-
ernor or the Home Minister and since
the Minister or the Governor belonge
to a certain political party, for the
matter of that, therefore, his judg-
ments are coloured. It is not <o easy
a thing. Judges arc conditioned by
the environment around them. They
have a certain sense of dignity—a
sense of responsibility. They are con-
ditioned by the dignity of office and
exalted position they hold. To depart
from that is not so easy a thing. Once
you sit in that exalted office, once
you sit in that exa'tcd chair of the
Judge, you will be a different man.
You will not be a communist then.
Take it from me; you would be a
judge and nothing else but a judge.
(Interrnptions).

Mr. Deputy-Speaker: Objection s
being taken if that was sddressed to
the Chair

Pandit K C Sharma: I am soery.

T pay my respect for the work done,
to the hon Judges both of the Sup-
reme Court and of the High Cours.
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We may be proud of their «biiity,
their performance and their erudition,
i we read the reports, thée pdints
raised, the decisions the law
huid down, the analysis of the Zacts. ..
{Interruption). But I have yet “ o
find any allegation of partiality against
a District Judge, of sectarianism or
anything of that sort.

1 have been in this profession for
over 30 years and I have never come
across any allegation by anybody
whatsoever that a District Judge or a
Sessions Judge has been corrupt. I
have been a public worker going to
the people and talking to them. (Inter-
ruption). Do not talk of lunatics;
lunatics can talk anything they hke
because they do not know what they
talk But a sensible man has never
said anything against a Sessions Judge
or.

An Hon Member: Do not say that.

Mr. Deputy-Speaker: 1 do not think
any Member would dare say anything
now.

Shri Narayanankutty Menon: Are
you talking about the Members of the
Law Commiss.on?

Pandit K. C. Sharma: While I have
all the praise for the performance,
and ability and acumen, I would res-
pectfully submit that things have
changed As ] have just now pomnted
out reading from the highest authority
on law, I would submit that instead of
law colleges there should be univer-
sities of law and there should be
eminent professors of law and juris-
prudence. The judges, particularly
High Court and Supreme Court
Judges, should have an immediate ex-
tended knowledge of economic life and
practical experience of social condi-
tions and history of important deve-
lopments of economic and social life.
They should have a knowledge of the
history of the legal system, particular-
ly of the western system, the English
system of law and they should have
been well educated in the philosophy
of law and jurisprudence. They should
know Roman law, its origin, its deve-
lopment; thev should have knowledge
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of classical jurisprudence and they
shouid be students of sociology and
svizunoley. This equipment for a
julge expevied to sit in the exsited
chair of the High Court Bench or the
Supreme Court Bench is a dificult
thing.

But things have changed and the
conception of crime has changed. In
the classical idea of jurisprudence
the conception of property was some-
thing to be touched, something to be
posscssed, to be held, to be locked.
Now the conception of property is a
functional conception; it is a move-
ment; 1t is a force; it is a power to act;
1t 1s a power to act and achieve; it is
something that works in societies.
Things have changed Therefore, a
great scholar of the Roman law system
15 not well equipped for dispensing
justice to a growing and changing
society of today; and ruch less would
he be competent to dispense justice
to the society to come tomorrow.

With these words, I would request
the Home Mmnistry to look to the
education of law and the equipment
of judges. I may say one thing by the
way—] am not concerned very much
about it—about the separation of
judiciary and executive.

Mr Deputy-Speaker: That has been
said by so many hon. Members.

17 hrs.

Pandit K. C. Sharma: One mimnute
Sir In UP. we are developing a
system of judicial magistrates and my
experience and information is that it
has worked quite well. Judicial
magistrates do not have anything to
do with the executive work. They
look to the cases alone and there are
no complaintg against such a system.

Shri Naushir Bharucha: Mr. Deputy-
Speaker, at the outset, I would like to
pay my humble tribute to the labours
of the Law Commission which have
resulted in the production of a monu-
mental report which, if carefully exa-
mined by the Government end imple-
mented even in parts, would bring
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about a considerable reform in the 17.62 hrs.
¥ ation of shis . The Lok Sabha then adjourned HAL

Mr. Deputy-Speaker: The hon. Eleven of the Clock on Fridey, August
Member may continue tomorrow. 28/Bhadra 6, 1881 (Saka).





