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has been pressurised or somebody has 
d$ne something quid pro quo.

SHRI SHAMBHU NATH CHATUR- 
VEDI: Is it one of the points in the 
show cause notice that the souvenir 
for which advertisements were given, 
was published or not?

SHRI SHANTI BHUSHAN: ^o far 
as the publication of the souvenir is 
concerned, we will try to collect the 
facts whether those souvnirs have been 
published.

Principle of Seniority of Judges in
Appointments to Supreme Court

+
*24. SHRI G. S. REDDI:

SHRI BAPUSAHEB PARULE- 
KAR:

Will the Minister of LAW. JUSTiCE 
AND COMPANY AFFAIRS be pleas-
ed to state:

(a) whether recent appointments 
to the Supreme Court have been 
made 'adhering to the principle of 
seniority of judges; and

(b) if not, the reasons thereof?

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHRI 
SHANTI BHUSHAN): (a) and (b). 
Recently two appointments have been 
made to the Supreme Court, ihese 
appointments were made on the recom-
mendation of the Chief Justice of 
India and in accordance with the pro-
visions of Article 124(2) of the Con-
stitution. Appointments of Puisne Jud-
ges of the Supreme Court are selection 
appointments and such appointments 
do not depend on the seniority of jud-
ges of High Courts.

SHRI G. S. REDDI: What is the 
number of eases in which seniority 
has been overlooked. (Interruptions)

MR. SPEAKER: Kindly don’t drag
me in.

SHRI SHANTI BHUSHAN: Unlike 
the appointment of a Chief Justice

either in the Supreme Court or in the 
High Court where seniority plays and 
has played a very important part n 
the appointment of a Chief Justice, so 
far as the appointments to the Supreme 
Court from amongst the judges of the 
High Courts are concerned, the rernority 
has never played a part in 
them, at least not an important 
part, because it has always been felt 
by everybody that these appointments 
to a higher court must go on 4he basis 
of merit and suitability of each judge. 
That is why throughout ,from the very 
beginning, in a very large number of 
cases, the judges of the High Courts 
have been appointed to the Supreme 
Court irrespective of their seniority in 
the all-India list. Even when their posi-
tion in their own High Courts was 4th, 
5th, 6th or 7th, in a large number of 
cases, very eminent people have been 
appointed as judges to the Supreme 
Court. On that basis, even Justice 
Shastri when he was appointed to the 
Federal Court, his position in nis own 
High Court was 4th and in the :ase of 
Justice Bhushan Kumar Mukherjee. 
his position in his own High Court was 
3rd.........

MR. SPEAKER: His question was as 
to in how many cases junior judges 
have been appointed to the Suoreme 
Court. If you have got the informa-
tion, you give it.

SHRI SHANTI BHUSHAN: Out of 59 
appointments made to the Supreme 
Court, before this, in as many as 29 
cases the persons who were not even 
the senior most in their own H:.gh 
Courts were appointed as the judges 
to the Supreme Court. In two casts, 
direct appointments were made from 
the Bar.

SHRI G. S. REDDI: In view of the 
executive interference and the indepen-
dence of the judiciary being affected by 
counting only the merit, is it not pos-
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sible for the Government to take the 
seniority as well as the merit intc 
consideration?

SHRI SHANTI BHUSHAN: I nam 
happy that the matter of independence 
of judiciary has been referred to. It 
is precisely for this reason that the 
appointment has been made in the man-
ner in which it was done, namely, ac-
cording to the views of the Chief Jus-
tice and the two senior most judges 
of the Supreme Court. Obviously, if 
the Government acts on their ;-*.ivice 
and makes the appointment, then it 
means that the independence of the 
judiciary is respected and, if the Gov-
ernment arrogates to itself the power 
to override the views of the Supreme 
Oiurt, then only the indepen deiee of 
the judiciary will be affected.

SHRI BAPUSAHEB PARULEKAR: 
The hon. Minister has said that the 
appointment of judges is made on 
selection basis and the seniority does 
not count much. However, I remem-
ber to have read the statement given 
by the hon. Minister to the Press 
wfcerein he has stated that outstanding 
ability independence and high integrity 
are the criteria for the selection of this 
particular post. I believe the hon. 
Minister remembers the qualities of the 
present Chief Justice of Gujarat. The 
present Chief Justice of Gujarat High 
Court was transferred during emer-
gency from his State probably because 
he possessed these qualities. Daring 
tke emergency, he was transferred 
from Gujarat to some other State. May 
I know, therefore, from the hon. Minis-
ter the reasons as to why the t<vo jud-
ges of the Gujarat High Court, Inough 
senior to Justice Desai, were not given 
this high office? Was it becasue they 
-were lacking in the qualities which he 
bas mentioned in the Press note?

MR. SPEAKER: He has mentioned 
that he has gone by the recommenda-
tions of the Supreme Court.

SHRI BAPUSAHEB PARUIEKAR: 
He has mentioned in the Press note 
that these are the qualities which the 
~Law Ministry has taken into considera-
tion for the appointment.

MR. SPEAKER: What the Minister 
said was that he was guided by the 
advice by the Chief Justice ard twa 
other judges of the Supreme Court. 
He did not go into that aspect. He 
accepted their recommendations. That 
is what the Minister said.

SHRI BAPUSAHEB PARULEKAR: 
My question is while considering the 
question of seniority, the question of 
merit and seniority both are being 
taken into consideration. Therefore, 
my question in whether these two jud-
ges were not found competent to assu-
me this particular office. I want to 
know the reasons for this.

SHRI SHANTI BHUSHAN: I am 
happy to say that in the high Indian 
judiciary, namely, consisting of judges 
of the various High Courts in India, 
there are a very large number of jud-
ges who are very able, every indepen-
dent and therefore possess all tfce 
qualities which have to be possessed 
by judges of the high judiciary. But, 
at the same time, when a question of 
selecting a person to the Supreme 
Court arises, it is not enough that one 
judge possesses these qualities in an 
admirable way. There can be other 
judges who possess those qualities and 
then a selection has to be made by 
taking into consideration all these 
things. If the Chief Justice and the 
two senior most judges felt, after taking 
into consideration the independence, 
the ability of all these judges-that Jus-
tice Desai and Justice Tulzapurkar 
had to be selected for the Supreme 
Court, there was no reason to doubt 
either their ability or their indepen-
dence for any reason. In that case, 
that recommendation has to be accep-
ted.

SHRI SHYAMNANDAN MISHRA: 
Sir, the hon. Minister has said that the 
appointment to the Bench is governed 
by Article 124. That is precisely the 
position. But what the House would 
like to know is whether the required 
consultation under Article 124 has 
actually taken place. The hon. Minis-
ter has said that the consultation has
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taken place with the Chief Justice and 
some of the Judges of the Supreme 
Court. But the Article requires tnat 
the consultation will take place also 
with such judges of the High Courts in 
their own States as the President deems 
necessary. Now the two questions 
that arise for an answer are: (i) whe-
ther the hon. Minister consulted the 
same Judges of the Supreme Court as 
were consulted by the Chief Jus-
tice; and if that was done that was 
clearly redundant; secondly, whether 
the Government also consulted the jud-
ges in the High Courts in their States. 
If this consultation has not taken place 
then clearly the consultation, required 
under Article 124 has not taken place. 
Secondly, as a part of this. . . .

MR. SPEAKER: You cannot make a 
part of this.

SHRI SHANTI BHUSHAN: Art.
124(2) gives discretion to the Presid-
ent to consult such Judges of the Sup- 
jeir.e Court and such Judges of the 
High Court as he may consider appro-
priate: and of course, the Chief Justice 
of India has to be consulted. Now I, 
as Law Minister, had decided that it 
would be appropriate to extend the 
field of consultation beyond the Chief 
Justice of India and it was therefore 
decided by me that the two senior- 
most Judges of the Supreme Court 
should also be consulted.

SHRI SHYAMNANDAN MISHRA: 
The same Judges as were consulted 
by the Chief Justice?

SHRI SHANTI BHUSHAN: I
thereupon consulted the two senior- 
most Judges of the Supreme Court, 
saying that, with reference to Art. 124
(2), Government would like to have 
their views. It appears that these 
two seniormost Judges and the Chief 
Justicc got together and jointly sent 
this recommendation.

SHRI SHYAMNANDAN MISHRA: 
My question has not been answered.

Mr. SITSAKER: He has asked why 
you did not consult the High Court 
Judges.

SHRI SHANTI BHUSHAN: While 
it is permissible for the v Government 
and the President to consult Judges of 
the High Court also___

SHRI SHYAMNANDAN MISHRA: 
It is not only permissible but it is 
obligatory.

SHKI SHANTI BHUSHAN: It is 
my submission that while it is permis-
sible, it is not obligatory to consult 
High Court Judges. In no case had 
a High Court Judge been consulted 
earlier.

SHRI SHYAMNANDAN MISHRA: 
Acceptance of their advice is not obli-
gatory  but consultation is obligatory.

SHRT SHANTI BHUSHAN: The 
views of the former Prime Minister 
Shri Jawaharlal Nehru on this 

point are on record: he said that it 
would not even be appropriate to con-
sult High Court Judges. I can well 
imagine the reason: High Court
Judges being in the field of choice 
themselves, normally it would not be 
appropriate to consult High Court 
Judges on a question of selection.

SHRI SHYAMNANDA^N MISHRA:
Then why does the Article say it 

should be done? He is questioning 
the propriety if Art. 124.

MR. SPEAKER: He says that it Has 
not been done in the past.

SHRI SHYAMNANDAN MISHRA: 
It might not have been done, but the 
requirement has to be carried out.

SHRI JAGANNATH RAO: I am 
flad that the Government is not con-
sidering seniority as a principle. This 
controversy arose in 1973 when some 
Judges were not selected on the basis 
of seniority. So, I am glad that the 
Government is not accepting seniority 
as the basis, but I would like to know 
whether the Government also takes 
into consideration the maximum per-
iod a Judge can serve in the Hi^h 
Court or Supreme Court. What Is the 
minimum period required in the mat-
ter of selection to serve oil the Bench
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SUItl SHANTI BHUSHAN: First 
I would lik to point out that when a 
person is appointed as Chief Justice 
cf a High Court, the position is quite 
different from that of a person being 
appointed Chief Justice of the 
Supreme Court. Government draws 
a dis+inUlon between the two cases 
There is no parallel between the two 
cases of a Judge being appointed 
Chief Justice in the same court and of 
a Judge heing appointed to a superior 
court. So far as the appointment of 
-the Chief Justice of the Supreme 
Court is concerned, prior t0 1973 in-
variably, in every case, the senior- 
most Judge of the Supreme Court 
Tiad been appointed the Chief Justice. 
But this has not been the position in 
the matter of appointing a High 
Court Judge to the Supreme Court. 
So, there is a distinction between the 
two cases.

So far as the question of minimum 
T>eriod is concerned, I am aware of the 
fact that the Law Commission had 
imade a recommendation to the effect 
that normally, when a Judge of a 
High Court is appointed to the Sup-
reme Court, one of the factors to be 
taken into consideration should be that 
he should have put in a substantial 
period of service so as to leave an im-
pact on the Supreme Court. This is 
one of the factors, and all factors me 
“taken into consideration by the Chief 
Justice and other Judges who are con - 
suited before making their recom-
mendations.

SHRI H1TENDRA DESAI: The
Law Minister had quoted a judgment 
delivered by Shri Desai against the 
former Government. I would like to 
know whether the attitude of the con-
cerned Judge against the former 
Government is also a qualification.

SHRI SHANTI BHUSHAN: No, Sir. 
It is not a qualification by itself. May 
I make it clear as to why in my state-
ment I had referred to it? I had to 
issue this statement because Mr. Cha- 
.gla had made a statement in which 
he had referred to the fact that cer-
tain things affected the independence

of a person. Therefore, I had to show 
I had to say, that in the case of Chief 
Justice Desai who had been appointed 
to the Supreme Court, it could not be 
said by anybody that he v/as lacking 
in independence during the period oC 
Emergency. The judge had the cour-
age, during the period of Emergency, 
to give that judgment. It is not a 
quest, on of giving it, in favour of this 
Party or that Party.

SHRI SOMNATH CHATTERJEE:
Durim the Congress regime we had 
seen that several appointments were 
made in Ihe Supreme Court and High 
Courts not judged on the basis oi 
merit competent judges had been 
superseded. Judges had been appoin-
ted on extraneous considerations 
Therefore, the people of this country 
had necessarily and for good reasons 
agitated when the question of super-
session Cijme. Therefore, when the 
last appointments were made, speci-
ally when Chief Justice Dewan was 
conce^nef', who had been a victim ot 
Emergency, should not the Govern-
ment have taken a little more care 
to remove the impression from the 
people’s mind that Justice Dewan was 
continued to be made a victim of 
Emergency? When a judge was «?oing 
to be appointed from the Gujarat 
High Court to the Supreme Court, 
should a little more discretion not 
have been exercised?

SHRI SHANTI BHUSHAN: I hav* 
not been able to understand the ques-
tion of the hon. Member----

SHRI SOMNATH CHATTER JEE:
I wanted to know whether this Gove-
rnment should not have made a real 
effort to remove the impression fn»m 
people's nurd that in this country 
judges are being appointed to the Sup-
reme Court or High Court on the 
basis of considerations other 
merit.

SHRI SHANTI BHUSHAN: Yes, 
Sir. That is why the statement that I
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had issued in the context of Mr. Chag- 
Ia*s statement made it very clear that 
the appoinment of judge to the sup-
reme Court had been made on the 
basis of appraisement of merit of in-
dividual judges. That had been ir'ade 
very clear m my statement.

SHRI BASHIR AHMAD: The sal-
utary principle in respect of app^int- 
rr.ent « f judges is seniority. Sr> far 
as appointment of judges to the Sup-
reme Court is concerned, all the High 
Court judges have equal merit. The 
eld prirciple of appointment of judges 
en the basis of merit imports arbit-
rariness and 3hould, therefore, be
given up. The judges should be ap-
pointed only on the basis of; seniority 
and guide lines in this behalf should 
be laid down by the present Govern-
ment.

Mr. SPEAKER: lie  has already 
answered to this question.

SHRI O. V. ALAGESAN: It is a 
metier cf common knowledge that the 
various oorstituents of the Janata 
Party, before they came together and 
formed Government, were swear-
ing by the principle of seniority..
(Interruptions).

Mr. SPEAKER- Not in the appoint-
ment of Supreme Court Judges. (In-
terruptions) . Now, the Question Hour 

over.

WRITTEN ANSWERS TO JUESTIONS

>d

* 25. «ft i|I43hI 3tT :

:

W  Vt fTCT
fa :

(sf )
% *rj*TTT spirsrTfoff Vt 8 .3 3

irfhw <«twi
TT |  iik  zrfk rft W  VTet 

t;
(^) wfw«rnr$Rr v*f^rfwt

8.33 xfnsia >T 3TI% %
i F T r f h r  |  w t  f t

fcr (jfto : (t ) Sfft
(^): Jr iitajT&f

3 T R t %  ^ « T f l

r o i O  E r a n i t o  * r t  srfsr-
f̂ nnf *r srrgr w r *pit  11

^hrrfw
*tpt % sir Jr srwrits  ̂5rr<r i 
*r*ft sfot *f ?n^ *fk %*nfsr
Jf ?PTTT % Prt̂
9XVFT % jffr STOTipT PWid
fmr |  fsrovt fatd f*w st p* qr srrmr 
ifynpf sivm TT r^K
Pm 1 srnpir i

5ft Nj^jrrr | fore *ft, jtPt-
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