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Election and necessary constitu-
tional provision should be made 

for President'. rule during that 
period." 

The Lok Sabha divuted: 

Division No,13] [17'07 hrs. 
AYES 

Aney. Dr. M. S. 
Bhattacharya, Shri Dinen 
Chatterjee, Shri N. C. 
Dwivedy, Shri Surendranath 
Kamath, Shri Hari Vishnu 
t.\a~1appan. Shri 5, 

Manoharan, Shri 
Mukerjec, Shri H. N. 
Nair. Shri Vasudevan 
Nambiaf. Sbri 
Ranga, Shri 
Sivasankaran, Shri 

Trivedi, Shri U. M. 
Utiya, Shri 
Venkaiah, Shri Kalla 
Vimala Devi, Shrimati 

ishram Prasad, Shrj 
Yampal Singh, Shri 

NOES 
Achal Singh, Shri 
Azad. Shri Bhagwat Jha 
Bhagat. Shri B. R. 
Bhanja Deo, Shri L. N. 
C~a~drab~an Singh. Shri 
Chavda. Shrimati Jorahen 
Das, Shri B. K. 
Jadhav, Shri M. L. 
Jagjivan R3m, Shri 
Jyotishi, Shri J. P. 
Kedaria, Shri C. M. 
Kotoki, Shri Liladhar 
Krishna, Shri M. R. 
Kuree1, Shri B. N. 

Malaviya, Shri K. O. 
Mathur, Shri Shiv Charan 
Mehdi. Shri S. A. 
Mehrotra, Shri Brai Bihari 
Mehta, Shri Jashvant 
Mirza, Shri Bakar Ali 
Mohan Swarup, Shri 
Nanda. Shri 

ROY, Shri Bishwanath 
Sen. Shri P. G. 
Sharma, Shri A. P. 
Shastri, Shri Ramanand 
5hri Narayan Da9, Shri 
Shukla, Shri Vidya Charan 
Siddananjappa. Shri 
Siddhanti. Shri Jagdev Singh 
Sinha, Shrimati Tarkeshwari 
Snatat, Shri Nardeo 

Paliwal, Shri 
Pandey, Shri R. S. 
Parashar, Shri 
Pattabhi Raman. Shri C. R. 
Ram Sewak. Shri 

Sumat Prasad, Shri 
Upadhyaya, Shri Shiva Dutt 
Vaishya, Shri M. B. 
Venksusubbaiah, Shri P. Ram Swarup, Shri 

Lalit Sen, Shri Ranc:, Shri 
Ladear, Shri N. R. Rao, Shri Jaganatha 

Mr. Sp~aker: The result of the division 
is: Ayes-IS; Noes-46. 

The ~otion was negatived. 
Mr. Speaker. . Is there aoy on. of the 

next two han. Members whose resolutions 
are put down for today-Shri Bibhuti Mjshro 
cr Dr. Mono Moban Das? They are not 
there. Let us go to the next item of busi-
n ..... 

17.10 hrs. 

PUNJAB LEGISLATIVE (DELEGATION 
OF POWERS) BILL (conld.) 

The Minister of Law (Shri G. So 
Pathak): The point raised hy Ihe :)ppo,i-
tion hu no substance. 

Sbri Hari Vishnu Kamath: (Hashanga-
bad) : Sir. on a point of order. The Minitl 
ter atrailllhtaway IaVS that the point rai~ 
by the hon. Memben bas ''0 substance. 

Does h~ know definitely and categorically 
the points raised by the Members in his 
absence? 

Mr. Speaker: He will come to that. He 
must have been briefed by his colleagues. 

Shri Hari Vishnu Kamatb: Rut, Sir, 
then, you did not give us time in the 
morning to ptnpoint the issue. You did 
not pennit a ·full d:sl'UMion at that time. 
There are two articles of the Constitution 
whilh are relevant ·here. I win brieRy 
invite your attention to article 246 read 
with article 172 of the Constitution. Article 
172 •• yo: 

"Everv Legislative Assemblv of evtry 
.>State. unless sooner dissolved. shall 
continue for five years ...... . 

Now. the Punjab Assemblv bas not been 
dissolved. So, we presume that it contI.. 
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[Shri Hrai Vishnu Kamath) 

nues to be in existence and to be in forc~. 
Now. take article 246. sub·clauses (2) and 
(3) of that very important article. which 
distribute powers between the Union and 
the State Legislatures. Sub· clause (2) 
says: 

"Notwithstanding anything in clause 
(3)'· that is. clause (3) of article 246; 

"Parliament. and. subject to clause (I). 
the Legislature of any State also. 
have power to make laws with 
respect to any of the matters 
.:numerated in I:-ist III in the 
Seventh Schedule." 

Then. clause (3) of the same article 246 
oays: 

"Subject to clauses (I) and (2). the 
Legislature of any State has ex· 
clusive powet' to make laws for 
such State or any part thereof 
with respect to any of the maUe'ts 
enumerated in List II in the 
Seventh Schedule." 

The moot point is, unlike KeraIa. where 
the Legislature was dissolved. without any 
Justification, without any validity, purely 
m the paT~Y interest, here in the Punjab 
the Legislature has not been dissolved. I 
suppose In the public interest; I do not 
know whether the party interest also comes 
into the picture; perhaps, it was done in 
the national interest. But. be that a& it 
may. the State Legislature contiQl,lCs to be 
in force under article 172 and, under 
.if:rticle 246. as long as the Legislature IS 
there. how can an authodtv at the Centre 
t:on~fitute itself into a parallel ugislature 
and 3rT02'ate to itself the powers which 
article 246; bv virtue of clause. (2) and 
(5). confer so'lelv and concurrent Iv on the 
State Legislature? The verv title of the 
Bill i. Punjab State Le!rislature lDele· 
gation of Powers) BilL When the Punjab 
State Legislature ill: in exi!itence, Parlia· 
ment cannot anu~te to itself that power, 
bv thi' Rill, and then to delegate that 
power further to the President. 

Therefore, the point that must ~ 
answered here bv the Government is. fint, 
whether the Punjab Legi.lature Is or is not 

in existence, whether it continues to func. 
tion or does not function under article .172 
and. secondly. whether under article 246 
this central legislature. when that legis. 
laturc is ill existence, C3n or cannot 
exerCise the powers conferred upon that 
legislature by virtue of clauses (2) and (~) 

of article 246. He should answer both 
those questions. How can the Parliament 
at the Centre in a federal Constitution, in 
a federal .et·up. arrogate to itself the 
powers of the State Legislature when that 
legislature is in existence and then seek to 

. confer those powers on the President . 
That is the vital point at issue. I hope 
the Government win answer the point 
convincingly. if at all it can. 

Shri U. M. Trivedi (Mandsaur): Thi. 
morning I raised this point and I feh forti· 
lied in mv arguments after I went through 
the various provisions of the Constitution. 
It would have been much better if the 
Le~islative Assembly had be~n di!!llloved. 
The power to dissolve the Legislative 
Assemblv did vest in this Government. 
On account of the emergency. they could 
have done it. But they. in their wisdom, 
thought that the Le!(islative Assembly need 
not be dissolved. They have to keep on 
bribing the various legislators: they must 
pav them and keep them satisfied.' There-
fore, the Legislative Assembly continues. 
But the Ministers do not remain in office. 
The Ministers are out ef the picture; but 
the LegiS1a!OB are stin there. The Minis· 
ten also will receive the salari~s of the 
legislatOr!, as provided in the law. 

Under article 172 thM'f" is no power to 
Teduce the oerioo of the leei-:latnre. Tf 
the proclamation of f"meTl!'encv iill in opera· 
tion. the perioil of the lffiqIatllre can be 
extf>T'lilpd bv ParliamCTlt. but thf"Te iill no 
provision for curtailing the period of the 
legislature. 

If the legi.lature i. there. it can be 
extended but the period of the u,gisl.turr 
cannot be curtailed. 

Under those dTCUmstances. read with 
article 246. one fail. to find how anr law 
can be made br virtue of a Bill that· i. 
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being presented to the House that this 
House shalliegillate £0>' the Punjab Stale. 
Punjab State is there; Punjab Legillature 
js there; only the ministers or Government 
is not there. The Legislature does exist, 

Mr. Speaker: Would he kindly 1001< to 
article 356 (I) (b)? 

SMi Hari Vilhnu Kamaih: The various 
.anicles do not harmonise ~ll. There is 
some lacnna in the Constitution. 

"'Ir. Speaker: That reads:-

"If the President. on receipt of a 
report from the Governor of a 
Slate or otherwise, is satisfied that 
a situation has arisen in which 
the government of the Stale can-
not be carried on in accordanct' 
with the provisions of this 'Consti-
tution, the President may by 
Proclarnation-

(a) assume to himself all or any of 
the functions of the Covcrn-
ment of the State .... other than 
the Legislature of the State; 

(b) declare that the powers of the 
Legislature of the State shall be 
exercisable by or under tbe 
authority of Parliament;" 

Shri Hari Viahnu Kamatb: The legis-
t.ture should be dissolved. 

Shri U.· III Trivedi: Th'lt very thing 
,,""umes that the ~ature will not elliot. 
] am at one with you; there iI no dispute 
once the Legislature ;, disso.lved, 

IIIr. Speaker: Let Us see what the lIIinis· 
«r has to, say. 

Sltri U. III. Trivedi: We never raised it 
at the time of Kerala or Orissa. 

Shri G S. Pathak: I support die Gov· 
~ment case on two grounds. one on 
interpretation of -the Constitution and the 
3eCOnd on the practice of this Parliament. 

I may inform the HOlDe. that ihe tint 
Proclamation, which was issued in rdaUon 
to Punjab, had Iile """'" aituation .. we 

o(ai)LSD-lO 

tind (ooay, namely, the Legislature was not 
dilsolvcd and yet an Act, similar to the 

. Bill which is before this House, was 
pll88ed. 

To take up first the question of Inter-
pretation. article 246 which has been 
refern.-"d to deals with the distfibution of 
powers. That is the heading of tbat 
chapler. Parliament shall have power (0 
make laws with respect to certain SUbject 
matters in lists I and III and the State 
Legislature shall have power to make law! 
with respect to Lists II and HI. This 
article, relates to the question of distri-
IJUtion of powers; it docs nor relate to ih~ 
competence of the legislature in all circum-
stances. n'hcn there is competition bet-
ween the two, 'whether Parliament would 
make 3 law or the State Legislature would 
make a law, lOll will have to take recourse 
to article 246 to see what is the distri-
blllion of powers. 

This Proclamation is under article 356. 
It is. a special provision which enables the 
-President to suspend qr override any parr 
of the Constitution .relating to legislatUTe': 
and other relel'ant malters. Now, I will 
read to you the relevant parts of articles 
356 and 357. 

Shri Surendranath Dwivedy (Kendra-
para): You have committed one mistake 
so you must commit another. 

IIIr. Speaker: And that always in respect 
01 Punjab: 

Shri G. S. Palhak: It reads-I will omit 
t he unnecessary parlS-

...... the President may by Procla· 
matlon-

(b) ,declare that the powers of the 
Legislature of the State shall Il'" 

'elO<I'ciaable by or\lnder the ;I.\ltho· 
my of Parliammt;', 

You haYe read the expression "power to 
make I .... ". Legislature has got the powct 
to make laws ..... Article ~56, clauo< (I) (b) 
.... drawn a diatinction between the legu· 
la-., and '.""""", 10 rpak.e laws" or 
"p""'" of Ihr Lcgislal.\lCl!"· 
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[Shri G. S. Pathak.] 
It is only the powers in respect of , 

which the Proclamation 'may be made. 
Article 516 (b) does not say that the Legis· 
lature o[ the State man be dissolved. 

Then, article 3~G (c) says: 

"make such incidental and conse-
quential provisions as appear to 
the President to be necessary or 
desirable [or giving effect to the 
objects of the Proclamation, includ· 
ing provisions for suspending in 
whole or in part the .operation of 
any provisions of this Constitution 
relating to any body or authority 
in the State;" 

Therefore, article 356 gives power to the 
President hy Proclamation to suspend in 
reapeet of the Legisla ture which is an 
authority any provisions relating to that 
L('gislature and it will depend upon the 
circumstances, upon the convenience. upon 
the necessity, upon the :requirements of 
each particular case: There may be a case 
where the Proclamation, which is of 
temporary chal'acter, may continue or may 
be expected to continue for a short period. 
1n th<1t case, it is open to the President to 
sa'\". "I shaH not ·dissolve the Legislature; 
I 'shall only suspend that article of the 
Constitution or those articles of the Consti-
tutIOn which LGnCern the legislative 
business of the Legislature of the State" so 
that ?~ter the shorl ciuration, it may not 
be necessary to have a fresh election. Here, 
the Legislature continues but the powen 
of the L~gislature have been taken away 
from the Legislature so that after the short 
period, the powers }Day be revived and 
thii Proclamation may be revoked. There 
is power for revocation of the Procla-
mation in clause (2) of article 356. 

Then, you may kindly read it witn sub-
clause (a) of article 357 which .ays:. 

"where bv ." Proclamation issued 
under clause(!) o[ article 356; it 
has been declared that the powen 
of the Lqtislature o[ the State 
.hall be exercisable by or under 
the authority of Parliament, it 
... " .... 11.. 'fv. rnmneten(-

<I) [or Parliariielll to confer on the-
President the power of the 
Legislature of the StaLl: to make 
laws .... " 

Now, under this. either the Parliament 
rna}' do it or under the authority of the 
Parliament, which is the case applicable to 
the present case, namely, that the Parlia-
ment shall authorise the President . to. 
exercise the powers of the Legislature of 
the State to make laws. 'Vhy is it that tl.l.e 
Constitution makers did not say, '"dissolve 
Legislature" Why are they talking of tho 
powers of the Legislature and not the 
Legislature itself, not the exLinction of the 
Legislature or the dissolution of thv Legis. 
lature? The reason is that discretion is 
g-ivcn to the President to decide ... dlcthcr 
the Legislature shall continue to exist and 
only it shall be deprived of the powers of 
legislating which belonged to it, 
It is lor this reason that articles ~55 

and 357 talk of the powers and the 
discretion is given to the President under 
sub-clause (c) of article 3:")11. whether the-
entire pO\\tt':; of legislation ha\'(, to be 
takcn away from the Legislature of the 
State which has been done in the pre;enl 
case. All the other articles which r:c1atc to 
the existence of the Legislature, which 
relate to the existence of the membership. 
and so on continue. Supposing. in the 
case of reorganisation, it is decided that 
t~lere shoulrl be some interim provision 
before the General Elections, how could 
that object be effectuated if the Legislature 
itself had been dissolved. That would 
have necessitated during the 8hort period 
another election. 

Therefore, it is for this reason that di~ 

cretion is given to the President to decide 
whether the L.gislature itself will be dis· 
solved, that is to say, those Articles which 
concern the continuance of the Legislature 
shall be suspended or only those Articles 
shall \Ie suspended which concern tho 
carrying on of the legislative business o( 
the Legislature, the Legislature continuing. 
The Articles of the Gonstitution which 
relate to the business of the Legislature 
have been suspended. That is. th~ 

position. 
The Act which was passed and which Is 

similar to tho pr<sent Act. i, Act No. 46 
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of 1951. The ProclalDation that was made 
was in the }'car 1951; in the Proclamauon 
which is da~ the 20th June 1951, the pro-
\'isions relating to the existence of the 
Legislature are not touched; they have not 
suspcIl:ded it. It is stated thal. while this 
Proclamation is in force. it shall. notwith· 
standing anything in any law relating to 
elections, be unnecessary for an election to 
be held for the purpose of filling any 
casual yacanC)' in the Legisiath-e Assembly 
of the State. This pre-supposes that the 
LegisiariYe - AssemLly continues. There 
may be a usual vacancy and they say thar 
it shall not be necessary to fill it. T.hese 
words would be meaningless if the Leg1J-
lature had discontinued. Therefore, both 
on the interpretation of the Constitution 
on the practical aspects of the matter a. 
well as on the precedent. there is no reason 
to ""y that this Bill cannot be introduced. 

Mr. Speaker: Now""'" the question is: 
(lttlaruptiom) . 

Shri V. M. Trh'cdi: C You will give me 
ollly two minutes. I will not 1:ake long. 
(lllternlptions) . 

Dr. L. M. Singhvi (Jodhpur):. May 
submit. 

Mr, Speaker: It cannot be debated in_ 
defiJlitdy like thi~. 

Shri Hari Vishnu Kamath: As a matter 
of fact, under Rule 7fJ .... 

Mr. Speake .. : May be; I have allowed 
the debate .••• 

Shri H. N. Mukerjee (Calcutta Cent;,I): 
The Law Minister has put his case In a 
parlicular manner which happens to be 
very provocative, provocative of contro, 
versy and thought. I am mcrely submit-
ting. I know that YOLI have to give the 
final word. 

Mr. Speaker: I am not giving any final 
word. 

Shri H: N. Mukerjee: That is the dim-. 
cuJty. On what app~an to us-maybe we 
are very pervene-to be blatantly against 
the Constitutional provisions. merelv he-
cause you do not take that much authority 
in your hands and leave it to the Supreme 
Court to ,decide, have We to listen to this 

kind 01 riiWaro1c, which does ~ot mab 
any sense? 

Mr. Speak .. : The diflicu:lty is !haL if 
J just give a decision and then so~e one 
takes it to the Supreme Court and the 
Supreme Court differs from me, that would 
bL" all awkward position; that would bt' 
something that should not be liked. 
Therefore, in regaril to whatevcr can go 
to the Supreme Court, It i. better that the 
Speaker does not take any decision at all. 

Shrj U. M. Trivedi: We want our 
Speaker also to decide. 

Shri H. N. Mukerjee: Even though the 
Speaker i. a highly talented and legally 
tuined person, the Parliament is a body~ 

gL"Ilerally speaking, of laymcn and the 
Supreme. Court in the case of written 
Constitution has the right of declaring a 
particular legislation unconstitutional 
n~callsc it is very conceivable, and not un· 
likeh by any means, that Parliament, in 
spite of its being guided by a Speaker of 
the highest legal eminence might take • 
laymen's view of the situatiqn th~ provl-
~iOll is then.', Therefore, the Parliament 
should have [hf' cOlllage from time to time 
(~, la~ dm\o'h tht la'\'\o. 1 mear! you are 
there. 

Mr. SpeakcT: The Parliament-all the 
members-must lay down the law and not 
tilt: Speaker. -Even the laymen, after hear, 
ing the legal Iuminarise can make up 
their mind. 

~ ow the question is: .... 

Shri Hari Vishnu Kamath: On a point 
of order. ~HnllS the Rajya Sabha mem· 
bers, there is no quorum in the House. 

Mr. Speaker: The bell is being rung .... 
~ow there is quorum. 

The question is: 

"That leave be granted to introduce I 

Bill to confer on the PreSident tht 
power of the Legislature of the 
State of Punjab to make laws. 

The motion was adopted. 
Shri Nanda: I introduce the Bill. 
The Lok Sabha then adjourned till EletOPfO 

of the Clock on Monday, August 22, 19661 
STavana 31, 1888 (Saka). 
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