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14.34} hrs.

ADVOCATES (AMENDMENT)
BILL*

(Amendment of sections 24 and 35)

Shri Parashar (Shivpuri): I beg to
move for leave to introduce a Bill

further to amend the Advocates Act,
1961.

Mr. Deputy-Speaker: The question
is:

“That leave be granted to
introduce a Bill further to amend
the Advocates Act, 1961”.

The motion was adopted.
Shri Parashar: I introduce the Bill.

e——

14.32 hrs.

MOTOR VEHICLES (AMEDND-
. MENT) BILL*®

(Amendment of section 24)

it g fag (F797) ¢ & v
w1 g s aecae wfafraw, 1939
¥ gt gWlga & A fagaw w
I FX K wwfa & qd

Mr. Deputy-Speaker:
1s:

The question

“That leave be granted to
introduce a Bill further to amend
the Motor Vehicles Act, 1989,

The motion was adopted.

&t ayarw fag ;& fagaw W
o AT E
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14.82} hre,

ALL INDIA AYURVEDIC MEDICAL
COUNCIL BILL®*

Shri A. T. Sarma (Chatrapur): I beg
to move for leave to introduce a ‘Bill
to provida for the constitution of an
Al]l India Ayurvedic Medicai Council
for India, maintenance of an Ayur-
vedic Medical Register for the whole
of India and for matters oconnected
therewith.

Mr. Deputy-Speaker: The question
is:

“That leave be granted to intro-
duce a Bill to provide for the
constitution of an All India
Ayurvedic Medical Council for
India, maintenance of an Ayur-
vedic Medical Registerr for the
whole of India and for matters
connected therewith.”

The motion was adopted.

Shri A. T Sarma: | introduce the
Bill.

Mr. Deputy-Speaker: Next Bill, Shri
Sivamurthi Swamy--not here,

Bills for consideration. Dr. Ram
Manohar Lohia is not here. He has
authorised Shri Ram Sewak Yadav.

14.33 hrs.

CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL

(Omission of Section 109) by
Dr. Ram Manohar Lohia.

W TAdwE A (T
JaTeRe NEVA, aF AT Tox Wiy Hfgen
1898, ¥ HTX WA HTA e fawaw
gET F AraY A ] TEE qWRT N
TR Afgm ¥ Taar @ At gfe
g TS FTCEW AT 7 76 G Jqfeo
8 § wfay & @ fauus T 8T &
AN TN O G E R WA F 7

*Published in Gazette of India Extraordinary, Partll, section 2 dated

5-3-65.
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g fr a5 W < faar sdm W
fra @ ¥ a@ @R HIT w70
gifs & T T AR Afgar
NITEIAEs o d g T
S AE F IO

JYTEIN WEW : T A G 109
£ T8 HUW UFA FY I FE AT
2 ) TS aF X ST A g AT
sfafeg fedum Qe § a1 o W@ @
FA § TWH qgT THS Y AAAF
AR AT A AN FT AW FIHY
w=f gf § afF o @ @ ¥ ag
qgeT RaT ¢ 5 2w & Am@l W
aN A FW wT o fawR amn
HAT § IEHT IAT W Jg AW A
AW g AR auwar § fr o
109 9T #T A TEAA § T
W IV §, ITHT A AT § FHASA ¥
WA a8 WX S g W qfa-
forar § fergeam & ot g wifrm
ofas afgw fegr @ gaF fagda
A H ST W oEeT & a6
Nt ARG F I T™A FT AT F€T7 |
# ot A W a% @ T F 9%
9w w&T fF & @ qeE w &R
FT AW |

W UTaO 109 &1 yaEw g fF
AT 7 g gEfAT T F AR A1
9Fe TN § IO A A IR q@ed
o oad F T F o
W wrdt  wwA wr &g fom,
OO w9 F wfa@r wm oA @, w2
QA &1 wfar 7 @ ok W
¥ 9 qBATS FY o @ ag AN
AT IAT A X qGT 9K, WK
#1{ Gw afer @t ag @ gER
109 ¥ g=Ad AT X F XA
WA WL zafor unaw g,
¥ A aee F A wqw
F®AT fF  fogmr wr frg g X
2329(Ai)LSD—T7,
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(Amdt.) Bill
e wrom @ R, ww oW v oA
wor ? et wfar s, .

The Minister of State in the Minis-
try of Home Affairs (Shri Hathi):
May I interrupt the hon. Member for
a minute? While the hon. Member is
quoting a section of the law I would
request him either to read the actual
section or use the words which are
used in the law itself, He just now
said “chalan karke jail me bejdenge”.
I do not know whether section 109
of the Criminal Procedure Code gives
power to the magistrate to do that.

ot TRAww gy ¢ & e
g1 A mdaiAMagg fv v
ag I TE [ A I §F N
qE |
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[ qwdaw a=a)

§ wafad 37 %1 I« A s
: 2 AL 99T AT AT AY
30, 40, 50 BT gl g a9 W
109 & s 99 ¥ @ &,

WA E AR A M A WY
J WX 9T g W A ag
for ot & g o g 1 Wa
a0 &1 TR few fag fean
T FT FRAATT
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Rt aa st | @owm & fag
AN frog dg ST A & 8
g § 97U 109 1 OF wizfaqi & &
g g1 1091 FIATT FT UF HWAC
T A fF & 1951 Fr g1 T@F
w1 qfag o ©F safer v fag ar
Yz T & &Y uF FAT F)T 95 Ay
T 378 mATg fFar aY gfvg el & axF
#( wraqr @ sfea g #T 9w wfgam wv
100F =t #<faar) 19519
TATT & grs I w7 Gaar g A7 W
§ ag JFT BZ 94T | 57 AOF § A8
qIEr AT A

g #1¢ wrady 0T 3, Iqw W
FE AW 7 g, AT IqHT A AT
F fac qg 1% &, sz &
seiafeawm 7 7g w wifawr § f& ma~
o & aw wfear-gara a8 §, Q-
QA &7 qrgq 7 #, a1 a4 favg
IE 910 & wAAT FIAAG0 & AT

qFa( 2 |
T HTO T €A J&d &
frr o fForsT ) T 9w@ ?

I AFgwEW @ Oy P W
ift F af@ f Fom oamm R,
AX G FT FTH——G@TET IZEAT, L&Y
FTFH—FYE AT, W= FT FTH—
IA W WEEF FET AR IT A
R F@W, AE A FH—-AR
e, oifr | g A mmr I—
AMAE qaEy, o gAl, 9g 7 AHA—
f& =g ara o sufet = o e
Ffacg @ WU N &\ T®
@ ofaql & vt & fagfr wa=
I Wraaw & fag
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& gl WS TAT qT, 98 T AW G
2 fFft sR: I D w109
¥ TN W @ A 3fee §F @ AR
fFm ar @ & fea-fem &t &
IA ¥ I § AR e Wi oW
AAT FF G

o wfafaa sgara s QuE
gfee St Jifgr F77 F fag WY
foar smaT & 1 gWR owET Y owa
uHr & fFT gw # Faw ww-
qAaTEd W WY aIw § f ANF @y
frerem wfeq, a1 f5 @ a37 W
o AWM E T AATATIE L AE-
AR #1 ww g Wifgd W ¥
afrorgt o7 A FY qm ww 1w
TZ HAY WERW W meHY £ a1 99
T UF AT g fAwer Sfey
fE 3w d soam w2, gafrw &y
s aqr fav, ad@r w1 mEm #
farmm s W groAEt ¥ e
FTam d_T 1w wEA ARy

W Haraw ag A% w7 o), @ ey

T HIT AT ANTAY A3 @, I\
T® AqNT TR, W § FgATEE AY
& g, wEERREr 3w oW oaf
FAr A fAwew a2

FU  gan-w & fow w1 ad
IEIT I | o7 fegar w7 oww-
For gL A wrE A gwer wam
U gEEE & fag wv ad
TwET S | Afew gfrm st
FOETG w7 S frarr ¥ fag
W wfage ag fram & fao feew
T W fead qweat 1 gaey w73
& a7 109 FT THmT avA §,
wite N wf| wE O & F ga
T M E ol I 8 a we ¥ fag
¥ ¥ ar fedt g #@ dmx
@A AT G T A7 qoAy
mﬁm%fmmmg
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w1 WA fear smar & e gfeee A
g 9o Ry S dfegs 7 @
THgEt &1 haen frar Wk ag aRw
FOaT dgrg e §

9 W % gfom, foedr anfagy
F-—-9 FH ofad F WI—rdw
dm wrr faw g owror w7 famere
g & & af aww @ar b gt
dfayrs # fed @ Afas wfgerd
HR Jay ¥ @A YT AT 109
¥ a% IYF

IqTN WERT :  WAAIG qEed
NYAT  WIGOT AT ®IX  FT WAA
FI

sft TRdww urTaw ¢ OO
wgEw, WA @ 9 gwm faear
aifed | gw fam & AAa aTen B
faraeat B, T AT T® w1 TEw
agr  fagr s Tfed o

oft ey avvw  (TEWT) c X
aer weaqu faw &, wwfog 9 wr
qug qgeT  wifgd

st wfwTT AT® dTar (®rET)
AW F 9FT F7 KT FIIY F TH
fregr st 2 1 ™ faw w1 aww
T ST =fed

IR REWRAT ©  AAAIG AT

. azg faae A fay & womag A

IR fqAe § garA F7%

st TwATE grw ;& AW T
faaz & @ @t 7 qFAT | WT
§ 999 q¥ g% 7@ I, AN IS
qaaa fAaweom | gz w1 g9-favw
F YH A WG agE) ®
wit @ fr g9 fag 97 g=6Y qa7g A
fa=re grar afzg

yRT 109 ¥ ety 9%¥F &
frr mmasr, fmmer, a1 W7
AT, qE WX E | WY qAA
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[+ TwaaT grEa]
el Ao o TTo HHAL AT ¥eT
gfgefat g fd @ JFem A7
foeg 1 Bir T AR AT aRErw
N grn ®, O ag g@y /@ fF
T Wwaer, faamerg | S ww
grax frwar ok fay Y q& WX
¥ fg R AY 7 wHTAT forer v )|

st fto do Wl :  (TT®W W)
F1 AT gEEq WY w6 g ?

st TH¥AE qUEw ;. AEEA
qIE GUTHE FIA 7@, IA F AL
Wi | S |

% fraga swm aeaT § 5
ey, foammers, @ 71 Al
W gFw A qea) qw s g &
aamar g f& 3 #r g v afaw
a1 @qE ar A ¥ ®F AT Afgd
gl ¥ i qw Ay g, agr Afage
AFRT AaT wI & fou I Ao fzar

gt a% A warfgat AW T
gy 3w ¥ ‘g ww f&
gfegm @1 Iz’ A& ®e F8,
AAT TR TR E T frwaw
feeelt &, wgi sAAA *FT Fex §, w@l
gt wifs q@ A @ E AR W
FET  GIHT FT FY-6A &, 97T 109
* wwia 1385 frewanfat g€ W
foq g 9w T W A
qg Wt @ war & fF 19 el
¥ onF MATE, 17 AHIH F A 1A
X 14 [FIA] F OF  TEAE—AG
marg AW fRY 1Y W IT F a9 AG
nHa), I a1, T AR W%
& frareerd W dw fer mr
YT firme @ & 0" TRy

g wa fead s @
TAFT WATAT AW 39 § AN qFY
i f& wmarfast ¥ a & gaen
FN AN werEd e o g, @ A
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fergar & f §8 0¥ oot @, o
qAEE wT AT smaeqr AF , Sl
fFy M AT A T@AT qER ARG fEar
9T 8, i 3g o AW W)
R ATRE & AT ¥ AW
W ¥ wfafem oy @ 2w & ol
wET A arfad g 9T s, w5
T 9T AN T A, 9T AAT GEH FEH
fegRT &1 FIT A9 § @ AT Y

37 2wt &1 @y "1 3@ W
w1 My, st Ay WX FAqT w7

MR, 9@t Ta-fem T AT Sae

#1 AW foar J@m & 1 Agi ) a9-
e AT AT fwet snf-famiy &7 g
uF wfwarg g, #3104 Wi I8 JW
JTAIT qUETAT A% F7H & fAg W
RO H AT 9w F g o
QR |
ot qretey  (gat) o owfEl W@
g gt vgrer faa smy €
oft TWETE qTIA . AT AT
¥ a0a AT av e nfa-famy #1
g gF & fF a1 dw & W fay ey
¥ ? 1956 ¥ fgmwraw w_w ¥
afezqg THWE A TF HEAT AT §C
70 5w FrE i ogF |97 FTE
IF @, A agTsd G
Ig A gar 2@ a1 I
g fqfs ag @ ff e faelt w0
Tz @ar ¥ A WMT gmT 109 ¥
Iq & A@E gy T, @) fer e
w97, Tga-qay, @ WX R #7
FuT@ ¢ | 37 N AT 97 fzz@r Sav §)
o 1 %@ ara Y feafa § 0 wn
TaY ¥ wooy w3 Ay, afew q @
oy gz W & 5 A g ¥
FTETA 1T A0 7 & 7 qd AW A
T O ¥ Fea gy ar g e
a g qF Qan g AR A I FA
Y I B WrEd a0 §, S woy
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R & R T @ wraw 7A@ F; w3fq
T fagae Y § | 9@ T s
%Y faer wu & oo § o faar S
t Ok OF AW aF &g I FE F4qT
} difedl % fiv @ o § @ g
»fzdl *1 AR ag @ T qUE W@
b Tk & w1 AT W @ Q@
wqTm qaT FaTET QG el
} 5 ¥ @ ¥ fag @ & o
fedy anfa faie & awifog 9 &
w107 AEHt B W ww femr omar @
o} g B dw {o faqr wmar § @
weaanTeT aqqET ) &9 S g |
wafag & wgar g fF g 109 st
® we ¥ agraw T g g afer
wqET WY qgT X # weg A

faawi # @ Y & wgav =vemw
IR L AR UE AR S R SRR
a1 wHawT B my 3|
AT AR gy AW A BIEET A
MR SFT agi § SAA WY €T 109 #Y
F@E T fFy g § owEA & A
aTer W T R

& gy #3a1 § fr ag ot e
e & fr falt #1 o a=T o109 ¥
fircre fear o wwaT @ AR W
aga gfam sk Afege W soErd
feay § St ofomit o gfe o
A q@ar <o f5 aow ooy ge &
Q) @ F W W gsfom
8 @ ¢ WY o § freme v
& weE WA | W A S wiEwe
g3 wa § wrEfed o aamw A aret
wd waT ¥ faguen s s
ff wf | R g v R @R
AN Tt W g TN W) Sfawd
o g fel ey ox um o\
R @t N I N gww W AR
¥ four a1 wwaT @ | @A EW @
Wtz gg Y ¢ § dfer o aroow

Procedure 2806

(Amdt.) Bill
WIS %, T TET T ] | A A W
W aE w1 R sfaaw § g
¥ gfawd &t 9N q@ W @i g,
far ¥@ wrU & T Ry SuwT W
W G @ T § ) W Iy weaw
O § Agaw w7 FRO 7 g ay
W WY g9 & qf) A7 fdem g

Mr:. Deputy-Speaker: Motlon
moved:

“That the Bill further to
amend the Code of Criminal Pro-
cedure 1898, be taken into consi-
deration.”

Shri Onkar Lal Berwa:
move:

“That the Bill be circulated for
the purpose of eliciting public
opinion thereon by the 1st August,
1965".

Mr. Deputy-Speaker: What about
the other amendment for referring
the Bill to a Select Committee? No-
body is moving it. Thig motion and
the amendment are before the House.
May I have an idea as to how many
Members want to participate? I find
a number of hon. Members want to
participate. We will extend the time
by half an hour.

Shri U. M. Trivedi (Mandsaur): Sir,
it would have been better had this
amendment been for the whole of the
provisions from sections 107 to 115,
instead of merely section 109. Un-
fortunately this section alone has been
picked out of the whole. It is true
and I do support my hon. friend, Shri
Yadav, when he $aid that this section
is misused more and more trese days.
In the 1952 elections, when Mr.
Rikhab Dag fought Mr. Ridhichand
Paliwal who was a Minister and who
is now a Member of Parliament, he
was a candidate for the Hindaun con-
stituency in the 1952 elections, But
during the election, for 20 days, ten
times 15 Jan Sangh workers were
arrested and were not released till
the day when the election started.
This fact was brought to the notice
of the tribunal. I request the Minis-
ter to look into that case. It is re-

Ibeg to
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[Shri U. M. Trivedi]
ported in Vol. IX ELR page 115.

Two of the judges of the tribunal
remarked that the Sub-Divisional
Magistrate acted arbitrarily, with a
guilty knowledge, helped the Congress
Party and deliberately arrested all
the Jan Sangh workers under section
109. They were released on the fol-
lowing day after the security was
furnished. So, the poor candidate re-
mained in the lock-up throughout the
night and till 2 o'clock on the day
of election. He wag not allowed to
do propaganda on the previous day
and also on that day. This is the
strongest case which suggests that
this section 109 must be amended. I
do not say it should be dropped. It
might be a usefu]l provision, but it
should be suitably amended. For that,
this Bill must be circulated for elicit-
ing public opinion.

1 will draw the attention of the
Minister to this judgment in the case
1 have quoted. Unfortunately, the
application did not succeed because
the mischief was done by the Govern-
ment officer and it could not be prov-
ed that it was done with the conni-
vance of the candidate concerned.
But a tremendous amount of mischief
could be done. The judgment says:

“Whatever the merits of the
proceedings under section 107 of
the Criminal Procedure Code with
which the tribunal is not directly
concerned, it was hardly desirable
to have kept these persons
throughout the night in the lock-
up or even to have arrested them
on the eve of the polling day and
quite unnecessarily to create an
impression that the chances of the
petitioner were being prejudiced.”

So, my contention is that it is high
time that this whole measure is
circulated and if possible the whole
of these sections should be amended.
1n Bijolia, under sections 107 and 109,
84 Jan Sangh workers—not one or
two but 84 Jan Sangh workers—
have been arrested and put behind
the bars because the panchayat elec-

tions have come.
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I have yet to find
the day when I will be able to get
them of. Therefore, it is high time
that Government should open its eyes
to these sections an dsuitably amend
them.

ot §7q 9%y wEY gy ot &
@ faa &1 gwds 1 IgaT § AR
g § & wg AT Y qaden
Tt § & g & e W woaw
T Wfeal 1 38 99 § AR
W T ARSUREICRCE S

£

A
o

IHA § WC QT A A q@T AN
fF wiw & 79 wig, A F T@X AT AT
fraw a1 X 8 W1 wyaEt & ST
RN & g Fre fadr oy ¥ e woae
Tl afigiadfw aa@ @
T |

18 &9 gX W™ §T § 7 §
AfFR oo WY T AT WY Y qAR
& & | g ¥ feelr ot wda 2w
¥ foT @ I A W F} Y @
WA 4@ g | §9 I ¥ feeft wreefy
B AT ¥ a1 FET fwmwr F weay
qifaq A wgi aF AT § 7 TR
o T ¥aF qraw ot ¥ S ¢
Ty &rit Y faefr gfee & gt
¥ 3 3, gfer & gt w3 &, & s
§ & O Al § A gfew W Ay
frgd aX ¥ g ¥ OF @k e
39 ¥ 57w 5 fegmm &t gfew
N A O ¢ @ F frw few w1 v
qEAET WY, AW ¥ G wwr 0
IqF gt AF F ofaw w7 6T
s R W w=mEr § )

ST AT 4T 109 1 3 qY AT
qar T fe @ & 2 e ad
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-

qETE A wrf e At & wq@ A A
TN I g ASmw g e
I w1 W AN e gk @ g
qret ¥ WY w1 g Wk S A fea,
QN T A Tw@ g O T Wy
Y IHT F I w91 fTgr Iav , At
N e AT § A IR T W
w9 fegr smar & 1 fomer gewERT @
T arar § T om @r 1

9 wody  # wErd 9w @y 9
¥ feaq  srafed ®v it 1090 &
gdd THE WX AT ¥ qx W fxar
TG 4T | ¥ T FAG F AATH T A
g FX T w3 frav wmar qv ) qR
gt a% o § fv iy i wgax
fozat & grig ¥ wgr way @ f STy
Y gfas & qwg ¥ 100 H 7 fwar ar )

wiffy gy aey AW wgr qrfe
fegem § wyEl w agy Y g
T& forerar gfew Y § 1 gfew weft
WY agt & § 1\ WR A HIT X wqE
AR #T feft g A= g AR
AATR A AR A & ag wen § av
T awar ¢ 5 g ST F3T T T HT
T\ Y gferd & gra & g T wiftwrc
£ g1 g ¥ W@ E qg FAg AR I
™ g

15 hrs,

9@ wiqw ¢ fow a@ § 10w
A €W GTT & O I feg S
R T ¥ en W o & fawg
WoAT T 2 4F § | AfeT qaTER @
FATY ZU & TG AW FY qHE F A7
FAF fag |« g @ WA QEAEY
TS et A A Y & W A A
W ag @ew gift o ot § ) g A
wAdaar § & @ | W w1 9T I
F T IHW qHY T TH 109, 110
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T 379 X wx F fear o § | 7 A
et T8 TR FT THC AT @Y §
gfes & wrt #1E 7T a7 wEEa g
oA | FD TTEATA TR AT HEEF O
FE FT IAFT g & faar sman
g A IEF AT 9% AR A a3
stfmamrd 1 A agar g fF
ara # ger femr 9w, dfew we
TR @1 T ¢, @) Wy §e g
gu FT faar 9w fr w0 e
W A A FATET AT 9% 1 M T
&7 gAT AT AT FOT TEY FQ@ IT6Y
& FT AUy A1 agarT & qfew ave
¥ HT FTIHT 109 7 110 ¥ TH¥AT
R EARITH AMAFATRAE | W
7g a9 i weSr ag wraw § wafe
v A aT ASwW § @ T
" A AT 1946 ¥ A1 wiAAT frardy
W A gAYy w7 O qev AT TwA
R AT e o
e £ i 2t S g vy 3 St 99 oy
¢ fa% qm A T9E & fag dar
T & 1 O 10T AR Ay &
T T wT awy, @ mgea
fawr gt @ S A I oA qeTE ?
ary § | fow g § mTw @ wgm
Y 99 e ¥ 9 qG@ A AT AT ¥y
wraragut § | gty & gfes w6 & s
fe @ g it & fae w1 g
q¥ 2w &7 Farer & W & qwwar g fw
frdy WY o gomEifa® W ¥ @
g Y AT FAA N AL | A wQw
¢ & e amy faar Iy, 91 W
TE! @A T A T axg WA qUTT
#¢ faar 9o fr oAt ® wfa @@ g
1 ERARTE A ) A% | QAT grm Y
I T GE A A AT F qATS F
sfy fawm dar & &

st qrowe (fragdt)

g W
g fadas 9w fear mar 8, &
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[ araay]
o fadw #ar § 1 AW @ &
f& swaEs W@y 3 @ g # A
Y wgra@ @, ) q Ay e frwrerw
A" T FW | WX TG TE
MRAGR AN faa s w75
@i e U fear §

“such person is faking such

precautions with a view to com-
mitting any offence,”.

W FE qH W A7 Agw T Ao
oY %1 fouT W@T § A SEw! aHET AT
afgy | afer wr N e fean
T @ TEET AT g ann oA
o F gfee ¥ Ay A oW |
four FIIT | T IR FWTH TS WIE
ar =Y THYAE ARE TE WG aq ay
! e faan se 1 9 & awwar
g v ag Qa1 7Y gy | WX A @
|7 Y GO Y ) a9T faw A qmw

R g

“or who cannot give a satisfac-
wry account of himself.”

Neur IR ¥ &F A ar @+ 5 ag
w1 & W1 wgi ¥ " § wrfy, SEwy
qFEAT @ 9TfEy | W AT oY @
Y THE Y A Ag 48 fawr o | @@ H
a1 &1 Y 4G § 9§ I v
*7 | 3 faafasr § g8 oF arq a1z "
g o= fgm & ATy TR B @
sfrt & qra safaw @y & fag
VW7 | 99 I 9F HT WV @) IqN
e & & fay Suy qor fF s
g I T@F AT
wYR B9 A % N A ¢, W 8%
tadxaganz ¢ | foar & avwr fF
qgHT AT 9T A v § 1 Fee IwA Qe
fr ag €9 W @ A wwR A ww fw
g R T 97 § | T 9% foar sy
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v gwr | Sl e fan f
T A FT AL AN A, T AT
Y ww &7 97 | foar F ga ¥ WA
a1, 9 fF ahg W g1, Mo W a1 6
I V7 WY 91 | &Y famr a1 Sw oY
afFw ag g3 A qfg £ w4 F wTOT
a7 fF I w1 fF wTOR g ¥ Ty
T OqE N

oY A # wgar @ § 5 owe
AT §TE T 98 A @Y 9 faw
FY T A | A ATIAT A F HT A
¥ fow wr & a1 A "o AR ¥ S
AEY FAT GHAT, IART GHIT JT ATFRY
aifF ag F T F FH | W@ A
R frew far srom @ o qT
aformm g

st TRAE® ATAA : WTEE WY AE

FHTET FIAT AR § wAfAQ Ty TR
2 W@gE

S qroE ;w9 g | T %y
&, T WOR I

s gt zaq femm §
“ostensible means of subsistence”.

R SR g A Wkl Ay e fafaer
q=r o1 wafagds’ oF faar gar av
AT IR T 9T QAT A v ¢
sfefafas gy § saw It o+,
f=r w7y § g ®Y | gafewdy &
o IR wg ey § o Ao ar
afcar wror’ ag &gl & 1 SEw
wg & e TAT | FT wTET et 7 faeft
qE WA AT TAT F@T ] | R
qg g2 & FAET S SHET  qYET
Iqw faremar § av ag |t w A g o
e e frdy & g Y€ | A
§ W W ¥ amar v § W) -
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FZ R A T A I g e ag wd
AN T Far | gafag g @ awd
¢

wfae & @ fauss &1 Gy
F@T g AR g w1 g g
g & foar sm@m

Shri N. C. Chatterjee (Burdwan):
Sir, I am definitely of the opinion that
this gection is an anachronism and it
should be radically recast. We thought
that in view of the definite provisions
that were made in the Constitution
and the Fundamental Rights guaran-
teed, especially under article 21 of the
Constitution, sections like this section
would be struck down ag illegal. Un-
fortunately, you remember, in the
leading case of Shri A. K. Gopalan,
the Supreme Court took, with great
respect, a very narrow and rigid view.
You know that I had the privilege to
deliver a lecture on constitutional
law in the city of Bangalore. Shri
Setalvad, the former Attorney-General
of India strongly commented on that
judgment and pointed out that thatis
not the proper view which inspired
the Constitution-makers.  Unfortu-
nately, that view is still there, other-
wise this section which imposes a
fetter on the citizen’s liberty would
have been struck down ag un-consti-
tutional,

Sir, I am not one of those who want
to repeal all laws which may fetter
the hands of the guardians of law and
order, Especially after the horrible
murder of the former Solicitor-
General, Shri Sanyal, and the tragic
agsassination of Shri Pratap Singh
Kairon on the outskirts of the Union
Territory of Delhi, I would not like
to weaken the police force in any
manner. But I am definitely of the
view that this section has been abused,
a5 hon. Members have already pointed
out. You know, in Bengal thig sec-
ton has been abused and has been
utilised against freedom fighters. In
those great days of the struggle for
emancipation the executive had re-
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sorted to this section for the purpose
of putting behind prison bars young
men who had committed no crime or
were going to commit no crime. As
you know, Sir, the language of the
section is such that it is very elastic
and some High Court judges have
commented very strongly on it. The
language is “ ... within such limits
a person who has no ostensible means
of subsistence ... "”. A young man
who has not got any employment but
who is the son of a very respectable
person is arrested and kept in jail.
Many a time the judges have com-
mented that it should not have been
done. Very few people go to the High
Court or the highest court té vindi-
cate their rights. In these days of
high prices and spiralling of prices of
foodstuffs anybody can come within
the scope of this gection because it is
very loosely worded. Clause (b)
should go, though clause (a) may Dbe
all right. A Full Bench of the Nag-
pur High Court has deprecated the
arrest of people who have been very
well known, who have known places
of accommodation, under this section.
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We are now citizens of a sovereign
democratic republicc, We have pledg-
ed to establish the rule of law. This
is not is keeping with the fundamen-
tal concept of rule of law and so it
should be altered.

I would, therefore, ask the hon.
Minister to consider whether he should
accept the suggestion of referring it
either to a Select Committee or to the
public for opinion, gather responsible
opinion, find out the difficulties they
will have to face if this section is
altered and then present before us =
suitable amendment, That should be
done to make it more consonant with .
the democratic rights and with the
fundamental freedom which we have
guaranteed to ourselves,

Shrl Siddiah  (Chamarajanagar):
Mr. Deputy-Speaker, Sir, this section
was incorporated in the Code of Cri-
minal Procedure in the year 1898.
That means that nearly 67 years have
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[Shri Siddiah]
passed. Perhaps there was some
reason for the incorporation of this
section at that time. Now things have
changed very much, and we are work-
ing under a democratic constitution.

If you look at clause (b), it says
“a person who has no ostensible means
of subsistence”. So, any person who
happens to be poor and who is unem-
ployed can be proceeded against under
this section very easily. As hon.
Members have already pointed out,
this section has been misused on very
many occasions and many people, spe-
cially poor people, who could not
praove they have got ostensible means
of subsistence, who could not give a
.satisfactory account of themselves,
have been proceeded against and they
have been put behind the bars. It is
true that they can be released if they
can prove to the satisfaction of the
authorities that they are not so, or
execute a bond. But in many cases
it often happens that they are not
able to get even sureties, As lawyers
know, when the police have no other
reason to apprehend a person, they
naturally resort to this section 109.
Rich people who want to proceed
against poor people influence the
police officers and see that the police
take action under this section, So, I
am of the opinion that clause (b) of
this section should be deleted.

So far as clause (a) is concerned, I
am not in favour of deleting it com-
pletely. It may be recast in a proper
way. That clause in its present form
is not in keeping with the fundamen-
tal rights guaranteed by the Constitu-
tion.

As suggested by other hon, Mem-
bers, 1 also recommend that this Bill
may be referred to a Select Commit-
tee or it may be sent for eliciting pub-
lic opinion after which Government
should take necessary action, In any
case, that section should not remain
in the statute book in its present
form.

ot WfETT oTe ATAT : IATERN
wevea, & X PaeT T AW 0@ g
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IUT § WY TF A GI€T A wgr
f& »f Tvde® gEE X W oHTO AN
W8T qig § AL GNAT § W AT
g fanv &% & 2 f5 woer T
s fear AT @ ¥ 1@ & @y agar
g f& o= ag o ofww 7 @@
AT A 619 FreT FERUAE § a9
AT, AT A BT F AN I, T W
¥ I gTU 109 F WA A fA &
faw &2 7 w<aT §, & IR afeaw
& Y BT 1 | TR H 9 AT T AT
TaTg wife w7 F W ae § afcaea
w7 ¥, Afew I wew @ s
™ grq % few T & g ar
g

FAR AW ¥ wedl A gieny 4w
€ 9 gEaTY 9T §y € W) 285 W
@ g, forad o v Qe W g,
foma & 120 wvE Q& Wi §, S o,
R A Fr mfe § | omEmET
TS ¥ AfEE werT § | W we,
T & ®E ARHT Tg7 26 J9qQ
qT 15 WA F GWIAG @A AT, At
RN AN ag G AT
WK ag &, @ s wa ? AR
FEATq 9T # W ) gfew qmen oW
®1 T AT, I KT @I F A0
v Swa afwaud AFeT | 3y ST
w3 fis & Frer w1 ¢ fre A mang
T & fag w7 SR 1 g @) aifag
fir o ag AT T @A AT, A AR|
el & wag wgr ¥ AT
gz feeolt & Q- T wwfinn W
grarn §, st f 26 wrd T wwer
¥ & fag Fgismeg

o9 S W7 afwE 1Y § ST
qrea qfl €T & | 99 ®Y Y W
Y, @ & ¥few A9 N, Foedr
gl ) TR w9 AWl
fewer wwRT W A ¥ RN

53,3!’
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#1 o @ e feet F g 4 @,
@ IEY g W wa  f§y,
My RE A FaEBOT R &)

e & A ¥ @ g AT sy
IJegrT ey 9T & 1 W g &
qATEl ¥ FE AW A GTT 109, 107
M 370 ¥ g fagqn T | @ aw
1 fanft @it & faeg  wRww fEan
ST & ) AT qTEaT & A § fany
gt ® g7 famy

W a e @rn & fag @
gT FT T SUTar g & &
T § R oo aF 0w W o
99 2 Qe wifeaT Y 9T 109 A
T 7 fean g, A A e
W@&@omo%ﬂﬁ%m
& T AFT 9T A, W 5 G170 109
AN AERTETE ) frew feat wf
AR fegz w1 I & T
7% fo gy ww fafeex &1 Tww
€ FTT X ATY F I T IHIT QT 9,
afFq 39 # B fear mr 1 3y Y
N T 109 # A gwEr I
To&ET F qFeT Smar §, R qm
g ad

AT A faw A & 109 W qE
@ ¥ fag oY fawr 729 & @A <@
§ o3 fag & o9 gifew oA
W § oK & faw & @ awda wan
£ | W@ S FA #) 5 2w # ol
AT 9T AT A QT W9 § WK
R 7u ¥ A § | T Rl g
w, @ gfam At Y N @ ag
7w gt AR Wk Qae wfage
oW e wie fchw ¥ oW
X G

st aeieY ;& fadaw w6
awdT FAT § | & woA 32 wW X
" o o e o e e @@ wrw
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T gEa T faT o §, TEeT gEewm
T & | It o AAraTEy 1 41 AR
& @y g, & aga & 39 aar g e
faar faax AR, faem a9 Tog, o
= T T & AT @ T A% HT
®TE o A 9T ¢

w9 guTa 2w A wfger
# foq go AW ¥ AR SAC X 9% @
¢ 1 o afawr gaa w fRar @ oW
WO AW ® QU EAT FEAAHE
e Wiftw fear §, SEd aw W
A AiFFT 9T 79 THR ¥ FI-
w1 fFar I o7 8T ®Y @ W @
Tg 7@ FT & TT § | §F AT A 4R
W qrad § WK I gTaw K ¥ ag W
uF g & & &g s 107, 108,
109 W 110 X7 W grOW w7
FEIATT BT § W o fe & fasme
fara ST ATfEd 1 g gReEnT T
o me grefeat & faerms fEan
T 1 T ft Y gfee ¥ A, W
gt fF g A A TOw w W
T forerar & 1 STE AW 1 o &
frgsr ¥ ogar a7 A W amw & fe A
fewT 9T T AT w1 W uT a1 f
Tt Y g T faerr & 1 vE A
3 o gy Forar aqr AN & ey gawnw
wEa g :

w AT @, 9 @ AT |
ww ¥ firor g1 A, fag gw § a0

TOd w owEe ¥ ag W
wavg, ag TR g, ag MegE A
gt strey g § 1 ot % @ v ¥
ge w1 e § AR g @
¥ wqw § W g9 ¥ g8 @ o
X g § W A ST
Hwgr
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&gl a%F TT-TenmR & arg w1
gy § ag aF § fod daawiw
PaATHT F A W gw T Al
wamt & fag ¥ ofaw frafg & amew
qraT A FT A | o W FAW
W17 QY § S IO § | wgmE &
O, AX & AWE F IO AN FY
o w2 A SEET WA I
wisa aff i1 =ifgd | fray & wg-
firgi # famr T & wor O S
&Y W 9FGT § | TG IR W A
guia R | g FRT FgrAw @ I WX
wfearer seg &7 1 T+ frdlr W
T wxar @ gFar @ @ 1 fat wwx
¥ T ¥ e 99T ¥ W g, W
wrETiEaT &1 SWTE W9 3

QY EE R FET, AW AT 7 |
T W1 ®1 3 g, T FEEAT AN

g wafey fd ag off 7Y e &

forw o & ™ wefagt #7,
qrelt sTEfAl ®, WTEg JEn E,
gfamt #1, faiesx s am
wifz 1 SEEET 9w FT 7w weg-
& adw ¥, e & gy ¥ @
& T, & FIAT &, I8 a9 TEY v
o FFAT & | WY T FR AG w7
ara € fr gwr Aw FY gfew AR
w iR wife A ¥ guwel ¥ w@ar
g, I ¥ IO S § W 9 FgA
9T FaEfeqat 1 o §, e fel
w8 o e & AW e g

A
[ i

oF ey a¥FT N fe qvad W
e qr AT oy & g v | SEwr
& ofew ¥ 109 ¥ wraTT FIH AW ¥
fear | AT A 0 A § TR WA W7
R Y wrwT I F 7y e ) agh
feeelt & oF fgd ¥ Q 3w wd,
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TAT—AT WA W w7 fam
T WX IAHT W1 T 7 gfaw 7 100
§az w frar sk gw. . .

JUTAR WA : [ ST GH FR

oft areitet : a8 (@ ol TN
ENAawm e g s frw ag
¥ g 0T W 9T I W AATETT
g & | 59 T FY sy faege w9}
g 1 9 o awy § e 9w o fae
& | ¥ Wit Wy #7 e g1 109
F W9 719 107, 108 WX 110 &I
AR WY AIHAT FG@TE | I qFE AY
Tfee & wrowe awer g AT I &
T AT WX I 9% JEHET AT W
2 1 gfe wreRT sefaat £, e
mzfagt F 8 T8 Fgh g, 9% g
# at ag &w & ) S e @l o
I FATAR Y § &0 G & IJqWr
W & wOHT A wHET F1aT g
T I & ITwT T9 F fag mIAAE
w=AY oft #7178 Fien @ fF ag 1@ 0
farame 1 & 710 FifeaT ¥ ¥ frdaw
F v § g H g &7 g qrear
g fo weil wgiew @@ s A
TEF! AN T AT T

Shri D. C. Sharma: Sir, I beg to
support this Bill for various reasons.
My first reason is that thig Bill harks
back to 1898. At that time, I think
the attitude towards crimes was penal
and punitive. Now the world has
undergone g great deal of change and
we are thinking of crime in terms
of psychological rehabilitation and of
occupational therapy. Therefore, the
whole of this section needs drastic
revision, in view of the changes that
have taken place in this world dure
ing the last so many years,

My second point is that a great
deal of reliance is placed here upom
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intention. It says, “The Magistrate
has reason to believe; that is, he can
become a judge of a man's intention.
How does anybody know what my
intention is for Shri Balmiki? How
can anybody guess what my intention
is for Shri Kewal Krishna? I think,
your intention is something hidden,
something concealed, something un-
known. It is known only to Almi-
ghty God and if the Magistrate is
going to apprehend a person only on
the strength of his intention, I think,
he ig arrogating to himself divine
powers, powers of the Almight God,
which I am not prepared to concede
10 him. Therefore, 1 believe that this
is not the right approach.

It is said that a man may have an
intention to commit an offence. How
can anybody guess or judge anybody
else’s intention? Therefore, 1 believe
that this is a very, very dubious ap-
proach to this problem.

‘Thirdly, it has been said that there
should be ostensible means of subsis-
tence. Who amongst us has any os-
tensible means of subsistence? What
are the ostensible means of existence
of a Member of Parliament? Doeg he
till his land, run a factory or a shop,
teach in a school or go to some other
place of work? No.

Shri Rane (Buldana): He gets sa-
lary. T

Shri D. C. Sharma: Therefore, the
thing that the lack of ostensible
means of subsistence can be made a
crime, I think is something which is
highly objectionable not only from
the point of view of wording of the
thing but also from the point of, view
of other things. There are some
business executives in America and
other countries of the world who do
nothing, who only sit and yet who
draw fabulous salaries, If you judge
them by this ostensible means of
subsistence, you can apprehend them
under section 109.

Again, it is said. “If 3 man can give
a satisfactory account of himself.” I
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think, you cannot have a more wron-
gly worded phrase than this, a satis-
factory account of himself. Can any-
body give a satisfactory account of
himself to anybody? I think, no hus-
band can give a satisfactory account
of himself to his wife; no son can
give a satisfactory account of him-
self to his father; no father can give
a satisfactory of himself to his son.
We are all on trial. Fathers are om
trial at the hands of their sons; hus-
bands are on trial at the hands of
their wives and the children are
on trial at the hands of their
fathers, To say that you have to give
a satisfactory account of yourself is
something which, I think, iy given
only to God and not to any magis-
trate.
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Fourthly, if you look at the history
of the world, you will find that in

every country, in USA and other
countries of the world, there are
what are called hoboes, tramps or

apache in France. They have no os-
tensible means of living; yet nobody
apprehends them under section 109.
They go about from one place teo
another; they do not earn their lv-
ing; yet nobody apprehends them in-
that way. Then, there are a class of
students, called beatniks. Why are
not beatnikg apprehended in USA
and other countries of the world?
They have no means of living so far
as anybody can see.

I think, this section was introduced
only by the British Government to
be used as a hammer against those
persong who differed from them poli-
tically, who differed from their policy
and other things.

1 know so many workers were ap-
prehended under this section. There-
fore, I say that our Home Minister,
who ig a very good judge of these
things, should have this Bill circu-
lated for eliciting public opinion so
that we can either do away with this
section or have something in its
place which is in conformity with
our provisions of the Constitution,
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Mr  Deputy-Speaker: The
Member should conclude now,

hon.

Shri ‘D. C. Sharma: One word.more
and I have done.

Now, a man who hag no ostensible
means of living, a man who has no-
thing of the kind, is asked to execute
abond. . . . .

An hon. Member: Surety also.

Shri D. C. Sharma: ... .and to give
surety also. It is like asking a blind
man to produce a certificate of the
fitness of eyes; it is like asking a cri-
pple to produce g certificate which
purports to be dealing with the fitness
of his legs and it is like asking a
weak man to give a certificate which
purports to be a certificate of his
physical fitness. I think this Bill,
on the face of it, is absurd in draft-
ing, is mala fide in intentions and
has been malqg fide in its execution,
It has done good to nobody except
the police and, I think the sooner
we end the police raj from this coun-

Ary, the better it will be for this
eountry.
Dr. M. S. Aney (Nagpur): Mr.

Deputy-Speaker, Sir, I only want to
make a few observations on this Bill.
I am not among those who will plead
for the repeal of all Acts which are,
more or less, of preventive nature.
Though we have advanced a good
dea), still we must say that the bru-
tal side of the human nature has not
become extinct, With that recognition,
it is necessary for us to al'ow some
sort of extra power in the handg of
the Government to deal with that
kind of element in the interest of
law and peace. At the sime time we
must also see that we have proceed-
ed in our legislation with a certain
spirit of advance—progressive legis-
lation ag we call it—and the most
notable example of that progressive
spirit is presented in our Constitu-
tion by the chapter of Fundamental
Rights. Not only that. Under our
Constitution, anbody—if God favours—
can occupy the seat which the hon.
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Member on the Treasury Benches
occupies. The law of Criminal Pro-
cedure Code and all such other penal
laws were made at 3 time when these
ideals were not there and when all
these progressive forces were not in
existence.

15.34 hrs.
[SHRT KHADILKAR in the Chair]
Now, the question is: Are we sin-

cere in working them under that spi-
rit or not? That is to be judged by

the attitude we take in regard to-
those oppressive laws which have
been made with different intentions

and with different objectives alto-
gether. It ig clear from the speeches
made here and also from my own ex-
perience that the good intention that
is there in the beginning is certainly
abusedq in many ways, If we do not
want to repeal it, we should at least
see whether it should be kept in the
form in which they exist, whether
the wording should be changed or
not.

I shal] give one example. Many
persons have shown that when they
want some kind of a person such as
barber or sweeper to be put inside
the jail, they manage to get hold of

that fellow under this section and
put him in jail. Now, it hag been
clearly held that the person dealt

with under section 107 should not be
treated as an accused. Tt cannot be
used for such purpose. But such an
abuse of power is being made under
thig section. We have to see whether
the law, as it is, which is capable of
being abused in this way, should
stand or not. I, therefore, say that
in view of the progressive spirit of
legislation for which we gtand, in
view of the fact that we ourselves
have createdq the Constitution in
which a chapter on Fundamental
Rights is there, in view of the fact
that we have given franchise to every'
adult in this country who has the
right to occupy the most responsible
position in this country, should a law
which was mainly meant for the cri-
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minal tribes to bring them to the
path of rectitude be allowed to re-
main now unchanged even under the
altered conditions? We have to con-
sider that.

My hon, friend, Mr. Trivedi, has
suggested that the Bill should be
circulated for public opinion or at
least it should be referred to the
Select Committee for its proper con-
sideration. I support him in that.
Although there is no formal motion
made by anybody, yet it is open for
the hon. Minister himself to take up
this matter and not simply oppose
the Bill on the strength of the majo-
rity which he may have got behind
him.

Shri M. L. Jadhav (Malegaon): Mr.
Chairman, Sir, I rise to oppose the
Bill that is before us and my reasons
for opposing the Bill are the follow-
ing.

If you read this section, it says
‘ostensible means of subsistence’ or
it refers to a person who cannot give
a satsifactory account of himself,
Somebody has said: How are we to
gather intentions? Intention is a
thing to be gathered from the facts
and the circumstances that are pre-
valent, It is not that any policeman
can go and arrest anybody. He must
have some material, some evidence,
to show that the person concerned
is not in a position to give his parti-
culars. Many a time, it happens that
the person does not give his proper
name. He tries to give one name at
one place and another name at an-
other place. He does not try to give
his proper address and his means of
livelihood. When he does not dis-
close these things, then along the
police proceeds in the matter. This
fection ig not a punitive section but
it is a section which ig preventive.
Unless and until some preventive
powers are given to the police, it is
not . possible to check unhealthy and
bad elements in the society. Unless
and unti] that is done, it would be

Procedure 2826

(Amdt.) Bill

impossible for the people to live in
society and it would be difficult to
have checks and counter-checks
against persons who try to do any
mischief in one way or the other, I
find there are people who do live in
the society and who do not want to
do anything and they want to have
their means of livelihood by some
means which are not permitted by
the society. They stay there as a
burden to the society and it is very
necessary that such elements who do
not want to follow any profession at
all and who want to maintain them-
selves by some means which are un-
healthy or bad in law should not be
encouraged.

I think, the removal of this section
may create havoc in the society. I
know that sometimes the section
might have been misused by the
police. But that doeg not mean that
the law has been misused and that the
section should be removed or the law
should be annulled. I can under-
stand that the better administration
of the law is desirable and from that
point of view, I feel that whatever
loopholes, whatever bad things, are
there which have been practised by
the police under the protection of
this section, need to be removed. In
that case, some improvement is need-
ed. It does not mean that the whole
section should be taken out of the
law or the law should be annulled.

In these circumstances, I feel that
the Bill that is before the House is
not necessary and, therefore I oppose
this Bill.
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& ™ T www W Qfag |
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Mr. Chairman: The motion for re-
ference of the Bill to a Select Com-
mittee was not moved; only the motion
for circulation of the Bill was moved.

Shri S N. Chaturvedi: Then, I sup-
port the motion for circulation.

Shri K. K. Verma (Sultanpur):
Many hon, Members have spoken on
the Bill before us, both for and
against it. But I think that those who
have spoken for the Bill have stressed
more on the maladministration of the
police or some wrong judgments that
may have been there. But so far as
the enactment ig concerned, I do not
think that there ig any great flaw in it
and 1 fee] that a wholesale annul-
ment of this section would prejudice
the ordered progress of our society.
We live in an ordereq society and I
think that there can be no objection to
the principle that offences should be
prevented. It is no use if wc merely
arrest a person when he has already
committed an offence. The instance of
the murder of the ex-Chief Minister
of Punjab, Mr. Kairon hag been cited
as also that of the late Solicitor-Gene-
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ral. There are several instances in
our country where preparations are
made for committing an offence. I do
not know how there can be any ob-
jection to the principle that where
preparationg are being made for com-
mitting an offence they should be pre-
vented. Do you mean to say that you
can arrest a person only when an
offence has been committed, when
murders have been committed or when
dacoity has been committed? Do you
mean to say that the police should
come on the scene only after the
offence has been committed and before
that you cannot touch that person? I
do not think that in an ordered society
this can be conceived of that prepara-
tions for committing an offence should
not be prevented. I do not think that
any progressive country can think of
the idea that the police should keep
silent and should have no powers to
prevent the commission and the pre-
paration for the commission of an
offence.

283°

Sub-gection (a) of section 109 reads
thus:

“that any person is taking pre-
cautions to conceal his presence
within the local limits of such
Magistrate’s jurisdiction and that
there is reason to believe that
such person is taking such precau-
tions with a view to committing
any offence.”.

I do not ‘think that there can be any
objection to thie sub-section. The only
objection that was raiseq was raised
by Shri D. C. Sharma who said that
this meant giving very wide powers
to the magistrate, and he asked how
a magistrate could be relied upon, be-
cause the wording here is:

“that there ig reason to believe
that such person is taking such
precautions with a view to com-
mitting any offence.’”.

Then Shri Sharma argued that this
has been left to the whims of the
magistrate. 1 do not think so. No-
where has the court been given such
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powers and nowhere can a magistrate
exercise that power arbitrarily. His
discretion has to be judicial discretion.
It has to be baseq on certain circum-
stances and certain evidence, So the
wording that ‘there ig reason to be-
lieve that such person is taking pre-
cautions with a view to committing an
offence—this conclusion cannot be ar-
rived at on the basis of the arbitrary
thinking of a magistrate; it has to be
based on certain evidence and certain
circumstances.

Now we come to sub-clause (b)
‘that there is within guch limits a per-
son who has no ostensible means of
subsistence, or who cannot give a
satisfactory account of himself’.

Dr. M. S, Aney: Is he reading 106
or 107?

Shri K. K. Verma: I am reading
from sec. 109 which is sought to be
deleted.

In the statement of objects and rea-~
sons, Dr. Lohia has said:

“Section 109 of the Code of Cri-
minal Procedure, 18988, is against
the dignity of the citizeng of a free
country. It makes unemployment
a punishable offence, whereag the
Government is not prepareq to
undertake responsibility for the
unemployed. Moreover, it makes
punishable not an offence but the
likelihood of an offence which is
against the fundamental principles
of jurisprudence”.

I have already submitted that the
likelihood of an offence, that is, pre-
paration for an offence, has to be
checked if there is to be ordered gov-
ernment in the country which vouch-
safes the safety of the citizens.

The seconq point made out in the
statement of objects and reasons is
that it makes unemployment a punish-
able offence. I do not know whether
the framer of this Bill knows what is
the settled law of the country. If he
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had known it, I think he would not
have used the words ‘it makes un-
employment a punishable offence..".
The settled law of the country is that

by itself unemployment is not an
offence.
Shri S. M. Banerjee (Kanpur):

Should be an offence. Then Govern-
ment will solve the problem,

Shri K. K. Verma: Perhaps the
hon. Member is then subscribing to
what Chaturvedi said.

Shri S. M. Banerjee: You draft it
You are a lawyer.

Shri K. K. Verma: I have already
said that maladministration is another
thing. The enactment of the present
section as it is ig different from that. If
you have a grudge or grievance
against maladministration, there are
other remedies which can be resorted
to.

1 may quote from a judgment of
Justice Page where he has said:

“Merely to be penniless or out
of work is not an offence. Many
an honest man may find himself
in either predicament. If a per-
son is unable to prove the source
of his livelihood, he cannot be
brought within sec. 109 unless
there is reasonable ground for sus-
picion that he is sustaining him-
self by dishonest means”.

That is the criterion for punishing
that person. It is not that he should
prove the source of his livelihood, but
the burden is on the prosecution to
prove that such a person is sustaining.
himself by dishonest means. The court
is not going to punish him or call upon
him to execute a bond or surety un-
less the prosecution satisfleg the court
that the accused is sustaining himself
by dishonest means. Therefore, I
think the settleq law of the country
does not admit mere assertion of the
charge levelled against a person. It
hag to be proved to the satisfaction of
the court. If you have a grievance
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against maladministration by the
police, the Home Minister is here and
the States are there. They can be
approached to take suitable remedial
action.

Another point—‘who cannot give a
satisfactory account of himself’. In
that respect also, the prosecution has
to satisfy the court that that person is
living dishonestly. 1 think in g pro-
gressive society dishonest persons have
10 place.

I oppose the Bill.

Shri 8. M. Banerjee: I rise to sup-
port the Bill framed by Dr, Lohia but
actually moved by Shri Yadav.

Previously also, I remember we did
our best to highlight this problem of
arresting people without any ground
under s. 109. I had the privilege to
go to various jails under the Congress
regime, and I have seen that 50 per
cent of the jail population is under
s. 109. If a survey is made by the
Home Minister by appointing some
committee to find out as to who are
those who are cooking in the jails,
working as barbers, kumhars, sweep-
ers and others, he will surely come to
the conclusion that they are only those
who are arrested under s. 109.

1 know of an instance when I was in
the Kanpur jail in 1947. When we
agitated for more surahis, water car-
riers, we were told by the Jail Super-
intendent that they were in search of
kumhars who could manufacture these
things and ‘we shall get them in a day
or two'. After two days, we saw that
13 or 14 people were arrested from
Raniganj which is an area populated
by kumhars. It struck me that they
might have been arrested under s, 108.
It was confirmed when I asked them
under what section they were arrest-
ed. They said ‘109’. That is how peo-
ple are brought inside the jail,

1 would therefore say that this is
not a preventive measure at all. This
is a sharp instrument used by the
police to arrest anyone who they find
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roaming about, even in search of a
job. Todsy, as my hon. friend, Shri
Verma said, to become unemployed
or unemployment, is not a crime. Had
it been made a crime in this coun-
try, I think the Government in power
would have tried to solve this prob-
lem.
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Now, what is the guarantee here? It
has been brought to my notice the
other day that the Home Minister of
a State, Punjab, gave protection in
writing on a file to the biggest smug-
gler of Punjab. It was objected to by
the IG, Police, who said that a war-
rant had been issued against him and
he wag going to be arrested. But the
Minister maintained, ‘No, he should
be given protection’. If the papers
are seized, ] am sure the Home Min-
ister will come to the conclusion about
what is going to be the fate of this
country if the Home Minister of a
State gives protection to the biggest
smuggler. Ultimately, the file was
taken by the Chief Minister, and the
man was arrested.

Shri Hathi: Section 109?

Shri 8. M. Banerjee: Not 109.
There are other serious charges. Sup-
posing s. 109 were used to prevent
crimes, they would have arrested those
people who are holding the country
to ransom, But who are arrested?—
unemployed youth, landless labour
who come from the villages in search
of jobs in some of the factories or
industrial places like Kanpur, Cal-
cutta, Ahmedabad and other places.
They are put in jail.

16 hrs.

Once a person is arrested under
section 109 and is unable to furnish
bail, he is arrested every time, and
then he is called a dubaria or a
tibaria. A dubaria is given a uniform
with two stripes.

I know that a person who is facing
unemployment knows no law, and by
sending these people to jail, this Gov-
ernment is making them hardened
criminals. I should remind the House
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and the hon. Minister of one line
from Alexander Dums&s. When
society ruing him, snatches everything
from him, sends him tp jail and
makes him a hardened criminal,
Dante, the hero of the story, says:
“Overturp the world, change charac-
ter, yield even to mad ideas, but
live.” This becomes the psychology
of the minds of those who are put in
jail, not for reforming them.

What is happening in the jail?
Sweet words are written throughout
the jails now, like:*'qIM & ¥ ST NfAT "
And exactly ‘there, the men are
deaten. I do not know what is going
4o happen.

So, these sections 109 and 110 are
useqd indiscriminately by the police,
and I congratulate Dr. Lohia, and the
mover of the Bill, Shri Ram Sewak
Yadav, for highlighting this problem,
and I am sure this should be done
away with.

I have mentioned the case of the
Home Minister of Punjab giving pro-
tection to a criminal. I want this to
be enquired into by the Union Home
Minister without any fear. Otherwise,
1 do not know what ig going to
the fate of this country if the Home
Minister of a State acts like that. I
request him to kindly make a note
of it and not to reply to it imme-
diately—I am sure he ig not going to
defenq the Home Minister of Punjab
—but to make necessary enquiries
and inform the House at the time the
Demands of the Home Ministry are
discussed.

Shri Hathi: This Bill, moved by
Shri Yadav, seeks to delete section
109 of the Code of Criminal Proce-
dure. The Statement of Objects and
Reasons of the Bill says:

“Section 109 of the Code of
Criminal Procedure, 1898 s
against the dignity of the citizems
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of a free country. It makes un-
employment a punishable offence,
whereas the Government is not
prepared to undertake responsi-
bility for the unemployed. More-
over, it makeg punishable pnot an
offence but the likelihood of am
offence which is against the
fundamental principles of juris-
prudence.”

st wiwre W dwa o gwetr
AEEH, F1TR A 1 ATT F=W F
gmi s ivgw faw g, @ @
o @ qrgar @A §, W fao wIw
Tgar FEI | AAT w@ew s F

- -,
T3 &

Mr. Chairman: The bell is being
rung....... Now there is quorum.
Shri Hathi: The main arguments

of the hon. Mover are, firstly, that
this is against the dignity of the
citizens of a free country; secondly;
that it gives power to take security
and even arrest persons who have no
employment; and thirdly that the
powers are misused, that the police
misuse the powers in a high-handed
manner.

Of the Memberg who supported this
Bill, Shri Trividi and Shri Chatterjee
made observations not quite to sup-
port the deletion of the section.
Because they thought that there must
be some power to regulate the society.
Dr. Aney also wag not quite opposed
to giving some power to the Govern-
ment to regulate the conduct of the
society. Whatever may be the insti-
tution or organisation or form of gov-
ernment in any walk of life, some
regulatory powers are necessary to
see that the society goes on smoothly
without any danger or breach of peace.
Some Members said that sectiong right
from 107 to 111 or 117 should be dele-
ted. But the main argument that was
put forth wag that this provision of
law is being used by the police to
harass the poor people, without any
means and people who cannot explain
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their whereabouts. It would be pro-
per for me to refer to section 109
which is divided into two parts, The
first part says that whenever a presi-
dency magistrate or a district or sub-
divisional magistrate or a magistrate
of the first-class receives information
that any person ig taking precaution
to conceal his presence within the
local limits of such a magistrate’s
jurisdiction and that there is reason
to believe that such a person is taking
such a precaution with g view to com-
mitting an offence, that there s
within such limity a person has no
estensible means of subsistence or who
cannot give a satisfactory account of
himself, such a magistrate may in the
manner hereinafter provided, require
such a person to show cause why he
should not be ordered to execute a
bond with sureties for his good beha-
viour for such period not exceeding
one year. Therefore, if we look to the
section it is not that the police can
arrest anybody whom they see Shri
Chaturvedi narrated a story when
the police arrested a man who was
hiding in a tree, ultimately it came
about that the man was released be-
cause the powers are not with the
police. This is not an executive
power. This is a judicial matter. It
hag been held in a number of cases
that this section is not to be used only
for roping in somebody. That is the
gettled law of the country. Our judi-
ciary is independent. This is a judi-
cial matter, It is not an executive mat-
ter. It has to be proved that a man
was hiding with a view to commit an
offence or that the man was living
with means which he could not ex-
plain. It does not mean unemploy-
ment; that meansg some thing differ-
ent. So far as the law is concerned,
the magistrate has to take particular
care that the police do not make use
of the other branch of this section
%0 retain or rope in any person with
whom they have some displeasure and
against whom they could not prove
any offence. The law is clear. It is
the judiciary which is in charge of see-
ing that the lawg of the country are
implemented in a manner consistent
with the democratic system of govern-

Procedure
(Amdt.) Bill

ment and the rightg of the citizens. It
is not merely the executive or the
police that have got unfettered power
to rope in anybody angd put him in
jail. There may be a man arrested
by the police. But it is not that mere-
ly because he is arrested, he is asked
to give a bond. The procedure is that
he is asked to show cause why a bond
for good behaviour should not be
given. Even before, the magistrate
should have reason to believe that this
man is going to commit an offence.
Unless the magistrate is satisfied, no
order would be made and so it is not
right to say that the police can arrest
anybody.
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Coming to second part, the emotion-
al part, it is a part which would move
everybody everybody would be mov-
ed naturally when the hon. Mover
touched the finer sentiments in every
one of us. If a man is unemployed,
he is asked to go to jail—and there
are thousands of people who are un-
employed. If 109 remains ag it is,
all these people will be sent to jail
That is what he says.

Shri Heda (Nizamabad): Judiciary
at the lower levels is not independent
in every State.

Shri Hathi: He says that unem-
ployed people would be roped in. We
have to make a very clear distinction.
It is not as if a man simply because
he has no livelihood will be sent to-
jail. The meaning here is this. A man
is living in a very fine way, in a way
in which he could not normally live
unless he was earning very much;
still he is living in a pompous way.

Shri Ram Sewak Yadav: Then, the:
DSPs, Inspectors and S.Is. should go
to jail.

Shri Hathi: Supposing, he is living
only by gambling or by dealing in
stolen property or by smuggling would
be reveal his means of livelihood if
he were to be asked about it? He
would not come forward and say that
he lives on smuggling or gambling. If
he could not give out his ostensible
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means of livelihood by itself that is
no offence but when he is living in a
way in which he could live only if he
is earning quite well, by dishonest
means it is only in such cases that
this has to be used. This is a very
settled and definite law, Shri Chatter-
jee who is a lawyer of repute is not
‘here now. But I am glad that he did
not say that the courts have abused
this. I would like him or anybody to
show a single case in all these years
where a man has been detained or
arrested under section 109 only on the
ground that he was unemployed.

Shri Sarjoo Pandey:
a thousand cases,

We can cite

Shri Hathi: One might have been
suspected or it might have been appre-
hended that one was going to com-
mit an offencé, but it is a different
matter. There is not a single case
where purely and simply, on one
single ground that he had no means of
livelihood, a man has been detained
or arrested or asked to give a bond
of good behaviour. I have a number
of cases where, in every judgment, it
has been held that merely to be penni-
less or out of work is not an offence.
Many an honest man may find himself
in either predicament. If a person is
unable to prove the source of his live-
lihood, he cannot be brought within
section 109 unless there is reasonable
ground for suspicion that he is sus-
taining himself by dishonest means.
The point to note is that to have no
visible means of livelihood 1is not
offence. The question is whether he
earns hig livelihood by illegal means.
It is only to the latter that section 108
can be applied. So, in the absence of
evidence of dishonest means of exist-
ence, a person cannot be bound over.
A person who is doing no work cannot
be boud under section 109. There are
a dozen cases where courts have al-
ways held that unemployment by it-
self ig not a ground for taking the
surety under section 109,
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Therefore, I can give this categori-
cal assurance that section 109 is not to
be used, and if there are cases here
and there where that is being misused,
it is a question where we have to go
into it and see whether the powers
had been misused by the police. But
that is a different matter and that is a
question of administration. If these
powers are misused, every man has a
right to go to a court of law. Some
Members said that the magistrates are
not in several cases independent, but
then the district judges and the high
courts are independent. (Interrup-
tion). There is no question about it.
Therefore, the mere fact that section
109 is useq to take security for good
behaviour from people who have no
means of livelihood is not a correct
proposition of law. The correct pro-
position of law is that if a man has a
livelihood but cannot show the osten-
sible means of that livelihood as to
where from he gets money—

Shri Bhagwat Jha Azad (Bhagal-
pur): We agree with you, but what
we say is that the police does not in-
terpret it as you are doing.

Shri Hathi: That is the interpreta-
tion given by all the courts of law.
(Interruption). Therefore, the ques-
tion is, if the police misuse the power,
it is a matter not for repeal of the Act
but for improving the administration.
(Interruption). Supposing, for exam-
ple, in a genuine case where a man is
out to commit a murder of somebody
—taking a hundred per cent sure case
—or a man is found roaming about a
certain place with a view to commit
theft and if in that one case the police
has got this information and if they
have not got the power to arrest and
take the man before the magistrate,
how will you stop this crime? There-
fore, this is a measure for preventing
a crime. I agree with the point that
if the power is misused, it has to be
lookeq into, but the remedy is not by
repealing the provision. (Interrup-
tion).
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[MR. DEPUTY-SPEAKER in the Chair].
16.25 hrs.
Mr. Deputy-Speaker: Order, order.

Shri Hathi: If you repeal it, there
will be no power with anybody to pre-
vent an offence, and I am sure that
everybody who has spoken has been
in favour of giving some powers to
prevent offences. Where powers are
to be given to stop offences or to pre-
vent offences, nobody is opposed to it.
All that has been said is that this is
being misused. The powers should not
be misused, but that is a different
matter.

Now, I shall read section 110. It

says:

“A person who is by habit a
robber, house-breaker, thief or
forgerer, or is by habit a receiver
of stolen property knowing the
same to have been stolen....”

This ig the provision of section 110.
If you do not give the authorities the
power to deal with these jcople, what
will happen? Of course, we want
freedom and we want the people to
express themselves and to behave as
they like, and we are for the dignity
of the person. I personally do not at
all say that the movement of a man
must be restricted. OQOur Constitution
provideg liberty and we also respect
the dignity of everyone of us. But we
cannot say that the society is free of
people who are given to commit
crimes. If we have not even the
powers to deal with these people, then
there will simply be inaction of law
and order and there will be nothing
to regulate the society and nothing by
which we can prevent, the offences.

As I said, if a man happens to be
unemployed, that by itcelf is no
offence. There are certain other
things to be collected. Then, it is not
that the police can simply bring a
person to the magistrate for orders.
He has to satisfy himself. Shri D. C.
Sharma asked how is one to know the
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intentions of the man. It is not a
question of knowing the intentions
merely with a divine power; the
magistrate has to record the evidence
which the man produccs and after the
evidence is recorded and he is satis-
fied, then only he issues the order, but
before that, there is a procedure pres-
cribed, and that is, he is bound to issue
a notice to show cause why the per-
son should not be bound, If the cause
is shown, then there is no question of
his being bound down by any bond of
security. If the man cannot give suffi-
cient reason for his movement, for his
doing certain acts, then only, if the
magistrate is satisfled, this section is
to be used.
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Therefore while I would agree that
the powers should not be misused, I
cannot agree to the deletion of section
109 by itself. Then there are so many
other sections which will also have to
be recast. If you say that section 109
is misused, you can as well say that
sections 110, and 112 and so on are all
being misused. Therefore, something
has to be done. But I may say that
we have already referred the whole
of the Criminal Procedure Code to the
Law Commission; they are examining
it. Looking to the present state of
society, we have even to include cer-
tain offences called social offences. We
have referred the whole thing to the
Law Commission and whatever ig con-
sistent with the present state of
society, will be done. Now, as we are
moving further and are developing,
it 13 not simply a question of crime;
there is a background to the crime and
more of social crimes are coming. For
that also we will have to see what
could be done. Ag I said earlier, we
are also thinking of dealing with
social offences. These offences are
more dangerous to society in a deve-
loping economy.

We are referring jt to the Law Com-
mission to suggest what amendments
should be made looking to the needs
of the society at present.

So far as this Bill is concerned, I
am not agreeable to deleting section
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109 alone. I would, therefore, request

Mr. Yadav, who is otherwise a rea-

sonable person, to agree to withdraw
this Bill.
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Mr. Deputy-Speaker: I ghall first
vut the amendment tp the vote of the
House. The question is:

“That the Bill be circulated for
the purpose of eliciting opinton
thereon by the 1st August, 1965".

The motion was negatived.

Mr. Deputy-Speaker: Now I shall
put the main motion. The question
is:

‘“That the Bill further to amend
the Code of Criminal Procedure,

1898 be taken into consideration.”

The motion was negatived.





