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[Mr. Spe,kel'l 
Act, 1934 (32 of 1934), this House 
approved of the Notification of the 
Government of India in the Minis-
try of Commerce No. S.O. 3460, 
dated the 11th November, 1966, 
increasing the export duty levi-
able on tea," 

The motion was adopted. 

13.10 hrs. 

CONSTITUTION (TWENTY-THIRD 
AMENDMENT) BILL 

Mr. Speaker: Shri Chayan. 

Sbri S. M. Banerjee (Kanpur): On 
a point of order. 

Mr. Speaker: Let him mOVe tbe 
motion, first. 

The Minister of Law (Shri G. S. 
Pathak): Sir, On behalf of Shri Y. B. 
Chavun I beg to move: 

"That the Bill further to amend 
the Con,titution of Indio. be taken 
into consideration." 

The Minister of Parliamentary 
Affair. and Communications (Shri 
Satya Narayan Sinha): No time has 
been allotted to this Bill; this matter 
did not come up before the BAC. I 
therefore request you to take the sense 
of the House how much time. the 
House would like to have for this Bill, 
because there is a special voting for 
this, and the approximate time'may be 
fixed so that hon. Members must be 
informed to be present here in the 
House. 

Shri S. M. Baaerjee: Sir, in this 
connection, may I remind you that 
this is a most controversial Bill; the 
purpose for which this question has 
been asked is. because they are short 
of men. 

Mr. Speaker: Whether they arc 
whort of men or not is not the concern 
now. The question before the House 
is, how much time should be given. 

Sbri S. M. Banerjee: Three hours. 

Mr. S~er: If he is satisfied if I 
give three hours, all right. 

Shri S. M. Banerjee: Yes, Sir. 

Shrl Satya Naray... Sinha: We 
agree; we shal] keep up to that. 

Mr. Speaker: Shri Banerjee has 
proposed it and I have accepted it. 

The Mlnlster of State in the Depart-
ments of Parliamentary Mairs and 
Communications (Shri Jaganatha 
Rao): The voting will be at 4 O'clock. 

Mr. Speaker: Yes; the first voting. 
It 1S only the approximate time. 

Sbri G. S. Pathak: M..r. Speaker, 
Sir, this Bill has become necessary 
because of certain constitutionaJ nc-
feds discovered in the appointmenL; of 
district judges and in the orders of 
transfers relating to district judg~. 

and the Supreme Court has iri two 
decisions laid down the law which 
would apply not only to those district 
judges who were concerned with thosl' 
cases but also with other district 
judges because the Supreme Court 
has given a declaration of law which 
would apply to all cases. 

This Bill does not efl'ect any change 
in the substantive provisions of any 
article of the Constitution. It merely 
seeks to validate the past appoint-
ments of the judges and the Judg-
ment~ and orders of transfer, and it 
really implements the two decisions Of 
the Supreme Court. Those who were 
found not eligible fOr appointment by 
the Supreme Court under the Consti-
tution are excluded. Their appoint-
ment. are excluded from this Bill; 
only their judgments are sought to be 
validated. 

Before I proceed further, may 
invite the attention of the hon. Mem-
bers of ';"'1is House to thP relevant 
articles 0; the Constit ution which 
created the dlll1cuity and which were 
the subiect-matter of the Supreme 
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Court decision? Article 233 (I) reads 
.as follows: 

"Appointments of persons to be, 
and the posting and promotion of, 
district judges in ony State shall 
be made by the Governor of the 
State in consultation with the 
High Court exercising jurisdiction 
in relation to such State," 

Now, the question arose whether 
.election by a committee in which 
there were to judges and the judicial 
secretary would be a consultation 
within the meaning of article 233 (1) 
even though the High court may hav~ 
sent the list prep3red by the selection 
committee to the Governor. That was 
one question, ThE' other question was 
whether the ward "posting" would 
cover the case of transfer. The con-
troversy was that "posting" meant the 
first posting after the appointment; 
that it does not mean any order of 
transfer which may take place after 
the first posting, That was the second 
~ontroversy. 

Clause (2) of article 233 reads as 
follows: 

HA person not al'l'eady in the 
service of the Union Or of the 
State shall only be eligible to be 
appointed a district judge if he 
has been for not less than seven 
},<!ars an advocate or a pleader 
and is recommended by the High 
Court for appointment," 

Therefore, for direct recruitment frOm 
the Bar, the recommendation by the 
high court was essential. If the han, 
Members will kindly refer to article 
236, they will find that the expression 
"district judge" is of a very wide im-
port an(l' it includes seve'fsl kinds of 
jud~,'s. Article 236 reads thus: 

"In this Chapter-

(a) the expression "district 
judge" includes judge of a city 
civil court, additional district 
judge, joint district judge, assis-

tant dist.rict judge, chief judge 
-of a small cause court, chief 

"residency .. aalstrate, a4d1tlonal 

chief presidency magistrate, ses-
sions judge, additional ~sessTons 
judge and assistant sessions 
judge;" 

Article 235 would also be necessary; 
the control over distriCt courts and 
courts subordinate thereto including 
the posting and promotion of, and 
grant of leaVe to, persons belonging 
to the judicial serviCe of a state and 
holding any POst inferior to the post 
of district judge shall be vested in 
the high court, Therefore, if the word 
'·C'ontrol" includes transfeT, then trans-
fer could be made only by the High 
Court, If the word "posting" in article 
233 did not include transfpr, than th~ 
GovernOr could not pass an order 
of transfer, It can on'y be the High 
court which could pass an order of 
transfer. because the power of ('ontrol 
over district courts belong. to the 
high court. That w., the second oon-
troveTsy. 

In April, 1953, the Government 
mad. n~les purporting to act under 
article 309 for the appointment of dis_ 
trict judges in both the cnses, viz" 
where promotions had to be made 
fTom the subordinate judicial service 
and where there was going to b<> 
direct recruitment from the Bar, 
Under these rules, a selection commit-
tee was apPOinted consisting at two 
high court judges and the judicial 
secretary of the Government, That 
selection committee had to make a 
selection not only for promotion from 
the subordinate judicial service to the 
post of district judges but alW for 
direct recruitment from the Bar, The 
selection committee had to place the 
Jist of candidates selected before th" 
High court, and the High court had 
to transmit the tist to the Governor' 
who had to make the appointment, 
This Was th~ procedure, 

One Chandra Mohan, an ofllcer be-
longing tn the judicial service, filed a 
writ petitiOn in the high -court chal-
langing the validity of these !,ules, and 
his case was that the consulatiOn with 
the selection committee did not amount 
to eonsultation with the High court; 



7137 Constitution DECEMBER 3, 1966 (23rcl AmO.) Bill 723& 

[Shri G. S. Pathak] 
that it should be the entire high courl 
which should have consultation wit!! 
lhe Governor. That was the pain I 
raised. The High court upheld the 
validity of the rules presumably on the 
ground that ultimately it was the high 
court which sent the list and that in-
volv!"i approval. But Chandra Mohan 
took the matter to the Supreme Court 
in appeal. The Supreme Court said 
that the selection committee is not a 
substitute for the Hfgh court and 
therefore these rules are invalid both 
und.,.,. article 233 (1) and article 
233(2) . 

8hri Tyagi (Dehe., Dun): Were till' 
two judges of the committee nomi-
nated by the High court's Chief Justice 
Or by the Gove,nment themselves? 

8hri G. 8. ('alhale It must have 
been done with the consent of the 
High court; tncy must have been no-
minated by the High court. I find 
from the judgement of the Supreme 
Court that even approval is mentioned 
while transmitting; yet the Supreme 
Court holds that this is not consul-
tation with·· the High court. The:·e-
fore, theSe rules are void and conse-
quently all appointments made under 
these rules are void. That is what 
the Supreme Court said. 

May I, with your leave, read just 
a few lines from the Supreme Court's 
judgement which will emphasis the 
point that I am making? 

"For the foregoing reasons, we 
hold that the rules framed by the 
Governor empowering from the 
recruit District Judgrs from the 
judiCial officers are unconstitu .. 
tional and for that reason also 
the appointment of respondents so 
and so was bad." 

The operative part of thE' judgment 
says: • 

"In the result, we holcl that the 
UP Hil(her Judicial Service Rules 
providing for the recruitment of 
District Judges are constltution-

ally void and therefore the appo-
intments made thereunder were. 
illegaL" 

This is not a decisiun which operates 
only bet ween the parties or which 
governs only the persons whose appo-
intment was challenged in this case. 
This is a declaration of law made by 
the Supreme Court which will apply 
to all cases where c()nsultation in the 
sense defined by the Supreme Court 
was not had. 

I shall read a few more lines from 
this judgment because there is some 
misapprehension about what the 
Supreme Court laid down and which 
made this Bill, to use the language 
of Mr. Banerjee, controversial: 

"We WOUld, therefore. hold that 
if the rules empowered the Gov-
ernor to appoint a person as Dis-
trict Judge in consultation with a 
person or authority other than the 
High Court, the said appointment 
will not be in accordance with th .. 
provisions of article 233 (1) of the 
Constitution. 

While constitutional provisions 
say that the Governor can appoint 
District Judge. from the servIce 
in conSUltation with the High 
Court, these rules say that the 
Governor can appoint in consulta-
tion with the Selection Commit-
tee, subject to a kind of veto by 
the High Court, which may be ac-
cepten or i,a:nore::i by the Gover-
nOT. 

The position in the case of Dis-
t!"ict .Judges recruited directly 
from the Bar is worse. Under 
a!"ticle 233 (2) of the constitution, 
the Governor can only oppoint 
advocntes recomm€'nded by the 
High Court to the said service"-
i.£1. not recommE'nded by the SelC'c~ 
finn Cornmitt£>(>. 

Tho result is f.hat all the appoint-
ments whirh w(>re mane without con-
sultation with tho High Court, whether 
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from the Bar or from the judicial ser-
vice, are unconstitutional. Further, all 
judgments given by them would be a 
nullity and would have no legal effect. 

After this, a question arose in the 
Allahabad High Court whether the 
judgments given prior to the date 
when the Supreme Court made the 
law clear were not binding upon the 
citizens. The full bench sat to decLle 
this 3:ld there was a conflict of view. 
One judge said that even though the 
judgments were pronounced before 
the declaration of law by the Supreme 
Court, i.e. prior to 8-8-86, the judg-
ments would be a nullity. 

Shrj S. M. Ranerjee: Which was 
the case? Jaikumar case? 

Shrl G. S. Pa· ... ak: Yes, that i< 
the only full bench ca.;e. But the ma-
jority Of the judges said that during 
the time when a judge functions under 
colour of office and he is a de facto 
judge and the defect in appointment is 
not exposed-to use the language of 
the judges-the judgments would bind 
the citizens. This had to be considered 
along with a decision of the Supreme 
Court which said that. .. 

Shri S. M. Baner.lee: What was that 
case? 

Shri G. S. p •• thak: It was J. P. 
Mitter's case. The dispute in that case 
was what would happen to the actions 
of a judge who has exceeded the age 
of superannuation. This was in 1965. 
The Supreme Court held as follows: 

"Tf the decision of the Presi-
dent goes against the date of birth 
given by the appellant, a serious 
situation may arise, becaUSe the 
cas 0 s which the ~aid judge might 
have determined in the mean-
whil<:- would have to be reheard, 
for the dis,bility imposed by the 
Conotitution when it provides that 
n iudgp. cannot act as a judge 
atter he attains the Rge of super-
annu~tion will jntTonUCe a con-
!l;titutjon~l invaliciity in the deci-
sionp; of the judge." 

Bit! 
Leave for appeal to the Supreme 
Court has been granted in that full 
bench case and the matter will be 
coming up before the Supreme Court. 
Either the appeal has been filed or ia 
going tu be filed. 

I wish hon. members to bear in 
mind the date 8-8-66. Prior to that 
date, the question would arise whe-
ther the majority view ta'ken in the 
full bench case is correct or not. If 
that majority view is upheld by the 
Supreme Court,. the judgments prior 
to 8-8-66 might remain valid. But 
after 8-8-66, when the defect was ex-
posed and when everyone knew that 
there was no consultation with the 
High Court as required by the Con-
stitution, their judgments would not 
be valid. There should not be any 
dispute about it. 

Shri Tyagl: Why were they alww-
Cd to- sit after that date? 

Shrl G. S. Pathak: Because the 
courts will have to function with th .. 
aid of the judges. The courts could not 
remain empty as there would be nu-
merous cases to be decided. So far a. 
the latter part is concerned, it is 
necessary to validate the appoint-
ments whenever made since 1954 be-
CBUSe if the appointments are in~alid, 
they could not pronounce judgments 
even after 8-8-66 and flve of the.e 
Judges are in the High Court today. 
They were appointed there because 
their appointments as Di~trict Jud.f!p.~ 

wen' valid. Thi~ ip; the po~ition. 

In order to remedy these defects, it 
bE"came- ne('('~sary to valin ate only the 
appointmcntF; Rnn judff1Tlenh. It i~ not 
as if this Bill wants to introduce any 
chfmp:p in the Jaw ~ayinf:! that such 
appointmpnts ~h()uld be mnde in fu-
ture algo. New ru'es wil1 have to h~ 
made for the new appointments. By 
thi, Bill. I am merely having tho vall.· 
dation of the appointments made prior 
to the R~h Au~ust, 1966. and also vali-
dation of judl!ll'lpnts ami all acts dono 
hy thr.r jud~r': nothin~ further. I 
rtloc::o want that the trAn~1er!'i shoulr! 
a11=:0 hp validated, bpcau~p insteari. of 
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[Shri G. S. Pathak] 
the High Court the Governor made 
transfers. That was another decision 
of the Supreme Court in w'hich the 
Supreme Court held that the word 
'control' includes 'transfer', the word 
'posting' does not include 'transfer'. 
This is the position. 

Now, so far as the factual position 
is concerned, I may be permitted to 
mentio.l it before the House. 

Shri Nath Pal (RaJapur): Ho'''' 
many judges are affected. 

Mr. Speaker: The hOI:. :.1.e11l0c,· 
wants to know how many judges are 
affected. 

Sbrl Nath Pai: He i> putting all 
appearance as if the entire judiciary 
has collapsed. 

Shri G. S. Pathak: It is precisl'Jy 
for this purpose that I am stating what 
is the actual position prevailing. 

Sbri Nambiar (Til'llchirapalli): }lo"; 
can such a glaring mistake creep in? 

Sbri G. S. Pathak: The glaring 
mistake was cummitted not only by 
the Government but also by the High 
Court. Both of them were working 
together and they were working in the 
belief that when the Selection Com-
mittee prepares the list and makes 
the selection, the High Court should 
he d~med ;to have approV'ed the 
sJeclion and therefore there was in 
consultation with the High Court. 
That is how this mistake has been 
continuing since 1954. No one raised 
the question in any court. 

8hri Nath Pal: This is in your own 
Slate, not everywhere. 

Shrt G. S. Pathak: There are 
several States. In Rajasthan a Selec-
tion Committee was appointed con-
si.ting of the Chief Justice, the Ad-
ministration Judge and another nomi-
nee of the Chief Justice. A writ was 
ftled in the Rajasthan High Court. 
There also the matt .. is under d\8-

pute. The matter now is in the Sup-
reme Court and, if my information i. 
right, the case has not been taken up. 
I haVe been informed that it is pro-
bably because this amendment is 
pending here. Now, aa the State Gov-
ernments were written to, after this 
decision of the Supreme Court, and 
we found that there are two appoint-
ments which might also be defeated, 
in Mysore-the Chief Justice's own 
appointment and one more. That is 
my information. So far as the ques-
tion Of transfer is concerned, almost 
every State has asked for the amend-
ment of the Constitution so that the 
orders of transfers might be validat-
ed. That is the position. 

Shri Namblar: Tlw cntirf' ialls ,,:PI 
have to be 1hrown open. -

Shri G. S. Path·.t\;;: Yes, yes; if 
there is no validation. That is why 
we have brought in this validation Bill. 

Mr. Speaker: There are those that 
have been sentenced to death and 
hanged. 

Sbri G. S. Pathak: I may intorm 
the han. Members thut numerous peti_ 
tions by way of writ have been filed 
in the High Court and in one petition 
bail application has been allowed in 
a capital sentence caSe because the 
de"t>' .'ontence will be invalid by 
reason of defective appointment. 
Numerous cases are pending there. 

An hon Member: Who is respon-
sible? 

Shri G. S. Pathak: Whoever may 
be responsible, the people should not 
sulfer because, if this mistake con-
tinues since 1954 and both the High 
Court and the Governor had been act-
ing under a misapprehension about the 
validity of their laws then, in that 
case, you cannot say that this was 
som~thin~ deliberate or done for any 
ulterior purpose. 

Sir, you wanted some informatloR 
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from me. I have taken iruormauOll 
11'oln the U.P. Government. There are 
30 promutees selected by the Selec-
tion Committee in the years 1954-57 
and 11 by duect recruitlnent in those 
years. Then there are 29 promotee. 
on recommendation of the Administ-
rative Cummittee of the Judges. 
Please remember that the Administra-
tive Committee of the Judges to which 
lhis work of consultation might have 
been entrusted would be as legally 
bad as any other Selection Committee, 
because according to the decision of the 
Supreme Court there must be selec-
tion by the High Court. As 1 said, 
there al'C 29 promotees on recomen-
dation of the Administrative Commit-
tee in 1961 ,md 1963. There are 116 
promotees un recommendation of or in 
consultation \vith the Administration 
Judge alone. Then there IS another 
group of cases where about 100-1 
cannot giv(~ YOIl the exact figUl'l€'-
j udges wer~ not appointed in the usual 
way by th~ Selection Committee but 
powers of Sessions Judge were confer-
red upon these judges under the Cri-
minal Prod ucedure Code and then on 
the recommendation of the Adminis-
tration Judge they were treated aH 
District Judges-'treated' in the ~ens~' 

that though con"tUutionally they 
would not be District Judges every-
one r.onsidererl them to he District 
Judges because they acquired th,· 
powers of Sessions Judges on the re-
commendation made by an Adminis-
tration Judge. 

It is not a question of numbers. Even 
if ten judges were involved, they must 
have delivered numerous judgments 
since 1954 and 1957. It is not a ques-
tion of appointment of one judge, two 
judges or a hundred judges. The 
judgments would be not only in civil 
casE'S where decretal monies must hav£> 
been paid, properties must have 
changed hands, rights must have been 
detennined and all those judgments 
will be set aside and titles unsettled 
and in criminal cases where people 
haw suffered punishment and sen-
t"",ces have been executed .... 

Shrl Nath Pal: YOII are tryIng 10 
impress the House by creating the 
bogey of invallation of judgements ... 

Bill 
-Shri G. S. PatwII<:! wlll kll you 

about the consequences and then .it 
down. t"leaSe conslO,er the consequen-
ces i1 you do not vahdate the past 
appointments Ilnd past judgmenta and 
orders 01 tranfer. All ca£cs will be 
re-heard. Certainly, judgments after 
8th August, 1966 will have to be vllcat-
ed. Prior to that the judgment. will 
have to be vacated if the Supreme 
Court accepts the earlier decision in 
J. P. Milter's caSe or the dissenting 
judgment in the Full Bench case of 
Allahabad. These writ petitions are 
hanging over the heads of these judges 
like Damocle's sword. They do not 
know what would happen to them. 
The number of cases to be re-heard 

, would be numerous, properties would 
have changed hands and so on and 
so forth, as .1 have already stated. 
There" may be numerous cases of 
damages against the Government 
itself on th~ ground that it was the 
Government's agent, who was not a 
District Judge and who could not be 
protected as a District Judge, who 
was responsible for all these change. 
in the titles, imprisonment etc. etc. 

So far as the Judges are concerned. 
without the removal of this uncertain-
ty it is not possible ihat the judiciary 
in that State can function properly. 
That is the position. It is very easy 
to say that the High Court was wrong 
or that the' Governor was wrong and 
so on and so forth. but look at the 
inconvenience and hardship which the 
people will wlfer; look at the very fact 
that so many ca~p~ which" were decid ... 
ed si'l(,C' 1954. \z..'ill have to be decid-
ed again. This is the position. 

ShrI D. C. l-Iha....... (Gurdaspur): 
Have :Vf)11 "H""'r been a Judge of the 
Supreme Court? 

Sbrl G. S. Patbale: I ."hmit that 
this Bill should be aproved by the 
Housp unanimou~ly. 

Mr. Speaker: Mot.ion moved. 

"That tho Bill furtner t<l amend 
the Constitution of India, be V~ 
taken into consideration." 
Sbrl S. M. Banet'jee: On a point of 

order, Sir. I tabled a motion under 
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(Shri S. M. Banerjee) 
rUle 184 that the Attorney General 
should be summonded and should be 
asked to address this House under 
article 88 of the Constitution. 

Mr. Speaker: I hao;e got his mohun 
all right and I will put it before the 
House. 

8hri 8. M. Banerjee: 1 have a \Joint 
of order on how it could be rejected. 

Mr. Speaker: I am allowing it. I 
have not rejected it. 

I Shri S, M. Baaerjee: It W"S not 
I circulated. 

Mr. Speaker: I have go'. it 3Hd I 
! am allowing it. 

Shri S. M. Banerjee: Are you al-
lowing the first motion or the second 
motion? 

Mr. Speaker: I ~m allowing the 
tirst one. The second was barred, but 
the second one also I will allow. I 
wilJ waive the delay. Now, has he a 
point of order? 

Sbri Nambiar: The point of order 
was about the admission. Now that it 
has been admitted, there is no point 
of order. 

Mr, Speaker: There i3 a ;notion uy 
Shri Yashpal Singh saying that the 
debate on the Constitution (Twenty-
third Amendment) Bill, 1966, be 
adjourned. Is he moving it? 

Shrl Yashpal Singh (Kairana): 
am moving No.4 which says that the 
Bill be circulated for t he purpose of 
c1idting opinion thereon by the 31st 
March. 1967. 

Mr. Speaker: That will come Hfter-
wards. So. No.5, he i, not moving. 

Shri Yashpal 'lingh: No. 

Mr. Speaker: Then comes Shrl 
Banerjee's motion that the House 
resolvc~ that the Attorney General' be 
5ummonf'd to LOK S:1bh3 to give his 
opinion on the Constitution (Twenty-
third Amendment) Bill. 1966. and 

Government should take necessary 
steps in regard thereto. Is he moving 
it? 

Shri S. M. BaDerjee: I am moving 
it. 

Mr. Speaker: l'hen, there js one 
motion by Shri Yashpal Singh saying 
that the Bill be refered to the Supreme 
Court for its opinion. Is he moving 
it? 

Sbrl YashpaI Singh: I am "ot 
moving that. 

Mr. Speaker: Then there j, another 
motion by Shri Banerjee saying that 
the Bill be referred to the President 
for obtaining the opinion of the 
Supreme Court. Is he moving it? 

Shrj S. M. Banerjee: Yes, Sir; I 
am moving it. 

Mr. Speaker: Then, Again Shri 
Yashpal Singh's motion that the Bill 
be circulated for eliciting opinion 
thereon. 

Shrl Yashpa! Singh: I am moving 
it. 

Mr. Speaker: Ail these will be 
treated as moved. 

Shri S. M. Banerjee: I beg to 
move: 

(I) "This House resolves that the 
Attorney-General be SUDl-
moned to Lok Sabha to give 
his opinion on the Constitu-
tion (Twenty-third Amend-
ment) Bill, 1966 and Govern-
ment should take necessary 
steps in regard thereto." (6) 

(ii) "Thi!'; House resolves that the 
Constitution (Twent~,-thirrl 
Amendment) Bill. 1966 be 
referred to the President lor 
obtaining the opinion of the 
Supreme Court under afl:C'Je 
143 of the constitution on the 
following question of law:-
Whether the ju~goments and 
order. passed by the District 
Judges appointed by the 
U.P GovernmC"nt wherE" 
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appointments have been 
declared ultra vires by the 
Supreme Court in a recent 
writ petition are valid or 
not." (7) 

Shri Yashpal Singh: I beg to move: 

"That the Bill ·be circulated for 
the purpose of e'iciting opinion 
thereon by the 31st March, 1967." (4) 

Mr. Speaker: All these motions are 
before the House. We will have a 
discussion on them; I will heaT the 
Members and then I will put them to 
the vote of th~ House. Shri Nath 
Pa, ../~ 

Shri Nath Pai: Mr. Speaker, I was 
a little distreSSed to listen to the 
presentation of his ,'ase by the Law 
Minisfer, 

Shrimati Renu Chakravartty (8a"-
raokpnre): It is an understatement. 

Shri Nath Pal: Yes. I was deeply 
di~trp.s~ed. I should say, be(~8USe in 
the fl"st place he has not missed 8 
siug'r opportunity to mis-state th~ 

1m',; of the land. I nm 50rry that in 
hi~ {'agerncss to persuade the House 
to """copt (he Constitution (Amend-
men!) Bill ahout' which I doubt if he 
himsl'It' is fully convinced, hE' has 
trierl (0 raise (he bogies of all kind-
of dangerous consequences that may 
follow. He has tried to refer to the 
hardships of the people that may re-
sult it this amendment is not rushed 
through. I am afraid, the people'. 
lot under his party's rule ha. been 
of hardships; so. his shedding tbes .. 
tears ahout the so-called hardships 
w€"re ,.ather crocodile tears. 

Shrl D. C. Sharma: No, no. 

8hri Nath Pai: should like to 
point out to you, Mr. Speaker. first 
the statement of objects and reuono 
where he states:-

"As a result of these judgement, 
a serious situation has arisen 
because doubt has been thrown 
on the validity of the judements, 

Bill 
decrees, orders and sentence. 
passed or made by these district 
judges and a number of writ peti-
tions and other cases have already 
been filed challenging their vali-
dity. The functioning of the 
district courts in Uttar Pradesh has 
practically come to a standstill." 

I beg to submit that both these 
statements are far from being aecII-
rate. I am afraid, he should not take 
my statement remiss if I say that 
both these statements are not only 
exaggerations but both the statp-
ments are untrue. Seldom has tne 
statement of objects and reasons been 
couched m such lOOSe terms which is 
so far removed from the reality thaI. 
prevails in UP. 

}'irst of all I would take the 9tat,,-
menl that the functioning of the dis-
trict courts in Uttar PradeSh hu 
practically come to a standstill. Is 
th.t really so'! 

13.47 hr •. 

rSHln SH,\M LAL SARAF in the Chair] 

According to the facts which he later 
on supplied to this House, the ligures 
whiCh he gave to us, it is only a eel'-
tain number of appointments which 
have been invalidated. It is not the 
entir~ district judiciary of UP that 
has been paralYsed as he souJ!:ht t" 
make out. It is only a certain num-
ber and, if I am right, it is only II 
judges, out of which four were direct 
parties to these cases, who have bo!eD 
directly affected. 

1 think. the law of the land &Is" 
he has mis-stated. I should here 
like to say that when he said that the 
judgements" decrees, ordera and sen-
tences passed by these judges. whose 
appointments have been held irregu-
lar. are also invalid, I was deeply 
embarrassed to hear an eminent law-
yer like him and the Law Minister 
of India makin, such a wide ,anel 
sweeping statement. 

What is the law with regard to a 
judgement paaaed by a juqe ~ 
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appointment subsequently comes to 
be invalid? Is the Jaw as he stated 
"r is the low somethin!! different? 
He has quoted Justice Mitter's case. 
I think, he knows the case of justic,' 
Ramachandra Iyer. Justice Rama-
chandra lyer continued to be in the 
High Court of Madras on thE> false 
pretense that he had not reached the 
retiring age. He continued to deliver 
judgments, hear case and pass orders 
in the court. When his younger brother 
had completed and celebrated his 
sasthiabdapoarthy, the elder brother 
was still 58 years of age. This matter 
was brought to the notice of this House 
and the necessary proceedings were 
taken Later no, Justice Ramachandra 
lyl'I' had to retire. 

I do not go into this sad episoc1e. 
It was a lamentable lapSe on the part 
of a man who was not qualified but 
who continued to cling to office. This 
is a malady which is not only limi· 
ted to High Courts. We "ee its bla-
tant example on thf' Trensury Ben-
ches every cl"y. But you know, lIdr, 
Chairman. and the Law Minister 
ought to know that the judgements 
passed by him were not invalida-
ted. In a collateral proceedinp,s judge. 
ments cannot be invalidated. It Is 
only when a quo warranto has been 
laken the judgement can be vitiated. 
not subsequently if the Judge has 
acted defacto. I think, I am quoting 
the law here correctly. It is the majo-
rity judgement in the Allahabad High 
Court that accept where the judges are 
directly parties as to their appoitment 
or as to their character when the 
judgements can be vitiated. in colla-
teral proceedings where the appoint-
ment is not question .. 

Sbrl G. S. Pathak: That is only one 
proposition. There was another pro-
position laid down by the High 
Court whiCh you will kiodly read. 

Shri Nath Pal: I will. I say the 
law of this country is very sound, It 
bases itself on the law and practice 
In thp United Kingdom. The practice 
in the United States of America and 

Canada, where we follow the baais of 
the common law, is identical that the 
judge's appointment may be subse-
quently found to be inValid, uncon-
stitutional Or illegal, but you cannot 
invalidate--how can you?-the crimI-
nal proc.eedings in which a death 
sentence was passed against a crimi-
nal offender. But is it possible, there-
fore, to restore the man to life? No. 
This judgement, whatever the valida-
tion or invalidation of the particular 
appointment. stands. That is the law. 
1 do not think that he should haY"~ 

stated that every judgment has been 
vitiated. It is not so; it remains 
valid, That is a very clear law, 

He quoted the majority judgment 
in the Allahabad High Court; he tried 
to fight in the House to get his amend_ 
ment 3ecepted by saying that one 
judge has dissented and he has cast 
some doubts with regards to the vali-
dity of the judgements, orders and writ 
petitions heard by these judges. I 
want to take a very serious point :o:t.fter 
telling him that it is far from being 
fair to the House, it is almost irrespon-
sible to state ...... . 

Sbri G. S. Patbak: If you will 
allow me, I would like to say 1 his. I 
have very clearly stated that, efler 
the 8th August, when the SupTeme 
Court delivered the judgment, the 
position will be very different be-
cause the law was made clear that 
the defect in the appointment was eX_ 
posed.. The controversial Rrpa is only 
prior to 8th August when it was not 
known whether the appointments 
were valid Or not and the full Bench 
was roncered with appointments prior 
to 8th August, prior to the exposure 
of the defert 

Sbrl Natb Pal: The general proposi-
tion which I tried to make has been 
upheld in tbls case. I could not get 
an ensy reference from the library. 
It i. sO difficult to get quick referen-
ce!l when you need from time to tim~. 
and when you have to confront an 
eminent lawyer like the Law Mini.-
ter. The principle underlyini them 
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has been applied to certain cases. 
think I wanted this case of Pullan Be_ 
harl. Kink Emperor, 15 Calcutta 
Law Journal full bench judgment. in 
which a similar question had com .. 
and it is well established. I would 
like you to help me to lIet that re-
ference and 1 would read YOU tne 
relevant chapter about it. 

Mr. Chairman, why do all these 
things happen? I would like to draw 
his attention because this a deeper 
malady. You say that appointments 
have been made wrongly. It I.. 8 

constant practice in U.P. and in some 
States, I know. unfortunately, to 
tamper with the mdependence at the 
judiciary by tampering with the aP-
pointments. Mr. Chairman. I am quite 
sure you have seen what the Law 
Commission had to say about this. The 
malady begins with the tampering of 
apPointments. This is not accidental. 
The present executive has made it a 
practice. has made a virtue of it. This 
'has been a thorn in the flesh of inde-
pendent judiciary. They have tried to 
control it by having hand-pkked men 
to fill the vacancies. I would like t() 
say this. At the opening of the Sur-
reme Court Chief Justice Kania hael 
this to say ~bout this pernicious prac-
tice. It is this practice that a Selec· 
tion Board was created in U.P. con-
sisting of the Judicial Secretary an<.l 
two judges. He could not give 8 cate·· 
gorieal reply whether the High Court 
Chief Justice was consulted, He saia, 
'yes', but it was such a mild 'yes', an 
unconvincing 'yes'. That made it 
very clear ...... (Interruptions). l~ 

can be mild and also true. 

You can say that ht> WflS embarrsa-
sed h" the question of Mr. Tyagi who 
asked· whether the Chief Justice hatl 
been consulted with regard to thl' 
choice of the two judges who were t() 
be the members of the Selection 
Board. What do we find, Sir? Thl~ 
is how this pernicious practice conti-
nues, 

I am now quoting: 

"In order that the Supreme 
Court may have th.. full assia· 
tance in its work, the High 
Courts will have to be strong in 
their personnel. For some years 
before 947, there was a policy 
to appoint members of dillerent 
communities, in some pproportion 
in the services including th(! 

High Courts. in theory, it aIJ-
pears to be now accepted that ap-
poin tments will be only on 
merits. The policy, however, does 
not appear to have been com-
pletely abandoned. We hope 
that political considerations will 
not influence the appointments to 
High Courts." 

I want to remain him against of thiR 
malady. In the Law Commission they 
have pointed out this. J am readin.r 
from the Law Commission's Report, 
from page 69. What is this glarin)l 
indictment against the practice of the 
executive, about the apPOintments at 
hand-picked men, ineligible men, sub-

men? (Interruptians). 
-Shri G. S. Pathak: Is it the first 

Report? 

Sbri Nath Pai: This is "ReJorm of 
Judicial Administration, Vol. 1, Chap· 
ters 1-29, page 69. 

Shrl G. S. Pathak: I was probably a 
party to it. 

Shri Natb Pai: I would read here: 

"The almost universal chorus 
of comment i!; that the select!on~ 
are unsatisfactory and that they 
have been induced by executivP.' 
influence. It has been said tb. f. 
these selections appear to havt" 
proceeded on no recognizBhle 
principle ~nd seem to have been 
made out of considerations of 
political expedil:mcy or,.regiori81 ')t 
communal sentiments. 

Finally I will Say this. This wu' 
what the former Chief JustiCe 01. I'llii ... 
had said: 

"The Chief Minister nOw has 
a hand, direct or indirect, in the 
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matter ot the appointment to tho! 
High Court Bench. The inevita-
able result has been that the 
High Court appointments are not 
always made on merit but on 
extraneoUs considerations of com-
munity, caste; political affiliations, 
and likes and dislikes have a free 
play. This necessarily encoura-
ges canvassing which. I am .om 
to say, has become the order of 
the day." 

This is the underlying malady 
with which we are confronted. Now 
he wants to get an amendment pas-
sed. To regularize what? To regu-
larize the failure of the Government 
in upholding the provisions of the Con-
stitution. He has been trying to take 
~n umbrage unde,· the fact that two 
judges were associated and. there-
fore, he made a statement that the 
High Court has been remmiss. Is that 
the thing? No. This kind ot flc:tl-
HallS committees are created. ~o that 
right from the lowest rung of the 
judiciary to the highest level possible, 
they can have judges who will not be 
looking to the law of the land, who 
w ill not be looking to the previsions of 
th,. Constitution but will he passme: 
judgements which come in handy for 
those who arc in power. 

I would normally have restrained 
my,elf b'om participating in any de-
bate in this session but nnc could not 
sit idle when one sees what· he I~ 
asking for. He is a.c;kinJ!' fOr an 
amendment of the Constitution. For 
what purpose? The Constitution is 
not to be easily tampered with. The 

·Constitutibn is not sought to be 
amended to regularize the Irregulari-
ties and illegalities committed by the 
executive. It is only when the need 
is so imperative, over-powering, and 

,convincing, with regard to social ob-
jectives where (he law of the Iand 
is· lagging behind-imperative social 
changes-that the Constitution has IV 
be amended. They are making a 
mockery of this provision of amend-

ing the Constitution-Article 288-
just by coming whenever they are in 
the WTong. Now like a clever judge 
he tries to say a very nice sentence, 
which he said and which is likely to 
recommend itself to a member who is 
not alert Or who is not on his guard. 
It is this: 

"It is with a view to implemen-
ting the judgment of the Supreme 
Court that I want to introduce 
this amendment." 

Mr. Chairman, you know that such an 
appeal is likely to find itself to be 
acceptable to you, to me and to any-
body, if we do not go behind. 

I waS wanting to conclude in this 
matter about the whole procedure of 
appointments. I have cited the prac-
tice in the Supreme Court and the 
High Court. I now conclude with this 
chapter of it by quoting: 

"If th" State Ministry (Minis-
ter in the State Government) 
cor.tinues to have a powerful voice 
in the matter, in my opinion. 
in ten years' time,. " 

This is a High Court judge ilviDa 
ev idence before the Law Commis-
sion. 

,.in my opinion, in ten years' 
time, or so, when the last of the 
Judges appointed under the old 
system will have disappeared, 
the independence of the judiciary 
wiJ.J have disappeared aUd the 
High Courts will be filled with 
judges who owe their appoint-
ments to politicians." 

Here is a warning, 'This warning 
has come to us today. What happen-
ed in U.P.? Now we have the Law 
Minister of India coming and askillg 
u. to rel'(Ularize these practices. I 
want to warn this Housl>--l will haV., 
an opportunity, I think. wh.,n h., 
comes to the Third Reading of this 
Amendment Bill. to speak-that this 
'House should not be a party to this 
kind ot an almost ftippant amendmeat 
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.e1 th. Conatttution. In the ftttot 

.pl_, th,,", a .. only a f_ tuell ... 110 
are a«ecte4 by this aad they can 
W aI~matively provided. Thle borey 
,01 8 larlJe n\Jln~ of JllctlJements ADd 
.. rete". paued bein, Invlldeted Is 
flot tenable if we look to the e ..... 
rent practice. He hila DO reply to 
the cases dedded by Jl.Utice .Ran, •. 
chandra Iyer. 

14 h15. 

Sbri G. 8. Palllak: May I ;l.Ut in-
Iterrupt fOr a minute? 

lihrl Nath Pal: Yes. 

Shri G. S. Pathak: I am very ,rate-
:luI to the han. Member for allowlnll 
Jllt! to inh>,Tupt 

Shri Nath Pai: I hope he will te.ch 
his collca!!ucs also to practJce this 
.!!"lIantry when a Member wants to 
'make a poinl. 

Mr. Chairman: Is the hon. Minist£', 
I{'lilrifying some iA. .. ue? 

Shri G. S. Pathak: I just want 10 
mention one fact. Probably, it is not 
within th.. han. Member', knowledJr:e, 
'The case of Shri Ramachandran never 
c:ame before the SUjl'l'eme Court, and 
the Supreme Court never decided 
anyth!n!! about It. 

lihri Nath Pal: The han. Minisl<>r 
1n absolutely right this time. But what 
I we.. trying to say was this. I was 
citing a concrete example, Here was 
a judge who was continuing in the 
.>IIIce. and hi. continuance in office 
tarer on was found to be totally un-
<constitutional. I hope I am rilht on 
that point. III the interim peria<!. 
that is, after he had reached the ..,r 
-ot retirement when under falae pre-
tensions he continued to be In the 
ehair of the judge, he delivered B 
large number of jud,ements, and thOlle 
judgement. have never been held to be 
i-nV.lid or u=stitutlonal. 

I WOUld. therefore, oay that th~5~ 
,udgmenta pM ...... fa.cie Or pe. Be do 
ItOt become invalid; ther ooatinue to 
:2374 (Ai) ~. 

INII 
tle valid n.:ept In a parUcu1ar _ 
w1i_ the judament w .. dellvered lIr 
a judIe w1ioae appolatment ... ehal-
In&ed. I wllulct plead with the hoa. 
MinUlter that there are ... en! other 
means open to him .. prdine tIIOIe 
unfortunate men who hac! lOt ~ 
motion. I have already pointed out 
the methods of this promotion and. 
appointMent. They ahould never 
"ommend them.elves to You aDd to WI 
it we are keen on havin, .acne liber-
ty left in thl. land. Thi. kind lit 
procedure, far from beillj[ regulariaed, 
ahould be struck down, and Parlia-
ment should be the one body which 
should not be a party to the en-
couragement of this kiDd of ftllppant 
tampering with the Independence of 
th.. judiciary. 

Then, I would aubmit that the Con-
stitution must not be so !l,ht-hear-
tedly sought to be amended In thi • 
House. I want to make a plea th.t 
this should not be made a party issue. 
Whenever the Constitution is at 
.take. w,. should forget our loyalty to 
this party or that party and we 
should remi"d ourselve. of the fad 
that our first and elmenlary and pri-
mary duly and loyalty is to the Con-
stitution. Even Parliament takes Ita 
place under the COll5titutlon. This ia 
tit,. law of the land. 

I WOUld, theretore. say that we 
should not be misled by conalderatlon. 
of the inconvenience to a few indl-
viduals. We have to guard the ind .... 
pendence of the judlciary for a 10Dl 
time to come. Wr have to see that 
the sanctity of the Constitution i. not 
tampered with by Government 
or the executive beiDl allowed. 
whenever it suits its convienence, to 
come before the Houa .. , use theoir 
majority and have the eo...tItutica 
amended. I hope that my plea fw 
takin, this matter very .eriOU5ly and 
realatln, thlo amendment wtll be take.. 
not_ of. 

Reprdlng those unhappy Indlyi-
dual., there are a thousand m_ 
available to the hon. Klnlster. I shan 
just ncall ODe illcident before I COll-
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.,lJJ.de. During 'the tenure of oGIee of 
the late Pllndit ,Jawabarlal Nehru,.a 
Bill was sought to be brought before 
thl •. Rouse giving amnestY-I hoPe my 
hon. friend Dr. L. M. Singhviwould 
recall this-whole-hog amnesty to 
the then Government for the i!1egal 
actll that might have been done by 
the executive following the eJ1)t:r-
gency, when the emergency was to be 
lifted. We told the Prime Minister 
that this kind of thin(l would be allll-
logous to the enabling Act which the 
Reichstag passed under the aegis of a 
man who came to be known 8S 
Schickelgrubber Adolf Hitler. This 
phrase sO worried the late Prune 
Minister that immediately ShrI M. C. 
Chagla was advised to look into the 
whole matter and the BilI was drop-
ped. 

Even at this late stage, may I make 
a plea with the Law Minister that 
he may consider whether he has no 
other means of regularising' the su-
called acts, and whether the indivi-
duals cannot be protected in any 
other manner under an ordinary law 
and whether it is necessary to amend 
the Constitution? I think We should 
not give our consent to this kind of 
tampering with our Constitution, 
Other measures can be thought of 
with regard to appointments. But 
certainly that is not the issue before 
this, House. I hope, therefore, that 
my hon. friends, irrespective of their 
party loyalty, will support me in my 
plea that we should not give our 
consent to this tampering with Ollr 

Constitution. 

Shri Joacblm Alva (Kerana): 
support the Bill moved by the hon. 
l'4inisler of Law for amending the 
Constitution. This Bill is called the 
Constitution (Twenty-third Amend-
ment) Bill. But I would like Govern-
ment to move as few amendments au 
possib.., to the Constitution, whether 
it be in the life-time of this Parliament 
or in the future, 

Sbri Namblar: Already we have 
bad three in a period at 19 years. 

Bill 

Shrl ,Joaeblm Alva: This 23rd 
amenchpent is in thtl long !iBe of lists 
of amendments. I would like that we' 
should move fewer and fewer amend-
ments; for, if the number of amend-
ments is less and less, we should be 
adding more grace to our Constitu-
tion. 

The han. Minister deserves to b. 
congratulated for having printed a 
small hand-book embodying the Cons-
titution of India. It is a very handy' 
book. In fact, the Constitution should 
have had as few articles as possilble, 
just like the American or the Russian 
Constitution. In the old days I used 
to carry in mY hand-bag all the three 
Constitutions, but I found that our 
own Constitution was rather bulky, 
while the Soviet Constitution, I think, 
had less'than 15 articles, if I am not 
mistaken and the American Constitu-
tion contains less than 25 articles; I 
am giving these figures from memory. 

In our Constitution, the fathers or 
our Cbnstitution have incorporated-
so many articles. So, we find that 
the Government of India are com-
pelled to move amendments not all 
because of any sins they had com-
mitted !iut because of sam" lapses 
which others have committed or 
which the other branches under them 
have committed namely the States of 
India or perhaps because of some lit-
tle mistake that we may have com-
mitted by not having been present in 
the House when any vital issue wa') 
being discussed here. The Constitution 
is a VE.'Ty sacred and important dOCU-
ment. Forutnately or unfortunately. 
this piece of legislation has come be-
fore U1" on the last day or al-
most on the last day of the ses-
sion. But I would emphasise once 
again that the Constitution is a very 
sacred document and must not be bur-
dened with so many amendments. 

I would consider our at tempt to 
tamper with the High Court judges 
as one of the gravest crimes of our 
land. The High Courts or other Judges. 
and the Supreme Court are our only 
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source of security and th~y. are the 
sheet-ancher of our democracy. The 
day we tamper with it In 'any shape 
or form, either in the matter of ap-
pointment or in regard to the charac-
ter, nature and integrity of our jud-
ges, shall be our day of doom Indeed I 
Our Parliament shall not 'be worthy 
of it. .tatus if alongside us there are 
High Courts or Supreme Court where 
We have men about whose character 
we have doubt and about whose inte-
grity we have suspicions or in whom 
moral courage is found lacking. 

Lord Denning had come to India In 
December, 1963. I remember that day 
very well because I have taken some 
interest in law courts, lawyers, jud-
ges. criminals, convicts and so on, and 
in fact, some of the convicts who were 
in jails and who had been sentenced 
to death were my best friends. So, I 
used to take some interest. Unfor-
1unately, however, I have come herf' 
now. I wish I had gone back to the 
law courts. I would like to encourage 
and urge my han. friend Shri Natl> 
POl also to get back to the law courts 
so that We poor Members of Parlia-
ment could earn some money hones-
tlv through some briefs in OUT career 
so that Wp could keep our life mov-
ing when the amenities as M.P.s are 
50 few. 

Lord Dennin,e; was accompanied by 
his wife. Unfortunately I was not able 
to meet either of them. You know 
who Lord Denning was. He was the 
man whom the then British Prime 
M:nister, Mr. Macmillan had asked to 
write a report on Mr. Profumo, which 
ultimately finished off the career of 
tInt C::..binet Minister. Lady Denning 
said something very important and 
which is worth remembering. She !'aid 
that the VTPs shoul<l remem'ller that 
1hC'\' should not indulge in any trivia-
]iti~s or in other words that no tri-
vialities should be associated with 
them. There is a great deal of truth 
in that statement. We often quote 
the British maximum but We dO not 
practise it. We quote it whenever it 
suit!'; us bllt We do not go after that 

Bill 
in fulfilment. So far as the triviality 
in regard to the appointment of judges 
or tinkering with our Constitution is 
cocerned, we must take care to see 
that there is no triviality associated 
with the judges. Of course, I solidly 
support Government in their move to 
amend the Constitution, but I want to 
share thes,e few r~arks with the 
House. 

The charactel' and appointment of 
the judges is something very impor-
tant. We mu..t not pollute the very 
source of justice, and that source is 
the appointment. We had that unfbr-
tunate case in the Madras High Court. 
My han. friend Shri Nath Pai has 
already, referred to it. Unfortuna-
tely in our country this question of 
age is a rotten affair and I shall come 
to that later. When a judge was ap-
pointed in the Madras High Court, 
a whole body of rules was changed 
by a Minister ther .. who is a VIP 
now so that his cousin or brother-in-
law or some relation could become 
a High Court judge. The Hindu of 
Madras wrote a very !';tl'ong (>ditoriaJ 
about it and said that we could not do 
like that and We should not appoint 
judges in thnt m<inner. We cannot ap-
point all kinds of individuals to that 
high office; we cannot appoint our 
cousins or brothers-in-law as judge~ 
unless they ar£" rnpn of merit and 
eharacter and some' Jegal stuff. That 
is something V£'TY important to rl'-
member. Bpsides, WP want men a! 
courage also nOW We do not have 
surh t:,-'pps of judges now. 

ThAd j·pferrf'Cl parlier on the floor 
of the Hous,. tn that Bombay Hig~1 

COUl't iudgf' \vho triC'd that long Blit7. 
case: Cl(, ta.~(· ' ... ·!·nl 0:1 for a long timC'. 
hut the plaint'ff was not ealled at all 
in tll!:' bnx. It waS. rI \,pry rare thing 
th<"lt the plaintiff ";as li(,! cal1ed into 
the box. We always look out to!' n 
defamation ca~e when we l'an p~t the 
plainti~ jnto the box and fire him 
and cross-examine him and so on. But 
that was not done in that case. The 
plaintiff was no les.~ a man that one· 
who is 1 he chairman of a large bank 
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ISbri loaeh.lllll Alva] 
_. &. 10 lakha were take a loan 
.., • _ill of trylnc Jud&e from an· 
albar place. when the case _ ac:tua-
II), QII\. 

These are things which We cauoot 
aceept Like Caesar's wife, we have 
'" be above suspicion; like Caesar'$ 
wife, we must look very respectablp 
and above suspicion. If Judges go 
on behaving like this. what can we 
do? 

We have had enough charges of C01'_ 
rlllPtion, nepotism and other things. 
Let us keep the High Courts on a sac-
red pedestal. ·Let us keep our hands 
011' the High Courts; let us keep our 
hands 011' the Supreme Court. 

I was the only member who said 011 

the Iloor of the House when the Viv-
iAn Bose Report came up here for 
discussion that it was very regretta-
ble that the then Chief Justice of 
India-he is no more there-attended 
a tea party in honouT of his 60th an-
niversary-I have nothing to say 
about their celebrating their 60th 
birthday- - let them du that as they 
like and I wish them many more rp· 
turns-given by one of those involved 
In the Vivian Bose inquiry. This is a 
il'candalous state of aft'airs. It has never 
been done in Great Britain which still 
h •• got great traditions. 

This year when We were in the 
Commonwealth Parliamentary Con-
ference, Wf' had the honour to meet 
the Lord Chancellor, Lord Gardiner 
and others. They are a very charming 
iiet of people. We huve also amongst 
us great judges, man like Patanjali 
Shastri Sudhi Ranjan Das and others 
1 cannot name all of them. 

I was the only Member of Parlia-
lnent from my Congress Party whe 
was :present in the Supreme Court 
when Ihe great Shyama Prasad Mook_ 
erjc.., was put on trial. It was one of 
Ihe greRtest trials we have had. I then 
belt that there was no CBse and hc 
would be acquitted. Later on when 

(~ 4RodI.) Blit 1~ 

I met Ule tb .... Ctli.ef Jwrtie, he ull:ed: 
IRe, 'How did ,ou come '" that _-
c:1ualoD !:Iet ..... T' 1 said "l'here 'Ira 110 
can which woldd. have held water. 
The proseeution mwrt not put up I 
cue in which the prosecutor hinuelt 
believes that there ia no case.' That 
was wha I happened in the cUe of 
Shyama Pruad Mookerjee, the grea-
test orator tlti. House hu had. Both 
he and another M. P. belonginl to 
the Ram Rajya Pari.had were acquit-
ted. 

There is another episode, this onP 
concerning th" late Mr. Justice Kania 
who became the ftrst Indian Chief 
Justice of India. There is a story con-
cerning the appointment of that Chief 
Justice. My friend, Shr; Raghunath 
Reddy of Rajya Sabha. who was al80 
there, knows. We were there in the 
Queen's Party at Buckingham Palace 
when I met Sir John Beaumont, one 
of the great judges of India, who 
retired as the Chief Justice of the 
Bombay High COUTt. He said 'Y re-
commended Mr. Setalvad to be mT 
successor as the Ilrst Indian Chief 
Justice of Bombay. We all know Mr. 
Seta Iv ad. He is one of the most dis-
tinguished of our lawyers. When h .. 
cam(> and spoke in this House on a 
Constitutional issue, he thrilled us 
with his mastery of facts. He can be 
on the top of the legal world any 
time. He is 8 man of character and 
calibre, a great man who has kept up 
the highest traditions. 

Sir John Beaumont said, 'I recOfR-
mended Mr. Setalvad to be my suc-
cessor. But he would not agree where 
upon the Secretary of State for Indl. 
recommended a Bri tish successor. Sit' 
Leonard Stone. Justice Kania waa the 
seniormost among the Judges. He •• 
angry with me and did not opeak te 
me at al1 there after. He thought that 
I was resposible for all that. He did 
not know that I had nothing to 9 
with that.' Of c.ourse Justiee Kania be_ 
carne the tlrst Ind.ian Chief Juatice of 
India. He w .... a ver:y ItTe'lt man. r 
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ment.ion this becaUie it has ronit' 
atraight trom tile hor..,'. mouth. 

Regardin& the appointmen' of dist-
rict Judges and magistrates, we mu.t 
""" that the highest traditions are 
maintained and that there i. no de-
parture trom constitutional regulation. 
Their competence for the job .and nO 
other consideration should prevail. 
You cannot just make a man a judge 
or a magistrate because he is the 
brother or son Or cousin or class-mate 
of a V.I.P. That should not be done. 
These judges have to be men of cali-
bre. character, competence and up-
rightness After all, there i. God 
above and they have to account to~ 
their actions betore Him, before th .. 
.eat of conscience. So on no account 
ahould there be any departure from 
these standards. 

In regard to age, I am sorry to say 
that the only community in India 
whiC"h correctly notes the date of birth 
ill my own conununity of Roman 
Catholics. When we are baptised, thP 
date of birth is immediately entere-i 
in the Church Register. We cannot 
1001 with that document. A nephew 
of mine once got into trouble over 
this. He was B government scholar 
and this trouble a' ...... But here I find 
that people with gre)' hair cooll), re-
cord their age a. 45. People aged 81i 
elaim that they are onl), 45 end 80 on. 
It i. ti_ that Government compelled 
fN~y mother who bean a ehild to 
... ve tAe eorrec:t date of birth properly 
recorded in the books of governmeat 
• 0 that at 1- fII'om IINI'l' onwards 
... tIIat there ahaII be no tDtnfooIery 
about the ate. of our children. We 
must have very hi". .tandarck in thl _ 
_ t~r. 

There ..... another aspect alao. We 
do not want Judg ... to be Ve!'y MUi-
tiw. We waft( them to be men '" 
calibre and character who will not 
Sinch· from their convietlOM. Vr. 
JUIUc:e Lindaay, the AMociate Judge 
of tile Supreme Court of the USA. 
who w .. here receaUy aaid that th .. 
.onl" Judg. $0 deliver I ~\iDg 

Bill 
judsment in th.. South AfrIca CII. ... 
was an American Judge-I fOf'let h,-, 
name. For an American Judge \0 
write a disseriting judgment on tho 
colour prejudice que-stion require. <t 
lot of courage. We have also the 
example of a great and eminent judge 
of our country, Dr. Radha Binod Pal 
who wrote a dLc;senting judgment in 
the famous Tokyo Tribunal judgment 
regarding war judgment criminals. 

1 am mentioning all this to empha-
sise that We must have as our Judge" 
men who are persons 01 courage, co'1-
viction, competence and integrity, who 
will not stray from the path of t hi';:· 
duty. Today we are in a little 'l1es.~. 

Utlar Pradesh I am sorry to say--
Uttar Pradesh. that is Bharat.......,an Ix-
a leader to all of us in many thing:o 
but sometimes, it mj51eads on mBny 
smaJ1 m..'ltter5 also. 

MI'. B. G. Horniman. on€' of OUl' 

greatest journalists was ordered to be 
arrested and produced betore th~ 

Judges of the Allahabad High Court. 
Mr. Pathak as a lawyer will know 
that ellSe. What for was it? Mr. Hor_ 
niman wrote a very inoffensive !itt). 
article which was considered as con-
tempt of the Allahabad High Court 
Judges. Allain Sir John Beamount 
eame to hi. reacue. He said, 'I shaH 
not let Mr. Homiman be oubj~ 10 
the tender. mel'ciea of the two Euro-
pean ICS Judpa of the UP Court.' 
Even when Vr. Horniman .... dead, 
they .... ould probably hav .. WIID"'d hill 
dead bodY to be producM bdln-e the 
court tor contempt . 

So We do not ,.,..,t OUp Judges 101 
be very ."""illve. 

We do not ..... nt .Iud,.,. to _-
tenanee the pnc:tlee ot thetr _ CIP 

neph..w. or other relative. appeerm, 
betore them on fat bri."., and ar.,unc 
cU"". We want the hiltbest .tan-
dards of ImpartlaHty and pr6priety 
to be maintained. r was aetlve far 
nearly 10 yea .. at the Bar and r he\'" 
seen thin,. tor ffiYHlf. We Ihouloi 
keep our b.nes. clean. ThAt i. •• 
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[Shl'i Joachim Alva] 
only way to engender confidence and 
respect. 

Here I wauld also to pay a tribute 
10 Mohammed Ali Jinnah. He was a 
great and courageous advocate. Once 
Jlp was appearing and arguing 'before 

European Judge in the Bombay 
High COllrt. 'rhc Judge at one stage 
lold him, ·Mr. Jinnah, 1 am not a third 
<:la5~ magistrate.' Quick came the re-
l(Jrl from Mr. Jinnah I am not a third 
cJas.s lawyer.' Mr. Jinnah was a man 
of great courage. Whatever may 
have been his political views which 
led to the creation of Pakistan and 
all that division which took place in 
which the British took a leading part, 
he was a great advocate. When he 
died, the Bombay High Court owed 
him a vote of condolence. But no 
such condolence was offered. At the 
time of death, we must forget all our 
anger and enmity. It was our duty 
to attend funerals of both friends and 
foe. just as when there is a marriajle 
in our neighbour house, we should 
join in the festivities and offer good 
wishes, even if we have enmity. We 
should not carry our controversies 
unto the grave. In this respect, 1 mUSt 
sa, that the Bombay High Court, 
which is the best H,gh Court in 
India-I am not forgetting the 
Madras and Calcutta High Courts--
lost that grace when it did 
not make a reference in memo~ 
ry of Mr. Jinnah, who was a 
brilliant advocate practising before it 
for ma~y. many years, who was one 
of Iho greatest lawyers of that time. 

J would conclude by narrating one 
'm,,", inCident. The Cloief Presidency 
lr.fagistrate, Bombay. had a case In 
whic-h the lords of journalism were 
inv~lved. That Magistral<' had the 
"lurag'" to call a spade a spade. Mr. 
18hea.ni deserves all credil for it. It~ is 
such Judgps and magistrates WIth 
froch calibre th.t we shall always 
want' in this oountry for the proper 
administration of justice. We must 
have in our judiciary men of the 
highest calibre and character, cem-
petf'nce and· couraae, so that we ·can 

maintain the highest stndareis in the 
judiciary. 

With these words, I not only sup-
port the Bill but I hope that Govern-
ment will bear all these things that I 
have said in mind. 

>."II "~J)'. "T'~ (r,H'.) . 'Tl1rTr" 
.,;: ,''', lin 'f~ !'1 'Iii 'fi<f ~ fifO f;:''P''fR 
it "1'J11' 'I1'ft "IT;:", "'if "Pl'lf li;; l'I'l1Th'l' 
i\''!Tt iff""I'I' it· <1TOr 11', -q ~ 1 .rID fifO 
imT7 'flt 'I'fV.fm ;;ft if t;f'IlT ifO~T ~ fifO 
... ., .,..ifOTT ",'r 'f';!T it ~f<Nr.f <t', :;.', t 
~i'ii 'I'~r ~, '3"~R li6 ;mr !fJI ~{r, 
'li'TT !fl!r.f it 'f;)f ttm 'If~lf mm ~ 
flf<l'~i ;;nr,j' ii ~flf!lT'f :;.'r ttlfTll'T 'f;t 
iI'~R lir ""?:Tit ... r ~r ~t(l'r ~, 
<fil' ('Ij ~f~r.f '1fT '!ftq;f'l' 'f"W ii mm 
~, ~f.!;'I' f'9"li ~i~~r i!; !W IT'Offi 
'f;J'1I'T:;.'i,fIrf'l'ifOH ~if;ft;rif~f<NI'I' 

ifO' qf~;; ~ ~"'J11' i!; *"nlf 
lt~. it.a-'Ii'r~f.m 1 ~'7''fi11'i!'<fi 
Il'''' .. l' itw 'Ii, ~TT if hm 1fTt\' ir irn 
ii ~r.f'" i!; 'I'J'1I' q1' .,r'" ~rf""" 
,,'iT 'li'r ...n <1IT t f • .-<l' 1fTi': iT irn it· 
li-r.r'fr if; lfT1f 'lrtt Q'f'l'flf<r<r ~ ij' ~ 
T ~ ~, '31f, ff1:W ~ qqit '"'" """" ,.; r 
'l>Ti;fi ~ itit ij; f"*.~ >jf'NT'I' it 
'If<:II<f'f ...r.t if; f..-if ~q ~~'1 it ",,~.r 
ir~"'~ I' 

"Iff <f~q 'lRfT t, iii! mil' ifr 
~;f~l1' rf~' .; ~ 'rJ. fifO '3(, 'l"'f'j' f;;'f-
f~r ~i ~. >,T=t. f;;fit f:;ri:i\"[7 ~;f t, 
'3''I'fi!l'i:j,~,,;;f,lf'i,.; m:;rr 'I' ~·r. o;tf .. .r:'I' 
'!i't 6' """f""nlfllim{~f'if<i,;r~lf~
'P'f (1''1' 'If~ i!; l!U ~ 'P'I:',"t;n;n 
~~;'f~ '3fJ11', ~ 'I'~ ~ f~ III 
~~i 'f;r "1"", t 'T'f< :;i'fT Il'irn'" !f7"!>iT 

:it f~ it 0:'1' '!'<iI'7 "1'; "'(i t/rT 
~ <it" ~ t ;;riIi'l'rt orr q;tq-
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'Ari, ~3:r~, ~If om1-~ ~3:r ~,JI'~T mlf-
"l'R ~T ,,!!')f!1l1f'{r f~ ,('f ~1fT 
~ ~T4 ,~T f'i"i'I'f'fT if'f ,!'fir ~, ,!!i' lfr;:lf 
",'Ar ~, if ~t: ita', f""T": it "'liifr ~ f~ 
~.f'l 'Ii, f'flJ:t~if it ~T ~<i ~<'l'i 
~r f~1o/i it i;,." 'f>:;: if 'l'Rii if~ if 
'liTlf fi1'lT "I'1'fT ~ m" '3''f{; 'Ar>l'rT 'fT 

f~~iif fif'it 'Tir "I'.ri if'T. :;ir ll'f'f>l'R it. 
f'i"'{r~ f'l~i'f fif'if 'Tit it, 'AT" 'l'fiffl 

""r 1PT it" 'l; f¥r llT'f;fr~ ifjl1fr 'lfrl" 
'lf~ qir ti If itt ~ I ,'" lr~ 'l; 'A'''-
ifgT if, if"l ;;f['f ififi 'l; 'Tif';': m": 1.f~i 'l; 
~ ~rt if; 1fnt' ~, 1!;1f itll'r 'f) f~ 
'"'1" ~, "1~t ~ "" ~ t';'" if ofilr.l'T 
'~ 'lfr ,iTfmr 'lfr -mrr ~!If", ~ilT 

~r ~ q ll:! ifRr if» <li'Tnrn <li'1' a 
,fit; r!ffll'<nfim it; !iff!lomU 1f'-r ~) ~ 
>r ~) "I' ~ i'P:'r if ~I<'f f!f'1'r ;;ffll' I 

if 'f~ if ~r~ if 'I',,'r lf~\l{q ~ 

if 'lfrf "'r~,;fr l~ F3:T ~, iiff.!;~ It 
"f~ If(Of'IT ~ ~ f", f.R' or.ii ,.;'[ 
f'l'!r..".1fT ~t ~, '!If "Ir.J." gm ~flf," 
11-1~ 1ffT it; ~ ~, iiff.!;;:r If.ir 

+ril!<'f ",~r ~ f", 37-38 it; 'f~ ~, 
'iff ~r.t; 91 ~w 'frif," 'ft';r ~ ,'(~~ ;;rl 
,1rf.r ~, ~fl{lfi!, ~'ifi\' ~ ~!Ii' 
r1r'l'l"f ~ ~"'f~ t f,.; ~~ 
... ~<i, qir ,'lifqv;r 'l'fornifo f~ .. r .]1.fT t,' 
'~ 'If ~,~ ~I 'JIf1.f'IT, "" ,~ 

f'!;ii """ !ifF! ~f", 1fif iff1f'OlT'f ":"IF 
'I'ili qir o:~~ it m ofiqit ~ .. 
fif'ir I' 'lfif ,!sif'f ",Ii if 'fT"Jf"IT l'f'fr. 
if" .... 17 '1''' i~'fjlt 'Vii ~"<'f[ fif' H'f'!i'f1f't 
'T"ffi <fr I,;: if., !If;;f'r<f :wr ~. it ,fi 
,~ 'fl:~T i,' ~ ~<rr ~ fif' .. " '!~ 
'ir ,"1'1' 'f'lrOT'fr ~ ~. it.,. it '!fIt: 'f'r ' 
~"flfr ""'.t ~r 'f~ 'ifTi!~ ~ I >r) '1ft 
17r.i '" f.f~'r",r;;it ~~ ~,'3zrr 'lfPl')T 
'1"'1' ~, ~i1t if"'flf .. T "ii'I ~ flf," nrll 
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~r "'~51t 'l~) ~R: fflT ~i!:r Wri'.r 
lI'f.~r"ffi .. ~r~1 

it llT'f;fI'l1 if"r or I ., ~r 'fTf;<TT 

ir, 'fl'i t';'1T~ ~r ~~ if; ~, ~it 'fT"f'f if'"T ~ 
fif' f'l'f§~ rG"-fi ~n, lf~ 'fir 'I"'I1 if"'l 
'I1;:i oirU gf "T. ,,~ 'fTfC'fi,VR WtW 
fif"f {Il !lff~ it ~ 'ITffi" ~~I' 'l'r , 
~fif"f ifT1:" if itit !lfli'ifT~i if ~ f'" ',f'f,f[ 

Tliff 'l''!<'Il'{1 "~T ~Q'{r g~ ~ ~h ...r.r 
'T"ffi ~TlfT ";1 ll'~6Trf.fif' 1!"T ~ if; f~ 
~.~R 'i" 'i'f ~{ ifTif'!"~ ~~I 
f'filil ~ lll."if\T if; IJT'f m, >[Tif;T\ '" I{ifIiT 

mn ~ f'" ll'f'l'tl'R it .. ~ 'f 0[ rIA Wf'Ii 
fit>'I1T "f(lf I ~ ~ 'T"ffi <ro'l'n ~, 

~ if'! ~m ""'IT ...-rf~ I ~ 
~mij"fWRlfiI('I1'~;ofi<'f1'il'l'rrm 

'" ~« ~ it 'Ifu<i;r ~(r 'fm ~ 
~ 'fT'f.t '1ft( 'I1'RI' 'IiTII' fit>'I1T ~ I 

$f'i7 ",)f 'T"ffi 'IiTII' f"'liT !. f.R''''T 
~~ fif"IiT I!lfr ~ liT :it ~lJ 'IiTII' 
fil;1iT 'TIiT t~ ;;~r ~T ~ I 

!if'T\ i1J'I !Ifm1i~ to It ~ ~ f'" 
lit'; ~ ~I' lfmrT a, !if'T\ Iifum' 
~T ~'I" 'I'lft ~1m ~ il lI'l! ;mr ~r 
~r",~ ~I ~11i ~ ("t1rt, 
If'1': T-f ...-fo;m:tiT if; ;;'I'f""ff ~ 
~ ~ ~ !JfTfll'1: ~ifr!Wjif "') w 
If'I1f o:.-r ~? ~ It '. f~' 
~ '" ~'fF ~:; mT lTf1.f!lI'l" !f:T 
'Il1:7 ",i ~ 'lflt ~T ~.~; 
;;fill ~'1H ~ !'('It: '1'T'iofr1! ,,~.if 

t~l'!'T 'ryr ~'I't(L* ff .... 'l)F l!il'l '!fl~ 
'lfIU'l1 'ltllr ;;r,1I' j ;;fl'fi~ mT frllflfT 

;;~ ~;Jf ",'f tr .... 'fir ~; " ~,nf""", " lIT -

'I.~l ~, I;Ir ifl'f.,.r. '111",l1' ",]i 'lfr TIll' 

;;rr.tr ;Jffll' I !Jf1T1:"~ 'Ii'iffi ~ f'" il ~iif, 
f'mritf, .rr i'f tr.rn f.f'!'ffl rz '""" Or 
Iffi ~,if ~~ '~'1r. i'i'r It 'Ilflfiff ~ fif' 
tf1.f!lT'f it qf~1i'f 'lfr 'IT'flIl"f.i'\"r 
'fiT'~ I ~ '3''1 .mr'lfl'~~ 
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r,,'" ~~] 
"'T~ 'R ill( ton ~~ m f'l7l"lt ;, 
$I~m-< .... "'T tt .... ,.otih' ~.I'f[ ~W1!:, 

~ Il~ ~, it 'lRfil"ll'{1 1FT 'TT1! 'fi!T 
~ '(rtf'"' mtl"[ m<f.t lIT f;;qr ~, 
mlir 'ii, ~r,,;, ~;n ~ ~ ~r1F it 'f~'t '1""-
ri," I . 

.~f<'fii "fq,,1if it ~ ('pi[ it 'lfT'fcl" 
'l<f ;;rr.1t i,tr ~'l it ~'l .« lff<rTq 'IT 

l!5ff'f ifirif; "''I"r if;[ TJll ;;rrf'fit f'f; Il« 
«;;r;1i it ~ n f""H ;;r[1! I H !/fi~i ~ 

«1'1 it .-ff '.lq,n'f if; lfl!1'T<1'f ~T fq~l!< 

"""" ~ I 

It.2. bn. 

Dr. L. M. 8iD&'b.,i (Jodhpur): Sir, 
after the Constitution (Amendment) 
Bill was it: traduced, it was kept in a 
Jiltate of:1 LlSPended animation for 
Itometirne ir. nd hopes were aroused in 
the countr) that tor once saner coun-
aels might prevail on the Govem-
ment. One, hopes were arouaed that 
this matte. would not be taken up so 
lightly all d that the Constitution 
would be Ilocorded the respect that i. 
due to tbia sacred document. It i. Dot 
adjudging .18 between oervire judgel 
and thOSe .lirec:tly recruited .. , 

... mw _'"" (~r) I 
~ 1fl\l1rIf, lIl1PI it 1fi'tr1f ,,~ t I 

..... CIu--': ~ the Bon b. 
r...,..........ow theft i!I quonllll. 

Dr, L .•. ..,Int: It _ • _ 
that the point at stake II far mon 
arioUi alld protound: an the teet. 
placed !>dote us in RUppert of. this Bill 
be correct and do tbose tacta justIfY 
the briDginl about ot a eonstltutional 
amendment! I would like to refer tto 
the e,,~ation that w.. arou8ed by 
the decision of the Government tn 
suspend action in thi> matter and to 
obtain the opinion ot the Attorney 
Genera\' and since he wa. not ..... i1-

.. ble, the opinion, 01 Mr. Se\alvad the 
former Attorney General. The 'hon. 
Minister RhouJd teU WI what that opi-
nIon was, whether their opinion was 
ever obtained or not and whether this, 
Bill i. being brought before us in 
consonance with the opinion of Mr. 
Setalvad. It is heartening and grati-
fying that ",hile in this country we 
may disagree violently on many mat-
ters, in the matter of amending the 
Constitution the Opposition parties and 
indeed even the Members of the rul-
ing party have been united. While Mr. 
Alva prefaced his remarks that he 
supported the Bill, he had not one 
word to say in support of this Bill and 
all that he said runs completely coun-
ter to the very principle of the Bill 
and to the suggestion that this Bill 
.lIould be passed. The statement ot ob-
jects and reasons appended to this 
Bill saya: 

"Appointments of district judgE"tI\: 
in Uttar Pradesh and a 1ew other 
States have been rendered invalid 
and megal by a recent judgment 
of the Supreme Court on th!! 
ground that such appointment. 
were not made in accordance with 
the provisions of article 233 of the 
Constitution." 

I.. another jud,menl. the Suprem .. 
Court held that the pow!!r of ~g 
of district jud,as Wlc!er artlele ;as' 
does not incJ~ the POW'" of trano· 
fer of dNtr1d judilea from O1\e station 
to tile other, and the power at tr_-
fer is veRed in the high eourt. under" 
arti",le 21S of the CoastItution. It II 
qulla clear .. t the aetloa at the State 
Govermnent in the appointment of 
thae dIItriet judgee hao been rOlltral'1 
to the COIIIItltuUcnl-

Mr. ~: Order, orciec. The "on. M1nIster of Commerce hu te 
make a statement on the raw eottoa 
supply situation, about which eonct!'t ... 
w •• expr~ ill ilik lIb_ 




