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Mr. Speaker: The result of

division i5 as follows:
Ayes 23; Noes 157,

The motion is not carried by a
majority of the total membership of
the House and by a majority of not
less than two-thirds of the Members
of the House present and voting.
Therefore, it fallg through.

The motion was negatived.

the

1540 hrs,
HINDU MARRIAGE (AMENDMENT)
BILL

(Amendment of Section 13)

Shri D. C. Sharma: (Gurdaspur):
Sir, 1 beg to move:

“That the Bill further to amend

the Hindu Marriage Act, 1955, be
taken into consideration.”

I have also tabled certain amendments.
My first amendment is that on page 1,
line 1 of the Bill, for “thirteenth
year”, we should substitute “fif‘eenth
year”. This is of course, in the
Enacting Formula. My second amend-
ment is that on page 1, line 4, for
“1962”, we should substitute “1964”.
My third amendment is that on page
1, for lines 12 to 14, we should sub-
stitute “(1A) Either party to a mar-
riage, whether solemnised before or
after the commencement of this Act,
may also present a petition for the
dissolution of the marriage by a
decree of divorce on the ground . ..”

Sir, I do not want to give g very
long speech, but I want to bring home

i
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one or two points to the hon. Mem-
bers of this august House. My first
point is this, The Hindu Law has
been a very, very vast subject. As
the Hindus have had many shastras so
the Hindug have had many law-
givers so far as social polity is con-
cerned. Therefore, there has been no
uniformity so far as Hindu Law is
cencerned, whether with regard to
prpperty or adoption or marriage or
solemnisation of the marriage or dis-
solution of the marriage, etc. The
map of Hindu Law, as 1 have said
already, has been a very, very
variaged map.

1544 hrs.

[SHR1 SANAVANE in the Chair]

But there has also been another
factor which has been operative in
Hindu society and amongst the law-
givers of Hindu society. I do not
want {0 mention the names of Yaj-
navalkya, Manu and all thos¢ great
rishis who have adorned the pages of
Indian history. I only want to sug-
gest one thing and that is this, that
the Hindu religion, apart from its
fundamentals, has shown rather a
degree of adjustibility and flexibility.
The Hindu religion, so far zs its social
organisation is concerned, hag been a
religion moving with the times,
adjusting itself to new circumstances
ang changing under new pressures.
In other words, Hindu religion and
Hindu shastras have becn dynamic.
They have not shown any rigidity of
approach or any unflexibility so far as
the matter of acceptance goes. Every
age has new social pressures and new
social adjustments to make. Every
age is confronted with new social
forces, new economic trends and new
changes so far as the organisation and
structure of the society is concerned.
If 7 look back wupon the Hindu
society, I must say that we have under-
gone innumerable changes and most
of those changes have been for the
better. They have enabled us to live
in accordance with new circumstances
and in accordance with new social
motivations. But nowhere has the

change been as rapid and kaleidosco-
pic as in the {wentieth century.
Twentieth century has been a century
of cataclysmic changes. At one stroke
we have emerged from the scientific
age into the technological age and,
naturally, this “has been responsible
for some gf the changes in the social
structure also. It was in view of
these changing mores of society that
the Hindu Code Bill was passed by
this august House sometime back.

I remember one foreign journalist
going to our late Prime Minister, Shri
Jawaharla] Nehru and talking to him
about some of the good things which
he had done to this country. I do
not want to go into those details, but
nobody can deny that modern India
in every respect bears the imprint
of his great personality. While that
gentleman was talking about Five
Year Plans, this thing and the other
things, Pandit Nehru said that people
had been very sensitive to what he
had done in the cconomic field and
international field and also in the
field of diplomacy, but there was one
thing about which he felt very happy
and that was about the social legisla-
tion for which he had been responsi-
ble, but very few persons had taken
note of that. I believe that the social
legislation which was sponsored
under his leadership is one of the
great factors of our life today. In
that social legislation there is the
Untouchability Offences Bill and so
many other things. There is also the
Hindu Code Bill. Those of us who
were Members of the House at that
time remember that so far as the
Hindu Code Bill was concerned, it
referred to three things. First js
the sanctity of Hindu marriage. I do
not think our Government has done
anything to vitiate that sanctity. It
has tried to keep that sanctity intact.
That sanctity which is for us the
heritage of our forefathers and
ancestors has not been touched. The
Hindu marriage is still, by and large,
a sacred covenant made before the
sacred fire, postulating fidelity. That
is one thing.
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Seeondly, there came a time when
a Hindu coulud take as many wives as
he wanted. The right of a Muslim
was restticted, but the tight of a
Hindu wag unrestricted. It was like
China. Of course, in China the pos:-
tion was thuch worse than what we

had. In China, one could have a whole
shipload of tencubiines. I dm sure
they could practise it even now

though they thay not openly admit it
in public. But, in or country, we
used to have the right for a Hindu to
have more than one wife. 1f therc is
.anything today of which I feel proud,
it is this, that now Hindu marriage
is & monogamous marriage. The
principlé of monogamy has been en-
shrined in the Indian Constitution, in
our Acts of Legislature; it is observed
by our courts of law and it is the
prevailing practice all over India. If
nothing else, the Hindu Code Bill has
made this thing possible, and I think
it has very far-reaching effects.

The third thing for which it was
responsible was laying down the con-
ditions for the dissolution of marriage.
There was a time when we used to
say that marriages are made in
heaven. I can tell you that when
once 1 went to an astrologer before
I became yu Member of the Lok Sabha,
he told me that my mother was my
mother in my previous life, that my
father was my father in my previous
life and my wife in this life had been
my wife in my previous existence
also. Now, that may or may not be
true. But this kind of feeling used
to exist.

Now, we are living in a different
age. Arthur Koestler has been dis-
cussing Japan in some of his articles;
he says Japan is full of contradictions.
So is cvery country, so is every
nation, he gays. On the one hand,
Japan is induustrialised, westernised
and transistorised; on the other hand,
it believes in varioug primitive things.
We also have a predilection for getting
westernised. We may deny it but
in so many of our habite we are
getting westernised.  Take, for
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instance, the habit of takihg tea. I
do not know whether it js a good
habit or a bad hibit, but I actjuired
it from the fioite-land of my hok.
colléague, Professor Hiren Mukerjee.
I had never tasteg tea before I went
to Bengal to study for my MA class.
Tea is a symbol of the westernisation
of soeiety; it is a symbe] of the indus-
trialisation of society. We are having
so mahy other things. These things
which we dré experieticing these days
are also leading to many more things.
One of those things ig¢ marriage.

Marriage is the keystone of the
social fabric of every country. It iy
the foundation on which our social
structure stands. But marriage is
also subject to many kinds of pres-
sures, social, economic, psychological
and others. Could a gentleman of the
18th cehtury talk of social pressures?
Could a gentleman of the 19th cen-
tury talk of socidl progress or psycho-
logica] pressures? Psychology is a
new-born baby. But it has become
very, very lusty. It has acquired the

strength of a giant and it is over
shadowing whatever we do. Even
today when we are talking about

article 370 of our Constitution our
Home Minister referred to the Psycho-
logical aspect of it. So, everything
has a nsychological aspect; marriage
also is not free from that. It is in
view of this that I have brought for-
ward this Bill.

Now, what go I want? 1 want that
the right to apply for divorce on the
ground that cohabitation has not
been resumed for a space of two years
or more after the passing of a decrce
for judicial separation, or on the
ground that conjugal life has not
been restored after the expiry of two
yearg or more from the date of decrec
for restitutional or conjugal rights
should be available. I want to under-
line the next words, to both the
husband ang the wife, as in such cases
it is clear that the marriage has prov-
ed a complete failure. There is,
therefore, no justification for making
the right available only to the party
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who has obtained the decree in each
case. For instance, a husband gets &
deeree for judicial geparation and Hoes

not meet his wife in his home. Then
the decree becomes a farce. Or a
wife obtains s decree for judicial

separation and keeps the husband at
yrms length, away from her. Even
then it is hot wetkable. In this
egalitarian society whieh we  are
‘building up, 1 think it should not be
left to one person, either the wife
or the husband, to be the arbiter of
the other's destiny; both of them
sheuld be co-arbitets. Both of them
should be placed oft the same footing,
50 far as the law is cbneerhed; both
of them should be put on par. so far
as legal proceedings are concerned.
Now the person in whose favour the
decree is given has a whip hand and
the person against whom the decree
is given plays, I would say, theé
setond fiddle. 1 think obviously it is
unjust. Apparently, it is unwork-
able. Quite honestly I woulq admit
that it is something that is not to be
permitted in society. Therefore, I
say: —

16.00 hrs.

“In  section 13 of the Hindu

Marriage Act, 1955 —
(i) in sub-gection (1),—

(a) the word “or” at the end
of clause (vii) shall be
omitted; and

tb) clauses (viii) and (ix)
shall be omitted,

(ii) after sub-section (1), the

following sub-section shall be
inserted, namely: —

“(1A) Either the husband or
the wife may also present
a petition for the dissolu-
tion of his or her marriage
ny a decree of divorce on
the ground—

both of them are placed at par with
each other—

“that there has been no
resumption of cohabitation

as between the parties té
the marriage for a period
of two years or upwards
after the passing of a decree
for judicial separatien in
a proceeding to which they
were parties; or

that there has beep no res-
titution of conjugal rights
as between the parties to
the marriage for a period of
twe years,er upwards after
the passing of a decree for
restitution of conjugal rights
in a proceeding to which
they wene parties”.”

At the same time, in order o avoid
any hardship of which I am aware
and of which the Ministry of Law is
also awate—I think, it is much moré
aware than 1 am—] have said that
either party to a marrtage, whether
solemnized before or after the com-
mencement of this Act, may also
present a petition for the dissolution
of the marriage by a decree of
divorce on the grounds snecified. That
is to say, this Bil] will have retros-
pective effect.

This Bill has been discussed In
books. There is a book. Hindu Law
of Marriage—I do not want to read
the whole of it-~and in that book
also it has been said that this 1s
a very arbitrary clause. Then, an-
other gentleman has also written a
book on the Hindu Marriage Act and
he has also supported me. He has
said: —

“Withdrawal of society without
reasonable cause gives rise to
the action for restitution of con-
jugal rights. The essence of this
action is that married persons are
bound to live together. In spite
of such a decree the court cannot
compel the respondent to live
together with the applicant.”

It cannot be dan act of compulsion;
it has to be an act free wili ahd free
will is lacking in it.
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Then, there was a High Court
judgment in the Punjab in Kamilesh
Kumari versus Kartar Chand 1962,
Punjab 156, in which Mr. Justice
A. N. Grover has thrown light on
this subject obtaining in-Great Britain
and India. So far as Great Britain
is concerned: —

“Section 3 of the English Matri-
monial Causes Act; 1884 contain-
ed a provision to the effect that
if the respondent shall fail to
comply with a decree of the
Court for restitution of conjugal
rights such respondent shall
thereupon be deemed to have been
guilty of desertion without rea-
sonable cause, and a suit for
judicial separation may be forth-
with instituted and when any
husband, who has been guilty of
desertion by failure on his part
to comply with a decree for re-
stitution of conjugal rights has
also been guilty of adultery, the
wife may forthwith present a
petition for dissolution of her
marriage. Section 13 of the En-
glish Matrimonial Causes Act, 1950
makes a provisions for judicial
separation by which a decree can
be granteq at the instance of
either the husband or the wife on
the ground of failure to comply
with a decree for restitution of
conjugal rights.”

Therefore if 1 say that, I think, we
are doing something which will be
in consonance with the provisions of
the English Matrimonial Causes Act.
I do not want to elaborate this point
and do not want to read out the whole
judgement of Mr. Justice A. N. Grover
of the Punjab High Court; but I must
say that this is something to which,

1 am sure, the whole House will
agree.

Sir, [ want to make an appeal to
the hon. Deputy Minister of Law and
I hope my appeal will not fall on deaf
ears.
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The Deputy Minister im the Minis-
try of Law (Shri Jagamatha Rao): My
ears are not deaf. ’

Shri Man Sinh P, Patel (Mchsana):
He is clearing his ears.

Shri D. C. Sharma: I want to re-
quest him to accept this Bill, to deal
with this Bill tenderly, gently and
sympathetically, to deal with this
Bill in such a way that he accepts it.
This thing has been before the public
for such a long time. So many news-
papers have commented upon it. Even
the Swatantra newspaper of  Delhi,
the Hindustan Times, has been in
favour of it at one time or another.
So, the progressive newspapers of
India and also the Swatantra daily
of India, the Hindustan Times, 1
think, are not averse to a Bill of this
kind. I, therefore, move that this Bill
be taken into consideration.

Mr. Chairman: Motion moved.

“That the Bill further o amend
the Hindu Marriage Act, 1955, be
taken into consideration.” N

Shri Man Sinh P. Patel: Mr. Chair-
man, I support the amending Bill of
my hon. friend. The history of the
law of divorce in this country is a
long one. It appears that in the last
codification of the Hindu Marriage
Act, as it has been drafted, in section
13 there is some anomaly where even
though the marriage is declared to be
a failure by a particular act and con-
duct of both the parties, the remedy
can never be enjoyed by either of the}
parties, specially by the zggrieved
party. without the consent of the per-
son who has done the grieving part of
it.

Let us read the original section 13
of the Hindu Marriage Act. There
are about nine clauses whereby the
dissolution of a marriage can be avail-
ed of. Looking to sub-clauses (i) to
(vii) one finds that if there is an
action on one of the sides, the remedy
can be availed of by the other side
without going through the numerous
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difficulties; but as far as clauses (viii)
and (ix) are concerned, the failure
may be from both the sides, ¢ven then
the remedy available is only to the
person who has initiated the proceed-
ings of judicial separation. But even
‘though a dissolution has been declar-
ed or a judicial separation has been
given, when the party who initiated
the proceedings does not want to avail
of a divorce later on, the other party
has also to wait for a number of yesrs.

Now there are incidents in society
when, after obtaining the judicial
separation, the person, who has avail-
ed of this opportunity of proceeding
in a civil court and has obtained
judicial separation, has not taken re-
course for two years to any opportu-
nity available to him by joining into
a marriage, and starts a different life
taking another partner. It may be un-
official, in an illegal manner. But the
second partner also has to take the
same recourse.

So 1 see the point of the amend-
ment brought forward by my hon.
friend Shri D, C. Sharma. The only
change suggested is that when there
is an erring party who himself or her-
self takes recourse to judicial proceed-
ings, that party can avail of it even if
the second party has not joined—up
to clause (vii). But where there is a
fault on both sides, that is, when there
is a decree got by one party and he
is not fulfilling that decree by the
action of the other party also, the
remedy should be available to both
sides.

If, once happy married life is not
successful, litigation is started in a
court of law, judicial separations are
being obtained. Then, in a number of
years, call it either by repentance, or
by some goodwill prevailing on cither
side, by act of man or by act of God
or of society, if they come together,
it is all right. Their life can change.
But if by misfortune nothing of that
sort happens, it may be not by the
fault of one party, but by the fault of
both the parties; then, simply because
the original proceedings were &vailed

of by one party, the remedy should
not necessarily be available to only
one party: it should be available to
both parties. And if later on the
original party wants to harm or hurt
the normal life of the other party, the
remedy should be available, to  the
other party.

Therefore, the spirit of the original
Act is being put in a better form and
there may not be any legal lacuna. I
endorse the pri?ciple behind the
amendment and I °support the Bill.

Shrimati Yashoda Reddy (Kurnool):
Sir, there is nothing much to say on
the Bill that Mr* Sharma has brought
forward except to say that the hon.
Minister will have absolutely no
difficulty in accepting it. The framcrs
of the Hindu Marriage Code provided
for a divorce with all good intentions.
If the husband and wife cannot pull
together, they have given a right to
either party to ask for dissolution of
the marriage. If by any chance the
parties could come together and make
a success of the marriage, well and
good. But if it cannot be Aone—it is
no matter whether the husband or the
wife went to the court—if it has becn
proved a failure, I think the law should
be such that the party who got the
original decree, whether it was the
husband or the wife, should not be
the dictator after two years. The
other party should also be given the
right. Once it is proved a failure,
there is no meaning in making the
other party wait. So in all fairness
this Bill should be accepted, and we
congratulate Mr. Sharma on having
brought it before the House.
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Shri Jagantha Rao: I congratulate
my hon. friend Shri D. C. Sharma on
his having brought forward this Bill.
1 am also glad that the two Members
who have taken part in the debate,
both of them lady Members have ajso
supported the Bill. It is true that
Hindu law never recognised divorce
unless it was allowed by custom.
Luter, it was made statutory by intro-
ducing section 18 in the Hindu Marri-
age Act, 1955. The Hindu law proceed-
ed on the basis that marriage should
continue, and it was more than a con-
tract and it was a sacrament, and
every opportunity should be given to
the parties to come together and
sink their differences.

Sub-sections (8) and (@) of section
13 of the parent Act have given the
right to the person who obtains a
decree either for restituion of conjugal
rights or for judicial separation to
obtain a divarce after a period of two
years or more for non-compliance. It
was not the decree-holder that was
required to execute the decree; it was

‘
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for the respondent or the judgment-
debtor to comply with it. Byt it has
come to the notice of Government that
there are cases where the husband
having gbtained a decree efther for
restitution of conjugal rights or for
judicial separation, even though two
years or more have passed, never
pursued it by filling a petition for
divorce, the result being that the
very object of the Act, namely to give
locus paenitentiage to the parties to
come iogether is defegted. He would
not flle a petition for divorce, and the
wife has no right to file a petition for
divorce, and the result has been that
the marriage must be deemed to be
continuing all along, and it is not open
te the woman to marry again. It is
really a hardship for the woman. So
many cases of this type have come up,
and Government have also been feel-
ing that this hardship should be re-
moved.

In 1958 a similar MBill was brought
forward by Shri Barlingay in the
Rajya Sabha, but somehow or other
that Bill lapsed. My hon. friend Shri
D. C. Sharma has taken up jhe thread
and Introduced this Bill in 1862. The
object of the Bill is laudable.

Dr. M. S. Aney (Nagpur): The hon.
Minister has said that two ladies have
expressed their opinion, On behalf of
the gentlemen Members of the House,
may I say that they are also in agree-
ment with the object of the Bill?

Shri Jagapatha Rao: My hon. friend
Shri D. C. Sharma represents the male
Members, while the two hon. Members
who took part in the debate were re-
presenting the lady Members. Thare-
fore, I take it that both malc as well
as female Members are in agreement
with the object of the Bill.

Mr. Chairman: But Dr. M. S. Aney
had not asked for an opportunity to
express his feelings on this Bill.

Shrimati Yashoda Reddy: He has
said that in one sentence naw.

Shri Jaganatha Rao: The object of
the Bill is very laudable, and Govern-
ment see no reason to oppose the Bill.

1 accept it with pleasure, with the
amendments moveéd or given notice
by the hon. Moyer.

Mr. Chairman: [ shall put the con-
sideration motion to vate now.

Shri Hari Vishnu Kamath (Hoshan-
gabad): “On a peint of order. The
measure is very welcome, but I sup-
pose that it is a salutary rule of parlia-
mentary practice all over the world
that no measure, hawever good or
however bad itJ may be, should Le
adopted by the House withuut at least
the quorum being present.

Shri D. C. §harma; The Government
of India Bill was passed by the House
of Commons with only 17 Members
present. It is there on record. And
yet my hon. friend is always raising
this point.

Shri Ranga (Chittoor): We are all
going to support the hon. Member.
So, why should he be worried?

Mr. Chairman: All right, let the
bell be rung—Even after the first bell,
there is no quorum. So, 1 order that
the bell be rung for a second time—
Now, there is quorym and I shall
put the consjderation motion to vote.
But before that, T would like to know
whether Shri D. C. S8harma wants to
reply.

Shri D. C. Sharma; I only want to
thank the hon, Deputy-Minister of
Law for having accepted this Rill. I
hope that his generosity will cantinue
to be showered on me and on the
other Members in the future also.

Mr. Chairman: The question is:

“That the Bill further {0 amend
the Hindu-Marriage Act, 1955, be
taken inte consideration.”.

The motion was adopted.

Mr. Chairman: We shall now take
up the clauses. First, we shall take
up clause 2.

Clanse 3.—(Amendment of Section 13,

Mr. Chairman: There is an amend-
ment to this clause by Shri D. C.
Sharma. I think the hon. Minister js
accepting it.
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Shri Jagnatha Rao: Yes, I am accept-
ing it.
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Amendment made:
Page 1, for lines 12 to 14 substitute—

“(1A) Either party to a marri-
age, whether solemnized before or
after the commencement of this
Act, may also present a petition
for the dissolution of the marri-
age by a decree of divorce on the
ground. ..... ", (3)

{Shri D. C. Sharma)
Mr. Chairman: The question is:
“That clause 2, as amended,
stand part of the Bill.”

The motion was adopted.
‘Clouse 2, as amended, was added to
the Bill.

Clause 1— (Short Title)
Amendment made:

Page 1, line 4,—for
tute “1964”. (2).

(Shri D. C. Sharma)
Mr. Chairman: The question is:

“That clause 1, as
stand part of the Bill.

“1962” substi-

amended,

The motion was adopted.
Clause 1, as amended, was added to
the Bill,

Enacting Formula

Amendment made:

Page 1, line 1,—for “Thirteenth
‘Year” substitute “Fifteenth Year”. (1)
(Shri D. C. Sharma)

Mr. Chairman: The question is:
“That the Enacting Formula, as

amended, stand part of the Bill”

The motion was adopted.
The Bnacting Formula, as amended,
was added to the Bill.
The Title was added to the Bill.
Shri D. C. Sharma; I beg to move:

“That the Bill, as amended, be
passed”.

DECEMBER

4, 1964 Representation of the 3494
People (Amendment) Bill
Mr. Chairman: The question is:
“That the Bill, as amended, be
passed”.

The motion was adopted.

16.35 hrs.

REPRESENTATION OF THE PEOPLE
(AMENDMENT) BILL

(Amendment of sec, 7)

Shri D. C. Sharma (Gurdaspur): I
beg to move:

“That the Bill further to amend
the Representation of the People
Act, 1951, be taken into considera-
tion”.

This is a harmless and non-contro-
versial Bill. It is a Bill which is in
conformity with the sentiments of the
majority of the people of India.

Shri Ranga: There is no quorum.

Mr. Chairman; The bell is being
rung—Now there is quorum. He may
continue.

Shri D. C. Sharma: As | was saying,
this is a very non-controversial and
harmless Bill. When passed into
law, this Bill will be called the Re-
presentation of the People (Amend-
ment) Act. Of course, necessary
amendments to clause 1 to change
it from ‘1962’ to ‘1964’ and to the Enact-
ing Formula to change it from
‘Thirteenth Year' to ‘Fifteenth year”,
will be tabled in due course,

Shri Ranga (Chittoor): There is no
quorum, Sir. It seems we deceived
ourselves.

Mr. Chairman:
quorum?

Is he challenging

Shri Ranga: Yes.

Shri D. C. Sharma: I have already
moved the motion for consideration.

Mr. Chairman:
rung.

The bell is being





