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HIGH COURT JUDGES (CONDI-
TIONS OF SERVICE) AMENDMENT 

BILL 

Mr. Speaker: Now, we Shall take 
up the High Court Judges (Condi-
tions of Service) Amendment Bill. 
Shri Hathi. 

Shrt Hathi rose-

'IT 11II1f.~ IIIPPf: (imr ) 
~liifl" ~,ft~'lf, ~T3;~ q '{~ ~ IfiR~ 
;r6.T ~ I 

Mr. Speaker: The bell is being 
rung 

[MR. DEpUTY-SPEAKER in the Chair] 

Mr. Deputy-Speaker: Now, there is 
quorum. The hon. Minister may start 
his speech. 

The MinIster 01 State in the MinIs-
try 01 Bome AJrairs (Shri Bathl): I 
beg to move. 

"That the Bill further to amend 
the High Court Judges (Condi-
tions of Service) Act, 1954, be 
taken into consideration.". 

An Boa. Member: How much time 
has been allotted for this Bill? 

Mr. Deputy-Speaker: 2 hour •. 

Shri Hathi: This Bill will not rake 
more than fifteen minutes. This is a 
very small and non-controversial 
measure. This amending Bill has 
been necessitated because of the 
Constitution (Fifteenth Amendment) 
Ad, 1963 by which We raised the age 
af retirement of the High Court 
judges from 60 to 62. 

Clause 2 of the present Bill seeks 
to amend section 14 of the present 
High Court Judges (Conditions of 
Service) Act. True House will see 
that this is really a consequential 
amendment. Section 14 provides that 
a judge will be normally entitled t. 
pension when he completes the a~ at 
60. Since we have raised the age of 
retirement from 60 to 62 under the 

(Conditions of Service) 
constitutional amendment, in this 
~ction also, the age should be raised 
from 60 to 62. That is the only 
change sought to be made in this sec-
tion. 

The second amendment seeks to 
provide that in the case of thOle 
judges who were serving on that par-
ticular date, namely the 5th October, 
1963, when the age of retirement was 
increased from 60 to 62, if they want 
to retire at the age of 50, they will be 
permitted to do so, and they will be 
entitled to pension at the age CJf 60 
because they had joined service ear-
lier. 

The third amendment relates to the 
High Court judges of Jammu and 
Kashmir. Now, the High Court 
judges of Jammu aOd Ka!lhmir also 
are transferable to other parts of the 
country. There is a provision in the 
present Act that the services of the 
judges in the other States will also 
be taken into consideration for the 
purpose of pension, leave etc. That 
provision should be applied to the 
judges who would be transferrPd 
from Jammu and Kashmir to other 
parts of the country. 

Th'ese are the three amendment. 
which are proposed in this Bill. So. 
this is a very simple and non-contro-
versial Bill, and I commend it for tbe 
acceptance of the House. 

Mr. Deputy-Speaker: Motlon mO"-
ed: 

'That the Bill further to amend 
the High Court Jud~ (Contll.-
tions of Service) Act. 19114, 'oil 
taken into consideration.". 

Shrt H. N. MukerJee (Calcuttll Ceu-
tral): Mr. Deputy-Speaker, Sir, 1 
agree with my hon. friend the Mini.-
ter that this amending Bill is a con-
sequential measure, and in re,ard 
purely to the substance of it, there ia 
not going to ·be any controversy ill 
this House. But, I wish to Intervene 
because, since it refers to the condi-
tions of service of High Court judi'S 
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and the fixation of their ages at 62 as 
settled by the recent amendment elf 
the Constitution, it is perhaps neces-
sary to remind the Crl!vernment of its 
responsibility in regard to the position 
01 our judiciary. And I say this be-
cause thle question of the fixation of 
the age of judges has recently caused 
a certain amount of excitement in the 
country; I say 'excitement' ,becaUSle in 
relation to High Court judges and 
people in that category, we are accus-
tomed to ascribe to them sobriety of 
the highest order, but it has happened 
that some High Court judges have 
discovered rightly or wrongly, it is 
not for me to say at the moment, that 
in regard to the fixation of age, the 
executive has appeared to act in a 
manner which is derogatory to the 
dignity of the judiciary. I know that 
it is not an one-sided story either, 

- and I feel so that sometimes our own 
tijudges have perhaps not bc'en ade-

quately conscious of their responsibi-
Ilty in this regard. 

I tliiyes us no pleasure to find High 
Court judges having to go to court in 
order to secure what they consider to 
be th~ rights in regard to thE' asrer-
tainmimt of ~heir age. It gives us no 
pleasure also to be told, :for instance, 
as I have been told lately, that .the 
Cnlcf Justice of one of our leading 
High Courts, I shall not mention the 
name of the High Court, has been 
found by some people, again rightly 
or wrongly I do not know, to IIoavlI 
givell an age which was not quite cor-
rect, and a representation has been 
sent to the PI<esident signed by all 
sorts of people asking for an ascer-
tainment of the age of that particular 
judge, even though he happens to 
hold a very important position in the 
judiciary. 

It gives us no pleasure to have to 
refer to these things, and I mention it 
only in order to impress on our 
judges, if I may with all due respec~, 
that from them also the country s 
expectation is that they shOUld be able 
to command not only the confidence 

Sill 

of the public, but also the est1eem of 
the executive. 

Having said that, I would like to 
impress upon the executive, because 
it is with the executive that woe have 
our contact in this House, their res-
ponsibility to maintain the highest 
possible regard to the position of the 
judges. I say this because there is at 
the moment pending in the Supreme 
Court the case of one ex-Judge of one 
of our High Courts in regard to the 
ascertainment of his age. In regard 
to this matter, many interlocutory 
proceedings have taken plaC'C, and 
certain observations haVe been made 
by High Court judges which have 
been reported in the papers, which 
throw a flOOd of light on the recent 
emergence of a practice on the part 
of the executive to interfere, rather 
unwarrantedly, in matters relating to 
the position of the judiciary. 

This question of the fixation of the 
age of High Court judges, and Sup-
reme Court Judges for that matter, 
is a very delicate question, and on be-
half of the judges the proposition has 
been put forward that if an age bias 
been accepted at the point of time of 
the judge's appointment, and also 
gazetted for the information of the 
public, then there cannot be a devia-
tion from acceptance of that age sub-
sequently unles the judge is found, 
On investigation, to have committed 
perjury at that point of time, and 
therefore he deserves removal trom 
his position. The Judges have, there-
fore, tried to say that at the point of 
trme of appointment, their ages should 
be ascerained in the normal way, and 
that should be the age considered to 
be the rightful age, whiCh is not going 
to be contested in future. But what 
has happened is that in the particular 
case which is now pending before the 
Supreme Court for final adjudication, 
the judge's age was determined at a 
particular point of time by the execu-
tilve, and the judge was asked to quit, 
against which the judge is trying to 
have b\s remed.y in court. 
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My feeling is that for the executive 
to arrogate to itself the duty of ascer-
taining the age of a particular Judge, 
without reference to the judge him-
self, is something which detracts very 
seriously from the dignity of the judi-
ciary and is going toprejudieially 
affe~t the work of the judiciary. 

In regard to this also, a point has 
been raised that whenever the Union 
Government here ascertains the age of 
a judge at a particular point of time 
it sometimes asks the Chief Justice 
of India, or some such highly placed 
person. On this point, a judge of the 
Calcutta High Court has made an 
observat,ion to this effect, namely that 
the judiciary slhould not be made the 
consultant of the executive unless the 
law rEquires it in express terms; that 
is to say, a decision of the Union Gov-
ernment in relation to a judge of a 
High Court somewhere in the country 
should not merely receive a special 
warrant because of a consultation 
having been held with the Chief Jus-
tice of India or some such person, that 
after all, the judiciary should not lend 
itself to the kind of consultation 
which is involved in the determina-
tion' as made in this kind of case, 
Therefore, I feel that some stable 
principles should be involved in regard 
to how the age of judges is going to 
be determmed, how they are going to 
be published, and how they are going 
to be questioned in the future. Unless 
this is done, the judges are in a very 
delicate position, and at any point of 
time, a hostile member of the exe-
cutive might put him in jeopardy. 
And this is eractly what appears to 
have happened. 

In the case of the Calcutta High 
Court judge, whose name I need not 
mention here, which has gone to court, 
there were some interlocutory pro-
ceedings in the Calcutta High Court, 
and Mr. Justice P. N. Mookerjee gave 
a judgment in the course of which he 
was constrained to say-I am quoting 
his words: 

"It (the case which ihe was dis-
posIng of at that time) might 
evoke sad and unpleasant memo-

BiU 
ries, as it had witnessed criticism 
of judges in Parliament by no less 
a responsible person than the 
Union Law Minister." 

A High Court judge of Calcutta has 
been constrained to remark that 
Judges who are not represented here, 
who are not present here, who are not 
in a pOSition to have their point vI 
view conveyed to this House, have 
been the victims of attack by no less 
a person than the Law Minister of the 
Union Government. 

And this Judge, Mr. p. N. Mooker-
jee, went on to add: 

"Such criticism (by the Union 
Law Minister) only shows how 
unsafe is the position of Judges 
here in spite of the protection and 
immunity afforded by Article 121 
of the Constitution, It will, in-
deed, be a matter of the deepest re-
gret if an unwritten constitution in 
this behalf, as in England, turns 
out to be more powerful and 
much more effective than the 
written Constitution of our land. 
Unless persons in authority are 
conscious of their responsibilities 
and realize the importance of such 
consciousness, there are immense 
possibilities of the gravest conse-
quences, and problems may arise 
which may baffile all solution. 
While judges are doubtless bound 
hy their oath to uphold 1lhe 
Constitution and so to permit 
no infract jon of Articles 106 
and 194, they may justly and 
reasonably claim for the 4Iafe 
due discharge ot their duties that 
others in authority ought similar-
ly to be alert that constitutional 
protec!tion and immunity of judges 
under Article 121 is not violated." 

I lam quoting from a monthly journal 
called Public Administration, which is 
here in our Library. from where r have 
borrowed this cOPY. and these extracts 
are from the judgment riven In the 
Calcutta High Court by a special 
bench which was ~et up earlier this 
year, 
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~y point, therefore, is that this 

particular case, which might be un-
fortunate in some of its implications, 
throws a great deal of light on the 
way in which certain things have been 
done, and continue to be done in our 
country. And there has appeared a 
recent tendency on the part of the 
judiciary also to .behave QS it they 
depend upon the good pleasure of the 
executive in order to be able to avoid 
unpleasant consequences, or in order 
to achieve some greater success in 
their own status in life, which is al-
"!ieady high, but some of them who 
wimt to go higher still, want to be in 
1he "good books of the executive. A 
estate of things where the highest 
judiciary comes to feel a sort of de-
pendence on the executive is some-
thing which goes right against the 
grain of democracy, particularly where 

,8 written Constitution has to be inter-
preted by the judiciary, which really 
has the last say in this matter. 

So, in regard to the firation of the 
age of Judges, some very serious 

: tlhought needs to be given by Govern-
ment and by the country, and it is 
therefore I suggest that while we can 
have no objection to having some 
consequential changes because the age 

. of retirement of judges has been in-
creased from 60 to 62,- there can be 
no objection to that-the process of 
the determination of the age of judges 
should be laid down in terms which 
would be in conformity with the dig-
nity of the judiciary, that the excutive 
should not be ina position to dole out 
f-avours to the judiciary, or frowns if 
it is so inclined, that any suggestion 
of the executive having the whip hand 

. over the judiCiary also should be eli-
minated. 

I wish, therefore, that the Minister 
keeps this in mind and tries to evolve 

, certain formulae by which the ascer-
tb.inment of the age of the judges can 
be done in such a way as would not 
militate against their dignity and self-
respect, would in no way weaken their 
responsibility of interpreting the 
Constitution, because in that regard 

am 

they are the repositories of the truth 
of the Constitution, they are going to 
interpret how the Constitution can 
warrantedly be applied in the condi-
tions of our country. 

With these words, I have no object-
ion to the Bill being accepted, but I 
press again on the Minister that he 
gi ves his mind to this aspect of the 
matter. 

Shri VidYa CharaD Shukla (Maha-
samund): Sir, the question of judges 
and their transfer from State to State 
has been agitating the minds of the 
Home Minisry and the State Govern-
ments for a long time. I want to 
take this opportunity of requesting 
the han. Minister to enlighten the 
Hous on this question of transfer of 
judges from one Bench to another that 
is, from one State to another and teU 
us how many judges have been trans-
ferred from one State to another, and 
if this process is found difficult by the 
Government, what are the impediments 
that come in the way. I Say this 
becaUSe this particular system has been 
found to be very laudable and a lot of 
things have been said about the merit 
of this system, but I think, and my 
personal opinion is, that becase of 
pOlitical pressures or the reluctance of 
the judges themselves, such transfers 
have not been possible. But still it 
would be very interesting for the 
House to know the number of judges 
that haVe been transferred from one 
State to another, say, in the past 10 
years. 

Another point that I want to make 
is about the appropriate choice of the 
persons who have to sit in this high 
pedestal of justice. I have a little ex-
perience of high courts and the Sup-
reme Court, and I can say tlhat 
most of the judges that have been 
elevated to this high office do amply 
deserve it, but still there have been 
cases in which such appointments have 
been made on considerations other than 
judicial Or merit. There is a case of 
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'a particular biBh court judge who hap~ 
pens to be an les oftlc:ial, who bas 
been taken from State to State; nOlle 
of the States wQnted thal ciVil .arvant, 
that -res officer. He is not even I law 
graduate. He was shunted frortl 
Bihar cadre to the Orissa cadre; the 
Orissa people shunted him away to the 
·Central Government, and again, from 
the Central Government he was shun-
ted out to one of the Part C States, and 
when he was not wanted anywhere, 
though he was not a lawyer, he wus 
dumped into the M.P. Court. Since 
then, he has been making a nuisance 
of himself there. (InteT7'Uption). It is 
a fact. It is on the record that he is 
not a law graduate. Just because he 
js an -lCS officer and is not wanted 
anywhere ... 

Shri Bade (Khargone): Can he say 
that he is making nuisance-that a 
judge is like that? I know where his 
shoe pinches. 

Shri Vidya Cbaran Shukla: He can-
not challenge my facts. They are clear 
.and are on recerd. 

Shri Bade: He is not a nuis81Wle in 
Madhya Pradesh. He may be a nui-
.Bance to you. 

Shri N. C. Chatterjee (Burdwan): 
He cannot say of a sitting judge like 

-that. 

Mr. Deputy-Speaker: Order, order. 

Shri Vldya CharaD Shukla: I have 
not mentioned the name of the judge. 

Shri Bade: He should wi1lhdraw the 
words that "he is making a nuisance 
of himself." A judge cannot be & 

nuisance. 

Shri Vidya CharaD Shukla: The 
general procedure or principle has 
been that judges are appointed only 
from out of the practitioners who 
practise at the high courts. I am 
sorry to say that this practice is also 
not adhered to in certain States. These 
appointments are sometimes unfor-
tunately made out of political consi-

·derations. It would be 'a very SOrry 

Bill 
day, and it would be a Vel')' trAiic 
thing for OUr judiciary, it p6lltical 
considerations ever enter into the ap-
pointment of Hi,h Court or Supreme 
Court judges. (Interruption). 

There were some appointments not 
in my home State but elsewhere' also, 
which have been motivated not by 
considerations of merit but may be on 
political considerations. I cannot make 
a definite statement whether it was on 
political considerations. I know of a 
particular case in which a district 
court lawyer was elevated to the 
Bench and there was a lot of protest 
from the judges and from the Bar As-
sociation also, but it was not heeded. 
I do not know what the reasons were. 
I wish that while the hon. Minister 
replies to this debate, he makes some 
pointed reference to these things and 
tell Us whether this is a frequent thing 
or it has been stopped or what his 
informoation about that is. 

'" '!o fifo ~ (~): 
~~,;;i't~~ 
'III1lfr ~ ~~miR> ~ 
3i'r{ ~ 'flf ~ ~ .~ ~ I 

~mr~ !WiI"ra'~ ~ 
~ ma- ~~ ~~"hA" ~ t ~ 
.m: ~ ~ 'flf ~ ;n"il.ffi" j I 

~~~~~ti \lIT 
~fifaT;r it ~ m ."...,. f~ 
'III1lfr'ITm~I~CfIffi"~SIT<f 
;rn 'IT R> 60 ~ II>"r ~ ~ 
{It ~,~ iii ~lll>"r ~~ ~ 
II>"r 62~~~;;rl1t I wmit'lir~n:r 
~ 'liflfllnmlR ~,~ ItlIT f.t;lrr lI'IIT ~, 
w~it~~t~~ijff;rr 
~ ~ iltflt;;f ~ ~ f~ ~ Jt\r 'U1T 
itqt1f~1I>"r ~ w rn~ 
iii ~ ~ ~ ~ iR: ~ oql&ClT 
~ I ~ m it ~ if1(f ~ ~ I 
q"rr m ¢ mrfr :all" ;;r;:m It>1' ~) 
~ ~ ;;IT ;;r;:m mft" ~ ~l 
iii q"~ \lim Q{ ~ I ~ mrn- ~Tt 
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[~ 1!0 fifo ~] 
~u it; om: it ~ m: ~ ~ I ~ 
1ft" '{U ~ 'til ~ 'Irtfu ~ i fif; 
~it;f~RitilgO~~~, 
~ it; tf;ri ~~ it 'ta' ~ ~H 
~ I ~~ "¥ 1,' ~ w.r ~ fit'; 
~it; ~~tl'~~g1IT~' 
IIiW ~ ~ 62 m;;r ~ \11iI' ;;IT ~ ~T 
~of i, ~ ~ ~ al ~ ~ ~ , 
~~~fit;~~~~ .. '. 

Shri Ilathi: We can discuss any-
thing we like-delay in the judiciary 
etc. But this is a specific point; Shri 
Mukerjee was pinning it to a parti-
cular point. 

-n ,!o ",0 ~: it ~ 
W\prmIT ~, it ~ ~ ~ ({T fit; 1!7t 
~ 'f:T ;mar ~ ll'"ir Q) ~ ~ fit; ~ 
vm\F1it~~it;tmmr~ 
~ 'fi1:i't ;f.t ;;IT ~ ~, '3'ri; ~ ~ 
;pft m ;;mft ~ I ~ :mr it ~ 'til 
~~~~~W~I~ 
~~~~r.rm~({T 
~lffifit~~~({T1 ~it 
ll'"ir ~'I1cr ~ ~ fit; ;;IT ~ ~ 
~ ~mit;~~,~,qlf<otlllllz 
it ~ mK ~ ~, m;;r it; ~ 
~~~~,~~ 

~YR~~~!ffiIT~;;f\'~~ 
f;;m ;rnwr ~ ~ ~ ;;mIT ~ ~ I 
~ ~ it m'ffi' ~ fit; 302 it; ~ 
it; ~~ it'i1J: 'i1J: qR~~ 

~;;flT~~' ll'"ira1~~ 
~iWf~I~~itQ)i, 
i'i ~ ~ ~ m;;r ;;flT ;;n;rr 1!1lf\'ft ~ 
~ I 30; it; 1fTIi!'fT it; ~ ~ .ntiT 
It,T ~~aT ~ ~ it, ~ ~ 
{r.tit '«~ ~;;flT~ tm~t~ 

Bill 

uarr~~~a1~~{ITtn' 
~~~~~~~1~ 
~~;;mIT~Q)~if~ 
... ~ ~ I irt: ~ ~ <m'tlt lIW 
~fit;~lUrnf~it~~~ 
Q) ~r ~ fit; \F1 it; ~ ~ ~ it 
~mmll>1";;IT~~ ..... 

Shri Ha.th.i: This is not a Bill to in-
crease the age of pudges. 

-n,!o",o ~ :~mq-~ 
'I'fcru ~ ~ ~~ ~ orr 
<% ~, '{U m it lIW ~ iR <gT ~ , 

~ ~ ~ ~ ~ fu"rI;rT 
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~, 
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~~f~m~~~~. 
~ m&<fi q;;m i!.l I ~ m ~ 
it;~mrrmelorif;~~Cfi1i' 

lft ~. ",,4qlf"'<t>' ~ rlITI<-~ if; 
~ ~ 5f\lTq ~ ~m ;of~, if# 
$'~~~, ~~mtm
'li"'~lfT'f~~'til~ 

ri~~....a-~'~tPtm 
<mI"'f iR'fT ~, ~ ~ ~ 
~i't~qR¢.~;;fii'tm 
~~, fit; \11iI' ~ if; ~ it; ~ 
4T~~"tcq •• zik it;~it;~ 
~ ~ ~ m;ft ~I~
;f\fu~~ m~~, ~1Pf 
m ~ it; f;mfuqT if; 1fiff it; ~ ~ 
m'fT ~ fit; .... tiq.f .. ".. ~ ~ 
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Dr. L. M. Singhvi(Jodhpur): Sir, 

while the Bill itself is a consequen-
tial enactment and as such it is unex-
ceptionable, I think it is appropriate, 
contrary to the submission made by 
my hon. friend, the Minister of State 
for Home Mairs, that we consider the 
larger question of the conditions of 
serviCe relating to our Judges. To 
preface my submissions, I would like 
to say that it is most deplorable and 
regrettable that this opportunity was 
not taken to bring a comprehensive 
piece of legislation before this House 
to alter, modify and improve the con-
ditions of service of our High Court 
Judges. 

It is customary for us in this HOUiSe 
to extoll the independence and inte-
grity of our judiciary. It is the judi-
ciary which is the custodian of our 
Constitution, but We have done pre-
cious little to improve their condi-
tions of service and to ensure that the 
most talented in the Bar and. in the 
subordinate jqdicJal services would be 
attracted to our higher judiciary, be-
cause this is the very crux of the suc-
eeutul 'Working of oW' Constitution. 

I am sorry to lay that the ample 
evidence before the Joint Select Com-

of Sert-ice) Amendment 
Bill 

mittee on the Fifteenth Constitutiorr 
Amendment Bill, over which you pre-
Sided, has been ignored or neglected. 
Need I remind my hon. friend, 
the Minister, that in this com· 
mittee various ex-Chief Justices, parti-
cularly one ex-Chief JUiStice and seve-
ral other persons who were highly 
knowledgeable about the conditions 
of service prevailing in our country 
had deposed and said that at present 
the conditions are not good enough to-
attract the best in our legal profession. 
You cannot expect independence or 
integrity or competence from those 
who are recruited from the second or 
third lines in the profession. We want 
the very best for our judiciary, be-
cauSe on the functioning of our judi-
ciary depends the whole future of our 
democracy and the rule of law in this 
country. I hOPe the Minister would 
be able to give us an assurance of his 
earnestness in the matter and of his 
willingness to bring about a compre-
hensive piece of legislation to alter 
and imprOVe the conditions of service 
relating to High Court JUldges. This 
would indeed be in fulfilment of an 
assurance given by the Law Minister 
in the committee as well as on the 
floor of this House. I think thesc 
changes are over due and should hp 
considered and brought before the 
House at the very earliest. 

I should like to say also that the· 
procedures for reeruitment leaVe much-
to be desired. I have heard from a 
former illustrious Chief Justice or 
India that in certain cases, State Chief 
Ministers are known to set up compe-
ting condidates for elevation to the· 
High Court. I am quite sure that the-
observation of the former Chief Jus-
tice, a great jurist of our coltlltry, was 
based on facts and based on his aa-
guish regarding the procedures which 
are sometimes set into motion by the· 
executive Governments in our various' 
States. I should like the Minister to-
tell us frankly and. fUlly what insi-
dious and surreptitious role, which time 
and again it has been alleged the State· 
Chief Minister happen to play in the 
selection of High Court Judas. It 
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there is even a grain of truth in these 
allegations, if there is any basis for 
the statement to which I made refe-
rence just now, I think it is a matter 
which is exceedingly serious and 
which demands the first attention. 

I should also like in this connectbn 
to say that the judiciary in our coun-
try should be brought under the Mi-
nistry of Law, not because I expect 
a millennium to dawn upon us as 
soon as this transfer is effected, not 
because I think that the competent 
hands of Mr. Nanda Or Mr. Hathi are 
inadequate for the exigencies of this 
particular branch of administration, 
but because I think it accords with 
propriety and principle. A demand 
to this effect was made by my friend, 
Mr. Chatterjee, himself a former Judge 
of a High Court and an illustrious 
jurist of our country and this demand 
received support from no less a person 
than the present Chief Justice of India. 
who said that it is only in the fitness 
of things that the judiciary should 
have to deal with the Ministry of Law 
rather than the Ministry of Home 
Affairs. I hope, Sir, that the Minister 
would be able to clarify the Govern-
ment's position in this regard. 

Before I concl ude I should like to 
refer to our growing anxiety about 
the growing size of our judiciary, and 
with it the growing arrears; and in 
various High courts where the judi-
ciary has been enlarged mainly to 
deal with arrears you will find that 
Law's delays haVe become much grea-
ter and the arrears have become much 
more. On the other hand, I would 
like, as a lawyer particularly, to em-
phasise that sometimes law's hurry 
appears to have taken a heavy toll. I 
am told that in the work of our judi-
ciary, particularly the subordinate 
judiciary, certain maxima are laid 
down for them, they have to dispose 
of that many cases quantitatively, as 
It the dispensation of justice or the 
administration of justice can be quan-
tified in this manner. I do think that 
this ought to ·be revised and some 
other means should be found to tackle 
thia problem. 

Bm 
Once again, Sir, before I conclude 

would like the Home Minister to give 
us a definite assuranCe that the con-
ditions of service of the higher judi-
ciary in OUr country would be im-
proved, and the parent Act in which 
this amendment is sought to be made 
would be altered in order to improve 
the conditions of service of our judi-
ciary, so that it would attract the 
very best of talent in our country. 

Shri N. C. Chatterjee: Mr. Deputy-
Speaker, Sir, I reiterate the suggestion 
that I put forward in this Lok Sabha 
when I first came here in 1952 that in 
the fitness of things We should .give up 
the old British bureaucratic method 
of placing the High Courts or the 
judiciary in this country UIIlder the 
Home Minister. That was done because 
the Home Minister was always an 
ICS man who would look to the Bri-
tish interests and the Law Minister 
from Lord Sinha right dOWn to the 
last day always came from the legal 
profession. Therefore they did Dot 
venture to trust a Law Minister with 
the important function of looking 
after the judiciary. That is unheard 
of in England and in other democra-
tic countries. Then the Home Minis-
ter. Dr. Katju, said "I cannot under-
stand what Mr. Chatterjee is saying 
because We are a government with 
collective responsibility." It is not a 
question of collective responsibility. 
There are manv things: we do not 
know who the Home Minister will be, 
he may not have any legal training or 
legal background at all. Dr. Katju W89 
an exception; he was a very illustrious 
member of the legal profession. But 
in the fitness of things I do reiterate 
the suggestion that I made that we 
should discard the old British method 
and place the judiciary under the Law 
Minister. 1 am very happy that after 
the speech that I made the other day 
in this House, the Chief Justice of' 
India Mr. Justice Gajendragadkar has 
again voiced the same feellng. That 
should be respected. 

Sir, I remember, in one Select Com--
mittee I pleaded very iwIrd that th~ 

judge's age ahould be raised from 
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sixty to sixty-two. The late Shri Pant 
was the Home Minister at that time 
and he was in the Chair. He said, "Mr. 
Chatterjee, you as ex-judge are not 
permitted to plead for your tribe?" 
It is not a question of pleading for 
anybody, it is a question of 
principle. Just go to the Supreme 
Court. Most of the Judges are over 
sixty. When Chief Justice Warren 
came here I had a long discussion with 
him. You know, Sir. he is the Chief 
Justice of the Supreme Court of Ame-
rica. He avowed this: "Mr. Chatterjee, 
in your country Supreme Court 
Judges are recruited from the legal 
profession, not from the public lite of 
India. Look at me. I have been a suc-
cessful Chief Justice according to you, 
.and I tell you I am successful because 
I was for twelve years functioning m 
very important capacities, either as 
Governor or as Senator or in other 
very important and responsible posi-
tions. That has given me a wider out-
look which has impelled me to take 
a proper view of things." 

Shri Ranp (Ohittoor): And bring 
politics into the Supreme Court? 

Shri N. C. Chatterjee: And you 
know. Sir. in the racial crisis cases 
the Supreme Court of America has 
delivered judgments which have 
attracted the attention of the entire 
civilised world and it has received 
encomiums from alI liberty-loving 
people. 

I do maintain that the age sixty-two 
is the proper thing to fix. I cannot 
understand what is the objection to 
that. When We appoint Judges from 
the High Court and take them to the 
Supreme Court they are fit enough to 
continue till sixty-five; but when they 
get into the High Court they become 
derelict and a·bsolutely inefficient after 
they cross the 'age of sixty~ That is 
not fair. And I can tell You from my 
experienee. "I have been at the Sup-
reme CoUrt Bar from 25th January, 
1950, I tell you tluit our" Judges were 
mostly above sixty and they have 
rendered' distinguished service to the 
administration of justice. And our 

Bill 

Supreme Court can compare favoura-
bly with any other supreme court 1D 
the world. 

I am also gravely disappointed that 
with regard to the case of one Hip 
Court Judge, Mr. Justice Mitter, our 
Calcutta High Court has gone down 
and the entire judiciary has .been drag-
ged down because of this unfortunate 
i?cident of a judge's age .being ques-
tion~ later on. You know, Sir Trevor 
HarriS sent for him and went iuto 
the matter. Thereafter his age 
was accepted both by the Gov-
ernment and the Chief Justice. 
And that should be made final. A 
salutary principle should be laid down, 
let the executive through whatever 
pr~ess it likes determine the age of 
a Judge 'at the time of appointment, 
but there should be no further rcu-
pening of that matter at a later stage. 
Otherwise there may be a danger of 
the executive interfering with a 
judge's age becauSe he has acted i.ll a 
manner which is not palatable to 
them. 

For years together from the platform 
of the Indian National Congress every 
session We used to pass a resolution 
that there must be complete separa-
tion of the judiciary and the executive 
That has not been done in indepen~ 
dent India in a number 'of States. 
Punjab is one example, and you know 
what disaster took plaCe there, a good 
deal of corruption. I had been asso-
ciated with the Grewal case and a 
number of important cases in the 
Punjab, and I know hoW the stream 
of justice was sought to be defiected 
becaUSe of executive interference and 
interference from higher quarters. 
Fortunately the Supreme Court order-
ed that this should not be tried by 
Punjab judges and ultimately they 
got justice, both in Kapur's caSe and 
in Grewal's case. Therefore, it "is absQ-
lutely imperative that there should be 
no executive interference at any sta,e 
or in any form with the judges. 

Particularly with regard to the aJ' 
of II judge I think the su:ggestiOll 



3557 High. Coun ASVINA 2. 1886 (SAKA) Judge. (ConditiOfl6 3S~8 
Of Service) Amendment 

Bhould be accepted that only the Sup-
reme Court Chief Justice should be in 
a position to deal with the matter if 
there is any question, and I fUlly en-
dorse the suggestion made by Shri 
JIIlukerjee that that point should be 
clarified. 

I am sorry that there is a good deal 
.of law's delays. The day I resigned 
my High Court Judgeship 1 went to 
bid good-bye to the Chief Justice-
you know Sir Trevor Harris, a very 
distinguished Chief Justice-and he 
.told me, "Mr. Chatterjee, you are 
Boing, look at the commercial courts, 
on the original side there are 11,000 
suits pending." And when I went to 
the Allahabad High Court some years 
later to appear in an important 
case I met Chief Justice lVIul-
lick of the Allahabad High Court 
.aDd later I met Justice S R. 
Das of the Supreme Court and I a~ked 
him "what is the position with regard 
to law's delays?" He said "The Cal-
·cutta High Court has been beaten hol-
low by the Allahabad High Court; 
"there the arrears amount to 51.000 
cases." It is a horrible thing. I hope 
"things have improved. But there 1s a 
~ot to be done in that direction. It is 
not a question of an individual ICS 
officer. Some remarks haVe been made 
agamst him. It is not fair. He cannot 
defend himself here. But all that I am 
8aymg seriously is that some attempt 
should be made to imprOve and up-
grade our judiciary. And that can be 
made. provided yoU make it possible 
by offering ·better and more attractive 
tenns and conditions of service and 
tenure to the High Court Judges. 
And that should be done. It will be 
11 false economy if you do not do it. 
And law's delays will to a large 
extent be negatived or curtailed if 
you have the right type of judges and 
upgrade the judiciary. 

Lastly, 1 am making one more sug-
lIestion. and that is this that no scope 
should be given for a writ petition to 
be tiled or allowed tn be tiled to ques-
tion the age of a Judge. I had been to 
your Stnte. Mr. Deputy-Speaker, I was 
invited by the Bangalore Bar .Assocla-
1210 (Ai)LSD--6 

Bill 
tion to deliver a course of lectures OD 
comparative constitutional law in the 
month Of July. When I was there 1 
was snacked to hear that a writ peti-
tion had been filed in the Madraa 
High Court challenging the legality of 
the continuance of the Chief Justice 
in office, because his age was question-
ed. When 1 went to Mysore I asked the 
Chief Minister and other friends and 
I came to know that it was true, that 
this writ petition was pending there. 
This sort of disreputable state of 
things must end and it can only end 
prOVided you decide once for all that 
only the Chief Justice of India should 
have the final say in the matter, that 
he should look into it and completely 
determine it. You shou:ld not allow the 
executive to have any say in \he 
matter in any shape or form. 

Finally, I want to make one suggell-
tlon. With regard to the appointment 
of a High Court Judge, let not the 
Chief Minister at all interfere. Why 
aIlow the Chief Minister to interfere 
in the appointment of a High Court 
Judge? The Chief Justice of the State 
and the Chief Justice of India should 
decide the matter, the moment you 
allow the Chief Minister to come in 
and haVe a say, as Dr. Singhvi just 
now said, politics comes in, political 
influence comes in, then there is the 
question of negotiation, there 11 
the question of scratching each 
other's back, the Chief Justice 
may have a nominee of his. the 
Chief MiniSter may· have a nomi-
nee of his, then they will pair 
them together and other unfortunate 
things follow. Unfortunately, this sort 
Of things have happened. The Chief 
Justice of India should deal with these 
things. One Chief Justice of India has 
expressed that this is a very melan-
chOly state of affairs and it should be 
done away with. It can be done awa,. 
with, as I said, if we do not allow the 
Chief Minister to have any say in the 
matter. Let the highest man in the 
judiciarY of the State directly deal 
with the highest judicial officer or 
authority in India. Let them decide as 
to who is the man who is competent 
lobe appointed to the hiib PoR at • 
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High Court Judge. That should be the 
desirable objective. That should elimi-
nate all chances of any further deg-
radation of the judiciary. I want that 
thIS d1sreputable state of affairs of 
over-litigation, of mandamus petition 
or quo warranto petition filed in court 
after court questioning the judges· 
ages should come to an end. That can 
only be stopped if the executive de-
1lnitely declares that the Chief Justice 
of India shall be vested with that au-
thority and his determination shall be 
aecepted as final. I am quite sure the 
judiciary in India will accept that 
verdict and I am sure it will be a 
Tery desirable objective. 

Shri Ranga: Mr. Deputy-Speaker, 
Sir, I agree with all the observations 
made by my hon. friend, Dr. SinghvI. 
I am ali'O very keen that the Chief 
Justice of the Supreme Court alone 
should be made responsible to settle 
questions of doubt that arise in re-
gard to the date of birth of these High 
Court judges. The present practice 
of leavinf it to the executive is not 
healthy and in the recent instances it 
has led to a lot of speculation and 
rumours, the details of which I need 
not give now. 

Sir, to place all these High Court 
judges-there are quite a large num-
ber of them-and also the Supreme 
Court judges at the mercy of the 
executive is' really Dot dignified. 
Secondly, it is not conducive to the 
independence of the judges and it 
would not be in keeping with the 
8tatus that we have endowed them 
with in our Constitution. 

• ~m parti.culJarly anxious, Sir. 
that the transfers that are being 
made of High Court Judges shoulQ 
not be made merely by the Home 
Ministry or the Law Mini~try as is 
now being suggested by Shri Chatter-
jee. Ii should be made by the Chief 
Justice of the Supreme Court; other-
wise, again, political inftuence and 
mischief are likely to come Into play. 

Bm 

And in regard to this question of 
tran'sfers, it is not 'Only the High. 
Court judges ·but the Chief Justices 
also must be capable of being trans-
ferred as and when found necessary 
by the Chief Justice of the Supreme 
Court. I am very glad the healthy 
practice of appointing some judges t~ 
anyone particular Hifh Court from 
outside the jurisdiction of that parti-
cular court or from some other State 
has come to stay and is being uti-
lised. I would like this practice t'o 
be extended so that a decent enough. 
proportion of High Court judges in 
any High Court would be thOse who 
have C'ome from outside that particular 
State. 

Then there is the question of condi-
tions of service. I learn that In 
very many places the High Court 
judges are hard put today to have a 
decent enough accommodation. While 
the Government have been going <lut 
of their way to providing housing 
accommodation for many officers of 
much lowr grade, much lower status 
ad on a large scale too in almost 
aU the States, I do not see any 
reason Why the Government should. 
n'ot hasten to make funds available 
and help the High Courts to construct 
decent enough quarters for the High 
Court judges and place them free of 
rent at their disposal in many of the 
States. I say "free of rent" tor this 
reason that the salaries that are being 
paid to our High Court judges, I 
learn are not attractive enough tlJo 
indude the most eminent lawyers who 
are available to offer themselves tor 
appointment as High Court judges. 
I know also of instances where 
several leading practitioners did not 
wish to accept these appointments 
just because-they had two 'Objections 
-firstly, they were earnine so much 
more and they did not want to sacri-
fice and, secondly, they felt that 
political influences which were raging 
in their States were likely to come 
in their way of getting their appoint-
ment. in a decent way. They did not 
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wish t'o be insulted by being dropped 
at the instance of local political 
bosses. 

That brings me to the question 01 
the manner in which these High 
Court judges are beine appointed. 1 
am in agreement with my han. friend, 
5hri Shukla, from the Congress ben-
ches, in his 'Observation that political 
influences are being broueht to bear 
in the selection of people as High 
Court judges. This is not a new evil. 
Even when the British were here 
they used to favour some of their 
political favourites, and that was one 
of the instruments which they used 
against our Nationalist Movement. 
Unfortunately, OUr Swaraj Govern-
ment also has fallen into that bad 
practice and our Chief Ministers at 
the State level have only been too 
glad to take advantage of this. I 
would like to know whether even one-
tenth of the total number of appomt-
ments that have come 1'0 be made ev~
since we have achieved freedom in 
regard to High Court judges have 
come to be made entirely on of non-
pOlitical and purely judicial basis. 

An Hon. Member: Not even one 
per cent. 

Sbri Ranga: It is very diffirult for 
arybody to say that political influ-
ences have not been brought to benr 
Upon this. And, political influences 
havc not always been used in a 
healfhy manner 'Or a wholesome man-
nt!r. Often they have been used also 
to punish or insult some people whO 
are enlirf:ly deserving and who com-
mand the respect of their local -bars. 
'l'J1(:refore, I want this practice to be 
put an end t'o. I do not know how 
Boon it will be put an end to. One of 
the ways 'by which, I think, we can 
avoid this evil is by transferril1g 1..1e 
jurisaiction of administration of HIgb 
Courts and Supreme Court from t..'le 
£I:lntrol of the Home Ministry to the 
Law Ministry. 

Tnen, Sir, there is the q1olestlon or 
the age problem. I acne with my 

hen. friend Shri Chatterjee, that it 
IS !lood that it has been raised so far 
Sa the State Hieh Court judges are 
concLrned. But I do not aeree with 
my friend when he said that there 
are many cases pending just because 
SD many of these judges are over-
aged. That is not so. The real reason 
for that I think, is that there are not 
suffidtmt number of judges appointel1 
and I would like my hun. friend, 
the Home Minister, to look into this 
matter and see that they are. helped. 

But I do not airee with one sug-
gestio", made by Shri N. C. Chatter-
jee, I'amely, that direct recruitmenll 
shou;d be made even to the Suprema 
Co:.rt. In the light of the harsh ana 
the bad experience that we have 
haa in the appointment of High Court 
Judge~ till now, I would like tbe 
pr(.ser. t practice to be continuea, that 
i~, t!le recruitment of Supreme Court 
Juuge~ from functioning High Court 
Jud;;(;s. 

Shri N. C. Chatterjee: I can tell my 
hun. friend that we have departed 
from that practice and the Govern-
ment of India has approved of it. The 
learned gentleman who was the Ad-
vocate General of Punjab has beal 
recruited directly from the Bar and 
that has proved to be a great success. 

Shri Ranga: An exception cannot 
prOVe the rule. I do not know any-
thing about this particular gentleman; 
therefore, I do not wish to say any-
thing about it. I am prepared to 
accept what Shri Chatterjee has saia 
that it is an excellent, happy example 
of appointment through direct re-
cruitment; but in the light of what 
has happened now in regard to High 
Court Judges, I would rather that we 
would be cautious enough and see 
that we restrict the appointmenl of 
Supreme Court Judges to High Cour' 
Judges and not give so much free-
dom and latitude to the Home Min-
istry or the Law lIlinistry at the 
Centre. 

Lastly, I am particularly anxious 
that there should be 8 change in the 
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attitude of the Chief Ministers as weU 
as the ministrlp.s here 'of the Gov-
ernment of India tcwards our High 
Courts and the Supreme Court. 
Whenever there is any doubt I would 
like them not to USe their own judg-
ment but to rl'fer it to the Chief 
Justice 'of the Supreme Court and 
accept his judgmEnt in regard to thl! 
recruitment, appointment, sanction of 
leave, transfer and all these things, 
leaving it to the Chief Justice and 
in that way maintain the prestige as 
well as the impartiality and non-
political character of the Supreme 
C'ourt and High Court Judges. 

Shrlmati Yashoda Redd,. (Kur-
nool): Mr. D<!puty-Speaker, Sir, of 
late the Parliament and the people 
in general have Ibecome .Imore and 
more critical about the judiciary. It 
is One 'Of rmr departments of which 
I have been very proud. Our judges 
were above susoicion but, I must 
confess, of la te for a variety of 
reasons which, I think, do exist, our 
confidence a·ot in the judges them-
selves but in the juqiciary is lessen-
ing and it is a very sad thing. 

My han. !'riend, Shri Ranga, said 
that the Chief Ministers are inter-
fering too much. I do not agree with 
him; but certainly this much I am 
prepared to concede that there is a 
feeling that there is a bit of political 
intervention :in the appointment ~ 
High Court Judges. It will do well 
for the Govemment, whether it is 
State or Centt'al, that this impression, 
however right or wrong it may be, 
.hould be curb~d in the interest 'Of 
our own people and in the interest ot 
our administration of justice. 

I would like to agree with Shrl 
N. C. Chatterjee about the age of 
High Court Judges. It is not the 
question. of the President or the Exe-
cutive or X, Y or Z deciding whether 

. It is right or not. Why should Dla' 
question at all arise? Why could It 
not at the time 01. app'Ointment, once 
aDd for all, be made clear? What 

Bm 

prevents it? What is the difficulty? 
When you ap!l':llnt a gentleman as a 
judge of the Hi/ilh Court, let it be 
made clear and final what the age of 
the judge is and let not there be a 
question of cccision at any time. W'.!I 
sh'ould not unnecessarily brin/il in the 
President or his name. It must be 
assured by the Ministry that here-
after, whatever might haVe happened 
In the past, never again will this ques-
tion of age arise as far as the Indian 
judiciary is concerned. 

About the separation of the judi-
ciary, in th~ days of the British we 
went on shouting that we wanted se-
paration of the judiciary and we 
promised our own people that there 
will be separation of the judiciary. 
No doubt, \I;e have been acting en 
those lines but in many State3 they 
have not done that. Moreover, we feel 
that the separation of the judiciarY 
from the executive ends only witIl 
removing the magistrates from tl>.8 
control of thl! District Magistrate. 
That may be one aspect of the thing; 
but there arc so many other thing •. 
Under our statutes and laws more and 
more adminiSTrative departments are 
being made fiitsl in their decisions. 
The High Courts and the Supreme 
Court are al~o remote from the deci-
sions of the administration and the 
executive. P20ple are being stopped 
from going to the courts of law 
because they are not able to get relief 
and whatever the executive authority 
says is final. Whatever may be the 
efficiency of thE' administration, we 
must concede that the administratltln 
cannot be the sole judge of its 'OWD 
discrepancies even it it is workIng 
in favour of the person who is com-
plaining. I do not know what ~ 
suggest, but there must be an inde-
pendent tribunal, apart from the ad-
ministration Or executive omcers, whe 
can deal with all administratiVe dla-
putes. 

About the recruitment to the judi-
ciary, Shri Gajendrapdkar aaid that 
apart from other relllODi for the law 
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delays, one important thing was that 
the judges 'Nho were beir.i appoint-
ed, specially at tne lower judiciary 
level, ,were not ,well-equipped lor 
trained. This lie SRys, is dUe to the 
fact that mOot of 'Jur yGung people 
who come out ef the universities go 
in for administerative jobs because 
they are more lucrative and that they 
take to the Bar or 1'0 the judiciary 
only as a last resort. So, my appeal 
to the Government is that the status 
of the lower judiciarv should be 
raised. At least, they should make 
it an all-India service. I know, 
replyIng to the Budget debate, 1 
think, Shri Sen, said that the State 
Governments will oppose it. Maybe, 
the State Governments will oppose it 
-and a number of things they do 
OppoSE'--but in the interest of j Ilstice, 
at least they must make it an all-
India service and recruit to the 
sub'ordinate judiciarv from lmiversi-
ties, give them better pay and also 
give a sort of legal training for a 
year or two so that they may have 
enough legal equipment and traininiJ 
when they go to the courts to decide 
eases. 

About 1iti~ati"on, it has become 
"ery costly. In one or two seminars 
Shri Chatterjee had appealed that 
litigation as such is very costly and 
the poor people in India, not because 
tlf any intention of thp Government 
but because of the circumstances 
prevailing, are certainly shut out from 
getting justice. Shr! Sen himself 
appealed to the House and said "1 
am one with the Members for gi~ing 
some leial aid to the poor and bring-
ing d'own at leR~t the cost of litiga-
tion"; but, I think, he did say that 
the iFinance Ministry had come in 
his way-It may not be the same 
Finance Minister-and that they can-
not spare monev as far as affording 
Borne sort of aid to pO'Or people who 
are in dire need of justice is con-
eerned. I would request the Gov-
ernment, the publicBnd even the 
eminent lawyers at the Bar to eVolve 
• methnd as to how We could be able 
to .",lve thil problem of giving lome 

Bill 
aid to the poor people who are beinl 
denied justice just because they an 
not rich enough. 

The most import:mt thing that Shr 
Gajendragadk:lr said is that law': 
delays were not just because thert 
were not enough judges. He did n01. 
agree with Shri Ranga's view. He 
said that even under the present cir-
cumstances if the ju'jges worked a 
little harder and the members of the 
Bar co-operated, the law's delays ami 
accumulation 'of work must be very 
little. In this c~nnection I woulli' 
like to quote what the late Prime 
Minister said in 1956 presiding over a 
seminar. Inaugurating the First State 
Law Ministers' Conference he 
characterised the working of the 
Indian judiciary as belonging 11"0 a 
more leisurely bygone age and not at 
all in keeping with the needs of the 
fast changing social order. I do un-
derstand the feelings of eminent mem-
bers like Shri N. C. Chatterjee. 1 
do not say that it is entirely the fault 
tlf the judges, but with due respect 
to them I only appeal to the judges 
and the members of the Bar that 
they should co-operate because, beina 
a poor country, as we are mayb« 
we are not able to giVe ~ man, 
judges as we would like to have. 

Lastly, I would like to say a wore! 
about the transfer of judges. In 
spite of the assurances of the Cen-
tral Government I feel that judges 
are not being transferred in good 
numbers from the States from which 
they are recruited. From lnv own 
personal experience. I would' like to 
say that when a member from 
the Bar is recruited to the High 
.r llurt Bench, so:n~how there i" a 
feeling in the mind of the litigants 
that they might not get justice from 
such a judge because he having been 
an advocate in the same High Court, 
it is just possible that some of the 
litigants may be his own ex-clients. 
Whntever may be the reasons, it 
should be a healthy r.<mventi'on, and I 
am g.ad we have started it, that 
transfer of judges should be made 
from one State to another. 
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[Shrimati Yashada Reddy] 
Further, I would say that I agree 

with my hon. friend Shri Ranga-
though I very rarely all"ee with him; 
not because I am as intellectual as 
he is, but with my limited intelli-
gence I S'ometimes differ-when l;~ 

says that even the Chief Justices, 
wherever possible, shoUld be recruit-
ed from the other States. 

I hOPe also that the Home Minis-
try would like note of the criticism 
that there is a feeling in the country 
that there is political interference iii 
regard to the judiciary; though it is 
not as much as the Opposition seems 
to make out, yet We must remember 
that justice should not only be done 
but it should seem to be done. We 
Ih'Ould try to eliminate even any sus-
picion in this regard, and we should 
all co-operate and not create un-
necessary confusion in the minds ot 
the people that politicians are playing 
havoc with the judiciary. 

Shri Gauri Shankar Kakkar (Fateh-
pur): I agree with the hon. Minister 
that the Bill which is before us is a 
very simple Bill and it has come only 
as a consequential amendment with 
regard to the raising of the age ot 
retirement of High Court judges. 
After hearing hon. Members who haVe 
.poken from b'oth sides of the House, 
I feel that it seems most proper that 
a comprehensive Bill should have 
been brought forward in this House 
clearing the position in regard to the 
app'nintment and other conditions ot 
lervice of the High Court judges. 

Since we haVe pledged ourselves to 
a democratic form of government and 
that can be possible and that can be 
guaranteed only when there is a 
judiciary above all suspicion, with 
a view to placing the judi-
ciary above all suspicion, there 
sh'Ould /have Ibeen rules framed ;to 
ensure that there would be the least 
chances of political interference ~t 
the time of appointment of jud~es. I 
would welcome if the Home Minister 
brings forward a comprehensive legis_ 
lation where all such things W'tIuld be 
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cleared SO that there may not be aD7 
chance for any sort of suspicion In the 
fairplay of the judiciary. 

I know that it has been admitteG 
that there' has been political inter-
ference by the Chief Ministers ol 
various States at the time 'Of appoin'-
ment of judtes. There haVe beeD 
cases where judges have been appoIn-
ted from among very ordinary law-
yers who were politicians or Mem-
bers of the Legislature, for politiCal 
reaS'ons, and those persons now find • 
place on the Benches of the Higll 
Courts. When such instances art! 
there, you will agree that it is aImoS\ 
an agreed proposition today th_ 
political interference has taken place 
in the appointment of judge&. 

Now, I would like to say a 11'0111 
about the separation of the judiciary 
from the executive. There have bee. 
resolutions passed on this matter, 
and it has been the policy of our 
national government t'O see that there 
is complete separation of the juC11-
ciary from the executive. But there 
are certain States which have nOC 
effected this separation yet. Even 1D 
thOSe States where the separatlon 
has been implemented I would subm11 
that that is there only in name, Rna 
it has ,been d'One in the most imper-
fect manner. The judicial officer III 
UP is stilI at the mercy of the ADM 
who is only an executive officer or 
th~ cdfire of sub-divisional r Officer. 
So, even where there has been an 
implementation of the scheme bf 
separation of the judiciary from the 
executive there has not been a com-
plete separation and the executive • 
still dominatin~ over the judiciary. 

In regard to the age of judges, I 
Would submit that it is really un-
fortunate that whenever the question 
of age of a High Court Judge comell 
uP. it becomes the subject-matter or 
court litigation. Such things should be 
avoided. I understand that henee-
forth the rules would be there and 
there would be no such cases, and the 
age would be made clear and deter--
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mined finally at the time of appoint-
ment. But what about those cases 
where with the enforcement of the 
Constitution (Fifteenth Amendment) 
Act, the difficulty has arisen? I think 
that it would be a safe thing that 
where such difficulties have arisen I:lI' 
where the matter has actually become 
the subject-matter of litigation, the 
Chief Justice of the Supreme Court 
should be given the power and au-
thority to decide the matter, and II 
any amendment is required to settle 
the controversy, it sh'ould be done 
straightway, because it is a sad tra-
'gedy that the judp:es of High Courts 
'should be going to the High Court or 
the Supreme Court for the determina-
tion bf their actual ages, in order that 
they may get the benefit of the Con· 
-stitution (Fifteenth Amendment) Act 
\nd this present Bill. 

In conclusion, I would request the 
Home Minister to c(lme forward very 
sO'on before this House with a com-
prehensive Bill which will make the 
position clear once and for all about 
the appointment of judges, their 
tenure of service etc. and which will 
eliminate all chance~ of pOlitical in-

terference by the executive and which 
will also ensure that the age of 
judges would be determined once ami 
for all and it may DOt be questioned 
later on in any court. If we do this, 
I am sure that 'VI,e can succeed in 
assuring our people of the fairplay 
tlf the judiciary in running the de-
mocratic set-up for which we are all 
striving. 

'l) tmtm'l' ~ (~) : ~ 
~, ~ ~ ifiitil~~,QI'1 ifiT ~ 
~,~~~f~~~I~ 
"ffrol ;fr ~ ~ ~ ~ ~~ r:t 
~ WO'fJI';r@' ~ ~ Ai ~~, Q 
~,~Iim~ '3r.,,,fif'll ~ ~ 
'ifi1: m -q ~, ~ ~ ~ a';ft ~ 
~~m~~mio ~o ~o it~ 
~smtit~ ~ ~i'1'~m'{H 
~ qw mm-r \ifro; I ~ ~ 

Bm 
t Ai~~~~;itt it ~ 
~ ~ qeifjT ~ ~ I ~ mq; 1ffi~ 
~~Ai~mtT,~~~ 
~~~~~~"{~ 

m~ ~Ai ~~'"~'"'~~ 
'PIT ~ ~ 'tiT1f ;r@' ifi1: m ~ I ~ (mi 

~ ~ ~ m-:3s ~5' "{'1' ~ m-:3s il'lT!' 

~~~~~Ai~ifiTmr 
~ f~ 'tiT1f rn ~, ~fI' ~Ri 
!1i:Q' ~, ctW 'tiT1f i!i{i!' ~ ;:~r ~ 
~~J~, f~~1i" ~ ~ ~ <i 
~~lJr '"'~~~~,~~ ~ 
ij 'li':1f ;r@' ifi1: m ~ I ~ ~T;;r!' 
;f;;r~ ;m: iti1tiT if'1'Tf ~ ~fi-r iI'~ 
'iIT"~~~: ~ ;',~f~:r '1'~ 
~~, ~ it '"' ~ ~ ,,,hl''ilj' ~ 
~ Ifif ~ ~ ~ q'~1 q'{ f-;rif /iT 
'1'\'IT~~~,~'1'i[r ~~m 
~ I ~ ~ ~ ~ 'f'ir Offi:prnrT -i« 
~'mlTiff~t· 

"" ~ ~(0f'R! ijlIT <m:r~~) 
~ m ~ \'IT ... tr ;mr ;Ft ~ m 
~i!fit;;r~~~'1'~ I 

Mr. Deputy-Speaker: There should 
be some relevance also. 

""~~:~~~ 
~, ~ \'IT ~ iti1tiT W ~ ~ I 

"" Ifo 'lTo fli~ (~): ~
'ilH ~ ifiT ~ for<;r ~ 'flIT ~! I 

"" ~f~:mu~wfor<;r 
ir~~ I 
Mr. Deputy-Speaker: The hon. 

Member should not talk so lightly 
like that. 

'l) Ifo ,"0 fiicrl I ;ir't f<l'lfIf 
f"'ilI(IW'1 ~,~ V<rf.-w;mr ~.ft 
~~I 

"" ~~: ~ qrq' ~ al if 
010 orm ~ ~ ~ il'f<;r;f ~ em' 
~~i I 
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ftoIi:t ~ ~ f~ w '!ftfiIm ~ ~~ I 
~ trTm'r if f~r 1ft ~ ijo qlR lIil{ 
Sim: ~ tr~ i!ilt t ~ if ~ 
~~ ~~ I ~~rf<tlit 
;;r;;r Ifil ~ ~ ~ ~ f<ti ;frq; 
fiI"fom;: ~ ijo 'l1f!T ~ ~ ~ Ifil ~ 
;f\ififr ~ ~ ~, ~ ~ ifi1iT 
ifiI1flf ~~tr~~ I ~1IR'fiiffi!~,!QI'" 
iff~m-r~~fiti~ f~ 
~ Ifil ~ ~ 'fiT <tiff sr.ft1lif ~ fw 
~ 'tR ~ <im ~ 'fiir"e~,!QI'" t 
~f~~m~1 

~ t ~ ~ ~ <tt S!1Tfu 'fiT 

'UW lI& ~ fiti ~ C!ifi ~ ~ ~ \11'1 

~ll~iIf~'f.I'eTll1 \iIl~~m 
~~ ~, f;;r;r t mr If.w .~, ~ 
~ ~~ ~T ~, \ill T'fT'IT if ffi ~ 9t:t 
~ ~ trOO;;IT <tt 1ft sf m;;mft" if rf~ 
9t:t ~, ~ ~ aim <tt 1ft sf 
~ if ffi 9t:t ~, f;;r;r t ~ ~ 
'fiT 1IT<{T ~, ~ 'fiT 1IT<{T ~, '3"1' Ifil 
<iTlIT ;;rrif 'tR \ill ~ t mT if ffi 
fC{~ ~~~~~ijom 
~ ;;nil" I '1if '1if ffi;il Ifil, f;;r;r t 
f~ q f~ 'n: ifi'lf ~ik 'fiT Sim: ..,. 
'IT, ~ f~ 'fiT m ..,. ~, m t 
~.'n: ~r CR'tr 'fiT 'q~ f~ 'fiT 'tilf 
'I\ia" ~~'QIif ..,. ~, ~ <iFr ~ ~ I 
~~'1i\r~14<l ~~ijo~~ 
mrl 
~~t~~~Ifil~'qR 

~ ftoIi:t 'tR "4RT ilfur ~ fiti ~ 
lfIlI~ 'fiT trTif fiff~ t trM ijo ~ 
fc!fu" ~Ttilf t ~ fiti4T ;;rr~ I 

Shri Bathi: I did not think that I 
would get this unanimous support for 
this measure. Everybody who has 
spoken has supported it. 

SJu1 Y. S. CblUldllary: Iacllll1in, 
SAri Yash Pal ~1JlIh. 

Sbrl Bathi: So far as the :neasurr 
is concerned, in respect of the increas .. -
of age from 60 to 62 for eligibility to 
pension and taking into consid'cration 
service in Kashmir in respect of 
Kashmir Judges transferred to other 
parts, nobody has opposed, but they 
have dealt with a number of other 
points, and I am happy at the anxiety 
and the sentilIl'Cnts they have express-
ed about our judiciary. 

This country can be proud of its 
judiciary. We have an independent 
judiciary, and we have rC'Spect for the 
judiciary. Shri N. C. Chatterjee and 
Dr. L. M. Singhvi are not here, but 
as members of the bar, they have 
contributed a great deal. Shri Muker-
jee also, during the debate, has made 
pointed reflcrence to the question of 
the determination of the age of 
Judges. Other Members also have 
pointed out the various other factol'll 
which engage their attention. Thlese 
poinfs attract not only their attention. 
but it is equally a matter which Gov-
ernment is looking into 

So far as the judiciary is concerned, 
and thoe respect and the position of 
the Judges are concerned, I for one 
would be the first to see that our 
Judges are respected, that the Judges 
maintain their standard, and that the 
judiciary maintains thoese traditions 
which the country wants for an in-
dependent judiciary. I cannot claim 
to be an eminent lawyer like Shri 
Chatterjee, but for a number of years 
I have been in the profession, and 
th'~refore there is that personal in-
clination or affiliation to the Judges 
and to thp. bar also. 

Coming to the point raised by Shri 
Mukerjee, perhaps he recollects that 
in the Fifteenth Amendment ',f the 
Constitution which this HOUse passoed 
only some months back, we have said 
that if any question arises as to the-
age of the Judge ot a High Court, 
the question shall be decided by the 
President after consultation with lh. 
Chief Justice of India, and the df!':!t-
sion a1 the President shall be lmaL 
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[Shrt Hathi] 
'This was a recent amendment, but 
after this controversy started, The~
fore, I may say that everybody would 
deplore this situation that there 
should .be writ petitions and all sorts 
of litigations and that somebody 
shOUld decide a'bout a Judge's age, or 
tha\ the Judg'e should try to change 

·the age. This is not really in goud 
taste and we would not like it. It is 
therefore that this very Hlluse passed 
the amendment that it wiH be done in 
consultation with the Chief Justioe of 
India. 

Then, the other point that Dr. 
'Singhvi and others raised was about 
the arrears in the High Courts. This 
matter also was considered at the 
'Conference of the Law Ministers, at 
th~ Chief Ministers' conference and 
'the Chie'l Justices' Conference, and 
their recommendation about appoint-
ment of additional Judges etc., what-
ever they have recommended, haw 
been implemented. 

Then there is the question about 
the transfer 01 judges from outside. 

Dr. M. S. Aae,. (Nagpur): Wu 
:there any representative of the Home 
Ministry in those committees? 

15.00 hn. 

Shri Hathi: There was. There 
we~ conference of the Law Ministers, 
then Chief Ministers and then the 
<:onference of Chief Justices; those 
were the conferences and representa-
tives of the Home Ministry, and in 
some cases, the Home Minister, was 
there except in the conference of 
Chief Justices. Their recommendations 
have been implemented. 

Then, Shri Vidya Charan Shukla 
wanted to know about the appoint-
ment af judges from one high court 
to another, or, their transfer. Appoint-
ments of judgeS from outside the 
States are being made. 18 such ap-
pointments have been made after we 
have tried this. But there, the diffi-
culty envisaged was that th'ey really 

Bm 

wanted some compensatory allowance; 
the judges were not very willing to 
go from one State to another, and 
they wanted some compensatory 
allowance, trawl facilities and con-
cessions. We have agreed to that 
also so that the transfer of judges 
from one State to another may be 
easy and the judges would not feel 
embarrasS'Cd or unhappy at being 
tranSferred from one State to another. 
In fact, that would be a good thin& 
and we encourage it. 

Then the other question which WILl 
touched upon by several Members 
was thoc question of delays. I have 
already mentioned that this very 
point was considered at these confe-
rences and steps have been taken for 
the appointment of additional judges, 
etc. 

Then comes the question of appoint-
ment of high court judges. Here, 
much has been said about political 
pressure. I may, however, say that 
the appointments of judges to the 
'high courts are made after consulting 
the Chief Justice a1 India, and I do 
not remember any case, except one, 
where the appointments have bep.n 
made without thoe consultation of the 
Chief Justice. But I may assure the 
House that this sort of impression il 
also not good for us. We should try 
to remove this impression and should 
see that the appointment of high 
court judges is made on merits, in 
consultation witl:- the Chi'ef Justice of 
the hign Luurt concerned and the 
Chief Justice of India. Because, if 
you allow this sort of atmosphere to 
grow, then the very confidence which 
we have today in the judiciary will 
l:7e destroyed, and therefore it is that 
I for one and the Government is eager 
to see that these considerations do not 
come in the way. 

I referred to the important point.. 
raised. Other points haw been raised 
and hon. Members have discussed 
many things whiCh are not quite re-
levant to the present Bill. But I 
have tried to deal with other pointl 
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alse although not relevant and which 
~re raised by hon. Members and 
which are important really. I can 
only assure this House that whether 
it may be the Law Ministry or it may 
be the Home Ministry, it is not a 
.question of the person who is in 
charge. It is the question of the 
·outlook, and the outlook of the Go-
vernment as such. Is it the intention 
of the Government to see that the 
.judiciary is independent? Is it the 
desire aI the Government to see that 
the people have confidence in the 
judiciary? Is it the desire of the Go-
vernment to be in preparedness to 
.lee that impartial justice is being 
meted out to the people? Is it the 
desine of the Government to see that 
there are no delays in the dispensa-
tion of justice? If this is the outlook, 
if this is the approach. that is good. 
It may be Mr. Hathi or Mr. Nanda; that 
does not much matter; may be a law-
yer or may not be a lawyer. But 
the question is one of outlook of the 
Government as a whole, and so far 
as that is the outlook, I do not think 
that the question of internal distri-
bution shOUld come in the way. 

With these words, I commend thIs 
Bill to the acceptance of the House. 

Mr. Deputy-Speaker: The question 
il: 

"That the Bill further to amend 
the High Court Judges (Condi-
tions of Service) Act, 1954, be 
taken into consideration." 

The motion was adopted. 

Mr Deputy-Speaker: We shall now 
take 'up clause-by-clause considera-
tion of the Bill. There are no amend_ 
ments to clauses 2 and 3. 

'If) '""* (~) ~~ ~)
I(lf, ll1{ fif<ll' fir;rr If,)"{lf <6' q'~'" ~) ~ ~ 
Mr. Deputy-Speaker: The bell 1& 

being rung- Now there is quorum. 
The qU'estion is: 

"That clause 2 .tand part of 
the Bill." 

The motion 1041 adopted. 

Bm 
Clawe 2 lOll.! added to the Bill. 

Clause 3, loa, added to the BilL 

Clause I, the Enacting Fonnu~ CPId 
the Title tDere added to the B.U. 

Shri HaW: I beg to move: 

"That the Bill be passed." 

Mr. Deputy-Speaker: Motion moved: 

"rhat the Bill be passed." 

Shri B. N. Muker:lee (Calcutta Cen-
tral): Sir, I would not normally have 
intervened at this stage ·because ob-
viously perhaps I am tiring the 
patience of some very distinguished 
Members, but while I appreciate very 
greatly the capacity for sweet rt!ason-
ableness which my hon. friend the 
Minister of State possesses in plenty, 
I am afraid he has not quite giwn 
us the satisfaction which I was ask-
ing for, may be a little unreasonablY. 

I am quite aware that in the Cons-
titution amendment there has been 
inserted a provision regarding the 
President having the duty, in cases 
when they are relevant, to determme 
the age af the judge and that is gomg 
to be final. But what has disturbed 
me is certain proceedings to which I 
tried to draw the attention 'Jf the 
House. In the case of J P. Mitter, a 
former judge of the Calcutta High 
Court, in the Special Bench matter to 
which I made a reference a little 
while ago, it came out and it is stated 
in the judgment not only Mr. Justice 
P. N. Mookerjee but also of the others 
who gave judgment in a different 
way that the Advocate-Gen'eral of 
West Bengal had made a definite 
IItatement that the Union Home Mi-
nistry had given a direction to the 
Chief Justice of the Calcuttta High 
Court that so and SO having passed 
th'e age a! 60 should no longer be 
permitted to act as judge, and that 
judge claiming that he had not pass-
ed that age, was trying to establish 
his right. I am not going into the 
rights or the wrongs ot the mattl'r, 
but it is· rather dangerous: the Union 
Home Ministry gave direction to the 
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Chi'd Justice and all the judges who 
comprised the Special Bench-five 
very distinguished judges-commen-
ted on this; they said that it is a 
very dangerous state of things when 
the Union Home Ministry, as Umon 
Home Ministry, gives this dir'ecllon 
to the Chief Justice of a high court. 
I do -not quite know what was the 
actual text, but from the judgment 
it would appear to be so. 

U there was a specific statement 
that in conformity with the prOV1SlOns 
of the latest amendment of the Con-
atitution, the President, according to 
proper processes has gone througn 
the different mechanisms for ascer-
taining the age of the judge and it the 
facts of the ascertainment by the 
President himself of the age of that 
particular judge had been communi-
cated to proper quartars, I can under-
atand the feasibility of the proceedings. 

But from what I have found in re-
ports-and I haVe quoted from a 
journal called Public Admini.~ration, 
where all thoe relevant extracts from 
the judgment of the Special Bench 
are put together-it appears that the 
Union Home Ministry gave a direc-
tion on the Calcutta High Court's 
Chief Justice. If my friend would 
please look into the proceedings bll-
fore the Calcutta High Court, it came 
out that the Chief Justice him-
self was put in a quandary and all 
kinds of allegations have been made 
against the conduct of the Chief Jus-
tice himself in covering up a matter 
which was rather difficult to cover 
up. This ex-Judge, J. P. Mitter, has 
been fighting a lone battle, a valiant 
battle. It may be something on the 
merits of which We cannot pronounce 
-it is not our business-but alone 
he has been fighting this battle and 
he has drawn the attention of the 
juristic world all over our country. 
In thoe course of the proceeding:!, it 
came out that the Union Home Mi-
nistry gave this direction which I do 
not like. I wish some kind of clari-
fication is given about t\'IJr. 

Anotlher point which came up in 
the course of the discussion to which 

Bm 

also he has not given a satisfacto17 
answer is this. The Chief Ministtll 
of a Sta1'e seems to have a great deal 
of say in the selection of Judgt!s. Xl 
is not only the Chief Justice of the 
High Court and the Chief Justice of 
the Supreme Court who decide this 
matter, but the Chief Minister has a 
lot of say in this matter. We do not 
like this at all. Chiel Ministers are 
generally very estimable people, but 
occasionally all kinds of things are 
noised about in regard to their acti-
vities. I heard once from a ve17 
eminent person-I would not name 
the State to whiCh he belongs-he 
told me once about a function held in 
one of our States where a new High 
Court was being set up and the Chief 
Minister went and spoke there, beinl 
a very important dignitary. The 
Chief Minister coneratulated the 
Judges on dispensinj[ with justice. 
We speak a language which is not 
our own and we are all liable to make 
mistakes. But perhaps Judges dis-
pense justice while Chief Ministers in 
many cases dispense with justice and 
they had advised Judges to do dis-
pensation with justice rather than 
dispensation of justice, which is their 
duty. 

In regaard to Chief Ministers, so 
many people have so many grouse. 
of so many descriptions that for the 
Chief Minister to have a hand in the 
pie al s'election of High Court Judges 
is a very dangerous proposition. 
From the Government I want an 
assurance that in regard to the ap-
pointment of High Court Judges. 
functionarie~ like the Chief Ministt!r 
o.r comparable people, who may be 
very estimable and very important In 
our economy, should havp' nothinr 
to do. and that is a matter on which 
the Government should make up 1ts 
mind and tell the House. 

Dr: M. S. Ane:r: The hon. Mblister 
has made a very reasonable speech 
and tried to convince Hous that 
the Government is of the same point 
of view as thoe hon. Members. One 
of the things that hon. Member. 
wanted was that the Minister should 
bring a comprehensive Bill incorpo-
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Amendment Bill 
rating all the reforms suggested by 
them. In his reply, he has omitted 
that point altogeth·cr. I would like 
to know whether it is in the contem':' 
plation of the Government to consider 
this and if so whether it is likely 
that before the end of this Parlia-
ment, he will introduce a Bill like 
that. 

Sbrl P. Venkatasubbalah: (Adoni); 
There has been some misapprehenslOn 
in the minds of the people ~hat there 
has been inordinate delay in IIppoin-
ting Judges once the proposals are 
sent by· the Chief Justice of a State. 
In my own State, a proposal has been 
sent for the appointment of two 
judges. This matt'er has been pend-
ing for a long time, more than a year. 
An apprehension has been created 
that there is some hitch between the 
Chief Justice of the State and the 
Chief Justice of India and .the Union 
Ministry. I would like the Minister 
to remove this misapprehension. 

Shrl Batbi: I am sorry Mr. 
Mukerjee was not satisfied with the 
rcply I gave. So far as issuing some-
direction was concerned. that was al-
together a new point which he has 
not mentioned in his earlier speech. 
I shaH certainly look into that. 

So far as the appointment of Judges 
Is concerned, as the provisions stand 
at present, article 217 says; 

"Every Judge of a High Court 
shall be apPOinted by the Presi-
d:~nt by warrant under his hand 
and seal after conSUltation with 
the Chief Justice of India. the 
Governor of the State and in the 
caSe of appointment of a Judge 
other than the Chief Justice, the 
:Chief JustiC'e of the High Court .. " 
etc. 

It has been said that there is some 
political pressure that should not be 
there. The Home Minister is goin. 
to discuss it with the Chief Justice of 
India as to wheth'er anything further 
is necessary in this regard. 

Mr Deputy-Speaker: The ouesU.m 
is: 

"That the Bill be passed." 

7 he motion was adopted. 

15.15 hI'S. 

DIRECT TAXES (AMENDMENT) 
BILL 

The Minister of Finance (Shrl T. T. 
Krjshnamachari): I beg to move-: 

''That the Bill further to amend 
certain laws relating to direct 
taxes be taken into consirera-
tion." 

This is a short Bill which seeks tu 
amend the Income-tax Act, 1961, the 
Estate Duty Act, 1953 and the Expen-
diture-tax Act, 1957, within a limited 
compass, for making certain provisions 
for removing hardship and providinl 
relief to assessees in certain situations, 
and also removing certain difficulties 
ariSing in the operation of some of the 
provisions in these Acts. Some of 
the provisions in the Bill are designed 
to strengthen and improve the machi-
nery of the Income-tax Act for tackl-
ing evasion and avoidance of tax. 

First I shall refer to the main pro-
visions of the Bill relating to income-
tax. One of these provisions for· 
giving relief to assessees relates to 
the taxation of the distribution made 
to the shareholders of a company by 
liquidator during the course of wind-
ing up of the company. Under the 
present law, the amount of such di ... 
tribution. to the extent it Is attribut-
able to the accumulated profits of a 
company prior to its liquidation, Is 
taxed as dividend In the hands of the 
shareholders. This provision is meant 
to prevent the avoidance of tax by 
the shareholders of a comany through 
the device of accumulating iis pro/Ita 
for several years and then taking the 
company into liqllidatioD so that theae 

·Moved with ttie recommendation of the President. 




