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that would be justified in bringing 

this Bill. 

We havc taken powers under this 
Bi'l to ff'move hardc;hips, and may I 
s,'y that we shall be constantly watch
ing this, the implementation of th~s 
mf'a,;ure, and see that any avoidable 
hardships are not inflicted. It is not 
possible for m(' to say anything b2-
yond that because to make a promise 
and not to carry it out would be 
disloyalty to this House. 

Thank vou for the patience with 
which yo~ allowed us to speak on 
this Bill. May I say that it was be
cause this Bill is a new and novel 
measure that I never raised any voice 
even though the time first given was 
three hours and it was extended fur-
ther because I believe that all the 
tim; that we have spent on this Bill 
has been usefully spent and has behe
fited all of us in every way. 

Shri Bade: It is a historical Bill. 

Mr. Speaker: The question is: 

"That the Bill, as amended, be 
passed." 

The motion was adopted. 

13-22 hrs. 

CONSTITUTION (FIFTEENTH 
AMENDMENT) BILL 

Mr. Speaker: We now take up fur
ther consideration of the following 
motion moved by Shri A. K. Sen on 
the 29th April, 1963, namely:-

"That the Bill further to amend 
the Con9l;i tu tion of India, as re
ported by the Joint Committee, be 
taken into consideration." 

Shri Tridib Kumar Chaudruri may 
continue his speech. He ha~ already 
taken 31 minutes. 

Shri Tridib Kumar Chaudhuri (Bar
hampur): I will finish as soon as pos
sible. 

Mr. Speaker: Five minutes. 

Shri Tridib Kumar Chaudhuri: 
asked for ten minutes. In ten minutes 
precisely I will finish. 

Mr. Speaker: Out of the ten minuteg 
he asked, five were taken yesterday 
and five remain. 

The Minister of Law (Shri A. K. 
Sen): He may be allowed to speak be
cause he ig throwing good light on 
the matter, if I may request you. 

Shri S. M. Banerjee (Kanpur): How 
does he know he will not throw good 
light? 

Shri A. K. Sen: I did not say so. 
Simply because somebody throws good 
light, that does not mean others will 
not. 

Shri Prabhat Kar (Hoogh1y): In 
that case, the time for the Bill should 
be extended. 

Mr. Speaker: Not now. We have 
just started. 

Shri C. K. Bhattacharyya (Raiganj): 
In any case, we may kindly be allow
ed to throw some light on it. 

Mr. Speaker: If light comes from 
every quarter, there will not be light 
at all. 

Shrl Sonavane (Pandharpur): There 
will be a flood of light. 

Mr. Speaker: Only if there is some 
darkness, light can be appreciated, not 
if light comes from all sides and there 
is no darkness. 

Out of five hours allotted for the 
Bill, probably for the second reading 
we' might have 3} hours. 

Shri Prabhat Kar: Yes. 

Shri Tridlb Kumar Chaudhuri: 
was trying to point out yesterday that 
the main thing involved in clause 4 
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of the Bill is an important constitu
tional question, namely whether the 
notified tenure of the office of a High 
Court Judge can be curtailed by an 
executive fiat on the plea of dispute 
about his age. 

This was recently brought into 
sharp focus by a Special Bench deci
sion of the Calcutta Hi~h Court in 
J. P. Mitter's case. and I had occasion 
to quote from the judgment of two of 
the three eminent Judges who consti
tuted that Special Bench. 

13.25 hrs. 

[MR. DEPUTY-SPEAKER in the Chair] 

At present under our Constitution, 
the independence of the judiciary 
from the executive, SO far as the High 
Courts are concerned, is as-3ured under 
article 217 which proYldes that a High 
Court Judie once appointed by the 
President shall hold office until he 
attains the age of 60 years. But as 
experience h~s shown, disputes can 
arise about the age of a Judge, and in 
that context the moot question is who 
Ehould have the powers to decide on 
it when the question of age of a judge 
Is raised. The original provision was 
that this should be decided bv the 
President. The only amendment that 
has been made by the Joint Com
mittee is that this question should be 
decided by the President in consulta
tion with the Chief Justice of India. 

I was on this part of the BilJ and 
was trying to point out that it is high
Iv objectionable in princiPle to bring 
ii1 the highest dignitary in the coun
try's judiciary into this matter when 
administrative decisions are involved. 
If the Government were really seri
ous in obtaining the opinion of the 
Chief JustiCe of India it should be 
not merely consu1tatio~ but the judi
cial opinion of the Chief Justice, and 
that opinion should be bindin&: on 
them. 

I have not much time, but I can 
only commend to the House for its 

acceptance the 
~xpressed by 
Member of the 
IVa'; himself a 
Court. He has 

views that have been 
Shri P. N. Sapru, a 
Joint Committee, who 

Judge of the High 
stated: 

"As We have fixed the maximum 
age fOr retirement, the question 
whpther a Judge has or has not 
attained that age can become a 
subject matter of controversy 1D 
our Law Courts, either by a writ 
of quo-wa.rra.nto Or a civil suit. I 
have, reluctantly, therefore, had 
to come to the con~l usion 
that perhaps thC' best course for 
us in the circumstances in which 
We find ourselves, is to accept the 
suggestion of my esteemed friend 
Shri Santosh Kumar Basu that 
the age of a Judgp, whether of the 
Supreme Court or of the High 
Court ',hould be stated in the 
warrant of h's appointment at the 
time of his appointment and that 
this statement should be final." 

If any dispute arises, Mr. Sapru fur
ther suggests. that should be decided 
by the Chief Justice or a panel of 
Judges judicially. and that opinion 
should be binding UPOn the Govern
ment. 

Then I come to the amendment that 
has been proposed by Shri Tyagi. I 
take it that Shri Tyagi's amendment is 
in effect an official amendment, be
cause it has already obtained the ap
proval of the Law Minister who is 
going to accept it. It seeks to give 
retrospective effect to those provisions 
of the Bill whereby the age of retire
'I1€'11t of High Court Judges has been 
raised to 62, SO that Judges who are 
due to retire on 1st January, 1963 
might not have to suffer. This raises 
an intriguing question becaUSe I saw 
in the papers that the Law Minister 
nas said that according to a letter 
Irom the Chief Justice of India to 
the Governm"nt. about ten Judges 
"'ere about to retire on or about hi 
fanuary, 1963 and they shOUld be al
lowed to continu('. Tt is with a view 
to allow theSe Judges to have the 



[2921 Constitution VAISAKHA 10, 1885 (SAKA) (Fifteenth Amend-I2922 
ment) Bill 

benefit of this raisin~ of the retire
Ment age that Shri Tyagi's amendment 
\:ta', been tabled. 

In this connection, I would draw 
the attention of the House to the lact 
that in J. P. Mitter"s case it was agi
\ated before the Court publicly that 
In the case of 15 or 16 Judges there 
!Vas discrepancy between the matri
wlation age and the age ,l(iven by 
them. We do not know what decision 
.... as taken in those cas"s, but we know 
that the hon. Minish'r when moving 
for the consideration of the Bill last 
session informed us that there were 
\('n or twelve cases where this ques
<'on had been raised. Supposing 
\hese judges who were due to rehre 
Qn the basis of their matriculatiOn ··ge 
On 1st January, 1 U63 had retired, what 
would haVe been the harm? They 
('ould then very well be appointed as 
~d lioe judges or additional judges, as 
Qrov;ded in the new Bill, after retire
ment and that way they could well 
continue in s('rvice; although they 
would not be considered as High Cow,t 
Judges, they could very well have the 
benefit of service and earn the same 
salary. But imtead of that retrospec
tive effect is sought to be given in or
der to enable them to enjoy the pro
posed extension of tenure. I want 10 
know what decision the Government 
has taken in the caSe of tbO'Se Judges 
who were dUe to retire on the baSIS 
of their matriculation age. I know 
the case of One judge of the Patna 
High Court who was due to retire ou 
the 1st of January 1963 As a matter 
of fact he had retired on the 22nd of 
December and a farewell party in his 
honour was held and then he was in
formed during the Christmas I],olldays 
that he could continue working. What 
is that judge's position nOw? How 
dOes he continue? What is the legal 
position in this regard? I may here 
refer to an opiniOn expressed by the 
Supreme Court. I think the law in the 
mat ter >,as been laid down bv the 
Sup",>me Court in the caSe of Atlas 
CyC'lp Industries versus their workmen 
when the legality of appointment of a 
judge of an industrial tribunal was 
agitated. What Supreme Court saId 

in that case means in plain ·~nguage.. 
that after a judge reaches 60 years of 
age, he cannot continue in office under 
the law or under the Constitution. 
How are thOSe judge~ who we!"e dill' 
to retire continuing in office, even if 
we may seek to give retrosp£~tlve 

effect to that? It will take sometlIl'p. 
for this Bill to go to the State legis
latures. Then they have to expre3S 
their views. Only then the Presid':!nt, 
when the majority of the States have 
approved this Bill, can give ass(cnt to 
this Bill. May we therefore know 
how theSe judges are continuing in 
office against the clearest provision of 
the Constitution and the clear man
date of the Supreme Court? If they 
are just being continued mere;! by 
executive fiat, the question arises: 
how is the executive going to use this 
power that are given in their bands? 
The entire judiciary seemed to be 
functioning illegally. I want som.' 
light to be thrown on that pcint by 
the Law Minister. 

A.s you have rung the bell, I will 
finish in a minute, Sir. I refer now 
to amendment of article 311. 'rne 
hon, Minister has said that he will try 
to give a second opportunity SO far as 
the nature of punishment is concerned. 
I seek only to point out now that in 
the Government Servants' conduct 
rules there is no clear rule laying 
down what punishment is to be at· 
tached to what. kind of offence~. Dis
missal and reduction in ranks are the 
two major punishments for 0/fenc:e3 
like gross insubordination. Nobody 
knows what constitutes gross insubor
dination anc! unless more thought i~ 

given to this matter, the security of 
Government servants will be ill jeo
pardy. I hope the other Members 
who will speak on the Bill will touch 
On this matter and Government will 
take their views into full considera· 
tion. 

Shri S. 51. More (Poona): Sir, I rise 
to oppose the particular provi·~.on at 
the BilJ which seeks to extend tile age
of the High Court judges by two 
years. The hon. Minister has alven nr, 
rcaiOn why this extension is neces ;ary. 
According to me, when a man enters 
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the decade between 60 and 70 years 
of age. he enters a decade of di~ease, 
decay and deterioration. A man could 
be vigorous upto 60 but when he pa,
ses that limit, decadence and de~ay 
begin to appear and the quality of the 
work is bound to go down. I belong 
to the Bombay bar and the B;)mbay 
bar has already voiced its opposition. 

The other point is that whenever 
there is any dispute or doubt re;:ard
ing the age of a High Court Judge, an 
enquiry has to be held by the Presi
dent and he has to accept the ad:vce 
of the Chief Justice of the High CO'll t. 
I think we could have a provision on 
the pattern of article 102. 

Shri A. K. Sen: Sir, he may be al
lowed to speak while sitting. 

Mr. Deputy-Speaker: He can sit. 

Shri S. S. More: Thank you. Sir, for 
YOUr kindness but I think I will be 
more at eaSe like this, due to the habit. 

The Law Minister was pleasej to 
say, when I interrupted him, that the 
Pre5ident will hold an enquiry anci he 
may not accept the advice of the Chief 
Justice. I feel that there should be a 
provision on the pattern of article 
102 .... (An Hon. Member: You mean 
103). Thank you. That article reads 
as follows: 

"If any question arises a~ to 
whether a member of either House 
of Parliament ha's become subject 
to any of the disqualifications men
tioned in clause (1) of article 102, 
the question shall be referred for 
the decision of the PreSident and 
his decisiOn shall be final. 

(2) Before giving any decision 
on any such question, the Presi
dent shall obtain the opinion of 
the Election Commission and shall 
act according to such opinion." 

This is mor" categorical than the oral 
assurance given by the Law Min:ster, 

Therefore, I plead that the clauoe 
should be reworded. 

There are different tiers of the Judi
cial offices in our country. There are 
also different age limits for the diffe
rent categories. I reaJJy wonder why 
there should be such differentiation. 
Between 55, the age limit wheT(' the 
Sessions Judge retires and 65, the age 
limit where the Supreme Court Judge 
retires, there is a wide variety tor no 
ostensible reasons. Therefore, I feel 
that this neW category of two vears 
mare to the High Court Judges >hould 
not be permitted. • 

Shri Himatsingka (Godda): Mr. 
Deputy-Speaker, I support the prlllci
PIes of the Bill. Some changes have 
been proposed. I feel that in some res
pects there has been a good deal of 
improvement. As regards the ao
po'ntmcnt of judges and the age, the 
age has been proPosed to be raised to 
62, whereas the age of the Supreme 
Court judges is retained at 65. The 
question about the fixation of the age 
of the judge, as to what his age is, I 
feel should be finally fixed when the 
app~intment is made. No que3tion 
should be left open for decision later 
on, and it should be mentioned in the 
wartant of appointment as regards the 
age. After that, no question should 
be allowed to 'be raised ei ther by the 
Government or by the judge concern
ed. That should be final. 

In this connection, the only ques
tion that remains will be as regards 
the age of the existing judges. There 
also I feel that unless there is scme
th ing extraordinarily Or palpa bl,. 
wrong, that question again should not 
be raised. If it is raised, the only 
authority that should decide is, as has 
been suggested in the report of the 
Joint Committee, the President. in 
consultation with the Chief Jl1Stice. 
The Chief Justice can make such en
quiry as he thinks proper in connec
tion with the age, when the question 
arises and the President in accord
ance ~ith such advice, ~ decide. I 
do not think that any Qther procedure 
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can possibly be suggested becaus" it 
will be very difficult to have evidence 
taken as in an ordinary case. So, that 
is the best thing that can be done. 

As regards the change that has ",cen 
proposed about the judges being liable 
to be transferred, '50 far as I know, 
the feeling is a(!ainst such a provisio!;1, 
because no judge generally would ;ike 
lobe transferred from the place 
where he is actually living, has his 
estabhshment, because a transfer will 
mean additional expenditure. I do 
not think tha t the proposal made oy 
the amendment that the judge sho"'d 
be paid some compensatory allowance 
could be quite ~ inducement for any 
.iurlge to go from one place to another. 
Therefore, it is rather a doubtful pro
vision as to whether that will be at all 
useful or not. 

As regards the change that ha'5 been 
proposed that persons who have acted 
as judges of the High Courts can also 
be taken Or appointed to act tempora
rily as judges in' the Supreme Court. 
it is a welcome provision, beeausI: 
ordinarily there is great difficulty j!l 

filling the vanancy when a judge ia;'. 
ill or he is taken to some other work. 
Therefore, utilising the services of a 
person who has been a judge of a high 
court to act as an ad /we judge in the 
Supreme Court is a welcome "'lro'n
sian, 

There is one more thing that I 
would suggest for the consideration of 
the Government. and that is about tl.c 
position especially in the Calcutta and 
Bombay High Courts on the origin:ll 
side. on account of the salary having 
been reduced to Rs. 3,500 which. com
pared to the old days. is very much 
less in actual value. Rs. 4.000 had 
been fixed sometime in 1860 or there
abouts. when there was no income-tax. 
and up to 1920 the tax also was much 
Jess; it was about Rs. 100 on Hs. 4,000. 
Now. the tax has gone up to Rs. 1.200 
On Rs. 4.000. Therefore, the salary ill 
now not regarded as attractive for a 
person who has some good practicE' 
either in the ori/(inal side or the ap
pellat" side. Therefore it is gettini 
more and mOre difficult to have per-

ment) Bill II 
'oons whom the Government would 
like to appoint as judges. So, I 5UI1-
C(est that some consideartian should IJ .. 
given in regard to the pension thnt 
will be payable to n judge so that he 
may not have any difficulty after ro>· 
tirement, and may not have to seek 
the right that has been given nOW or 
practising in other courts. If thp 
pension is increased and the judJi[11 
feels that even after retirement ther" 
will be no difficulty in having a decent 
living, I think the difficulties that arp. 
now being experienced to have proper 
judges will be to a very great degrpe 
lessened. 

There is another provision that has 
been intended to be added, and that IS 

about the addition of the word "oraa
nisation." That is to say, the Govern
ment Will be entitled to give directior.~ 
about holidays, etc. That also a not 
very much liked by the hill'h court. 
judges. After all, the internal man9-
gemen t of holidays, etc., should be left. 
to them. Of course, the overall limit 
that so many working days should be 
there. etc., can be provided, but tn .. 
cuestion as to which holidays should 
be ob'served in a particular high COllrI 
should be left to the judges them 
selves. 

The amendment that is proposed to 
article 311 is necessary because th.· 
way article 311 has been interpretert 
by courts, it has become olmost im
possibl(' for the Government to tak.? 
any action. As you know. out cf 
thousands of cases very few cases aTI'! 
detected where action is proposed to 
be taken. We hear complaints of cor 
ruption and all kinds of alleli(ations 
against Government officers from 
members of different sections from 
different sides, but very few cases ar" 
taken up either for departmental en
quiry, punishment, or for action by 
courts. Therefore, the provision that 
is now being suggested by the amend
ment, I think, is a welcome one. 1 
think the employee will still have the 
opportunity, and sufficient and rea~o
nable opportunity will still be therE' 
for presenting his evidence and being 
heard. I think that the amendment 
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that has been proposed ~'!lOuld be ac
cepted by the House. 

As I said, so far as the appointment 
of judges is concerned, the remunera
tion that is to be paid should be taken 
into consideration in view of the fact 
that proper persons are not much v;;I!-
ing nowadays especially in the origi
nal s:de of the Calcutta a'ld Bombay 
High Courts, to accept the post. As a 
result, what is happening is that the 
cost of litigation is increasing because 
the time taken in deciding casEl!; IS 

much more than what would other
wise be if proper persons are on the 
Bench. With these words, I support 
the Bill. 

Shri Daji <Indore): Mr. Dept;ly-
Speaker. Sir, this Bill as has been re
ported by the Joint Committee, is 
certainly an improvement upon the 
one which was introduced 10 this 
House, and to that extent, I express 
my happiness about the matter. How
ever, there are certain matters in the 
Bill, matters of principle, about which 
I am not happy, and On which I thillk 
one cannot compromise. May I re
mind th'e House most humbly that we 
are dealing with a Constitution 
(Amendment) Bill and what We shall 
now legislate shall form part of the 
Constitution, a basic document that 
wiIJ go down to posterity as the consi
dered opinion of this House on matters 
of constitutional law. It is only from 
this background, and without any pre
judice, that I wiIJ address my.elf on 
mainly two points. 

Th~ first point is regarding the 
determination of the age o~ the 
judges. About this, I say that we are 
committing a grave error. There is 
absolutely no reason or logic to raise 
the age of the high 000urt judges from 
60 to 62 in this ad hoc manner. The 
rna,tter has been considered threadbare 
by thl' Law Commission. The Law 
Commis.,ion recommended raising the 
age of retirement to 65. The main 
reason :dvanced by the Law Ooonmis
~ion was that it would attrap,t t~lcrot 
from tAC bar. Knowing the b~r u 

little as I do, I makc bold to say that 
the raising of the age by2 years will 
not serve that purpose; certainly not. 
When the Law C,llInmission made t!lat 
recommendation, they put two riders 
on it. The fi'rst rider was that alter 
65, no further employment should be 
permitted to the Judges. The second 
rid",!, was that the raiSing of the age 
to ti5 should n~'t apply to the Judges 
already apPOinted, but it should apply 
only to future appointments That is 
precisely a very salu.tary rid~r, becalbe 
you have appointed certain Judges, 
bl'ca use better persons expressed their 
inability because of certain service 
cOrlditL,ns. In a p!1rticula!' competi
tive condition, ,Y'OU appointed the.e 
ludges. You cannot increase their age 
Df retirement in an ad hoc mann;r. 
H you make fresh recruirtment under 
this new condition, you may get better 
talent. It is with this considerat;on 
that they put two riders. 

What we do is. we pick out JI"bj
trarily on(' recommenda'lion of the 
Law ·Commi.skm and trisect it; three 
years we do not accept. only two 
yea-rs we accept. Then we say lhat 
this is the Law Commission's recom
mendation It is not only a question 
of the La,w Commission'~ recommen
dation, but it is the considered opinion 
of the jurisl, before the Joint Com
mittee led by Mr. Setalvad from the 
Law Institute, Mr. Desai from the Bar 
Associ'ation and Mr. PurushQ,t(amdas 
Trikamdas from the Supreme Court 
Bar tha.t they would prefer 65, with 
this rider that nO further employ
ment should be permitted to the 
Judges under the Government. Even 
in spi.le of this massive judicial 
OpmlOl1, we are straying into path's 
which are dangerous to tread. Know
ing the presen.t condition of Judges 
and courts, I may say I share in full 
the respect that the Law Minister 
always expresses here for the Judges. 
But without meaning any disrespect 
to them, knowing the Judges and the 
CDurts as they function today, I Cf'T-

tainly say that the raising of the age 
Ie 62 is not proper. 
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It is not only a question of raising 
the age by 2 years, but the que,Eon 
is. why? What is the logic? The 
gl'nl'ral trend ul juridical ol)inion in 
the country is that we mllst make 
Oll!, Judges more and more indepen
d,·nt. I need not repeat what the 
Law Commission has already stat"d 
ab.ut th,· present state of affairs in ap
pointing Judges. When the Law 
C;:, mmitision h", concluded that ex
tranceus conditions have been taken 
into consideration, I need not go fur
ther than that, because I know from 
my own experience what a middle 
"tid mess has been made of it. Some 
district court lawyers harly having any 
pxpcrience with High Court Judges 
have been raised. Law Secretaries 
invariu:blv ha\'e been raised, if they 
are in the favourable books of the 
Law Ministers of the different States. 
In my Slate of Madhya Prade.-;h, there 
hay,' been a series of Law SecrotaTies 
who have been raised that it has been 
f['marked that a High Court Judge 
should be a sinecure for Law SeCl'€
tary in Madhya Pradesh, provided he 
works on the right side of the Law 
Ministry. Therefore, this gratuitous 
gi ft. of two years is nClt propE'T. 

Se('ondly. I have dissented from the 
report of the Joint Committee not only 
from this angle, but also on the ques
tion of appuintment of retired Judges 
a, ncJ hoc Judges. When the demand 
from juridical opinion is to lessen the 
temptati;,n to the Judges after retire
ment, you are increasing bt. You are 
not even pmpared to put a limit to 
th" time for which they may be 
appointed after retirement. On the 
one hand you sav at a uarticular age 
the Judge ~hould' retire; 'yoU have put 
a 1imi~ under the Constirtution. On 
the other hand, you say that even 
after he retires on reaching that age, 
he may be recalled to act as High 
Court Judge or even as Supreme Court 
Jud.ge, for what period? We do n~ 

kn"w. Practically a Judge who re
tiTes at 62 mav b'e called back at olle 
time to the High Court and at another 
time to the Supreme Court for V'3l'ious 
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purposes. It may be temporary. but 
'temporary' has not been defined. It 
may be 3 m:mths, 6 months or 1 year. 
There are some vacancies on Commis
sions and enquiries for two or three 
years. Therefore, by this provision 'of 
nd /toC' Judges, ycu even negativatc the 
age limi-l prescribed in the Constitu
tion i~selr. Therefore, for this reason 
and fot' the reason that it will act as 
a temptation, I oppose this. It has a 
tendency to act as a temptatic;n. In 
the caSe of Judges, we must adhere 
very strictly to the famous adage that 
Caesar's wife must not only be chasle, 
but she must be above suspicion. It 
will be a standing temptation to the 
Judges tha't after retirement, they may 
get some ft'esh appointment. Even if 
there is a pcssibHity of one among 400 
Judges succumbin,g to this temptation, 
we should plug the loophole. ratheT 
allowing even one Judge to be able to 
succumb to. the temptaltioll that we are 
holding au! to the Judges. 

About the age limit, the whole qucs
tion was considered in great detail by 
our Constitution-framers. I will recall 
to the House just one sentence of 
Mr. T. T. Krishnamachari, who said, 
while speaking on this subject. that 
conceding tha·t some Judges may be 
able to work properly after 60, it is 
better to ensure against the possilbility 
of even one Judge not bein.g able to 
work prc>perly aJlter 60, rather than 
to allow some to work efficiently after 
60 That should be the criterion. Is 
there a possibility or not, normally of 
a few Judges after 60 not being up to 
the mark? If there is a possibility, 
you shOUld plug that loophole. Is 
there a possibility of undermining the 
independence of the judiciary or not. 
by holding them out the t~ptation 
of re-employment after retirement
the re-employment would be entirely 
in the hands of the executive-is the 
question. Therefore, the sum total of 
this mak€s me feel that We are, maybe 
in a subtle way, undPI"mining the in
depend"nce of the judiciary. I do not 
say we are doing it with those motives, 
hut the result is likely to undermi!le 
th" indepf'ndence of the judiclary. 
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Therefore, I thin.k these provision> re
quire tJ be revised. 

Coming to the question of the deter_ 
mmation of the age, I totally disagree 
with the provision made. The deter
mination of the age should be d,'ne 
once for all when the wan-ant uf 
appointment is made. The Law Min
ister will say that is ·the practic-e "ven 
now. But Wlit.'ss you wri-te that in th" 
Constitution. even 1f you makc that 
thc practice,. ylJlU cannot prevent a 
thiyd person from challenging it. It is 
very umeemly and unsavOUTy that the 
age of a High Court Judge should be 
challenged. What is happening? I 
know a Chief Ju,t:('f' who~e tenure has 
been extend,! ;Cj "x months, be<:'ause 
at the fag end of his carc'r, the Gov
ernment have acoe¢ed that his age 
was six months less. There was 
anclther Judge whose tenure has been 
extended by two years, be<:'ause it was 
discovered at the fag end of his career 
that his age was 2 years less. The 
man took the farewell parcy, went 
home on vacation and he was informed 
by the Union Governm€nt that, "We 
h~ve now revised y()ur age;. ~?u Tare 
two veal'S younger; start a,g;am . Now 
bv ntis amendment, he will get another 
2' vears, so that he can continue for 4 
ye~r~. WithoUit imputing any motives 
in the least, I say, supposing two 
Judges apply and one says "I have 
wrongly given my age". Another a130 
says the s3me thing. One application 
i~ rejected and another is accepted. 
You may have acted mo5\ honestly and 
most scrupulously, but what shall be 
the impac'c on the independence of the 
Judiciary and on the public at large? 
It will be most un savoury. At the fag 
<'nd of his caTeer, a Judge is told, ag 
in Calcutta, "You are older; therefore, 
rmire". Another Judge is told, "You 
arE' younger; yOU coone back." DCI 
these tend to strengthen the indepen
dence of the juc1Jiciary? That is the 
question I put. 

Shri Tyagi: The Central Govern
ment does it? 

Sbri Dajl: Only the Central Gov
ernmen~ can do it; none else. 

Shri U. M. Trivedi: Judges are not 
appointed by G:wernors. 

Shri Daji: I will do no marc on this 
sU'bjc'Ol than invittc the attention of 
the HOLl~e to the opinion of the High 
C:,urt Judges themselves. The Judges 
01' the Calcutta High Court say: 

" .... if the Judges of this Court 
are so much at the mercy of the 
Exe~utive that an Executive fiat 
would be eno~ to retire them 
and to terminate their tenure, that 
would mean the end of judicial 
indppendence in this COlUl~y. 1n
depend€nce of the Judiciary would 
thcn be a thing of the past and 
the cherished safeguards of tile 
age, so fondly enshrined in the 
Constitution in that behalf, would 
become useless and uruneaning 
and wc,uld be reduced to a mock
ery. I shudder to think of such 
oonsequ!'nces. I was, therefore, 
immensely relieved. when I fOWld 
that the lea·rnec\ Advocate Gene
ral could not lay his hand on any 
provision of laJW-eiJher statutory 
or constitutional~to support his 
above extreme c:mtentions. All he
could do was to place reliance on 
so-caIJed Tules of prudence and 
public policy." 

"I am glad that. the learne-d 
Advocate General could not draw 
any better material to his assis
tan ('n this point." 

14 hrs. 

Now, this i5 exactly what we ar.? 
doing. The h=. Judge says tha.t it 
would be the end of judici.al indepr>n
dence. He says there is no law, there 
is no constitutional provision. We are 
now providing a con..<rtitutional provi
sion to end the independence of the 
judiciary. There is a more outspoken 
remark of another Judge. Here he 
has made an a.Ppeal to the Members 
of Parliament. I will only read out 
the judgement aald leave i<t to the good 
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sense of hon. Memlbers. What does he 
say: 

"It is fOr the Members of Par
liamentto consider how far such 
an amendment would be consis
tent with the dignity, the impar
tiality and the independence of the 
judiciary which is charged with 
the responsibiLity of protecting the 
rights and IdJberties of the citizens 
of the Republic of India. One may 
very well ucr-ge that, the President 
acts on the advice of his mini'~rs 
and the ministers in the discharge 
of their function:; ,are assisted by 
their Secretarie6. And it would 
indeed be a sad day for our coun
try if the teruure of office of a 
Judge of the Supreme Court or of 
a High Court depended on the opi
nion of a Secrertary to the Gov
ernment of India approved by his 
mini!rter rather than cd' an inde
pendent judicial au!Jhorrty or the 
required majorLtv of elec-ted re
presentatives of the people. In any 
event this very proposal for 
amendmenrt raises doubts as to 
whether in the Constitution ll.!; it 
stands todav even the President 
has been v~ted with the power ot 
removing a Judge of a High 
Court. " 

This is the appeal of a High Court 
Judge to the Members of Parliament, 
on this amending Bill and the inde
pendence of the judiciary. I am not 
pleading for any particular case. I do 
not say even tha't the Government" ill 
act improperly in future. I am ready 
to concede that much in f.avour of the 
Government. But I sav t.hat in S'Ueh 
matters it is not suffi~ient that you 
act properly. You should not even 
givp a poss;,biUty of doubting the 
action. The tenulTe of the High Court 
Judges cannot be left in uncertainty. 
At t.he ('nd of two or three year~ a 
Judge cannot be told that he is twn 
year, younger or two years older. .1 
~m reminded, Sk, of the fnmou~ inCI
dent in the Pakistan High Court where 
a Jud·gp who wa'.'l albout to deliver a 
judgment against th~ G""e'M1ment wa~ 
given a warrant saying that his ser
vices were tenninalteci. 

Shri Tyagi (Dehr Dun): They are 
practi{:al people. 

Shri Daji: We may like to do the 
same thing here. He does not know 
that he has grown older than his r~al 
age. The President decides that he 
has grown older and he is given a 
warrant A Judge may be spending 
his vacati·on in Mussorie. He gets a 
warrant saying that he has become 
younger and he should come back. 
This has actually happened; I am not 
talking of the future. A Judge spend
in'g his vacation is called back and a 
Judge who is sitrting is asked to go 
alway. It was this matter that went 
to !Jhe court and the oourt said that 
We cannot do it. The Judie has 
appea1ed to the Members of Parlia
ment not to enact this law because this 
will mean the encl of their indepen
dence. 

Shri Tyagi Sir, I am feeling very 
much hurt on accounrt of the remarks 
made. May I know from the han. 
Minister a5 to which Ministry is res
pCJ.TIsible for these actions? Is it the 
Ministry of Larw? 

Mr. Deputy-Speaker: Let him con
tinue. 

An Hon. Member: Home Ministry. 

Shri Hari Vishnu K:nnath: In his 
reply he will say. 

Mr. Deputy-Speaker: He will reply. 

Shri Daji: There was a lacuna. 

Shri A. K. Sen: There is nothing to 
feel hurt about. These are facts stated 
in the way they are sought to ~)e 
stated. 

Shri Tyagi: He puts tohern in 
another way. 

SlIri Prabhat Kar: These nre facts. 

Shri Da~i: These are ·fnct5. I may 
e'l1h'I'.h the facts, you may dre.<s 
them up. F'acts are facts. A .Tudge 
who was retired was called back. 
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Shri A K. Sen: Unfortunately, I 
shall have to show these are not facts. 

Shri Oaji: Show it to me. The 
question therefore is, tmder the prE
sent Constitution it cannot be done. 
Now we wanl tLl amend the constitu
tion ~tnd make it possi'ble. My humble 
reque~t would be that we should not 
amend the conshtution at all. We 
should 1cJve it for the future. We 
should say tha,t the wanant of app lint
ment should be final, aild the cases of 
eight or ten J udges---<:here may be 
mor(~Which are pending should be 
allowed to be decided by due judicial 
process. Let the judicial prace» lake 
its own cour5€. Incidmtally, that is 
also the opinion of Shri Setalwad, that 
the judicial process should take ;ts 
own course, and that the President or 
the Chief Justice should not get any 
hand in it, 

Lastly, I would come to the provi
sion regarding the proposed amend
ment to article 311. This amendment 
is ~Lally unnC(:cssary. It is based on a 
misunderstanding of the law OT a mis
interpre~ati-on of the law-it is almos~ 
the same thing. The hon. Minister. 
when he introduced the Bill in the 
House said: 

"Accord-ing to the Supreme 
Court's latest decision this entire 
gamut is thrown open. That means 
the same process has to be gone 
through, the same charges, the 
same replies, <the same answers, 
the' ,arne causes and everything. It 
has become an impossible trung. 
In e3ch case two sets of proceed
ings are going on. The same 
ground has to be covered over and 
over again." 

The Law Minister was referring to 
the famous Khem Chon..)'s case. May 
I request -the hon. Minister and the 
House to read fully the whole judg
ment. If you read the judgment in 
full and do nat stop at a particular 
point. it h.ac' been clearly laid down 
th'1t although two opportunities are 
there, in the second opportunity the 
whole gamut need not be gone throubh 

over again. It has been made amply 
cleaT in this very ruling and also the 
subsequeM numerous rulings of the 
High Court. The hon. Minister stop
ped at a particular point. I will con
tinue reading from where he has left. 
It says: 

"Their Lordships referred tel 
'statutory opportunity being re
asonably afforded at more than 
one stage', that is to say, that the 
copportuni ties at mOTe stages than 
one are comprised wi,thin the 
oppor~uni1.y col1templated by the 
statute jtself. Of course if the 
government servant has been 
through the f'nquiry under R. 53. 
it would not be reasonable that he 
shculd ask for a repeti,tion of that 
stage, if duly carried out, which 
implies that if no enquiory has been 
held under R. 55 or any analogous 
rule applicable to the particular 
servant then it will be quite rea
son8Jble for him to a~k for an 
enquiry." 

That is, if once the enquiry -has been 
ge'ne into before the show-cause 
notice has been given, it would not 
be reasonable far him to ask for a 
second enquiry. That is the con,ider
ed view. 

Then, why is a second opportunity 
necessary? I will read out the judg
men.t of the Supreme CouM: 

"There is as the Solicitar Gene
ral fairly concedes, no practical 
difficulty in follOWing this prr.ce
dure of g>iving two notices at the 
two sta,ges. Thi3 procedure also 
has the meri1 of giving some 
a3surance tJ the officer concern
ed that the competent authority 
maintains an open mind with re
gard to him. If the competent 
authority were to determine, 
before the charges we're proved, 
that a particular punishment 
would be moted out to the gov
ernment concern!'..). th~ latter may 
well feel that the eompetent 
authority had formed an opinion 
agains<t him, generally on the-
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subject malteT of the charie Jr, 
at any rate, as regards the punish
ment itself. Considered frum lhis 
aspect also the conirtruct~on adopt
ed by us appears to be consonant 
with the fundamental pTinciple of 
jurisprudence that ju~t.ice muSJt 
not only be done but must also be 
seen to have been done." 

Skri Hari Vishnu Kamath (Hoshan
gabad): Appear to have been done. 

Shri Daji: This is what the Supreme 
Court has said. I submit that it is 
not possible to bised the two oppor
tunities permitted under article 311. 
It is not permis!rible to say that we 
will give one leaving the other under 
the rule.s. I swbmirt., the two opportu
nities-not two enquiries-required 
undeT article 311 aTe inter-linked, they 
are part of the whole, and we cannot 
separate them. 

Consider the guarantee given under 
article 311 as i~ todays;ands. By 
numeraus rulings of the Supreme 
Court it is a right wrung from judi
cial pronc-uncements after so many 
years of trade union struggle. You 
cannot set the clock back. You can
not set the clock back by 20 years. 
Even a Congress labour organisation 
like the I.N.T.U.C. has remarked that 
this amendment puts the clock back 
by 20 years. Here is the opinion or 
the Indian Worker, a weekly of the 
I.N.T.U.C.: 

"The proposed amendment or 
Article 311 is ul1warranted and 
may crea.te discontem among the 
eJvil servants. We appeal to the 
Home Minister 10 reconsider the 
measure. In view of the fact that 
Service A.s5ocia1Wons and Trade 
Unions are not allowed to deal 
with individual di~utes, curtail
ment of the rights guaranteed 
under Article 311 would be a great 
injustice to civil servants. The 
Second Pay Commission had con
sidered the question of discipline 
and appeal procedures includin, 
the one provided under 
Article 311." 

I say this because I want the Hou>e 
to keep in mind one thing. Eve!! as 
it i5, the protection under article 311 
is far from adequate. It is only a 
formal procedural protection and not 
a substantial pmtection. Whereas the 
employees of a private indu5trial con
cern, wh€reas the emple·yces or pri
va te clerks of a bania or a shopkeeper, 
if they are dismissed, can take their 
case to an ind~endent tribunal for 
final adjudicaltion on the merit, of the 
case, a government servan.t, may he 
be a peon or a Secretary or the Ch'pf 
Secretary, cannot take his case to any 
independent trihunal for final adjudi
catIOn Article 311 only gives a for
mal procedural protection. You give' 
the charge-sheet, yOU hold an enquiry, 
YOll give the show-cause notice and 
then you dismiss. As the High Court 
has said. it only prescrihes the proce
dural drill and if the drill prescribed 
has heen propeTly performed the 
courts are functus officio. 

Mr. Deputy-Speaker: The hon. 
Membt"1' must try t<:> conclude now. 

Shri Daji: Sir, I will take five or 
eight minutes more. 

Mr. Deputy-Speaker: You have' 
taken more than twenty minutes. Also, 
·there are about 24 Members who want 
to speak on this. 

Shri Hari Vishnu Kamath: Sir, why 
not extend the time? 

Shri Daji: Yes, Sir. It is a very 
important Bill. 

Shri A. K. Sen: The hon. Member 
need nat take more time on this, 
because Government is moving an 
amendment, making it clear that the 
second oppoMunity in rega'rd to the 
·punishment proposed will be retained, 
but only on the evidpnce ~lr"ady 
adduced. 

Shri Hari Vishnu Kamath: Let us 
have the text of the amendment 90 

that we can examine it. 

Shri A. K. Sen: Examine for what?· 
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Shri Daji: I am very happy to hear 
that the hon. Minister is movine an 
amendment rto that effect. I am sure, 
it will cut short the discUS9ion quite 
a lot. I was very happy yesterday 
when I heard the hon. Minister saying 
that Government will consider such an 
amendment favQUI'a'bly. Now the h.on. 
Minister has given an assurance that 
it will come forward wi<lih an amend
ment. It will cut short the discu3sion 
-quite a lot. 

What I was submi,tting was that 
even in the present set-up the bureau
cracy treats an ordinary employee 
very harshly. I know of a case where 
the show-cause notice was given at 
2-30 p.m. and the dismi!!Sal was made 
at 4-30 p.m. in Bombay. I knO'N of a 
.caSe where an employee was dismiss
ed, the Supreme Court set aside the 
dismissal and said that it was wrong, 
and he was retroopectively suspended, 
despite the judgment of the Calcutta 
High Court that there can be no re
trospective suspe!l5ion. In the first 
case, the charge was that he was work
ing as a trade union worker. The 
Supreme Court said that it is not un
constitutional, he can work for the 
trade union and quashed the dis
mi.;;saJ. The second charge was that 
he published a paper for the trade 
union. The Supreme Court has struck 
down the firsrt charge that working for 
a trade union is not unconstitutional, 
and yet the second charge was that he 
had published a paper for the trade 
union, as if it is nrrt working for a 
trade union. The whOle logic in keep
ing that man under suspension for 
ypars and years is to cripple the trade 
union movement. Under 9Uch condi
tions, when bureaucracy is always try
ing to treat the empbyees harshly, 
this protection should not be given up. 

I would be very happy if the posi
tion is made clear in this respect· 
Nobody wants a :-;econd inquiry or 
,('('end opportunLty, but only a real 
opportunity to represent against, the 
punishmerut p1'oposed, because it is 
wrong to include the punishment in 
the charges, because the char.ges are 

preliminary. How can you think of. a 
punishment ~ore thE' cl1arges are 
proved? If you include the purtish
ment in ~ chllll"ge-sheet itself, the 
employee will thi.nk that wen bef\)I'e 
the inqUJiry the officer has already 
made up his mind '\:hat the employee 
has got to be punished. Therefore, the 
question of punishment can come only 
after the inqu.iry. S~, the second 
opportunity can come only after the 
inquiry into the charges and the re
port CY! the inquiring officer and the 
other evidence are placed in the hands 
of the employee and he is ·told: this is 
the inquiry rep8tl'lt, this is the punish
ment I am proposing, what is your 
representation? It is important be
cause some hon. Members have argued 
previously that even in criminal cases 
the second opportunity is not given 
behre punishment. Precigely so. But, 
in criminal cases, the punishments are 
definite and known. Here the punish
ment is not known. It may vary from 
warning to diSITli;ssal, from compulsory 
retirement to discharge, from termi
nation of serv;r'" to fine, from reduc
tion in 'rank to stoppa.ge of grade pro
motion. A conglomeratioD c;f punish
ment is there which can be given for 
all offences, big and small. Therefore, 
since the punishmerut is not clearl,. 
laid down. an opportunity to repre
spnt before a final decision is taken on 
the punishment is a very vital right, 
a substantive right. It is the only 
real right guaranteed to the Govern
ment servants under article 311, and 
that right should not in any wav be 
crippled. or suspended oi whittled 
down. I am very h3lPPY that the hon. 
Law Minister has conceded this in a 
different. way. 

Then, I must express my thanks to 
the hon. Minister for amending article 
226. As a working lawyer I know 
many difficulties which we had to face 
when we wanted to file writ petitions. 
That amendment is very necessary, 
and I am glad the hon. Law Minister 
has brought it forward. 

Therefore, in' the end, I submit that 
in considering t:h is consti tuitional 
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amendment, let no questions of pres
tige sta!ld in the way of the Govern
ment when we are discussing such 
vi tal issues. Let Il3 not weaken the 
independence elf the judiciary; let us 
not hold temptations before them. Let 
lIS not sap the moo-rue of the Govern
meM employees, millions and milHoM 
of them, whe; alone can help .the Gov
ernment in nurtul'\:ng the tree of socia
lism. If you cripple them or demora
lise them instead of strengthening 
them, you will not be Sible to build \lIP 
~ociali5m; you w:mld be buildina' up 
on ly a bureaucraJtic State. 

Mr. Deputy-Speaker: 
lankar. 

Shri Vidya-

Shri U. M. Trivedi (Mandsain): Sir, 
want to go out, after making my 

speech, because of some pressing en
[,agement. 

Mr. Deputy-Speaker: At what time 
does he want to go? 

Shrl U. M. TrIvedi: 
~lock. 

At three 0' 

Mr. Deputy-Speaker: will call 
him immediately after Shri Vidya
Janknr. I request han. Members to be 
brief, because the number of mem
bers who desire to speak is very large. 

Shrl A. N. Vldyalankar: Mr. Deputy 
Speaker, seeing the number of dissen
ting notes that have been appended to 
the report of the J'oint Committee, I 
feel that the Joint Committee wa. 
sharply divided on many issues. On 
the question of the determination of 
the age at the judges, I feel there 
should be uniformity o.t procedure, 
both in the case of High Court and 
Supreme Court judges. I see no 
reason Why two different procedures 
should be adopted in the case of High 
Court judges on one hand and the 
Supreme Court judges on the other. 
Really, it docs not bring cndit to the 
judiciary; at least it is not to the 
credit 'of the individual judges to raise 
the question of age at the fag end Ilf 
his career. In these matters, we 
should be expected to accept what the 
499 (Ai) LSD-6. 

judge says about his age at the time 
of his appointment. But, in some 
cases, It has been found difficult or 
impossible to accept what the judge 
says In the IlIIIt days of his career 
because of some reasons. That is why 
I say that I t does not bring credi t to 
the judiciary. 

.But, at the same time, I do not agree 
Wlththe view that a decision in this 
matter should rest with the executive. 
We want the judiciary to be as much 
independent as possible trom the exe
cutive. Therefore I say that the de
cision in regard io the age of those 
judles who are already in service 
should not be left to the executive, 
whether with the President or with 
anybody else, but it should be left to 
the Chief Justice, becaWie the deci
sion of the Chief JustiCe will be a 
judicial decision, and not a decision 
of the executive. In case the power 
to decide the age is vested in the 
executive, in very many C8!ICS it is 
quite likely that the affected jl~ge 
might approach the judiciary, either 
the Supreme Court or the High Court, 
to seek judicial verdict because the 
decision of the executive mleht po$sI-
bly be appealable in sOme leral way or 
the other. Therefore, in its own in-
terest, I think the executive should be 
rather reluctant to decide such cases 
about judges. because it would be very 
difficult fOr the executive to take a de
cision against a judge when a High 
Court judge declared that his date of 
birth was dlf!erent from what had 
been shown on the records. There
fore, In such matters, the Chief 
Justice should be given the power to 
decide the case, in which case it will 
be a judicial decision, and this should 
be final. 

I have not been able to appreciate 
the suggestion of the Joint Committee 
that the President, on the advice of the 
Chief Justice, should decide. Because, 
whatever decision has to be taken 
must be a judicial decision. If the 
highest auth'Ority of the judiciary now 
makes a recomm.endation to the head 
of the executive, as suggested, i' 
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[Shri A. N. Vidyalankar J 
is left to the head of the executin 
either to accept that recommenda
tion or not to accept it. So, I think 
that it is a procedure which is dero
gatory to the pOsition and status 'J! 
the Chief Justice. Therefore, it does 
not appeal to me. In the case of the 
new appointments, I think the age 
should be determined at the time of 
appointment, when they should be 
asked to flle an atlldavit before the' 
Chief Justice of the Supreme Court 
or the High o,urt, 88 the case may 
be, and that declaration should he 
flnal. The judge should be held res
ponsible for that declaration and if he 
makes a declaration he could be pro
ceeded against. 

Coming to the age-limit, I feel that 
there should be a uniform age limit 0: 
65 when We are raising it. Why, in 
the case of High Court Judges al'one 
it should be 62 and in the case of 
Supreme Court Judges 651 After all, 
the age limit is determined having 
regard to the capacity and experience 
of the persons. The very fact that a 
person is appointed to the Bench of 
the High Court mows that he is 
etIIcient and experienced. Therefore, 
in tune with the recommendation t,1 
the Law Commission, the age limit 
should be 65 fOr all judges, One rea
ron for the recommendation of the 
Law Commission to raise the age 
limit is that the judges shOUld not be 
put to financial dftiiculties because 
after retirement they will n'ot be 
allowed to practiCe or seek any 
appointment. 

If we are going to raise the age
limit, it is implied and consistent with 
that enhancement of the age-limit 
that the High Court Judges should 
not .practice anywhere and should 
not seek any appointment under the 
Government. We may make an ex
ception only in the CUe 'Of special 
courts or trLbunals. For instance, in 
the caSe of certain labour triblmah 
and others We might make an excep
tion. But I personally feel that there 
should, in fact, be no age-limit. In 

many other countries there is no age
limit for judges and I would rather 
like that in the case of the judges 
here too there should be no age-limIt. 

My hon. friend, Shri Tyagi, has pr0-
posed through his amendment No 8 
that retrospective effect should . be 
given to the provisions of this Act. I 
fully endorse and support this sug
gestion. I fully support his amend
ment because the purpose of the whole 
Act is to benefit from the experience 
and ability of certain judges who are 
already working. We have very few 
persons of eminence having long ex
perience. After being passed in this 
Houge, this Bill will go to the Rajya 
Sabha and thereafter to the State legis
latur~. That will take a lot of time. 
Already it has taken a lot of time. 
Therefore in order not to be deprived 
of th.. services of those judges, I 
think,the proposal for giving reros
pective effect is quite reasonable. It 
is really essential that retrospective 
effect shOUld be given and Shri 
Tyagi's amendment sh'Ould be accep
ted. 

With regard to the amendment of 
article 311, I am glad that the hon. 
Law Minister has announced that the 
Government is going to bring forward 
an amendment before this House. I 
am glad that some amendment is 
going to be made althou·gh I do not 
knl1W what would be the exact word
ing of that amendment. I feel that 
article 311 is very necessary. It is 
the minimum that we could provide 
for giving protection to Government 
employees. I have not been able to 
appreciate and understand Why any 
amendment to this article is at all 
being suggested. In this article it i. 
provided that "reasonable opportuni
ty 'Of showing cause against the action 
proposed to be taken". These are the 
actual words.. Now it has been sug
gested by the Joint Committee that 
those words be replaced by "reason
able opportunity of being heard". 
There is lot of difl'erenee between 
"reasonable OpplOrtunity of being 
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heard" and ''reasonable opportunity of 
showini cause against the action prl>
posed to be taken". These are two 
different things. I do not know why 
the scope of opportunities i~ being re
duced. As I have stated this article 
311 gives t>he minimum 'opportunities 
to the ~mployees and I feel that those 
opportunitities should not be reduced 
and the employees should be given 
fuJI opportunity to defend themselves. 

My predecessors have made it clear 
that no sec'ond inquiry is asked for. 
No one says that again and again there 
should be an inquiry; but fun oppor
tunities should be given. I can say 
from my own experience that general
ly officers are not acquainted with 
procedural matters-they are not ac
quainted with law and procedure
nnd in most of these cases they com
mit mistakes. I haVe kn'own many 
cases as I had been dealing with them 
in the Punjab as a Minister and many 
cases had been coming to me. When 
theSe cases are examined, generally 
somebody down below recommends 
that such-and-such punishment Should 
be awarded and the officers go on 
endorsing that without looking into the 
case from the point of view of legal 
procedure and privileges of the ~m
ployees. Therefore I think that this 
matter is very important becaUSe we 
are deciding with regard to dismi~sal, 
removal and reduction in rank of 
theSe people. For an employee these 
punishments are just like capital 
punishment in a criminal case, because 
having been punished the employee 
practically loses everything, the whole 
job. Therefore these are very dra~tic 
punishments and in these matter~ we 
should be very careful. We should 
give full opportunity to these em
ployees. 

These employees have no opportu
nity to go to any tribunal. Cla8g I 
and Class II officers can go in appeal 
to the Public Service Commission, 
but Class III and Class IV employees 
cannot go even to the Public Service 
Commission. I personally think that 
if you give all the employees an 
opportunity to go to the Public Ser-

vice Commision, that would be rather 
better. After all, they will get some 
protection. If We have to create a 
sense of justice and confidence that no 
injustice is being done to them, if we 
want to create that kind of confidence 
among the Government employees, it 
is very essential that at least they 
should know that fulI opportunity 
is given to them. So after it happens 
that the officers with whom they work 
get biased and prejudiced. After all, 
every day they have to work 
together and it is quite natural that 
somebody might get prejudiced. 
Therefore We have to give them pro
tection. I do not want to protect 
thOse employees" who might not be 
doing their work properly. But I 
think that proper protection is due to 
every honest employee. It is our duty 
and the Government's duty to give all 
protection to the Government em
ployees and there should be no in
justice. We should safeguard that no 
injustice is done even to a single 
civil servant. Therefore I think that 
the provision of article 311 should re
main as it is and there should be no 
amendment of it. But in case Dny 
amendment is to be made-as I have 
stated, I do not know in what words 
the Government is submitting an 
amendment-I would be glad, what
ever amendment is submitted to the 
House, if it ensures and gives full 
assurance and protection to an em
ployee so that no injustice was done 
to him. 

Mr. Deputy-Speaker: Shri Trivedi. 

Shrl Dhl\OQ (Lucknow): May I know 
whether Shri Tyagi's amendment is 
open fOr discussion nl::>w? 

Mr Deputy-Speaker: Not the nmend
ment: We are having general discus
sion. Amendments will come later. 

Shri U. M. Trivedi: Mr. Deputy
Speaker, Sir, I must certainly congra
tulate our present Law Minister f~r 
having brought forward thIS 
most urgent and necessary 
amendment of article 226 to be Dut 
on the statute b'ook. This artic,e bas 
caused a good deal of worry to all 
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those who suffered all ove. India 31 
the hands of the executive and whon. 
the High Courts stationed just near
by were not able to render proper 
service. 

In this Constituti'on (Amendment) 
Bill the most annoying thing to me 
and to other hon. Members is thE' 
amendment of article 311 of the Con
stitution. For a long time since 193~. 
when section 240 of the Government 
of India Act, 1935, came into op~ra
tion, Government servants have felt a 
sort of relief. The relief consislNl 
only of this much that they generally 
got a hearing. and ultimately even if 
they were found guilty, they had aI' 
opportunity of appearing in person 
and pleading in mitigating circum
stances and get less punishment. Th[' 
second opportunity, therefore, was not 
re-opening of the whole caSe but was 
merely a questiOn of what punishme,,1 
should be meted out and the mar 
might have a say against the punish
ment that was proposed to be imposec: 
upon him. This right of approachinr. 
the appointing authority is now being 
taken away by the present provision_ 
The hon. the Minister has said th~t 

he is going to bring an amendment 
I do not know what amendment hi' 
is going to bring but if that amend
ment covers the point that I hav.
raised it will be a welcome thing. 

It appears that the superior gO\'
ernrnent officers are straining at th" 
leash that they must get this opp'or 
tunity of enjoying this right of dl~

missing the government servants under 
them or reducing them in rank accor
ding to their sweet wish. Most un 
fortunate is the fate of the employeer
of the Government in the railways. 
The superior officers in the railways. 
most 'of them, are untrained entirel~

In law and act in a very empiricD.~ 
manner. They have been used to dea 1 

with menials and start treating even 
their own subordinate officers I>S 

menials, with the result that the gri,,
vances of the railway servants are not 
properly looked into. It has often 
happened that even if the enquiry 

committee's report is indicative 01 
t~e fact that the man has not been 
found guilty, after four or five ~a..-s 
some misreading of the report takes 
place, and one tine morning the man 
who has been found not guilty gets a 
noti~e as to why he should not be 
dismi.sed from service in view of the 
finding of the enquiry-and the find
ing of thr enquiry is that he is not 
gui:ty. And yet he gets removed from 
_,rrv ice as soon as the notice is served. 
Wha t protectiOn is there for ~l!ch 
pE'Op,e? Under these circumstances 
the voice has been raised against this 
provision from all sections of this 
House, and it will be in the fitness 
of things that the Law Minister should 
apply his mind to a proper amend
ment whiCh will enable the polar em
ployees of this category to get some 
relief. There are some persons who 
argUe "While there is a right 01 
appeal, what is a right of appeal when 
you have no right even to a hearing7 
From a person who has never seen 
yrur face, who is moved only by the 
notes given by the officer who has 
passed the orders of dismissal or re
moval, from such officers it is impo~sj
b-e to get any justice in the matter 
of appeal". I will therefore say that 
this amendment which is now being 
introduced in our law under article 
311 must be to this extent suitably 
amended that the bpportunlty to shnw 
cause against the punishment should 
be retained, as has been retained from 
the time of section 240 of the Gov
ernment of India Act of 1935 and as 
originally provided in article 311 of 
our Constitution. 

Sir, then I will draw your atten
tion to this provision about the 
High Court judges. I for one have 
failed to see the propriety of keeping 
this age arbitrarily at sixty-two, I 
have been fortunate enough to move 
into several High Courts and in the 
Supreme Court also. A jud'ge bf the 
High Court gets promoted to the 
Supreme Court. What tYPe of tonle 
does ~e get, I cannot understand. But 
the moment he goes to the Supreme 
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c:ourt he can work merrily up to 
sl~tY-five. As l'ong as he was in the 
High Court he w~s fit to go only up to 
slxt~-now he will be tit enough up 
to sixty-two. Why this difference of 
three years? I see no reason what
_ver for making this difference bct
~een th~ functions to be perfonnect 
In the High Court and in the Supreme 
Court. The duties are equally ar
duous, ~or every conscientious judge 
the. duties arc certainly very heavy. 
brain work is there, mental pressure 
would be there. But then, it will b .. 
equal for a judge of the High Court 
as fOr a judge of the Supreme Court 
I have not seen any reason ad
vanced as to Why this arbitrary age of 
sixty-tWo is to be fixed. In 1956 a 
point was raised in the First Parlia
ment, and Mr. Datar who was then 
in charge of this matter in the Minis
try of Home Affairs said in his repl)', 
"We do not want to raise the age of 
the judges of the High Court beyond 
sixty". The proposal was turnej 
down then. Now the Government. 
perhaps m'oved by the recommenda
tions made by the Law Commission, 
has come round to the view that the 
age may be raised. But then also '.he 
Government has acted in a most miser
ly manner and has come to suggest 
that it should be sixty-two, for no 
reason whatsoever. No reasons have 
been given as to why it should be 
fixed at sixty-two. I should say that 
the Gcwernment should certainliy 
consider this proposal and give second 
thoughts to the question whether it 
is proper that the age-limit should be 
placed at sixty-tWo. It should be 
sixty-five. 

Then there is another question about 
these judges, which has always been 
a matter of great concern to all con
cerned. The judges of the High 
Court are not allowed, on retirement, 
to practise in their own High Court 
but are allowed to practise in any 'other 
High Court or in the Supreme Court. 
Why should the judges who have ~n 
110 revered and respected by all the 
members of the bar, go and get them-

selves insulted either at the Supreme 
Court bar or at other High Court 
bars? We know that each bne of 
lhem is not very intelligent, is not a 
big Jurht. We also know that some of 
them have been elevated not for their 
very great learning; with all respect 
that I can show them, there are 
people who are certainly not up to 
the mark. And when they go to the 
HiG'h Court bar, some of them may not 
be known to the Supreme Court 
Judges; and even if they are known, 
for some reason or other it may be 
that remarks are passed against them 
Which are of a highly derogatory 
nature; generally Supreme Court 
Judges do not mince words and they 
may giVe them certificates n'ot of a 
very happy type. And then all the 
respectth3t they may have earned is 
Just simply washed out before the 
JUC1iors who stand near them or by 
them and before all the public gather
ed at that place. It will therefore bp 
in the fitness of ~hings that these 
gentlemen should not be allowed to 
go and practise or seek any further 
employment from the Government. If 
the Government says that the gov
l'r-nment servant is !,:oing to retire, even 
eefter the enhancement of the age, after 
fifty-eight years, and a High Court 
judge should not serve after sixty
two yean, what temptation is there 
for Government to re-employ a man 
who is not considered under the law 
fit to be re-employed after sixty-tw'o 
years? I say there must be a closed 
chapter for this purpose. Make it 
therefore sixty-five. But then 'it 
sixty-five cry a halt to further em
ployment of these officers in whatever 
capacity they are to be employed. 
There are umpteen number of other 
well-read persons learned people, 
jurists of standing wh'o might be 
availahle from the newer generation, 
from the fresher stock for any such 
employment that the Government 
may desire. It is on account of this 
temptation entertained by some of the 
judges that in trying to do justi..e 
when thev are sitting on the bench 
they try'\:o do some favour to the 
Government. The impression that 
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goes into the mind of an ordinary 
litigant is that between man and man 
he may get justice, but between man 
and Government he will not get· it 
That impression should be washed 
away; that impression must go. As 
has been rightly said, not only justice 
must be done but justice must also 
appear to have been done. If we be
lieve in that principle, I should say 
that any temptation which is in the 
way of having employment even upto 
the age till a man is completely crip
ple must not be put in the way of 
judges who are likely to retire soon. 

Then, Sir, in the new arrangement 
that We have made we have also said 
in clause 5 that: 

"When a Judge has been or 
is so transferred, he shall, during 
the period he serves, after the 
commencement of the Constitution 
(Fifttenth Amendment) Act, 1963, 
as a Judge of the other High 
Court, be entitled to receive in 
addition to his salary such com
pensatory allowance as may be 
determined by Parliament by law 
and, until So determined, such 
compensatory aHowanee as the 
President may by order fix". 

I will readily agree to the proposition 
-and I do admire him-that there 
mun be transfers of judges. If we 
want to have the unity of the country 
proclaimed, I should say, the judges 
from the north should go to the south 
and the judges from the south may 
go to the west and the judges from 
the west may go to the east. Let 
there be transfer of the judges. That 
will be a very helpful thing. But to 
make this provision that they must get 
a compensatory allowance for going 
from one High Court to another, I 
see no earthly reason why it should 
be so. Officers of the highest cadre 
in lAS or in late ICS, or other offi
cers, get transferred from one pro
vince to another, from one city in the 
north to an'Other city in the south 
and from one city in the east to an-

other city in the west. Yet they do 
get any sort of c'ompensatory allow
ance for such transfers. Why should 
such a transfer mean a sort of com
pensatory allowance for the judg,es 
can not been comprehended by me 
and. I hope, the House will also appre
ciate this that after all a judge who 
is to be transferred sh'ould not be 
treated as a subject of a particular 
State. Eaeh one of us is a citizen of 
India and as a citizen of India it is 
OUT bounden duty to go and serve 
the cause of our country wherever 
we get posted. We cannot, therefore, 
dl"mand that a compensatory allow
anCe must be paid because of such a 
transfer. It will also create a feeling 
amongst the other judges who would 
be there, as sort of dscrimination and 
these murmurs will go on. People 
will murmur, he must be a superior 
person compared to 'Other judges of 
this place, of this State and he gets 
more salary than the othus. Why 
should such a feeling be created 
amongst the judges or in the public at 
large? I would, therefore, humbly sub
mit that this should not take place. 

One more point and I have done 
with it. One amendment is there-I 
do not know what the view of the 
Government is-by Shri Tyagi which 
is proposed to give retrospective 
effect. There are many considerations 
which may weigh in favour of the 
suggestion that is made by Mr. Tyagi. 
If it was merely a question of service, 
if it was merely a question of some 
statute other than this consitutional 
one, I would have readily agreed to 
the proposition. But situated as we 
are and the experience that we have 
gained of our present ruling party of 
amending the law in such a manner 
and in a particular manner, especially 
the Constitution, I am afraid that any 
retrospective amendment, any retros
pectiVe provision to a constitutional 
measure must not be accepted. We 
would not like to stand in the way of 
any Government servant getting some 
benefit. But I will stand by that and 
most emphatically I do submit that 
a constitutional provision whiCh giyes 
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retrospective effect will create many 
other mischiefs and it always sets a 
precedent for the future to come. I 
would, therefore, submit, with all my 
respect for Mr. TyaJti and for his 
very noble approach in this matter 
and his very great desire to do justice 
to those who are likely to suffer, that 
this amendment may not fit in here. 

With these remarks I conclude. 

SOO Tyagi: supPOrt this Bill 
from end to end. 1 think it ts a good 
idea of amending the Constitution. 
My hon. friends have raised many 
objections, but I think, on the whole, 
it is a good idea that we are amend
ing the Constitution in these lines. 
1 am particularly interested in the 
case of judges. My amendment has 
been talked about and many of my 
friends have also opposed it. 1 can 
well see, it touches their sense of 
adjustments so to say, or their poli
tical sanguinity perhaps--I use that 
word---or I should say that it violates 
against the pattern they have been 
following so far, because in the case 
of a constitutional amendment to say 
it should be given retrospective effect 
looks rather unusual. But the diffi
culty is this. 1 felt, as 1 had also 
indiscreetly remarked last time, that 
the fault is not that of 1Jle judges but 
ours. This Bill was, for'the first time, 
introduced in 1962 in the month of 
September or November. It should 
have been passed by now, and the 
Parliament had also once decided that 
it would go through. But the Joint 
Select Committee took a lot of time. 
There is nothing irregular in It. Now, 
all those judges who were told or who 
were given to understand that they 
will continue on-they wiIl not be 
allowed to retire, they wilI have 
some extensions--must have made up 
their minds and are living every day 
in the hope that the Bill is getting 
through. Naturally, after this deJay. 
those judges are getting retired and 
as my friend has mentioned the Chief 
Justice of the Supreme Court also 
mentioned that some of the judges, 
about 12, are roing to retire in the 

meantime. Some of them have per
haps already retired and others are 
going to retire because this BiII has 
to be referred to varioua States as it 
is a constitutional amendment. There
fore, it was from that angle that I 
felt like moving my amendment. To
day the biggest demand IIof the High 
Courts is for the senior-most, the most 
knowledgeable and the experienced 
judges to say and those who are 
retiring are, of course, the senior 
most. 

Shri Har! Vishnu Kamath: Leot 
them stay permanently. 

Shri Tyagi: Not permanently. 1h 
are giving this benefit. Why showld 
it not go to them al5o? 

There is one remark that I want to 
bring On record. 1 am not satisfied 
with the standard which our judiciary 
is maintaining these days. Of course, 
I do not criticise every judge, but the 
whole standard of the judiciary and 
its prestige in the country has been 
lowered since we have taken over 
from the British. I must confess 
that. It is a pity. And if a State 
cannot keep up the prestige and the 
independence of the judiciary, that 
State cannot be a democratic State. 
I am sorry 1 haVe that fee line and 
that is perhaps due to the fact-I do 
not know law, I am a layman- my
self-that I have seen courts a num
ber Of times when I WRS convicted .. 
(interruption) My feeling is that not 
only at the Centre but also in various 
States the department of judiciary, 
the department of law, Ministry so 
to !Say, must be separated from the 
Home Ministry. The judiciary must 
be handed over to the Law Minilltry 
so that the environment of Law might 
do justice to the appointment of 
Judges. Looking after the judiciary, 
their laws and everythini else lie 
might maintain a hiih standard. So 
long 85 the judiCiary Or the adminis
tration of the judiciary will vest in 
the hands of Home Ministries both 
in the Centre as well as in the States, 
it is difficult to maintain that standard 
which the natiOJl desires. Because, 
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appointments are made by the Home 
Minister. The Home Minister has to 
deal with law and order in the whole 
country. Not only that. The State 
Home Ministers cannot afford to be 
absolutely impartial in the matter of 
administration, for, he is the Home 
Minister of a political party. Party 
bias must remain most with the 
Home Minister and least with other 
Ministers. The Minister of law is one 
who has nothing to decide on the 
basis of party prejudices. He has to 
!pve judgments here or to give legal 
interpretations. They are like mathe
matical calculations. One'. opinions 
might differ. I suggest that the Law 
Minister may take notice; I do not 
know; the Prime Minister might abo 
like to take notice. But, this demand 
I want to raise today in the hope that 
I shall get comments from Bar Asso
ciations or from the people at large, 
lawyers and others, and Bar A.uo
ciations particularly, whether they 
agree with the idea that the judiciary 
must be entrusted to the Law Minis-
try both in the States as well as In 
the Centre. What is happening is, I 
with pain, confess, that I am not 
satisfied with the manner In which 
some of the appointments of High 
Court Judges haVe been made by our 
Government. There is no hiding the 
fact, it pains me. If the headquarters 
eo wroni. nothing will remain. The 
whole structu,re will fall to the 
ground. I definitely, with a sense of 
anger, want to say that we have not 
behaved well and we have not kept 
the old standard. There are people 
talking. Personal accommodation Is 
not the question. Particularly in the 
case of judiciary in the appointments. 
Sons of friends sons of relations are 
no qualifications in the matter of 
appointment. This tYPe of procedure 
comes only when people are taken 
from the Bar. Others, of course, are 
in regular service. They have their 
juniority and seniority. They become 
High Court Judges a=ding to quali
fications. But, the manner in which 
some of the appointments trom the 
bar have been made of Judges during 
this regime, the Conltt'ess ~e, of 

our Government, has, in my opinion 
been disltt'acefuJ. 

Shrl Hui Vishnu Kamath: Which 
State? 

Shrt 1'yaa1: sta tc apart, appoint
ment of High Court Judges cannot be 
made on the merits of son or my 
friend. my Minister or ex-Minister 
or my relation or my community. 

An Hon. Member: Or my party. 

Shrl Tyagi: Particularly when High 
Court Judges are taken from the Bar, 
the Bar Associations know it whether 
the Government has selected on 
merits. Everybody knows. In my 
State, everybody knows in the 
Allahabad High Court Bar which 
lawyer is deserving and which is nnt 
deserving. If the Home Ministry or 
the Government starts b"havin" in 
this manner independence of judi
ciary is impossible to maintain. I :nust 
say that independence 01. the judi
ciary, in this brief period, has gone 
down. It is deteriorating. I cannot 
hide facts. It is a question of 
patriotism. If the judiciary goes, 
democracy gocs. Therefore, my 
emphasis is that the judiciary must 
be transferred from the hands of the 
Home Ministry to the hands of the 
Law Minister who has little bias. Not 
only in the Centre, but everywhere; 
in the States. The Home Minister 
who is in charge of so many adminis
trative matters should not be in
charge of the administration of the 
judiciary. 

Shri Vasudevan Nair: 
puzha): How does that 
baalc problem? 

(Aml>ala
solve the 

Shrl Tya(i: That is what I suggest 
Therefore, this must be a separate 
department. The judiciary must be 
entrusted in the hands of a Minister 
who has nothing to do with police 
or District magistrates or their reports 
or the Home Ministry. The Home 
Ministry and the judiciary must be 
::separate. 
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I also suggest that, if the Minister 
cares to judge it, my feeling is that 
the judiciary must be an All-India 
service. If you want the integration 
of India, the best integration can 
come if the judiciary is independent 
and is an All India service. It is a 
right idea which my hon. friend has 
suggested in this Constitution Amend
ment Bill that High Court Judges 
will now be transferable from one 
State to another. That is a very good 
idea. It must be welcomed. I sug
gest that even Sessions Judges and 
District Judges must be taken into 
the Judicial service which should be 
an All India service. They too should 
be transferable from one State to 
another. 

Another question comes about pay. 
The independence of the judiciary 
does not depend only on standards of 
pay and pension, I must say. In the 
British days, pay and pension were 
perhaps smaller. But, then, 
then was some climate of judicious
ness in the judiciary. That was 
maintained by the British. I remem
ber we were convicted and sometimes 
even District magistrates and Judges 
convicted us On some charges, some
times also with political bias. But, 
their High Courts, their District 
Judges, I have seldom seen exercising 
their personal bias in the matter or 
even political bias. That was so, I 
remember very well during the 
British days. The British becme 
popular through the 'Dewani' they 
gave for the first time. They did not 
become popular on account of the 
force of the sword or anything. They 
were liked here and they became 
popular, in contracts with the Maghul 
dew ani because they gave R fairer 
dew ani. Therefore, the British become 
more popular. Pay, however, count! 
these days. It is not possible to 
separate the question of pay and 
pension. Let us see what happens. 

In the ca.e of regular Judg"-,, I can 
well understand. The pension of the 
service Judges comes to Rs. 16,000 
per year. In the case of Civil service 
Judaes it cam.,. to about IW. 12,000 

or so. But, in the case ol those who 
are taken from the Bar, they are the 
most prominent lawyers earning 
Rs. 20,000 30,000 and 40,000 per 
month. This is the standard that 
they are earning. We want to have 
the choicest ones from the practiaing 
lawyers, to appoint as Judges. What 
is the pay of a Judge? He comes only 
for the sake of dignity. He is the 
most prominent lawyer known all 
over the State. He thinks that his 
knowledge is being recognised by the 
State and he is being given Judge
ship. That is the notion about the 
dignity of a High Court Judge. 
He receives hardly one-tenth of what 
he was earning. He comes at a loss. 
That is a sacrifice indeed. He cannot 
,;tay for long. A big practice he has 
built after years of experience. He 
is nearing 60; he comes near about 
GO. if he retires within less than 7 
years of his service, he is banned 
from the practice. Think of that 
Judge. Most of these Judges are 
from the Bar Associations. 

Mr. Dt!puty.Speaker: Come to the 
Bill. 

Shrl Tyagi: I wiil finish, Sir. They 
have come after a roaring practice 
and the pension is only Rs. 470 per 
month or Rs. 5000 per year. Think of 
that Judge. Per month Rs. 450 is the 
pension of the biggest, the prightest 
lawyer from the Bar of a High Court. 
He gets a pension of Rs. 450 per 
month. He is banned from any further 
practice. That is the penalty he has 
to pay. I think this is a very impor
tant matter which has to be looked 
into. What will happen to those who 
come from the Bar Association? Will 
they be allowed to go on this pension 
of Rs. 450 per month? This Is one 
matter which should be considered. 

I think the demand that the retire
ment age must be made 65 is, in my 
opinion, quite justified in the case of 
High Court Judges. I think most of 
the Members in this Houses have also 
supported this idea that this age 
should be 65 and not only 62. There 
MUll ~ some arrall4rement made tor 
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those lawyer friends who take up 
High Court Judgeship for a brief 
period. The question about the 
amendment which I have moved, I 
will discuss later. But, the question 
1J; quite clear that retrospective effect 
shculd be liiven with a view to 
accommodating those Judges who 
were all expecting that the Bill will 
be passed in time. It was moved in 
September; it has not yet been passed. 
It will take 5 or 6 months more. The 
Chief Justice of the Supreme Court, 
as he already mentioned, says that 
the best and senionnost Judges, about 
a dozen or so, are now retirinl in 
this period. Shall we lose them? 
This amendment, does not look very 
regular because this runcndment goes 
into the Constitution, I confess. But, 
even then, the situation demands that 
they must be accommodated. 

Sbri M. B. Bhargava (Ajmer): ~e 
Bill that we are considering today is 
the Constitution (Fifteenth Amend
ment) Bill. This Bill aims at bringing 
about certain alterations in different 
provisions of the Constitution which 
are absolutely unconnected with one 
another. 

15 hn. 

So far as clauses 8 and 9 which 
seek to amend articles 226 and 297 of 
the Constitution are concerned, 
think they are purely non-contro
versial amendments, and the hon. 
Law Minister deserves to be congra
tualated on enlarging the jurisdiction 
of the High Courts throughout India 
where the Government of India holds 
office Or carries On certain activities, 
and where at present, the officers and 
authorities representing the Govern
ment of India could not be subjected 
to the jurisdiction of the High Court. 
By this amendment, it is proposed 
that wherever the officers of the 
Central Government or the autho
rities of the Central Government 
commit certain infringement of the 
Fundamental Rights, they are liable 
to be subjected to the jurisdiction of 
the Hi,h Court within whose juris-

diction the cause of action arises. So 
far as this amendment ia also con
cerned, the Law Minister deserves 
congratulations. 

As regards the other amendments 
I respectfully submit that they funda~ 
mentally go against the basic prin
ciple and the great and splendid posi
tion that our Constitution gives to the 
judiciary. It is a well known fact that 
in a democratic Constitution the role 
of the judiciary is magnifi~en t and 
splendid., and therefore, its intearity 
and independence must be maintained 
at the highest pitch. Therefore, we 
have to see whether the other amend
ments which want to brinli about 
certain changes in the tenure of the 
judges of the High Court and the 
Supreme Court, or which aim at 
enhancement of the alie of superan
unation or which deal with the ques
tion of the determination of the age 
of judges, in case of any dispute, are 
satisfactory and are on the right lines, 
the right line being the maintenance 
of the integrity and the independence 
of the judiciary. 

Looking from this angle I am sorry 
cannot subscribe to these amend

ments. The background of the 
amendment relating to the raising of 
the age of retirement of the High 
Court judges from 60 to 62 is perhaps 
based upon the recommendations of 
the Law Commission. The law Com
mission's recommendation was to the 
effect that the age of retirement of 
the High Court judges should be 
brought on the same level as the age 
of retirement of the Supreme Court 
judges, that is that it should be raised 
from 62 to 65. But the recommenda
tion of the Law Commission made 
tRis proposal subject to two very es
sential and indispensable conditions. 
The first was that the judges after 
retirement should not be allowed to 
resume pratice not only in their home 
High Court where they had their 
tenure of service but in any High 
Court in India or in the Supreme 
Court. Secondly, they should not b. 
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given any executive appointment 
after retirement. In fact, the Cons
titution, when it adopted article 220, 
had placed an absolute bar on the re
sumption of practice by judges of the 
High Courts and the Supreme Court 
in any court in India. But in 1956, 
the Constitution was amended and 
this restriction was relaxed so that a 
retired judge of a High Court could 
practise in any other High Court ex
cept the High Court where he had 
his tenure of service, or in the Sup
reme Court. But, now because of 
this craving that the judges should be 
transferred from one High Court to 
anot,!1er the amendment sought to 
be introduced is that he should not 
be allowed to practise only in that 
High Court where he had been in 
Eervice just on the eve of retirement 
otherwise, he will be entitled t~ 
practise in any other High Court. 

Now, in regard to all these ques
tions, about the tenure of office of a 
judge, the determination of the age 
of a judge, the transfer of a judge 
etc. who will be competent under the 
present Constitution to decide the 
issue? For instance, who will be 
competent under the present Consti
tution to effect transfer of High Court 
judges from one court to the other? 
The answer can be only one, namely 
the President, perhaps after consul
tation with the Chief justice. There
fore, the transfers will be in the hands 
Of the executive. Unfortunately for 
us, the appointments of judges are 
still in the hands of the executive. 
As regards how these appointments 
have been made, one has only to look 
to the recommendations and the find
ings of that august body the Law 
Commission which consisted of some 
of the best legal talents in tthe 
country, and the verdict of that body, 
If one refers to pages 65 to 73 of 
their report, there is a severe con
demnation to the effect that the 
manner in which the appointments 
have so far been made does not do 
credIt to our administration. They 
have come to a finding after having 
long experience of the Hiah Courts, 
and after coming in contact with the 

ment) BiZ! 
best judges of the Hiih Courts and 
the Supreme Court and the best legal 
luminaries of the country Their 
finding and their verdict 1.> that the 
appointments to the Benches of the 
High Court and Supreme Court 
judges have been in1luenced and 
made on the 1P"0und of political 
expediency or on regional and com
munal considerations. Therefore, the 
recommendation of the Law Commis
sion was that if the independence and 
integrity of our judiciary are to be 
maintained and kept up at a high 
pitch, ·then we must create a machin
ery which is absolutely independent 
of the executive. 

The appointment of the judges are 
made by the President but the Presi
dent, and so also the Govern'or or a 
State, is a constitutional Head, and 
under the Constitution, he is bound to 
act On the advice of his Ministers, and 
the Ministers, as we know, are inftu
enced by political considerations. The 
finding of the Law Commission is that 
even in the matter of the appointment 
of the judges of the High Court, when 
the Governor virtually acts on the ad
vice of his Chief Minister, it is invari
ably the advice of the Chief Minister 
which ultimately prevails. 

Thefore, my submission is this. In 
the matter of transfers, it is now pro
posed that compensatory allowance 
under clause 5 will be given to the 
judges who are so transfered. I would 
like to sumit that the question of tra
sfer was first recommended by the 
States Reorganisation Commission, and 
their suggestion was not in regard to 
transfer but in regard to the original 
recruitment itself, that is to say, the 
original appointment or recruitment 
should be made in each High Court 
from outside the particular State. 
That was the only practical proposi
tion. If we are keen on bringing about 
national integration, then the original 
recruitment and appointment of judges 
up to the strength of one~third or more 
should be made from outside the State. 
But this question of transfer from 
One State to the other mainly may be 
utilised by the executive to shift thOle 
judges who may not be pronouncing 
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their decisions to the taste of the ex
ecutive. The role that the judiciary 
is to play in the matter of dispensa
tion of justice, not only between indi
vidual and individual but between 
the citizen and the Statfi, requires 
that our judges must be as 
above suspicion as Caesar's wife. 
Therefore, it is essential that in thp 
matter of transfer or the determina
tion of age, the decision must rest in 
the hands of a judicial tribunal to be 
constituted by three senior judges of 
the Supreme Court and to be presid
ed over by the Chief Justice. This is 
only in the interest of the maintenance 
of the independence and integrity of 
the judiciary. In matters concerning 
the appointment and recruitment of 
Judges to either the High Courts or 
the Supreme Court or in matters con
cerning transfer or the determination 
of the conditions of service, it is es
sential that on the recommendation of 
this judicial unapproachable body of 
the President should act. This would 
be a saieguard for the maintenance 
and integrity of the independence of 
the judiciary. The proposals which 
this BiI! contain reji(arding compen
satory allowance and transfer of 
judges are, I respectfully submit, not 
in keeping with the object of the 
furtherance of the independence of 
the judiciary. I therefore, oppose all 
those provisions. 

Shri Narasinmha Reddy (Rajampet): 
Shri Tyagi was very vehement in his 
denunciation of those Judges who have 
been appointed from the time th' 
British quit India up to the present 
day, as their appointments have been 
based on improper considerations, 
communal considerations and conside
rations of nepotism. 

An Hon. Member: Not all. 

Shrl Narasimba Reddy: Not all, I 
agree. In the same breath being the 
sponsor Of an amendment seeking to 
extend the retirement age of judges 
upto 62 with retrospective effect, I 
wonder whether he would like some 
at least of those inefficient judges who, 
according to him, must have had their 

birth as Judges during this period of 
great inefficiency to continue. I do 
not think it is possible to reconcile both 
views. 

The Law Commiasion say in their 
report that the retirement age of IDgh 
Court Judges could raised to 65. At 
the same time, they were clear that 
this should apply only to new entrants. 
So it is clear that they were very 
vehement in mentioning that any 
changes made in the Constitution 
should have effect only subsequently 
but not retrospectively. The Law 
Commission in their Report have 
made many recommendations. But 
strange to say, our Government after 
a long lapse of time have come forward 
with their own amendments to the 
Constitution whiCh have no bearing 
on the important recommendations of 
the Law Commission. 

The Constitution is amended only 
when there is a compelling necessity 
of the State or when it conduce5 to 
the well-being of its people or when 
therf' is a drastic alteration in circum
stances and conditions as existed at the 
time of the drafting of the Constitu
tion. But today, none of those con
ditions exist. Neither the State nor 
the common people have anything to 
gain by these amendments proposed 
by Government which are trlval and 
uncalled for. The common people have 
nothing to gain by way of rectification 
of law's of errors in dates, nor the un-
tramelled administration delays of 
justice free from the interference or 
influenCe of the executive. Judges, 
specialy High Court Judges should be 
above temptation. Human nature is 
such that when a person is appointed 
as a judge of a High Court, he is not 
suddenly transformed Into a rarified 
being as a paragon of virtue. He has 
his faults and foibles. The llmJta
tions of flesh and blood do creep upon 
him is spite of his willingness and de
sire to keep himself straight. High 
Court Judges have got unlimited 
jurisdiction over human life and pro
perty. I could understand if the Law 
Minister had brought in amendmeuts 
to 11l.CJ'1IIIIe tbe lalarlel of jl.1d.iea or 
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their pensions in these days of increa
.ed cost of living. That would have 
kept them above want and temptation, 
and justice could be administered 
under those circumstances in a very 
Impartial and straight manner. I 
could understand the Law Minister 
coming forward with an amendment 
raising the retirement age Of judges 
provided, as the Law Commission had 
reported, there were two conditions 
attached, i.e. that they were prohibi
ted from practising after retirement 
and also prohibited from accepting any 
office under either a State Govern
ment or the Central Government. 
These two conditions-provisions 
have not been incorporated when the 
age of retirement was sought to be 
raised to 62. When it was discussed 
in the Joint Committee, I was agree
able to raising the age to 62 provided 
there were these two conditions attach
ed. When Shri Setalvad was tender
ing his evidence, I asked him: 'Sup
posing the age of retirement is not 
raised to 65 as envisaged in the Law 
Commission's Report, but raised only 
to 62, would you even then advise us 
to prohibit such judges from practi
sing after retirement or from accepting 
any office under either a State Govern
ment or the Central Government? He 
said: 'Undoubtedly yes; that is my 
opinion'. That was his emphatic 
opinion. 

Another important amendment pro
posed by the Law Commission should 
have been accepted, but that has not 
fOl!nd a place. That was to the dect 
that no High Court Judge should be 
appointed unless he has the recom
mendation of the Chief Justice of the 
High Court and also that of the Chief 
Justice of the Supreme Court. This 
according to them, would make High 
Court Judges free from obligation 
to the executive and make them per
form their duties unifluenced by 
them. I would read to you an extract 
of the Report of the Law Commission 
which would be of interest to hon. 
Members. 

"Many unsatistactory appoint
ments have been made to the High 
Courts On political, regional and 

communal or other grounds with 
the result 1hat the fittest m~n are 
not appointed. 

"This has resuled in a diminu
tion of the out-turn of work of 
the Judges." 

Again they ShY: 

"These unsatisfactory appoint
ments have been made notwith
standing the fact that in the vast 
majority of cases the appoint
ments have been concurred in by 
the Chief Justice of the High 
Court and thp Chief Justice of 
India." 

For that they have given reasons. 
Discussing the procedure under which 
the appointments are made, they say: 

"The appointment of a High 
Court Judge is first discussed at a 
meeting between the Chief Justice 
and the Chief Minister during 
which the Chief Justice suggests 
names and the Chief Minister 
gives his opinion in the proposal. 
Thereafter some discussion takes 
plaCe and an informal understand
ing is reached between the two 
before formal proposals are sent 
up. From experience of such con
ferences it was clear that political 
or other considerations did affect 
the mind of the executive lit the 
time of the discussion of the 
names. It is not surprising, there
fore, that the. concurrence of the 
Chief Justice has been obtained 
to many unsatisfactory' appoint
ments. In substance, having re
gard to the position in which he is 
placed, the Chief Justice surren
ders his better Judgment and 
yields to the wishes of the Chief 
Minister." 

This is the damaging statement made 
by the Law Commission. 

We expc-cted that some of these re
commendations would have found a 
place in the amendments brought for
ward by the Government. On the 
other hand, here are amendments 
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which do not conduce a bit to the wel
fare and improvement of conditions 
of the people at large. What the peo
ple are concented with is justice free 
and unfettered, justice untarnished by 
corruption, justice unsusceptible to the 
blandishments of the executive or its 
corroding inftu.'nces. The recommen
dations Of the Law Commission seem 
to have been lost on the Government, 
recommendations made after taking 
into consideration the evidence tende
red by the finest legal brains and inte
llectuals of our country. 

I submit the Government lIhould 
take care not to do anything which 
rouses the suspicions of the people. 
This proposal, almost sponsored ,by the 
Government, of making the revised age 
or 62 have retrospective effect Is view
ed with great suspicion and concern 
in many parts of the country. Gove-
rnment should not give the impression 
that they are bringing about these 
amendments to the Constitution on 
account of their interest in particular 
individuals. There is a furore in 
many places, especially in Andhra Pra
desh, that some of these amendments 
are made because some political cele
brities in Delhi are interested in e'lC
tending the tenure of somlf judges 
about to retire. 

In the Joint Committee, a similar 
amendment sponsored by the Govern
ment or inspired by the Government 
was discussed. and rej eded by a good 
majority of the Members from both the 
Houses. The rejection was not on 
party lines, and this proposal bust like 
a balloon. Now it is sought to be 
carried by bringing in additioal rein
forcements. 

15,25 hrs. 

[Sma TmRUMALA RAo in the Chair1 

It appears Government wanted to 
reinforce itself by getting the impre
matur of the Chief Justice 
of the Supreme Court to this 
proposal of giving retrospective 

effect to the revised age. I de not know 
whether the Chief Justice gave btl 
opinion by himself gratuitously to the 
Government, or whether the Govern
ment asked tl1e Chief Justice for his 
opinion. In either case It is an jT'!1-

proper procedure, and I think that 
Government should not have taken ad
vantage of its position in trying to 
wangle a view from the Chief Justice 
in this matter, knowing full well that 
the position of the Chief Justice as the 
embodiment and the apex of the judi
cial administ!'ation in our country 
would be viewed with the importance 
it deserves. 

Recently ther was a unaimoU5 re
solution of the Bar ASSOCiation of the 
Andhra Pradesh High Court condem
ning the attempt to raise the age of 
retirement of High Court Judges to 62. 
It came as a bit of a surprise to me 
because once upon a time I thought 
that 60 was rather early for a Judge to 
retire and that their tenure could be 
extended by two more years. But this 
resolution of the Bar Association open
ed my eyes, because it is an unmis
takabble indication by the members 
of the Bar without exception that they 
are not satisfied with the Judges who 
are on the eve of retirement, and that 
they disapprove of such a change in 
the Constitution. Members of the 
Bar are the best persons to speak about 
the judges; they are of all creeds, of 
all religions, of all temperaments and 
of all inclinations. I therefore have 
to revise my original OPIniOn and 
agree with the members of the Bar 
who have 80 unmistakably and unani
mously expresed their opinion against 
raising the age of retirement of High 
Court Judges to 62. 

The amendment proposed to article 
311 seeks to eliminate the safeguards of 
a second hearing fOr an employee 
against whom charges have been 
framed. This safeguard has been pro
vided in the Constitution by the 
framers so that the employees under 
the Government of India may work in 
an atmosphere Of fearlesaneu, without 
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being subject to the freaks, whims or 
fancies of officers, departmental heads 
or even Ministers. The framers of the 
Constitution thought that giving wide 
powers, almost dictatorial powers, to 
the executive was not salutary, and 
that democracy should be safeguarded 
by limiting these powers. This amend
ment to article 311 has roused the 
severest oPPOsition among all classes 
of employees an opposition which is as 
tumultuous as it is unanimous. I appeal 
to all the hon. Members from every 
part of the House, to all parties to 
firmly diapprove of this amendment 
which produces an element of great 
dissatisfaction among the employees. 
Especially when our country is being 
threatened 'by a foreign power and 
when these thousands of employees 
are giving their best to the nation it 

is an act of JrOIlS impropriety mel 
cruelty to interfere like this with these 
hundreds of employees who form 
really the foundation of our nation. 

Shrl Frank Antbony (Nominated 
Anglo Indians): Mr. Chairman, Ins
pite of my personal regard for the 
Law Minister, I am extremely unhappy 
about this 15th amendment .... 

Dr. L. M. Singhvi (Jodhpur): Sir, 
the Law Minister is not her while the 
discussion is gOing on. . .. (Interrup-
tions.) 

The Deputy Minister in the Mini,try 
of Health (Dr. D. S. RaJu): I am here 
representin, him. 

Shrl Hart Vlshllu Kamath: This is 
not an ordinary Bill: It is a Bill to 
amend the Constitution .... (Interrup-
tions.) 

Mr. Chairman: There is no pint in 
all people talking simultalleously. 

Shrl Tyalri: The Minister of Co
ordination is here. The Law Minister 
is coming. 
k 

Shri A. IL Sen: The Law Minister 
always comes when Mr. Anthony 
speaks! 

Shri Frank Anthony: Inspite of the 
personal regard that 1 have for the 
Law Minister, 1 am rather distressed 
by this Bill. In the first place, it sets a 
bad precedent. It is a jumble of what 
should be distinct and distinctly num
bered amendments to the Constitution. 
1 do not know what the reason was. 
Perhaps Government does not want to 
give the impression that it is amend
ing the Constitution too often. So, 
instead of making these amendments 
extend to 25, they have been all 
jumbled together in a single number. 
In the result we are conslderln, 
reaching character on entirely diffe-
rent and disparate articles of the 
Constituti~. From articles about the 
conditions of the judges, articles 
which go to the root of our judiciary, 
one of the bastions of our democracy. 
we suddenly jump to an entirely 
diH'erent article dealing with the 
service conditions of Government em
ployees and in the result Inevitably 
the discusion is going to be almost 
incoherent. 

I feel that t1he hon. Law Minister has 
lost a golden opportunity. Here was 
an opportunity, especially when he 
was dealing with the articles reIating 
to the judiciary, to implement all the 
very salutary and unexceptionable re
commendations of the Law Commis
sion. It was a unique body; it consis
ted of some of the most eminent law
yers and its recommendations were 
marked by courage and by indepen
dence of a very unusual order. Inl
pite of thal Government has come 
here with one or two odd amendments. 
May 1 say this great respect? Taite 
this amendment with regard to age. 
There is neither principle nor polley 
in these amendments, none at all. I 
do not understand how the Law 
Minister arrived at this particular 
age, 62. There is neither sense nor 
logic, may I say with great respect, in 
fixing this particular age. Probably 
by some rule of thumb, some method 
of compromise it has been done like 
that. The Law Commislon said that 
the age should be raised to 63. That 
was part of a concatenated pattern of 
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recommendations. The Law Commis
sion said: raise the age: raise the 
pension limit; do not allow them even 
chamber practice do not allow them 
to seek employment. That was the 
salutary pattern of the recommenda
tions. While adopting only one of 
those recommendations, we just put in 
this ad hoc, rule of thumb provision. 

Several hon. Members have referred 
to this point. You have done away 
"'ith none of the evils that are cor
roding the judiciary today. Let US 

recognise it. I do not know whether 
the Law Minister will admit it on the 
floor of the House but eve~ practi
I.ing members of the bar will say un
reservedly that this right to practise Is 
corroding the independence and is 
destrOying the prestige of the judi
ciary. We know that when we join 
the bar, we join virtually as juniors. 
Once they enter into the fiercely com
petitive profession, they are subject to 
all the pressures of that fiercely com
petitive profession and like most 
juniors they succumb to those pres
sures, with the result they resort to 
get the most meagre practice, to all 
kinds of malpractices. Immediately 
the prestige of the judiciary is tarnish
ed. 1t is said with regard to judges 
that with their eye on practice in the 
Supreme Court their judgments re
present a bias in favour of those who 
will be able to feed them when they 
begin their practice at the bar. All 
these things are being said. What 
degree of truth there is in these alle
gations we do not know. But the fact 
is that these are the current criticisms 
and I am very sorry that this opportu
nity was not taken to implement at 
least some of the recommendations 01 
the Law Commission. On the other 
hand, the right to practise has been 
given a pernicious extension. There 
is provision here that if a judge is 
transferred away from his native High 
Court for a. period of five years, he can 
come back and practise in his native 
High Court. Nothing is more perni
cious. Some of us have repeatedly 
underlined that one of the evils of 

temporary judges is just this, that no 
person who has been a judge in his 
home State, even if he has been a judge 
for a week or a month, on priciple he 
should never be allowed to practise. 
What is happening? Immediately, 
unfair advantage is given to him. Im
mediately through the ring he builds 
up nice practice. He canvasses. After 
all he has been friendly with those 
who are now sitting on the Bench. 
It is an extremely pernicious thing. 
Now. we have extended that perni
cious practice to those who, for some 
reason- or the other, will leave their 
native. High Court for five years to 
come back and practise in their origi
nal High Courts. 

Shri A. K. Sen: That has been de
leted. 

Shri Frank Anthony: I am glad. But 
still the right to practise is there and 
I feel that as long as that right Is 
there, what little prestige the judiciary 
enjoys today is going progressively to 
be destroyed. Then there is the 
right to employment. It has played 
and continues to pray absolute havoc. 
The judges on the eve of retirement, 
because admittedly they get inade
quate pensions, join the . .!lueue of job
seekers on the eve of retirement. It is 
pathetic how they become sycophants 
and courtiers to the most subordinate 
of executive authorities. For some 
of us practising at the Bar it is an ex
tremely disquieting thing. Some of 
"s ar", really dismayed by what is 
happening and what has happened to 
our judiciary. 

Then, what is going to happen with 
regarQ to this question of transfer? 
I know what the Law Minister will 
say. He will say, "you will remember 
what the States Reorganisation Com
mission recommended-that we should 
have an All-India Bar." I agree 
entirely, but is this the way to achieve 
an All-India Bar by making the judges 
liable to transfer on the initiative of 
the executive? I should have thought 

\ 
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that if We. wanted an All-India judi
ciary one-third of the judges should 
be t~ken at the point of recruitment 
and not by way of transfer. What is 
going to happen? Two evil conse
Quences are going to flow. Either the 
judges who want a transfer will go 
round deliberately carrying favour 
with thepolitical powers that be, or the 
independent judges will be brought 
to heel because they refuse to accept 
the dictates of the political powers 
that be, and they will be, as a penal 
sort of measure, transfered out of their 
home States. That is going to happeR. 
Judges privately have told me that 
this is an extremely pernicious pro
vision-this right to transfer has been 
given there-and it is bound to be 
used as an instruqlent of political 
terror, an instrument in order to de
moralise the judiciary. 

I also feel this: that it is extremely 
bad that this provision should have 
been put in-article (2A) : if the 
Question arises as to the age, the matter 
should be decided by the President. 
Judges have come to me and have 
unanimously said this: that they re
gard ihis unreservedly as an affront 
to the judiciary. If the Question of 
the determination of their age was to 
be left to anybody, surely it should 
have been left to the Chief Justice of 
the high court concerned or to the 
Chief Justice of India, but what is 
going to happen? What I feel is this: 
the judiciary also feel increasingly 
helpless. They are under constant 
poHtical presure; they are living under 
the shadow of political pressure and 
domination today. Increasingly they 
are becoming subjected to executive 
interference and they say this is the 
ultimate sort of hostage to thes poli
tical pressures and political interfe
rence. They will have to go to a 
Deputy Secretary in order to plead 
their caSe with regard to age. As 
they say, it is an affront; and what is 
more, those judges who carry p?litical 
influence will be aible to get theIr ages 
rectified according to their needs, 
and those who have and semblance 
of independence left will not be able 

499(Ai)LSD-7. 

to persuade the Deputy Secretary to 
accept the particular case. I feel 
that whole thing is an extremely ill-
conceived medley of amendments. 

I also feel this: it is not only the 
question of extending the age but 
making it reirospective. I have given 
it considerable thought. I know that 
at first sight it may seem a little ano
malou~. My friend Shri Ranga for 
whom I have great respect says that 
if we accePt ihis amendment retros
pectively, Gc;vernment will use it as 
n precedent. That is not quite correct. 
(iovernm"nt ho< already amended thoe 
Constitution 1'('1 rns~tively on more 
than one occasion. They have already 
"ot precroent. What I feel is, there 
i, no objection in retrospective legis
lation; there is nothing wrong in prin-
ripl",. What the courts have done is 
this. If there is some doubt as to 
whether the legislature intended that 
the legislation should be retrospective, 
the courts have leaned towards mak
ing it proS'P'ective. But when a legis
lature in its wisdom has catE'gorically 
made legislation, retrospective-there 
is nothing inherently wrong in that
the onlv question is whether there is 
iustification for making it retrospec
tive. Normally, I would not have been 
in favour of Shri Tyagi's amendmen.t. 
But I am one of those who feel very 
strongly that absolute, utter, irreme
diAble havoc has al!'eady been played 
with our judiciary largely because of 
political pressures. Appointments, as 
the Law Commission has said, are 
made for political, regional, commun
al considerations. As I said, they are 
c .... stantly functioning ...... . 

Shri Tyagi: Has the Law Commis
sion said that? 

Shri Frank Anthony: Yes, The 
Law Commission has said so. 

Mr. Chairman: The hon. Member's 
time is up. 

Shri Frank Anthony: I will finish 
in two minutes. 

Shrl Narasimha Reddy: It says: 
"These unsatisfactory appointments.," 
(InWTTuption). 
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Mr. Chairman: The hon. Member is 
not yielding and so why should Shri 
Narasimha Reddy go on with the re
ference? 

Shrt Frank Anthony: Why do I say 
this? I feel, in this context. admitted
ly the Bench is not attracting persons 
of the calibre that it used to attract; 
it is sO for many reasons, because the 
pensions are not attractive, because 
political pressures make it difficult for 
them to function in an atmosphere of 
lndependence, and it would be a con
siderable loss for us to lose some of 
our best judges. That. I feel ;s the jus
tification and I think it is consider
able justification, and that is the only 
consideration for making this legisla
tion retrospl!Ctive. If there is justifi
cation, then there; is nothing inherent
ly wrong in making the legislation 
retrospective. 

I want to say a few words about 
article 311. I happen to have argued 
lome of the cases which represent 
leading decisions of the Supreme 
Court under article 311. I feel this: 
that already there has been an erosion 
of the position with regard to the 
Government servants by judicial inter
pretation. I say it with great respect. 
There has been an erosion of that posi
tion. For instance, tm the ques'tion 
of compulsory retirement. The Sup
reme court has held that compulsory 
retirement, even though it is made 
much before any prescribed period,
normally it is 20 to 25 year_nd 
even if it is made afrer 10 years of 
service, it is not a punishment. It is 
not a removal or a dismissal; with the 
result that Government, if they do not 
like a person, can cOmpulsorily retire 
him after 10 years. That is a form of 
dismissal or removal. But the Sup
reme Court says, no, there is no ele
ment of punishment in it, and sO it 
does not attract the protection of 
article 311. 

Then the Supreme Court has also 
held that a person whose services are 
terminated has no remedy. For ins
tance, talre the railwaymen; they have 
a contract. If their services are ter-

minated, in terms of their contract, al
though the motive might h'IVe been to 
punish, they have no remedv. Article 
311 is not attracted. There was 
Dingra's case which I arf!Ued; and 
there was Abrahqm's case. They were 
both cases of reduction in rank which 
unfortunately has been done away 
with. They were both, in fact, re
duced by way of punishment. One 
General Manager said, "the v.'Ork is 
unsatisfactory; reduce him." In the 
case of Abraham they said, "reduce 
him because of the charge of corrup
tion." But the official order wa, that 
he was merely reduced for adminis
trative reasons. So, the Supreme 
Court has said that if the speaking 
order does not show punishment, 
whatever the motives may be, it is not 
deemed to be punishment. So, as I 
said, by a ireries of judicial pronoun_ 
cements. there has been this erosion 
of the protection given to Government 
servants under article 311. What is 
the justification for this at this late 
stage? The British did not cons'der 
it necessary. What is the reason for 
reducing or rejecting the second 
opportunity? The Law Minister will 
say, "Oh, it is either waste of time or 
it is illusory." I say it is not illusory. 
J deal literally with scores of cases 
and I Savas a result of a carefully 
prepared· answer, the second 
opportunity, this shaw-cause notice, 
very often the proposed punishment 
is either qualified or entirely remit
ted. It is a very substantial right. As 
I said, we were always charging the 
British with being a little conscience
less in these matters, but I say with 
great regret that progressively the 
Government is showing an increasing 
deadening of the legal conscience. 
Progressively the Government is 
showing an increasing disregard for 
the rule of law. I do not expect the 
Law Minister, who has been an emi
nent lawyer, to join with the Govern
ment in showing this increasing cyni
cism for the rule of law. That is what 
I feel we are doing. Fortunately the 
other provision of reduction in rank 
is not going to be moved. But I would 
ask that the second opportunity 
should not be done away wi1h. 
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Shrl C. K. Bbattacbaryya: (Rai
gani): Sir, the debate on this amend
ing B;lI brings to mv mind the exam
ple of a Cakutta High Court Judge, 
who voluntarily retired hefore his 
time. When we think of all this 
wnngling for extension, all sorts of 
rnqnipulating the Constitution or 
manoeuvring their positions in order 
to have extension, or change of ages, 
the figure of Sir Gooroo Das Ban-erjee, 
comes to my mind. He was a Judge 
who retired before he reached the 
age of superannuation; he completed 
a p-eriod of service which entitled him 
to earn pension before he reached the 
age of superannuation. The day he 
hod completed the period of service 
which -entitled him to pension, he 
wrote to the Chief Justice. "Please re
lieve me from judgeship". The Chief 
Justice said "You have stl11 to reach 
your age of superannuation. Till th-en 
you continue". But he said. "My 
cont;nu1tion means shutting out a 
younger m'ln. That is not what I am 
going to do." So, he retired. 

After retirement, he lived for 20 
ye'lrs more without approaching any 
Governm-ent for anv employment or 
for anv service. He rendered social 
service and service to the cause of 
educ"tion. He became the ViC'e-Chan
cellor of the Calcutta Universit.y. Of 
course. he was theflrst Indian Vlce
Chancellor of t.h'lt University. It was 
Honorarv Vice-Chancellorship in those 
davs. nnt Vice-Chanc-ellor on pay. He 
became the President of the National 
Councq of Ed1lc'lt.ion. which later took 
the shape of Jadhavpur University. 
He render .. d other sOcial and educa
tional servic-es. Even leaders of the 
natio.,'!l movement. approached him to 
get correct guld'lnce for th-'ir conduct. 
Th'lt is thn eX'Imple which we have 
been used to see and th-e ideal under 
the light of whic>, wp ha\"? grown up. 
These are things which appear strange 
and foreign to us. That is the tradi
tion set up bv the Judges of this land 
-even during th" British rule. Whv 
should that ide'll suffer now? What I 
feel is. 'IS we claim that we are mak
ing more and more progress, we are 
going off from the ideal more and 

more. I want that that ideal should 
come back to th-e present generation 
for the present Judges and lawyers. It 
is with that object that I bring the 
instance of this one Judge into this 
discussion today. It will, I believe 
give a tone to the object which we 
want to achieve. 

Coming to the Bill itself, the Joint 
Committee report consists of two 
volumes--roport and the evidence. 
Th-e evidence consists of 86 pages, 56 
pages of whkh are the evidence of 
three representatives of eminent legal 
institutions and organisations-the 
Law Institute, the Bar Association of 
th-e Supreme Court and the Bar Asso-
ciation of India. The three represen
tatives were Shri M. C. Setalvad, Shri 
S. T. Desai and Shri Purushottamdas 
Trikamdas. I went through the en
tire evidence that th'ey gave and I find 
there is singular unanimity In the evi-
dence of these three representatives 
of th-e three legal organisations. This 
singular unanimity singularly runs 
counter to all the provisions of the 
Bill. The Joint Committee Members 
who are here must be knowing about 
that. In their evidence they say, the 
Constitution must not b"e overburden
ed with minor details. Thev say that 
th p age of the Judges should be deter
mined by courts of law and not by 
anyone else. I believe when this 
question was put to Mr. Setalvad as to 
whether It would be proper for the 
Judges te have their ages determined 
by the courts of law, he said, "In my 
view. there is nothing so sacred as 
cannot b"e entrusted to investigation 
and decision by a proper court of jus-
tice." I remember, when this Bill was 
being sent to the committee, I myself 
suggested that for determining Judges 
age. an administrative tribunal com
pooed of Judge, should b" set up and 
all these questions of ages should be 
referred to that tribunal for tlnal dis
posal. What Shrl Setalvad has sug
gested has been reiterated by the other 
two. 

Mr. S. T. Desai has gone further. 
He has used the adjective "pernicious" 
about these proposals. When ques
tioned by Members of the Joint Com
mittee, he said, "What is pernicious, I 
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must call pernicious". This is record
ed in the evidence. He further said 
that there should be no removal of a 
Judge 'except under the provisions of 
the Constitution and by the Parlia
ment itself. The position that hll8 
now been taken up by the Judges of 
the Calcutta High Court is that the 
executive has no right to remove a 
Judgoe, whatever the defect they find 
in his appointment. Because the Chief 
Justice has acted according to the 
direction of the executive, a Bench of 
three Judges issued a rule against the 
Chief Justice and the Chief Justi["·· 
himself is now an appellant before the 
Supreme Court. That is ilie position 
that the High Court of Calcutta has 
taken up. 

In their evidence, they further say 
that no type of practice should be 
allowed to the Judges after retire
ment. Of course, the Law Minister 
suggested certain appointments 
to certain of these wi tnesses 
and asked whether those appointments 
could be given to the Judges after 
retirement. To some of these they 
agreed, Ji}te the chairmanship of Cfir
tain commIttees. But others, iliey de
nnitely oppo~. They also said. there 
should be no transfer from one High 
Court to another. Some of them gave 
instances in which thll executive 
had used the threat of transfer in 
order to caw down somll of the Judges 
to certain propositions. That is why 
they say there should be no transfer. 
If It is essential for national integra
t;on that persons 'belonging to one 
State should be in the High Courts of 
another State, lllt that be done at the 
time of appointment, as suggested by 
the States Reorganisation Commisslon. 
They suggested that one-fourth or 
one-third of the Judges of each High 
Court should be from a different State. 
That was the suggestion of the Kunzru 
Commission which, they have said, 
might be adopted. 

The question of helping national 
integration was put to Mr. Setalvad, I 
believe, by the ~ Mi'1i~~ef!li~~If: 

Mr. Setalved very politely, very hum
orously maybe, excused himself with 
the remark that he did not know 
much of it. Asked wh"ether the trans
fer of Judges would help national in
tegration or not, he said, "It is a sub.. 
ject on which I have not much know
ledge or experience". That is the way 
he excused himS"elf from the question 
put by the Law Minister. In fact, the 
L:lw Minister put that question to Mr. 
S. T. Desai in the form of a logical 
fallacy, which we read in our inter
mediate classes "Have you given up 
beating your mother?" In that form 
he put it to Mr. Desai: "Are yOU not 
agrC'eable to have national integra
tion by transfer of Judges?" How 
cO'Uld that gentleman answer this ques
tion as 'yes' or 'no'? That is ilie atti
tude these representatives of the three 
legal institutions took. If you want 
Jud.ges from one State to serve in ano
ther State, bring them at the time of 
appointment. Mr. Desai used the word 
'sword'. He said, "Don't keep the 
~word of transfer hanging over the 
heads of Judges, ~o that the executive 
m1y u~e it whenever they like". That 
is what they sugge~tlld. In fact, I 
believe what they stated are reaso
nable propositions. Only one propo
sition they have agreed to, and that 
is the raising of the age. But here 
they say that the age should be raised 
to 65. I fully agree with them. On 
a previous occasion, in claiming that 
the retirement age of journalists should 
be fiXlld to 65 I referred to this very 
proposal and I quoted a line from 
Sanskrit: 

Age becomes a.qualiflcation for jud
ges. Therefore, in this case too fol
lowing that principle, if the retiring 
age is going to be raised, let it be 
raised to 65. After that let the other 
propositions follow in which all the 
three representatives of all the three 
institutions of law and practice have 
agreed. Let them not be handled in 
a different Wily from which they have 
~uggested, . 
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Another question has come up in 
this evidence and that is about the lan
guage in courts. Shri P. N. Sapru, !I 
member of the Joints Committee h.m
self has raised it, and all the wit
nesses coming before th'c Joint Com
mittee have agreed to it, that unleS'! 
the courts have one language there 
will be difficulty. If judges from one 
State are to serve in another the courts 
should have one common language. 
That question also they have raised 
in the evidence. 

16,01 hrs. 

[MR. SPEAKER in the Chair] 
The question of language we have 

disposed of already. If it is to be 
thought over again, it should be 
thought over by the Home Ministry 
and that should not be a burden on 
the han. Law Minister. But, regar
ding the propsals that have come up 
before the House in the body of the 
Bill as modified by the Joint, Com
mittee, I believe that the suggestions 
made unanimously by Shri M. C. 
Setalwad, Shri S. T. Desai and Shri 
Purshottamdas Trikamdas should have 
oeen accepted by the Joint Commit
tee and may be accepted by the House 
even now. 

Mr. Speaker: Shri Banerjee-Before 
he begins, I want to mention that I 
have received notice of an amend
ment from the Government. It would 
be circulated to hon. Members tOnight. 
But I may read it for the benefit of 
hon. Members, so that they lIIay be 
aware of this as well. 

Page 3, line 18,

add at the end--

"and where it is ~posed. after 
iruch inquiry, to impose on him 
any such penalty, until he has been 
given a reasonable opportunity of 
making representation on the pe
nalty proposed but only on the 
basis of the evidence adduced du.. 
ling such enquiry." 

. Shrl S. M. Banerjee: Mr. Speaker, 
SIr, I am not I(oing to repeat the ar
guments which were advanced by the 

ment) Bill 

hon. friends who spoke before me. I 
would only confine myself to two or 
three points. Sir, I join my hon. 
friends who have opposed the sugges
tion to give retrospective effect in the 
matter of age of the High Court 
Judges. I am sure that this would 
not be given in the larger interest 
of keeping the dignity of the judiciary 
at a higher level. Sir, you remember, 
that in case this is done the question 
will arise that in the case of the gov
ornment employees also, in whose 
case the Central Pay Commission re-
commended that their age should be 
raised from 55 to 58, a similar action 
should be taken. All the recommend's
tions of the Pay Commission with the 
f'xception of this one were implemen
ted from 1st July, 1959. The decision 
taken by the Central Government in 
this case did not cover the past cases 
and it was implemented only from De-
cember, 1962. Naturally, Sir, if 
It is accepted in the case of 
the High Court Judges and 
the cases of a few High Court 
Judges-they may be six or ten-whO 
retired are to be covered by accepting 
Shri Tyagi's amendment, I am sure 
there will be heart-burning amongst 
the services throughtout the country, 
and this will mean setting up a pre
cedent. So I oppose the amendment 

. and I would request my hon. friend 
Shri Tyagi, for whom I have the grea
test regard, to withdraw his amend
ment even before it is discllssed in 
this House. 

My second point is, many hon. Mem
bers have said in this HOUSe that there 
should be no di9Cl'imination in the 
matter of age or extension between 
High Court Judges and Supreme CoUrt 
judges. If the age of the High Court 
judges is sought to be increased from 
60 to 62, why should it not be raised 
to 65. M)lch evidence has been addu
ced before the Select Committee in 
this respect. In some countries there 
is nO age limit. In some countries 
the age is even up to 75.' Therefore, 
I would only request that there should 
be no discrimination between the High 
Court judges and Judge~ of the Sup
rerr,e Court. 
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Taking advantage of this amend
ment to Article 311, which is a sort of 
Magna Carta for all the Government 
employees, I would like to mention 
that advantage under this Article 311 
cannot be derivro by the civilian 
employees working under the defence 
establishment because of the limita
tation imposed in Article 310 of the 
Constitution. Article 310 says: 

"Except as expres~y provided 
by this Constitution, every person 
who is a member of a defence 
service or c:if a civil service of the 
Union or of an all-India service 
or holds any post connected with 
defence or any civil post under 
the Union ...... " 

Therefore, my submission is only this, 
that the framers of this Constitution 
perhaps did not take this into conside
ration that defence services also in
clude the civilian employees in the 
defence establishments. When the 
civilian employees working in the de
fence establishments, whether in ord
nanCe factories or in other defence 
establishments, are treated like civi
lian employees in the P. & T. and 
oth-er government establishments, why 
should they be deprived of the ad
vantage which they otherwise would 
have derived from article 311? This 
is a matter which had agitated the 
mind of nearly three lakhs of civil 
employees working in the defence 
establishments. I would request the 
hon. Minister to kindly consider this 
aspect of the problem also. If it is not 
possible to bring in an amendment 
during this session, at least it may be 
brought in the next session or in th-e 
near future so that they may also de
rive that advantage of having an ade
quate opportunity provided under 
article 311. 

I am happy that the amendment 
which you very kindly read out has 
been brought forward. It will satisfy 
the Central Government employees to 
a great extent. I must congratulate 
the hon. Law Minister who could read 

between the lines, who could feel the 
anger of the Central Government em
ployees who have dedicated every 
ounce of th-eir energy and all that they 
have for the sake of the country, and 
bring in this amendment. At least by 
bringing in this amendment their 
interests will be safeguarded. 

I may mention that to the report of 
the Joint Committee dissendng note 
has been given by 11 memb~rs. Emi
nent jurists like 8hri Setalwad, 
Purshottam Trikamdas and Desai have 
also said that reasonable opportunity 
should be given. The hon. Law Min
ister, when he piloted this Bill in Lhis 
House before it was referred to the 
Joint Committee was perhaps-I do 
not want to use the exwession "con
fused"-having a misinterpretation 
about the judgment of the Supreme 
Court. He thought that the Central 
Government employees wanted two 
enquiries. That is not correct. I have 
explained to him both in this House 
at that time and also in person-also, 
a deputation on behalf of the NaLional 
~'ederation of the P. & T. employees 
recently met the Law MinisLer and 
explained their difficulties-that the 
present practice where an employee is 
given a charge-sheet, he repli-es to the 
charge-sheet, a court or a board of 
enquiry is held where he is given 
adequate opportunity to place his evi
dence, after he places his evidence the 
board comes to some preliminary con,.. 
clusion, then he is given a show-cause 
notice and even after the show-cause 
notice he deserves the right to bring 
forward new arguments, is a reason
able one. He can still plead innocence 
and he can ~ing new arguments in 
respect of his case. That was a rea
sonable opportunity, in our opinion. I 
am happy to see this amendment. But. 
that does not mean that the fulJ re
quirements of the Central Govern
ment employees have been met. I am 
happy this has met their demand in 
part and, I am sure, if this Constitu
bon is likely to he amended, which I 
am sure will be amended if the Bill of 
Shri Kamath is not passed--if that 
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Bill is passed, I think an amendment 
of the Constitution will not be so easy 
-then these two matters should be 
taken into consideration, namely, (1) 
that a reasonable opportunity should 
not have been denied, and I am sure 
this amendment will be passed unanI
mously and (2) retrospective effect 
should not be given to the provision 
Hbout the age of retirement of Hiih 
Court judges just to suit 5, 7 or 8 per
sons, as that would be setting a bad 
precl'dent in the country. Thirdly. 1 
will say that Article 311 should be 
made· <pplicabJ€. to the civilian em
plr.yees in the defence factories. 

A question was raised by my hon. 
friend, Shri Himmatsingka, that this 
amendment was necessary becaul>e 
many Government employees were 
involved in corruption cases and no 
action can be taken against them be
cause of these provisions. A sugges
tion was mooted by many hon. Mem
bers of this House that there should 
be anti_corruption tribunals. Why has 
that suggestion not been accepted by 
this House or by the hon. Minister. An 
anti-corruption tribunal will eliminat.e 
all delays. Let there be summary 
trials where corruption cases are in
volved. Another suggestion which 
was very ably advanced by Shri 
Setalvad when he was giving evidence 
before the Joint Committee to avoid 
delay in disposing of thes'e cases was 
to have administrative tribunals for 
dealing with disciplinary cases. So. 
administrative tribunals could be set 
up to dispose of all these cases. 

With these words, I take this oppor
tunity to congratulate all the Central 
Government employees throughout 
the country, who are working in de
fence. P & T, railways and other estab
lishments. who raised th!eir united 
voice. mighty VOice, against the cur
tailment of their fundamental rights. 
because already most of their funda_ 
mental rights are mortgaged with the 
Home Ministry and if this right was 
also to be curtailed there would have 
been less incentive for them t.O work. 
So. I thank the hon. Law Minister for 
moving this amendment. I equally 

thank you for giving me an oppor
tunity to participate in this debate. 

Shri Krishna Menon (Bombay City 
North): Mr. Speaker, Sir, I would like 
to refer to two or three aspects which 
are covered by the proposed amend
ments to the Constitution. The first 
is in regard to the tenure of office 
and age of retirement of judges. With 
due respect I would say that I have 
no desire to i(o into the question of 
the judiciary deteriorating or other
wise because, on an occasion like this, 
it is only possible, if at all, for one to 
make a generalisations. At the pre
sent moment, speaking for myself. 
there should be no limit to the age at 
which a judge should retire. Scient
ists should not have and politicians, 
lawyers, and I think even Ca·binet 
Ministers do not have any age limits 
prescribed for retirement. A judge, it 
is said, becomes more mature as he 
ages. If a judge can be trusted to 
deal with the fortunes of individuals, 
their property and personal laws, even 
their lives, surely he can equally be 
trusted that when he reaches the age 
of senility, 01' even before he quite 
reaches the age of senility, he will 
retire from service. I am firmly of 
the view that his honour has to be 
trusted that he will retire when he is 
not in a position to faithfully dis
charge his responsibilities and, there
fore, a judge should hold office during 
the pleasure of the President. Also, 
that is the oniy way to guarantee his 
independence. At the present time, 
there are so many devices or, at any 
rate, so many circumstances which 
place a judge at the mercy of the exe
cutive not to speak of the favours he 
may be tempted to seek from public 
men, Members of Parliament, politi
cal parties and what not. The remedy 
suggested by Sihri Tyagi however, is 
probably worse than the disease. To 
remove from the Home Ministry to 
the Law Ministry the function of 
appintments to the high judiciary is 
no remedy at all. What I submit is 
that there should be no age limit at 
all prescribed for retirement. As a 
concomittant it follows that a retired 
High Court judge should not be allow
ed private practice at any bar. He 
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should not be permitted to appear 
before any bench or practise law. The 
independence of the judiciary depends 
upon there being no expectations on 
the part of the judge about his future 
plans. That is to say, the dispensa
tion of justice should be without any 
fear or favour. There is no doubt that 
when the retired judges practise be
fore a bench of judges, there would 
be in the minds of clients-whatever 
may be in the minds of judges is 
another matter-in the minds of con
cerned parties that this person was 
known to the judges and so he would 
be h~ard better! Things of that kind 
can, will and do happen. 

Already we have difficulties all over 
the country that the best of talents 
are not available and the level of the 
legal profession and the bar is not 
what is probably was a generatIOn 
ago. And it is very unfair to budding 
juniors that they should compete with 
men who have seen law from both 
sides, to compete with men who were 
members of the judiciary at one time. 
Therefore, I submit firstly, that not 
only there should be no age limit but 
they should not be called upon to take 
any office of profit after retirement. 
When a judge is at the fag end of his 
career he should not be tempted to 
think in his mind-I do not say in 
every case, but in many cases-whe
ther an office of Vice-Chancellorship 
can be found, the chairmanship of a 
commission can be found, whether he 
can be the High Commissioner to 
Australia or something of that kind. 
This interferes with the independence 
of the judiciary. In most countries, 
more particularly in ours the execu
tive has an inveterate tendency to 
encroach upon the independence of 
the judiciary. Our parliamentary 
institutions and our democratic appa
ratus are comparatively new. Now 
law would instil these political quali
ties apart from the experience that 
comes by age. My submission, there
fore, is that the present proposal to 
extend the age of l' ctirement is a step 
in the right direction, but why or 
where it should stop I do not know. 

May I also submit, Mr. Speaker, that 
this idea of the age !inti t of 55, 58, 60 
or 65 years was thought of in times 
when the average expectation of life 
in this country was 24 years? Now 
the average expectation of life is 44 
or 47 or something of that character. 
People live longer, and I believe it is 
only by the time that a judge reaches 
the present age of retirement that he 
would have been able to become faIIll-. 
liar with all the case law and all else 
that goes on in all parts of the world. 
In the bygone days he had be famiUar 
only with the Law Reports of this 
country and, perhaps, the law reports 
of the United Kingdom. Also, now 
the law has become so diversified with 
socialisation or nationalisation of in
dustries and on account of the econo
mic impaCt of life upon the whole of 
our administration being of a different 
character. 

I do not submit and I do not agree 
that there will be constitutional diffi
culties in this matter because, while 
our Parliament is not sovereign, our 
Constitution is sovereign. Constitu
tionally, we can even abolish the Cons
titution itself. Therefore, unless there 
is, as is often the case, bad draftsman
ship in the Bill itself, it can go through 
the courts, but it is very bad law and 
worse practice to try to give retros
pective effect to constitutional provi
sion. First of all, many practical diffi
culties may crop up. Suppose a per
son who has acted as a Chief Justice , 
has retired and is brought back. He 
has to come back after six months or 
so now and may well find another 
ChIef Justice in place already. What 
happens to either of him? Then, 
again, there is the question of the 
seniorities of 14 or 15 judges in the 
relevant category. Again, while I have 
no particular instance in my mind, it 
may well happen that while this may 
hmE"fit some particular retired or re
tiring High Court judges, it would 
have adverse effect on many others if 
the proposed amendments are given 
retrospective effect. Again, if this 
retrospecti ve effect is to confer bene
fit upon some relations or friends of 
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!lOme high placed officer of Govern
ment or person in public life, it would 
shake public confidence, because it 
would appear that this has been done 
for that purpose. I have no instance 
in my mind, but there is no doubt that 
this may weI! be the result. 

Now I will come to Article 311 of 
the Constitution, and I hope I am not 
bemg disrespectful in thinking aloud 
about it. It pains one to think that 
an amendment of this kind should 
have been introduced by a Govern
ment over which our Prime Minister 
presides. It is an inroad into indivi
dual liberty of a type and character 
which, one would have thought would 
take away from the Government ser
vants the modicum of liberty tha.t he 
has enjoyed even under the British 
rule under the 1935 Act. I think it 
is correct to say that Government 
have been wrongly adviced, by who
ever it was, in saying that the Swp
reme Court has said something about 
gOlllg all over again. That is not the 
judgment of the Court. Either some
body has not read the whole of the 
judgment, or did not want to read it. 
If t.lere is time, I would read the 
whole of it here. I would submit, 
theldore, what is at present proposed 
is not the remedy. What this amend
ment does is to take away from the 
civil servant the right to be able to 
say, once he has been found guilty 
why the effects of the guilt should no~ 
be visited upon him. This is the 
normal process of law. It is far more 
important that no innocent person 
sho!lld be punished rather than fear 
that a few guilty persons may escape. 
That should be the criterion for the 
law as administered. 

16.20 hrs. 

It may also ,be taken into account 
that tJhe civil servant receives a much 
lower salary than his opposite num
ber, either in industry-private or 
public-or in other walks of life. The 
civil servant is the only workman or 
labourer in a community who is at the 
disposal of his employer for 24 hours 

of the day. Perhaps people do not 
know that there is no limitation of 
hours on a civil servant. I am not say
ing that thcy work so hard. But thc 
Government has a lien or control on 
their time for 24 hours of the day. 
Their en tire life is given to the Gov
ernment. The civil servant is also 
governed by the master-servant rela_ 
tionship, the employer-employee 
relationship and terms of service and 
he accepts certain limitations but now 
we are imposing more limitations. The 
remedy, therefore, should be to equate 
the civil servant, in substance and 
subject to the requirements of public 
sccuri ty and exigency, to other levels 
of employment. 

In other levels of employment a 
person who is a worker or employee 
can go to a labour tribunal if there is 
any industrial dispute. But in this 
case that can not happen because it 
would not be an industrial dispute. 
Civil Servants have no right to strike. 
They have nO right to withdraw 
labour. They tie their hands behind 
their backs and the anticipatiOn is 
that the safeguards provided in the 
Constitution and the rules made there
under will make amends for what is 
being taken away. 

In an ordinary labour dispute, how
ever serious it is, there are various 
remedies. Apart from direct action, 
he can go to the labour tribunal. If 
he is not satisfied, he goes before the 
High Court and even then it he is not 
sa tisfied, he goes to the Supreme 
Court. Why should a civil servant be 
deprived of alI these things specially 
when under the Government Ser
vants' Conduct Rules we take away 
from him all that follows, from the 
rights of collective bargaining, the 
right of association and so on? There
fore the encouragement of Whitleysm 
and establishment of Administrative 
Tribunals where most of these things 
can be ironed out is the only answer 
to the problem. Taking away the 
fundamental rights of citizens even if 
they lare civil servants or soldiers is 
not in keeping with the spirit of the 
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modern age. Therefore I would sub-
mit that while this amendment, no 
doubt, would be passed-we have a 
large majority in the House and there 
are three-line whips On this. All that 
we can do is to speak; 1 hope, we will 
retain our right to do so for a long 
time to come-the remedy in this 
matter is for Government to consider 
the establishment of Administrative 
Tribunals where an aggrieved civil 
servant can go--I would go so far as 
to say, where he can go or be sent in 
the proper way. 

The hon. Law Minister with his 
characteristic dexterity has brought in 
an amendment just a moment ago. I 
want to say that there is nothing in it 
except words because that amend
ment does not give the civil servant 
anything mo. e than what he already 
has and will get anyhow. A civil 
servant, even today, and always can 
make an appeal to the President. Any 
citizen can do so. That is all that the 
new amendment offers just now. It 
does not bring back what is being 
taken away. He cannot have a second 
occasion and say, "1 have been found 
guilty, yOU are going to dismiss me or 
are going to give me no money or 
pension, whatever it is; that is too 
much of a penalty or that it is wrong." 

In the leading case in this matter, 
Khemchand against the. Union of 
India what was actually the issue was 
stated by the Supreme Court. I am 
reading out from the Reports-this 
will not take long; Mr. Speaker, it will 
take two minutes. It says:-

"the reasonable opportunity .. " 

the hon. Law Minister was speaking 
about, 

"envisaged ... ," 

to the Government servant 

''by the provision .... " 

contained in Article 311 (2) 

"includes: 

(a) An opportunity to deny his 
guilt and establis his :i1no~ence, 
which he can only do if he is told 
what the charges levelled against 
him are and the allegations on 
which such charges are based;" 

I'hat would be done. It goes on-

"( b) an opportunity to defend 
himself by cross-evamining the 
witnesses produced against him 
and b, examining himself or any 
other witnesses in support bf his 
defence; and finally 

(c) an opportunity to make his 
representation as to why the pro
posed punishment should not be 
inflicted on him, ... :' 

This is the part that will be deroga
tory-I will not say "denied"-from 
the proposed amendment. 

" .... which he can only do ;f 
the competent authority, after the 
enquiry is over and after apply_ 
ing his mind to the gravity or 
otherwise of the charges proved 
agamst the government servant 
tentatively proposes to inflict one 
of the three punishments and 
communicates the s'ame to the 
government servant." 

Thus, 

"the protection provided by 
rules, like R. 55" 

of the Civil Services (Classificati'ln, 
Control and Appeal) Rules 

" .... was bodity lifted out of 
the rules and together with an 
additional opportunity embodied 
in S. 240 (3) of the Government 
of India Act, 1935 so as to give a 
statutory protection to the gov
ernment servants and has now 
been incorporated in Art. 311 (2) 
so as to convert the protection 
into a constitutional safeguard." 

It is my respectful submission that 
what the Government proposes to do 
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Shri Hari Vishnu Kamath: Mr. 
::>peaker, SIr. at the outset permit me 
to express the hope, nay the tonfid_ 
enee, [hat thIS House Wlder your 
gwuance WIll be able to devote tar 
more tIme to this very important 
ConstItutIon (Amendment) Bill than 
has been allocated to it. I would 
earnestly request you when consider
rng that for the Official Languages Bill 
we devoted five days, thIS Bill which 
seeks to amend more than ten articles 
of the Constitution deserves far great
er atLention at the hands of the House 
than at presen t seems possible. I hope, 
) ou will do the needful in the matter. 

The Bill comprises a motley crowd 
or a hotchpotch, may I say, of articles 
wherein the age of Supreme Court 
and HIgh Court Judges has been curi_ 
ously mixed up with the punishment 
of Government employees and matters 
relatrng to terr.torial waters and con
tinental shelf. The ineluctable infer
ence to be drawn, as I have said in my 
minute of dissent, is that the Gov_ 
ernment wants to put on a virtuous 
appearance and does not wish to con
vey the impression to the nation th'at 
they are fond of amending the Consti
tution too often. 

I will, for the sake of convenience 
and simplicity, split up the subject 
matters, the va. ious subjects of this 
Bill, into four or five different items. 
First, we have got the raising vf the 
retiring age of High Court Judges; 
second, the determination of age of 
Supreme Court and High Court 
Judges; third, the transfer of High 
Court Judges from one State to an_ 
other; fourth, appointment of ad hoc 
Judges in High Courts; fifth, the vaca
tions of High Courts; sixth, the provi
sion in the Constitution relating to 
disciplinary action and punishment 
for Government employees; and, 
seventh, may I add, my hon. friend, 
Shri Mahavir Tyagi's amendment 

which has been moved and is, there_ 
fore, before the House. I would 
therefore crave your indulgence If I 
take a little more time than you 
would pe.haps normally be pleased to 
allot to me. 

I have taken keen interest in the 
proceedings of the Joint Committee 
and have appended a minute of dis
sent also. I would like to explain, if 
I may and if I can, the background 
and the foundation for that minute of 
dissent. I will take up the sImpler 
matters first and dispose of them 
quickly. 

First I will take up the provision 
with regard to the compensatory 
allowance for High Court Judges on 
transfer. I believe that this is wholly 
unnecessary and uncalled for because 
even the highest ranking Government 
servants on the executive side are not 
paid compensatory allowance. Even 
in the old British days when high
placed civil servants, men belongmg 
to the rcs were transferred ..... . 

Mr. Speaker: If, as he says, he takes 
the simpler matters first. .. , 

Shri Bari Vishnu K:tmath: This is 
the simplest that I have taken up first. 

Mr. Speaker: Then, r am afraid, 
when he takes up complicated matters 
afterwards, I may have to stop him. 

Shri Bari Vishnu Kamath: That is 
why I wanted you to extend 1.he time 
for the Bill. It is an important Bill. 

Mr. Speaker: It is not possible to 
extend the time. With the classifica
tions that he has made for me, it may 
not be possible. 

Shrj Bari Vishnu Kamath: It is then 
difficult to do justice to the provisions 
of the Bill. I submitted at the • .:utset 
that the Bill to amend the Constitu
tion must be considered leisur~ly by 
Parliament in any country. And, 
therefore, it is necessary to extend 
the time. I will be as brief as I can. 
Even in old days, when the British 
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were here, executive officers were 
transferred from one good district 
to what was called as Kalapani dis
trict in the State or outside the State. 
Even then they were not paid any 
compensatory allowance. I think it 
is 'a very bad, unwise, incentive, ' an 
ugly incentive to offer to judges for 
agreeing to go from one State to an_ 
other. I believe this is just to make 
possible the implementation of the 
recommendation of the States Reor
ganisation Commission which recom
mended that one_third of the judges 
of the High Courts in the State must 
come from ·outside the State. But this 
is hardly the manner in which it 
s~ould be proceeded with, or dealt 
Wlth. 

Next, I come to the matter relating 
to ad hoc judges. In the Constitu
tion, article 224 already provides for 
the appointment of additional and 
acting judges. I think, in addition to 
these, another article to provide for 
the appointment of ad hoc judges b 
entirely uncalled for and it will lead 
to gross abuse of power. 

Then, I come to the clause relating 
to or dealing with the age Of retire
ment of High Court judges. Before 
that, I shall dispose of briefly the :)ro_ 
visions with regar,: to the determina
tion of the age of High Court judges 
and Supreme Court judges. In the 
Joint Committee, after very interest
ing and sometimes very violent dis_ 
cussion the clause in the original Bill 
with regard to the determination of 
age of the Supreme Court judges was 
modified unanimously in the manner 
that is set forth in L'le amended Bill 
which is before the House. But the 
same line has not been adopted with 
regard to the determination of the age 
of the High Court judges and I would 
like to put them on a par with the 
Supreme Court judges. That is all I 
would like to say with regard to that 
provision. 

Now, I would come to a major clause 
in this Bill, that is, the enhancement, 

the raising of the retirement age of 
the High Court judge. I am most 
strongly opposed to raising the age 
from 60 to 62 and I would prefer to 
retain the present constitutional pro
vision with regard to the age being re
tained at 60. My friend Mr. Trivedi
he is not here--said, if the age of the 
Supreme Court judges is raised to 65, 
why not make the age of the High 
Court judges also the same as 65? One 
argwnent against that is that High 
Court judges arc allowed to practise 
in all High Courts, except their own 
also in the Supreme Court. That i~ 
one argument that seems to nullify 
this provision with regard to age 
being 60 for High Court judges and 
the other argwnent was set forth, ad_ 
mi,.~bly, by Mr. Datar, the then 
Minister of State in the Ministry of 
Home Affairs when he said: 

"So far as the Supreme Court 
judges arc concerned, naturally, 
a higher i1ge limit has to be pro
vided for because a number of 
judges from the High Courts WIll 

have to be taken to the Supreme 
Court. If an invariable rule of 60 
is to be put down, then perhaps it 
might be difficult for us to take 
advantage, or avail ourselves, of 
the ripe wisdom of judges work
ing in the High Courts for the 
purpose Of the Supreme Court 
judgeships". 

And, Sir, when an attempt was made 
in 1956 to raise the age from 60 to 65 
or 62, it was rejected by this Parlia
ment. Now the Government has come 
forward with a provision which was 
dismissed in 1956 and perhaps it is 
thought wiser in 1963 what was not 
found wise enough in 1956. My friend 
Mr. Anthony asked, "Why it is 621 
Why it is arbitrarily made as 62?". I 
have myself questioned this. In the 
Joint Committee, I asked, "Why it 
should 'be 62?' Why not 60 or 65? 
Why 62?". One question that I put 
was, the suggestion that struck me 
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was, perhaps, because it was intro_ 
duc~d in 1962-the Bill was introduc
ed in 1962-the Minister thought that 
62 would also suit the ace-asion ..... 

Shri Prabhat Kar: But the Bill is 
being passed in 1963. 

Shri Hari Vishnu Kamath: I am 
opposed to thc raising of the age to 
62. In the first place, High Cnu'rt 
judge~, a~ I said, have got ample scope 
for practice after retirement. If this 
-raising the age-is thought as an in
centive fo~ attractin~ the best talent 
for High Court judges, then it is not 
the right way. But. perhaps, it would 
'be to offer higher sal-ary and higher 
pension to High Court judges-not 
this Way. Moreover. after retirement 
we have always found in this country 
High Court judges are usefully em
ployed on many commi~sions. tribu
nals and many other special jobs, Gov
ernorships, Ambassadorships. which 
are in the di~pensation of the execu
tive. I am, of courge. not in agree·
ment with the Government's pro
clivity, tendencv. towards distributing 
largesse and patronagc to the judges 
because, if I may use the old adage, 
it is like dangling a carrot before a 
donkey. and such bait~ should not be 
held-they are growing and increas_ 
ing in numbers-before the judiciary 
and I am afraid. if this is not nipped 
in the bud, it wiIl 'be a monstrous vio
lation of the indppendenee of judiei
ary. It is well said, a judiciary, a 
strong, vigorous and independent 
iudiciary ig the last bastion of a par
liamentary democracy, and, therefore, 
let 11S think twice, let us think hun
dred times, let the Government think 
hundred times, before they lay their 
hands-they are not so clean ha~d,;.... 
on the judiciary. 

As I said, the judges after retire
ment are usefully employed rind in 
recent years we have had jud£:es hold_ 
ing a judicial inquiry into various 
matters where even the Union Minis
ter was concerned. In 1958, we had a 
judicial inquiry into an affair where 
II Union Minister was concerned. I 

am sorry to say that perhaps events 
are moving so fast that another jum_ 
da! inquiry is in the offing against an
other Minister of the Union Cabinet 
very soon. I do not know how far 
it has gone. But I have it from the 
most authentic and unimpeachable 
source that the interim report of the 
Attorney General is not very favour
able to the Union Minister concerned 
and there are more entries in those 
book~ whiCh have been seized relating 
to the Minister than was disclosed 
earlier. So, an inquiry .... 

Shri Tyagi: Was it of relevance 
here? 

Shri Hari Vishnu Karnath: I say 
about judicial inquiry in various mat
ters .... 

Shri Tyagi: No judicial. inquiry ... 
(Interruption) 

Shri Hari Vishnu Karnath: I am not 
dealing with that. Coming to an 
amendment of Mr. Mahavir Tyagi, my 
old friend .... 

Mr. Speaker: Why should he probe 
into those things that are not dis_ 
c1os('d yet? Is there any necessity of 
going into those things? 

Shri Hari Vishnu Karnath: That was 
disclosed, Sir. 

Mr. Speaker: Then he will say that 
his time-limit must be extended. 

Shri Hari Vishnu Kamath: I did not 
take even half a minute for that. 

Mr_ Speaker: They are not relevant 
here. He should not go into the ex
tl-uneous things that are not relevant 
'lere. 

Shri Hari Vishnu Karna.th: Judges 
are employed usefully. They will be 
employed usefully in future. I shall 
deal briefly with my friend Mr. Tyagi's 
amendment which seeks to give re
trospective effect. 

Shri A. K. Sen: He has not moved 
it. 

Shri Hari Vishnu Kamath: He has 
moved. He was not present. 



12999 Constitution APRIL 30, 1963 (Fifteenth Amendment) 13000 

Shri Tyagl: I 
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I mentioned it 

my 
in 

Shrl Bari Vishnu Kamath: I would 
submit, this matter was discussed vcry 
vigorously, violently and even acri_ 
moniously in the Joint Committee 
and I am glad to say that the Joint 
Committee by a majority, by a lair 
majority, including the many Son
gress Memberc. voted against "uch a 
provision to be made in the Constitu
tion. I think it is to my mind the 
most obnoxious, the most pugnaciou9 
provision that can be incorporated in 
the Constitution. I am not (alking of 
statutory laws-thpy are different. 
But I am sa) ing about the Constitu
tion. Suppose 50 years hence some 
citizen of this counntry looks up, 
takes up the Constitution and finds ... 

An Bon. Member: Your speech. 

Shri Bari Vishnu Kamatb: am 
sorry for your ignorance. My speech 
will not be in the Constitution. My 
spech will only be in the records. 

Mr. Speaker: There ought not to be 
long jumps from this side. 

Shrl Bali Vishnu Kamath: He asked 
for it and he got it. When he asks fo~ 
trouble, I can't help it. Suppose some 
citizen 50 years hence .. , , 

Mr. Speaker: I expect all his direc
tions towards me. 

Shri Barl Vishnu Kamath: I request 
him also to .. I was saying, suppose, 
some citizen 50 years hence has a look 
at the Schedule, at the article, lind 
comes across this very intriguing, my_ 
sterious date the 1st of January, 1963. 
What will h~ think for himself? What 
will he say? What happened on the 
1st of January. 1963? What particu
lar matter, what particular judges 
they had in mind? I would ask, I 
would demand of the Law Minister that 
he should place-and if he does not, I 
will request you direct to place-the 
full facts with regard to this matter 

Bill 

'before the House. Why has it been 
thought necessary? Because. I am 
sorry, he announced some days ago 
that if an amendment were moved to 
that' effect, he would accept it. It was 
wrong; I think it was not proper on 
his part to say that. 

Shri A. K. Sen: I never said that we 
sha 11 accept. I said, we shall consider 
it seriously. 

Shri Barl Vishnu Kamath: I think 
it was reported in the papers-that Is 
my impression; I may be wrong; 1 
am sorry H I am wrong;-that the 
Law Minister announced on that day 
in reply to the debate that if an 
amendment were moved to give re_ 
trospective effect with regard to the 
retirement age of High Court Judges, 
then he, on behalf of the Government. 
would be prepared to accept it. That 
is my impression. I do not know. Shri 
Tyagi has .... 

Shti A. K. Sen: The han. Men:ber 
may be correct. But. my recollection 
is that what I said was that we "hall 
be prepared to consider it seriously. 

Shri Bari Vishnu Kamath: Even that 
a not In conformity with the highest 
traditions Of Parliament. When a Bill 
is before the House, when a BilI is 
commg up later, I would request you 
and earnestly plead with you to give 
vour ruling on this matter, when a 
Bill is coming up later, is it open to a 
Minister to announce in advance that 
if an amendment comes before the 
House with regard to retirement age 
of Judges, Government wilJ be pre
pared to accept? Is it correct? 

Mr. Speaker: Where is the harm? 
When he has said that they would 
consider it seriously, there is no hann. 

Shrl Harl Vishnu Kamath: I said 
that if he had said that he would ac_ 
cept, is it wrong. 

Mr. Speaker: Then too the ultimate 
decision is with the House even if the 
Government says that it would accept. 
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Shri Hari Vishnu Kamath: It is not 
proper. When a Bill is coming up, it 
is not in conformity-I am concluding 
in one minute or in two minutes it 
you will allow. 

I would refer to one last TIlatter. 
With regard to the appointment of 
ad hoc Judges, I forgot to mention; I 
shall mention in passing. I do not 
know again why this power is sought 
to be vested in the Chief Justice of 
the High Court, because Additional 
and Acting Judges are to be appoint
ed by the President under article 224. 
Here, the Chief Justice is so ught to 
be vested with that power, with lhe 
previous sanction of the President; of 
course, it is true. But, that comes, as 
in many other matters, as a matter of 
course. On the same ground I am 
opposed to the President bein~ drag
ged in with regard to the question of 
detennining the age of a High Court 
Judge. The President, however high 
he is,-he is the highest dignitary of 
the Union-in this matter, the Cons
titution provides that he has no in_ 
dependent judgment, that he does not 
act in his individual judgment, that 
he always acts on the advice of the 
Council of Ministers. In this matter, 
he won't act in his discretion also. 
Therefore, it is very perniClOUS, very 
undesirable for the President to be 
dragged into this affair at all. 

One last word about the attempt to 
amend article 311. You have been 
pleased to read out the text of an 
amendment which will shortly be 
moved by the Law Minister either 
today or tomorrow. I feel,-I do not 
have an exact copy before me, because 
I could not copy it as you were read
ing it out-prima facie, it does not 
meet the requirements of the case. 
We are not satisfied with the amend_ 
ment as it has been embodied in thr 
text which you just now read out. I 
would like to say something more 
When we come to the clause by clause 
considera lion stage. 

Shri A. K. Sen: Mr. Speaker, 
thought I should have been able to 

fbnish my reply in the course of to
day. But, I am afraid, it will not be 
possible to do so within the 15 minutes 
which are left before we close today. 

May I deal, first Of all. with the 
Tather uncharitable remarks which 
were made by Mr. Frank Anthony 
and Mr. Kamath that we have made 
a hotch-potcl1 by collecting together 
what he calls a mote lev crowd of Con
stitution amendments. I do not see 
why there should be any motley 
crowd. A constitutional amendment 
is a constitutional amendment whe
ther it touches a civil servant or a 
Judge. To mY mind and to the mind 
of any ordinary citizen, they are of 
equal importance. And I see no hann 
whatsoever if fIley are put together 
before the House. I do not see any 
valid objection to the course which 
Government have pursued. 

It has further been said that Gov
ernment have done it rat'her ha~ti1y 

for the purpose of puttin!! all Of them 
in what is called a haphazard manner. 
My hon. friend wa~ not here then. 
but in the last Parliament, whp.n 
questions were put in re!!ar-1 to many 
of these matters. particularly with 
regard to the question of increa~in!! 

file al!e of retirement of iud!(es. the 
question Of tran.fer of iud!(es and 
several other matter. which are in
cluded in thi. Bill. we had .aid that 
Government had been con.ideTin!! all 
these matt",.s .'0 that a ('om"rphe"sivp 
constitutional amendmp"t Bill mi"ht 
be b"oll"ht fOrwllT~ i".tpad of pRch 
matter bein!! mad" the subJect-mat
ter of a separate Bill. 

ShTi 'Frank Anthonv thO""ht that 
the othpr ('011,.5" of hrin";",, pach 
mattpT sP"~m.tplv in thp form of a 
c:p.D;lrnt,.. 'Rill W:'lC: nrnfn,'r!1hlp. WI'" <;:Irp 

~0M'V that we rannot .• haT1' thp oamp 
point of vtPUT. ~n(l 'lX"P f,,"pl fh:'lt ~o fRT' 

a. con.tit"tinn:<tl ampndm<>"ts aT!' 

C"OT1rernpr1. it i~ hpttpT' to h,.in~ "nT'-
ward a mnT? rnmnTPhpn.;',n mea
~l1rn r~tl,p,. tnRn n,.inn in c;otrnv rnpR-
surpc:. thnuJ!h ("ir~l1m~An"pC; frn'",...p 

su('h .trav mea.ure. occasionally. 
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For instance, even the Sixteenth and 
the Seventeenth Amendment Bills 
which will be coming in every 
shortly ... 

8hri Bari Vi.shnu Kamath: Seven
teenth and Eighteenth? 

Shri A. K. Sen: .. The Sixteenth and 
S~vent{'enth Amendment Bills which 
would be coming in shortly have been 
rather forced by the exigencies of the 
times. I, therefore, have no hesitation 
in saying that this c.iticism is not only 
not valid but highly unfair. and it 
ignores a good deal of care and 
thought which have gone before the 
measure was formulated and brought 
before Parliament. 

The next point was about the pro
visions relating to the judges. Shri 
Kamath and Shri Anthony have both 
said that the fixation of the age of 
62 was a matter of arbitrary fixation, 
and that no rational thinking had 
gone into the matter. Even if we had 
fixed it at 65, the same criticism 
would have been there, namely why 
choose it at 65, why not at 66, why 
not at 67, Why not "t 68 and so on. 
In fact, even when tile Law Commis
sion recommended 65, they might 
equally have been criticised for 
having chosen an arbitrary fi,gure. 
In my submission, there is a valid 
reason for OUr choosing a lower figure 
than the one mentioned by the Law 
Commission. If the age of retirement 
Of High Court Judges were fixed at 
65, then, there would have b?Cn no 
difference between the age of retire
ment of a High Court judge and that 
of a Supreme Court judge. And as I 
explained when the motion for refer
ence of the Bill to the Joint Commit
tee was beil;lg debated upon here, it 
would have been rather difficult to 
attract good talents from the States 
to the Supreme Court if the age of 
retirement were the s~me for both. 

Shri P. R. Patel: Are there no 
talents in the country except the pre-

sent ones? 

Shri A. K. Sen: The hon. Mem-
ber knows better. 

ShIi P. R. Patel: I am asking the 
'hon. Minister-:- Is there a scarcity of 
talents? 

.shri A. K. Sen: There are talents 
everywhere, but the questi::m of at
tracting talents is a different matter. 
When I said difficult to attract 
talents, it presupposes existence of 
talents. If there are no talents, there 
would have been no question of at
tracting them. 

Shri A. N. Vidyalankar (Hoshiar
pur): But the Judges could be brought 
from High Courts to the Supreme 
Court before their age of retirement 
is rcac'hed. 

Shri A. K. Sen: It is to give grea
ter i:lducement for people to leave 
the r2spective High Courts. Many 
Chief Justices of State High Courts 
have corne, giVIng up their Chief 
Justiceship, to the Supreme Court, 
and it will not be unfair to say that 
one of the inducements certainly was 
the higher age of rf'tir('ml'nt Other
wise, possibly they would not hnve 
thought of coming to the Supreme 
Court at all. giving up their Chief 
Justiceship a'nd corning almost for the 
same salary. 

Shri Kashi Ram Gupta (Alwar): 
Whv not raise the age of retirement 
of Supreme Court Judges to 70? 

Shri A. K. Sen: That is entirely a 
different matter. It was not at all 
recommended by the Law Commis
sion. Secondly.- it was ne~er seri
ously thought of by anyone except 
casually by the hon. Member. 

As I said, whatever age is chosen 
may be attacked as arbitrary, and yet 
w',l1en the reasons are analysed, we 
may still find valid reasons for 
choosing one age rather tha,n the 
other. It is precisely for the purpose 
of keeping a difference between the 
age of retirement of the High Court 
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Judge and the age of' retiremen~ of the 
Supreme Court Judge that we 
thought it better to fix a lower age 
Of retirement for the High Court 
Judge. Unless it is shown that such 
a difference was irrational, we would 
prefer to stick and adhere to the age 
we thought it fit to fix for High Court 
Judges for retirement. 

Then the next criticism was about 
the whole question of raising the age 
of retirement. 1 could not, though 
1 tried very much to, appreciate the 
argument as to why there should be 
opposition generally to raising the 
age of retirement. Many Members 
said, '1 am against raising the age of 
retirement'. It is all right to say one 
is against raising the age of retire
ment, but when one asks the reason, 
one possibly fails to get a good ans
wer. There is a very good reason 
w'hy we have thought it necessary to 
raise the age of retirement. First of 
all, it is a fact today that a man at 60 
is perfectly capable of working vigo
rously and giving his very best. 

Shri Hari Vishnu Kamath: Even at 
70. Why only 60? 

Shri A. K.Sen: Some even at 80. 
But everyone is not as vigoroUs as 
Shri Kamath at this age. 

Shri Hari Vishnu Kamath: I am not 
80. 

Shri A. K. Sen: I have no doubt 
that even at 80 he would retain the 
same vigour. i.et Us hope that he 
does so. 

Shrl Harl Vishnu Kamath: Thank 
you for the gOOd wishes. 

Shrl A. K. Sen: So far as I am con
cerned I have no doubt that he will 
do so. ' Vigorous men at 60 are a rare 
commodity but vigorous men at 60 
are quite general these days. 

Then it has been our experience 
that if good Judges are made to re
tire at 60, it is sometimes very diffi-
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cult to get substitutes, and possibly 
the fugh Courts and the States which 
they serve would be served better it 
more experienced Judges are retained 
for two more years rather than 
allowed to retire prematurely at 60 
when they are still strong and vigo
rous, both mentally and physically, 
particularly because the Law Com
mission had itself recommended rais
ing Of the age of retirement to 65. 

Then there was the question of 
transfer of Judges. I think there has 
been criticism from all sides from 
Opposition Groups that this provi
sion was designed to coerce the 
Judges and to keep them in a state 
of perpetual fright. This argument 
completely ignores facts and history. 
The Constitution itself contains a pro
vision even now for transfer of 
Judges from one High Court to ano
ther without any compensatory allow
ance. 

Shri Kashl Ram Gupta: Then, why 
make the change? 

Shri A. K. Sen: If the hon. Member 
will hold his soul in patience, he 
will certainly get the answer. 

And yet the history of the admi
nistration both here and in the States 
so far as it is concerned with the High 
Courts has amply proved that there 
has been no attempt to effect any 
transfer of Judges excepting the con
sent, and tile power today remains 
without any obligation to pay any 
compensatory allowance whatsoever. 
The reaSOn for introducing a provision 
for compensatory allowance was ex
plained by me when the motion for 
reference to the Joint Committee was 
under consideration I said that we 
had accepted it as ~ principle that so 
far as High Court Judges were con
cerned, they shOUld not be transferred 
excepting by C'onsent. This convention 
!has worked without tail during the 
last twelve years, and all transfers 
have been made not only with the 
consent of the transferee, but also in 
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consultation with the Chief Justice of 
India. 

Shri Bade (Khargone): Is It not a 
1act mat l.n aU1Cie ~l4::) 01 tne Con
,ULutlon mere was a provlSlon 10r 
glVillg some compell.>atory aHowance, 
ana tllat It was aeletea oy sectlon 14 
of tne Con.stnutlon lSeven\.h Amend
ment) Act ot 11/5ti on Utis grouna Ulat 
there was no Jusl~auon lor grant
ing any compensatory allowance to 
tile Judges? 

Sbri A. K. Sen: That is a different 
matter. 1 am now tauung about \.he 
way III wruch transler., such as tIley 
have been, have been t!1iectea,-Wle 
quesuon Of allowances 1.> a ali1erent 
matter-because when we apprecIate 
the way ill wruch the whole thillg 
has worked, we shall appreciate the 
nece.sSlty 10r introaucillg thls proVl
sion. 

As I said, though the power of the 
President to transfer a Judge trom 
one High Court to another was un
fettered, by conventIOn we have never 
transferred a Judge without rus con
sent, which explams a good deal the 
restraint with wruch these powers 
have been exercised, and completely 
negatives the unfounded charge that 
we have tried more or less to inter
fere with the judiciary, a charge 
which is so frequently and freely can
vassed by persons who are possibly 
either ignorant of facts or do not like 
to know the facts. 

This plenary power of transfer has 
never been exercised and transfers 
which have been effected since the 
Constitution have always been made 
with the consent of the transferee and 
in consultation with the Chief Justice 
of India. It is therefore necessary if 
we accept that it is a good thing, that 
it is a desirable thIng, for the pur
'POse of national integration to have 
Judges drawn frOm different. States, 
so that the highest judicial tribunal 
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in every State contains elements frc-m 
other States and we have an all-lnd.ia 
atmosphere runnillg through our en
tire judiCIal life and strengthening it 
and giving it a national outlook, for 
good or for bad. People may differ 
with regard to that objective. We 
have by and large accepted it as a 
desirable thing. We feel that it is 
absolutely essential for the purpose of 
national integration lind for intro
ducing a robust national outlook into 
our judicial system that Judges 
should be transferred from one High 
Court to another, so that there is an 
element frOm outside the particular 
State in the highest judicial tribunal 
free from local bias, free from local 
prejudices and completely devoted 
only to the supreme task of adminis
tering justice equally and imparti
ally. 

Mr. Speaker: Is the hon. Minister 
likely to finish within five minutes? 
Otherwise, he may continue to
morrow. 

Shri A. K. Sen: I shall continue to
morrow, Sir. 

17 hrs. 

• AMENDMENT OF ARTICLE 31A 
OF CONSTITUTION 

Mr. Speaker: We will now take up 
the half-an-hour discussion. 

Dr. L. M. Slnghvl (Jodhpur): Before 
you take up the half an hour discus
sion, may we request you to consider 
the question of extending the time for 
discussion at least on the clause-by
clause consideration of the Bill ....... 
(Interruptions) . 

.. Mr. Speaker: We havs already ex
tended the Session by two days and 
we cannot go on extending. We will 
always complain of lack of time. Let 
us see. 




